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Cal-Am Production (Acre-Feet), Carmel River
Production Data Source: PDP EIR Table G.4-1B

: —— N o —— !
| M Ground Water O Surface Water J

Total Production (Acre-Feet), Seaside Groundwater Basin
Data Source; Yates et al, April 14, 2005, Table 4. Prepared for the MPWMD.
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*Estimated Safe Yield from Cal-Am Water v. City of Seaside, Monterey County Superior Court Case M66343



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

In the Matter of Unauthorized Diversion of Water\.,by the
California American Water Company DBA California-American Water

Cease and Desist Order WR:_ZOOB-OOX)\(jDWR

SOURCE: Carmel River tributary to the Pacific Ocaan ; i ﬂ‘_
COUNTY: Monterey County " FF A

YOU ARE HEREBY GIVEN NOTICE THAT

The State Water Resources Control Board (State Water Board) is authonzed under Water Code section
1831 to issue a Cease and Desist Order(CDO) requiring California American Water (Cal-Am) to make
further reductions in its unauthorized diversions from the Carmel River. The State Water Board issued
Order WR 95-10 (Order 95-10) in 1995, determining that a substantial portlon of the diversions made
from the Carmel River by Cal-Am is unauthorized. At that time, the State, Water Board deferred
enforcement action and instead established: water conservation goals andxpther actions Cal-Am could
take to reduce the effects of its dwersnona as: |t‘sought to obtain an adequate legal water supply. In the
twelve years since Order 95-10; was, adopted Cal-Am has not termmated its unlawful diversions from the
Carmel River. Therefore, the State Water Board is authenzed to issue a CDO in accordance with Water
Code section 1831(d) which states ‘\ t‘ ; !

The State Water Board may |ssue a CDO |n respousqto a violation or threatened violation of any
of the following: | x\ W
(1) The prohibition set ferth in sechdn 1052 aga|n§{ the unauthorized diversion

or use of water subjeet to Dwrsnon 2 ecommencmg with section 1000) of the

Water Code. L ! i

(2) Any term or condition ef a permlt ltceese=, certification, or registration issued
under Division 2 of the Water Code

(3) Any decision or order of the, State Water Board issued under Part 2 (commencing
with section 1200) of D|V|ston 2 of the Water Code, section 275, or Article 7
(commenging with section 13550) of Chapter 7 of Division 7 of the Water Code,
in which decision or order the person to whom the cease and desist order will be
issued, or a predecessorin interest to that person, was named as a party directly
affected by the decision or order.

On {ADD DATE)}, and in accordance with the provisions of section 1834 of the California Water Code, the
State Water Board, Division of Water Rights (Division) provided notice of the proposed CDO against
Cal-Am for the violation and threatened violation of the prohibition against unauthorized diversion and use
of water,

CCC Exhibit ||
(page _Lof__b._ pages)



California American Water Company Page 2
Cease and Desist Order WR 2008-00XX-DWR

FACTS AND INFORMATION

The facts and information upon which this CDO is based are as follows:

1.

The Carmel River is a central coast California stream‘;tha_t«drains a watershed area of 255 square
miles and flows into the Monterey Bay. Cal-Am owns:and operates the San Clemente Dam and
the Los Padres Dam and 21 downstream extraction wells on the Carmel River.

San Clemente Dam had an original storage capacity of 2,140 acre-feet (af). Water is stored in
this facility under pre-1914 appropriative water rights. Los Padres Dam is operated pursuant to
License 11866 (Application 11674A), and authorizes a maximum withdrawal of 2,950 acre-feet
per annum (afa). Historically, stored water has'been released from Los Padres Dam to the river
and re-diverted for use at San Clemente Dam. Cal-Am also has Iegal rights for 60 acres of
riparian land adjacent to the Carmel Rlver : -

Due to extensive sedimentation in San Clemente and Los Padres reservoirs, the primary source
of water supply for Cal-Am'’s customers is the 21 wells: situated downstream of San Clemente Dam
on the lower Carmel River. The wells pump subterranean ‘water from;the Carmel River for
customner use. The wells supply about elghty-mne percent of water needs for Cal-Am customers.

The balance of water is supplled by. pumps drawmg water from the Seasrde Groundwater Aquifer.
«’

On July 6, 1995, the State Water Board adopted Decnsuon 1632 (D-1632) that approved Monterey
Penlnsula Water Management D|stncts, (MPWMD) Appllcahon 27614. Decision 1632 approved
water rights for development of the proposed 24 OOO af New Los Padres Dam Project.

On July 6 1995, the State Water Board atso adOpted Order\,WR 95-10 regardmg four complaints
Cammel River and to combty with specrf ed conditions. The\State Water Board found that Cal-Am
has legal rights to divert 3,376 afa of water fromthe Carmel River, after taking into consideration
the reduced capacity of Los Padres: Reservoir due'to sedlmentatlon (Order 95-10, p. 25.)
Cal-Am'’s rights to divert 3,376 afa: from the\CarrneI River consist of 1,137 afa of pre-1914
appropriative + 60 afa of npanan + 2 179 afa under Llcense 11866 (Application 11674A).

Order 95-10 and D- 1632 were both Iater amended by Orders 98-04 and 2002-02 to allow:

1) direct diversion and:diversion to storage throughout the year from the Carmel River at times
when flows were physically available over and above fish flow requirements; 2) that the total
quantity of water originating in the Carmel River diverted to beneficial use by Cal-Am and
MPWMD could not exceed' 16,000 af: and 3) that Cal-Am would cease withdrawals of water from
the San Clemente Dam and: reduce diversions from production well facilities located in Subunit 2
of the Carmel River during low flow penods of the year, except during an emergency. The 16,000
af identified by Order 98-04 includes rights established by License 11866, Permit 71308,
Application 27614, Application 30215 pre-1914 appropriative and riparian rights.

In 1995, Cal-Am was dlvertlng about 14 106 afa of water from the Carmel River to supply water to
approximately 100,000 people i ln the greater Monterey Peninsula area. (Order 95-10, p. 1)

In Order WR 95-10, the State Water Board found that Cal-Am’s diversions were having an
adverse effect on: (a) the riparian corridor downstream of river mile 18.5; (b) wildlife dependent
upon the corridor; and (c) steelhead and other fish that inhabited the river. (Order WR 85-10,

pp. 25-8, 33-34.) There continues to be an annual drawdown or drying of the Carmel River in the
area upstream of the Highway 1 bridge. Because Cal-Am is the largest diverter of water on the
river, this drawdown of the river is attributable, at least in part, to Cal-Am's illegal diversions from
the Carmel River. Cal-Am’s pumping from the subterranean stream contributes to the reduction of
surface flow. This reduction of flows creates segregated small poois of water that trap and strand
steelhead and other fish which inhabit the river. The potential for substantially higher steelhead
mortality is mitigated by volunteers from the local community who make two sweeps of the river
annually to rescue stranded steelhead. Nevertheless, there are adverse effects on steelhead and l l

other fish caused by the river drawdown. ccc Exhibit
(page ...?-.r_of Le pages)



California American Water Company Page 3
Cease and Desist Order WR 2008-00XX-DWR

9.

10.

11.

12,

Order 95-10 imposed several conditions on Cal-Am’s continued unauthorized diversion from the
Carmel River. (Order 95-10, p. 40) Condition number 2 of Order 95-10 states:

. Cal-Am shall diligently implement one or more of the following actions to terminate
its unlawful diversions from the Carmel River: (1) obtain appropriative permits for
water being unlawfully diverted from the Carmel-River,:(2) obtain water from other
sources of supply and make one-for-one reductions in unlawful diversions from the
Carmel River, provided that water pumped from the Seaside aquifer shall be
governed by condition 4 of the Order which was to maximize production from the
Seaside wells to honor servicing the existing connections and honoring existing
commitments and to reduce diversions from the Carmel River. (Emphasis added)

Since before 1996 Cal-Am and MPWMD have been attempting to develop other projects to obtain
additional water to serve Cal-Am’s customers These pro;ects have.consisted of:

s Development and construction of a new Los Padres Dam (1995—1997) The New Los Padres
Dam Project was presented to voters in the area in 1997. The project was not approved
because of apparent growth inducing concerns in Carmel and the Carmel Valley area of
Monterey County. .

¢ Development of the Aquifer Storage and Recovery (ASR) project (2002 to present). Flows of
the Carmel River in excess of the Natlona‘l Marine Fisheries Service fishery bypass
requirements are proposed te be’ leerted from the river to underground storage in the
Seaside Groundwater Aguifer. The State Water Board, in issuing water right Permit 20808A
(Application 27614A) for the ASR project, ‘allows the diversion of up to 2,426 afa of water
from the Carmel River when flows exceed ‘the bypass flows necessary for protection of
endangered steelhead. Water is to be injected and: stored underground in the Seaside
Groundwater Aqun‘er before wnthdrawn for use ‘\

* Development of the Coastal Water Project (2005~2013) " This project proposes a 10,370 afa
desalination plant ‘Three. Iocatlons are currently being considered for development of the
facility. (A :

3

Condition 3(b) nmposed by Order, 95-10 states:

Urban and lmgatlon conservatlon measures shall remain in effect until Cal-Am
ceases unlawful diversions from the Carmel River. Conservation measures required
by the District shall have the goal of achlevmg 15 percent conservation in the 1996
water year and 20 percent conservation.in each subsequent year. To the extent that
the requirement conflicts with prmrcomm:tments (allocations) by the District, the
Chief, Division of Water* ‘Rights shall have the authority to modify the conservation
requirement, The base for: measunng conservation savings shall be 14,106 afa.
Water conservation measures required by this Order shall not supersede any more
stringent water conservation requirements imposed by other agencies.

In 1996-1997, Cal-Am failed to meet the reduction in diversions from the Carmel River required
by Order 95-10 and an Administrative Civil Liability complaint (ACL) was issued. Cal-AM entered
into a settlement agreement with the Division in response to that ACL complaint in which Cal-Am
agreed to implement additional water conservation measures. In 1998, Cal-Am reduced its
diversion of water from the Carmel River from 14,106 afa to 11,285 afa. Since 1998 Cal-Am has
submitted quarterly monitoring reports of its monthly water use showing diversions between 9,538
af and 11,178 af of water annually from the Carmel River. During the same period, MPWMD
reports Cal-Am's production from the Carmel River between 10,133 afa and 11,179 afa.
(MPWMD’s Technical Memorandum 2006-02, Table 1) Both of these reported amounts exclude
the water diverted from the Carmel River to the Seaside Groundwater Aquifer.

CcCC Exhiiij _“_

(pageiof pages)




California American Water Company Page 4
Cease and Desist Order WR 2008-00XX-DWR

13.

14,

15.

16.

MPWMD's Regulation 15, adopted in 1999 and amended in 2005, calls for conservation and
rationing of water within the MPWMD/Cal-Am service area in drier years. Since Regulation 15
was adopted, Cal-Am has been operating under Stage 1 Water Conservation guidelines.
Regulation 15, as shown below, identifies a plan that can bé implemented to reduce water
diversion and consumption.

e Stage 1 Water Conservation guidelines call for:Cel—Am t_o maintain its annual production
of water from the Carmel River to less than 11,285 afa.

e Stage 2 Water Conservation guidelines call for Cal-Am to maintain water use under
regulatory constraints by implementing Landscape Water Budgets for large irrigators of
three acres or more. This conservation Ievel is tnggered if CaI-Am fails to meet the end
of month target amounts. Y

e Stage 3 Water Conservation guidelines call for an |mmed|ate addltlonal 7% reduction in water
use if Cal-Am’s current year to date end of month productlon amount exceeds the historical
average year to date end of month production amount: 1) twice during the November to
March period of each year; or 2) once durlng the Apnl to September period
of each year. AN / Lh

» Stage 4 Water Rationing gmdelines call for an addltlonal 15% reductlon in water use
beginning June 1 or earlier; if on May 1:the total usable storage available to Cal-Am is less
than 27,807 af but not less than 21, 802 af -

« Stage 5 Water Ratlonmg gmdelmes call for an addmonal 20% reduction in water use
beginning June 1 or earher if on May 1 the total ueable storage available to Cal-Am is less
than 21,802 af but not Iess than 15 515 af’, tftotgr ueable storage is equal to or greater than
27,807 af on May 1 no water ratlon;ng is 1mpoeed ! }

» Stage 6 Water Ratlonlng gmdellnes call for an addltlonat 35% reduction in water use
beginning June1 or earlier, if.on May1 the total usable storage available to Cal-Am is less
than 15,615 afbut, Aot less’ than 9,610 af, If total usable storage is equal to or greater than
27,807 afon May 1 no ratlonmg shall be nmposed

= Stage 7 Water Rat|on|ng gmdélmes call f-r an addmonal 50% reduction in water use
beginning June 1 or earlier, if on May 1 the- total usable storage available to Cal-Am is less
than 9,610 af. If total usable s\torage is equal to ‘or greater than 27,807 af on May 1, no water
rationing shall be |mpqsed 1 | \ _

Since 1995, the populatlon of the Monterey Peninsula area has increased from 100,000 to the
current population figure of, 12,000.: In water year 2006 Cal-Am reportedly diverted 10,540 af from
the Carmel River for consumotlve use. The record of water diverted from the Carmel River during
water year 2007 is incomplete =because as of the date of this action, Cal-Am has failed to file the
2007 fourth quarter report as ‘required by condition 13a of Order 95-10.

On May 18, 2007, MPWMD met to discuss the future water needs for the Monterey Peninsula
area including Carmel, Monterey and Seaside, The Presidio (Department of Army), Del Rey Oaks,
Pacific Grove, Sand City, and the Monterey Peninsula Airport District. Based on the general plans
provided by each entity within the service area, MPWMD estimates the total amount of water
needed for future development to be an additional 4,545 afa.

On November 30, 2007, the State Water Board amended Permit 20808 (Application 27614) with
the issuance of Permit 20808A that allows for the diversion of up to 2,426 af of water from the
Carmel River for injection into wells located in the Seaside Aquifer as part of the ASR project.
Permit 20808A requires that for the protection of the steelhead fishery in the Carmel River,
minimum instream bypass flow requiremnents must be met before diversions from the

Carmel River may occur.
<oC Exhibit 1
{page ﬂ_of L pages)



California American Water Company Page 5
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17. Order 95-10 condition 2 intended that Cal-Am would make ane-for-one reductions in the untawful
diversions from the Carmel River for water obtained from other sources, such as conservation.
The current water management strategy used by Cal-Am/MPWMD, however, has not resulted in
any significant reduction of unlawful diversions from the Carmel River since 1998. Instead, it
appears that water savings resulting from conservation efforts have been redirected to support
marginal increases in development.

THE STATE WATER BOARD FINDS:

1. Since 2000, Cal-Am has illegally diverted at least 7,164 afa from the Carmel River. Even with the
approval of amended Permit 20808A, Cal-Am will still need to illegally divert between 4,738 afa
and 7,164 afa (depending on the type of water year) to meet its current level of water use unless
additional conservation measures are mandated and/or alternative sources are utilized. This
continued diversion is considered a trespass under Water Code secttpn 1052,

2. Cal-Am’s unauthorized diversions continue to have adverse effects on. the public trust resources
on the Carmel River and should be reduced

3. In the 12 years since Order 95-10 was adopted Cal- Am has not comphed with condition 2 of that
* Order which requires Cal-Am to terminate its: unlawful diversions from the Carmel River. In fact,
Cal-Am received an ACL in 1996—1997 for failure te reduce diversion from the Carmel River and in
subsequent years has not made any\SIth" cant reductlons in its diversions beyond the initial 20%
reduction required by condltton 3(b) ot Order 95 10

4. Cal-Am’s failure to reduce |t5\unauthor|zed dwersmn alengxwﬁh the continued increase in demand
for water within the Cal—Am/MPWMD service area, due to population growth and continued
development, demonstrates a substantial risk that CaI—Am thI contmue its unauthorized
diversions unless the State Waten Board takes further action.’,

ai,, SN
% /; P P

2 - ~\
prd

IT IS HEREBY ORDERED pursuant to\sectrons 1831 through 1836 of the Water Code, Cal-Am shall
cease and desist from drvertrng water from the Carmel Rlver in excess of its legal rights in accordance
with the following corrective actlons Y a__ 5

1. Commencing on October 1 of the water year (Octobe,r 1 through September 30) following the
date of this Order, CaI—Am shall reduce its unauthorizad diversions from the Carmmel River in
accordance with the follawjng reducﬁon schedule intil all unlawful diversions of water from the
Carmel River have been curtanled k

Water Ly Y Max. End of Year
Year* Percenti Reduction™ Diversion Amount
2008-09 ‘% 15 percent 9,592 afa
2009-10 % % 15 percent 9,592 afa
2010-11 L % 20 percent 9,028 afa
201112 i\ “20 percent 9,028 afa
12012-13 \ 35,percent 7,335 afa
2013-14 + 35 percent 7,335 afa
2014-- 50 percent 5,642 afa

* A water year is defined as October 1 of each year to Septerber 30 of the succeeding year.
**The base line for measuring the percent reduction shall be 11,285 afa.

Water diversion reduction measures required by this Order shall not supersede any more
stringent water conservation requirements imposed by other agencies.

¢CC Exhibit ||
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California American Water Company Page 6
Cease and Desist Order WR 2008-00XX-DWR

2. The State Water Board Deputy Director for Water Rights (De’puty Director) shail have the
authority to modify the above reduction diversion schedule upon a showing by Cal-Am or
MPWMD that such a reduction would have adverse impacts‘ on public health and safety.

3. Within 90 days of the date of this Order, Cal-Am shall submlt a work plan detailing how Cal-Am
will comply with the above schedule for reducing water dlversmn from the Carmel River while
developing alternative sources of supply to bring CaI-Am into ‘compliance with its legal water right
entittements. The work plan shall consider all practical measures to reduce Carmel River
demand or increase supplies and shall have a time line for achlevmg these measures. Cal-Am
shall modify the plan in accordance with direction from the Deputy Director and shall implement
the final work plan after its approval by the Deputy Director. % '

Upon the failure of any person or entity to comply with a CDO issued by the State Water Board pursuant

to chapter 12 of the Water Code (commencing with section’ 1825),.and upOn the request of the State

Water Board, the Attorney General shall petition, the superlor court for the i lssuance of prohibitory or

mandatory injunctive relief as appropriate, lncludmg a temporary restralmng ‘okder, preliminary injunction,

or permanent injunction. (Water Code,§ 1845, subd (a)) Sectlon 1845, subdmsuon (b) of the Water

Code provides: L/ i

(1)  Any person or entity that viclates a cease and d sust order |ssued pursuant
to this chapter may be lle,ble for a sum not te exceed one thousand dollars ($1,000)
for each day in which the wglatlon occurs \ 3 \"g

(2) Civil liability may be lmposed by the supenor coUrt ‘The Attorney General, upon
request of the [board], i petmon the superlor court to impose, assess, and
recover those sums. hi L 4 / N \\

3 i / Y \, A \

(3) Civil liability may be lmposed admlnistratnge!,y by tﬁe [tgdard] pursuant to section 1055.

¥

7 FaN \‘., “. i "_r'
STATE WATER RESOUR E?/ CONTROL\BOA/RD
.\\ \ -\ / \\ \\ .
\\ \ Y y N N ;"a 4
‘&% Oy NNy
Ly y ‘, b SN ¥
James W. Kassel VY \ a N/

Assistant Deputy Director for Water Rzgﬁts

Dated:

éce Exhibit .
: (page \L of __ pages!
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Technical Memorandum Cannery Row Project
Evaluation of Alternatives to an Open Ocean Intake Monterey, California
Introduction

Cannery Row Marketplace LLC (CRM) has engaged PB to perform a feasibility
level engineering study to determine if a subsurface (below the ocean floor)
intake structure is a feasible engineering alternative to the open ocean intake that
is currently proposed for the Cannery Row project. This Technical Memorandum
presents our evaluation of this alternative as well as a comparison of this
alternative with the currently proposed open ocean intake.

Background

CRM intends to develop the Ocean View Plaza along Cannery Row and to utilize
a seawater reverse osmasis (SWRO) system.to provide potable water to the
development. The required seawater intake capacity of the SWRO system is to
be between 80 and 120 gallons per minute (gpm). To meet these feedwater
requirements, the intake will likely consist of two paraliel 6-inch-diameter high
density polyethylene (HDPE) intake pipes connected to a screened intake
system. Two intake pipes are being installed to allow for maintenance of one
line, while still providing a continuous supply of feedwater through the other line.
It is our understanding that CRM intends to use only one intake pipe at a time to
supply feedwater. An open ocean intake system is currently proposed for the
seawater intake. This open ocean intake design was selected because it is
similar to the open ocean intake currently operated by the Monterey Bay
Aquarium, which has proven to be a reliable design with minimal impacts to the
surrounding marine environment. Nonetheless, CRM has been requested by
Coastal Commission staff to evaluate the feasibility of a subsurface or below
ocean bottom intake system.

Approximately 45-85 gpm of concentrate or process reject water will be
generated as part of the SWRO process. This concentrate will be discharged
through a B-inch-diameter HDPE pipe to an open ocean discharge point located
about 1,200 feet offshore and located far enough away from the intake to ensure
the effluent is not mixed with intake feedwater. The discharge pipeline will be
constructed in conjunction with the intake line. -

Technical Memorandum "1 June 2007
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Horizontal Directional Drilling

The land portion and nearshore subsurface segments of the intake and
discharge pipes will be installed via Horizontal Directional Drilling (HDD)
methodology. An HDD rig will be located within the project property on the
landward side of Cannery Row Street and will be used to advance a “horizontal”
borehole through the underlying granite formation to a location about 360 feet
from the Cannery Row site, where the horizontal bore will exit the granite
formation at a point immediately adjacent to a submarine sand channel (See
Figure 1). This exit point is expected to be at a water depth of about 25 feet
(MLLW); a profile view of the bore is shown on Figure 2.

The onshore and nearshore portion (extending to the HDD exit point) of the open
ocean intake system and the subsurface intake alternative we evaluated will be
installed in the following manner. Initially, the HDD rig will drill an. approximately
8.5-inch diameter pilot hole, and eventually expand that hole to a final
approximately 20-inch-diameter “tunnel” using reaming technigues. The two,
approximately 6-inch-diameter intake pipes and the one,. approximately 6-inch-
diameter discharge pipe will then be bundled together and installed, or pulled into
the final HDD bore. At the HDD exit point, permanent collar anchors will be
installed around the three pipes, and the seafloor extension sections will be
attached by a bolied flange connection.

Starting at the HDD exit point, the HDPE (or comparable material) pipes will be
jetted into the surficial sediment of the sand channel and will be anchored in
place by concrete weights attached to the pipes. The exact configuration of the
weights has not yet been fully defined. From the HDD exit point, the current
double pipe intake design will extend offshore approximately 450 feet farther to a
depth of about the 40 feet (Figure 1).

The concentrate discharge line with diffuser will be similarly jetted into the
sediment but will be extended an additional 400 feet or so offshore to a depth of
about 50 fest. ‘ .

Open Ocean Intake

At the terminus of the intake lines, the open ocean intake will be installed. The
intake will consist of a 1 to 3 foot vertical riser that is perforated at the top and is
attached by bolted flange connection and fitted with a velocity cap. The risers
will be perforated with 1-inch-diameter ports through which the seawater will be
drawn; the ports will also be fitted with a screen. :

Technical Memorandum 2 June 2007
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According to the criteria established in the °Ocean View Plaza, Draft
Environmental Impact Report, dated April 2001 (the Draft EIR), the perforations
(ports) of the open ocean intake would be fitted’ with a stainless steel screen to
reduce entrainment of suspended material and marine debris. The stainless
steel screen is to be designed with a mesh size not to exceed 0.125 inches, and
would be fitted with a “velocity cap” which would reduce the maximum intake
velocity to less than 0.2 feet per second (fpg) to reduce entrainment of
suspended material and debris and prevent passage of small fish and marine
organisms. As described in the EIR, an open ocean intake velocity of less than
0.2 fps would result in insignificant impacts to the marine environment, including
those of entrainment or impingement. '

Subsurface Intake

PB evaluated the feasibility of constructing a subsurface (below sea-floor botiom)
intake to supply seawater to the planned SWRO plant. The main difference
between this alternative and the Open Ocean intake is that the intake system will
consist of horizontally oriented pipes placed inside well screens buried beneath
the sand deposits on the ocean bottom. The overlying sand layer will separate
the open ocean from the intake pipes. Our expetience indicates that the
subsurface intake lines should be continuously buried beneath at least 5 feet of
uniform sandy material to be effective.

Jet probing results cited in TEG's “Ocean View Plaza Desalination Plant,
Offshore Drilling Program, Cannery Row, Monterey, California” report dated
January 2004, indicate that an approximately 6 to 7 foot-thick sand overburden
layer is present along the proposed intake alignment in water depths between
approximately 36 to 46 feet. At a depth of about 51 feet (about 1,000 feet
offshore), the sediment overburden thickness increased to approximiately 15
feet. Prior studies indicate that the sand layer appears to be well sorted, with
between 92% and 96% of the sediment having a median grain size ranging from
170 to 200 microns in diameter. Based on this grain size range, our preliminary
suggestion would be utilize a well screen that would screen out or exclude grain
sizes larger than 140 to 150 microns. To achieve the required intake water
supply volume of 80 fo 120 gpm utilizing our suggested well screen size, we
estimate that the well screens would have to be approximately 30 feet in length.
However, the distribution, thickness, and grain size of the sediments are
inherently variable throughout the year, and an adequately-thick sand layer must
be continuously present to accommodate the successful construction and
operation of a subsurface intake system.

Technical Memorandum 3 June 2007
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Our design concept calls for attaching 20-foot-long sections of 6-inch-diameter
perforated pipe onto the end of the intake lines, and inserting these perforated
sections into 30-foot-long sections of 8-inch-diameter wells screens, as described
above. The perforations in the pipe would facilitate seawater inflow. These
screened sections would be buried beneath at least 5 feet of marine sand. A
schematic cross-section of the two intake pipes inside of well screens is shown
as Detail No. 1.

In order to insure as much as possible that sufficient sand cover is maintained
over the intake pipes, we recommend that the horizontal intakes be placed within
a sand-filled precast pipeline intake chamber. For-this altemative, the fwo intake
pipes would extend out to the same location as the proposed open ocean intake
(about 800 feet offshore and at a depth of about 40 feet). Eight-foot-long
sections near the end of the intake pipes would be perforated to facilitate water
inflow. An approximately 3-foot-long unperforated section would be attached on
to the very end of the pipes. The perforated sections would be inserted into
slotted well screens as described above, and the perforated pipe/well screen
assembly would be housed within the pipeline intake chamber.

Our preliminary design calls for the pipeline intake chamber to be a concrete
vault that is approximately 15 feet in length, 6 feet wide, and 6 feet high. The
vault will be divided into two chambers (one being approximately 10 feet in length
and the other being approximately 3 feet in length) separated by a concrete wail
with two holes. A schematic diagram of this alternative is shown in Detail 2. The
perforated and screened section will be placed in the longer chamber with the
unperforated section inserted through the holes into the smaller chamber. A flap
valve will be placed at the end of each pipe inside of the smaller chamber.

The part of the pipeline intake chamber housing the perforated/screened section
will contain a layer of uniform, well sorted sand material, to about 6 inches from
the top of the vault. The well screen slots will have a mesh size that is smaller
than the diameter of the sand to minimize sediment intake.

A highly permeable geotextile fabric will be placed on top of the sand layer, and
held in place with large rocks or cobbles. This will allow for the removing of finer
material that may accumulate on top of the sand intake by water jet, without
disturbing sand layer within the vault.

The top of the smaller chamber will be fitted with a removal cover, to allow
access to the vault and allow for removal of pigs sent through the intakes for
cleaning and maintenance purposes.

Technical Memorandum 4 June 2007
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The large surface area of the screen (approximately 12 square feet with about
40% of the screen area open) would result in intake 'velocities of less than 0.1

feet per second. See Detail No. 2.

The pipeline intake chamber can be assembled with the screens and pipe on the
surface before it is lowered into place. The depth of the pipeline intake chamber
beneath the sea floor sediments needs to be coincident with the depth of the

intake pipes extended out to this point.

Conclusions

PB evaluated the feasibility of supplying 80 to 120 gpm of feedwater to the CRM
SWRO treatment facility via a subsurface intake and developed a subsurface
intake alternative that could meet the SWRO facility supply requirements.

Based on this evaluation, we believe that because sediment distribution,
thickness, and grain size are variable during the course of the year, we
cannot confirm that a subsurface intake is feasible at this site. Any
subsurface intake should include a submerged pipeline intake chamber to
hold and maintain the required thickness of filtering sand material.

Due to the extremely low intake velocities associated with both the open
ocean intake and the subsurface intake altematives, it is our opinion that
there would be negligible benefits, if any, obtained from constructing a
subsurface intake rather than the currently proposed open ocean intake
relative to the potential for “impingement and entrainment.”

Juna 2007
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DETAIL 1
SUBSURFACE INTAKE SCREENS
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California Department of Fish & Game, Marine Life Protection Act Initiative Page 1 of 1
Edward F. Ricketis State Marine

Conservation Area

JPEG Chart | JPEG Image | PDF Chart | PDF Iimage

Boundary: This area is bounded by the mean high tide line and straight lines connecting the following points in the order listed:
36° 36.50" N. lat. 121° 53.37' W. long.;

36° 37.25'N. jat. 121° 53.78' W. long.; and

36°37.10' N. lat. 121° 54.09' W. long.

Permitted/Prohibited Uses: Take of all living marine resources is prohibited except:

“# The recreational take of finfish by hook-and-line is allowed.

¥ The commercial take of giant kelp (Macrocystis pyrifera) and bull kelp (Nereocystis spp.) is allowed by hand in the area defined by
subsection 165(c)(4)(D) under the following conditions:

¥ Any individual kelp harvester with a valid permit issued pursuant to Section 165 may take no more than 12 tons of kelp from
the portion of Administrative Kelp Bed 220 within the Edward F. Ricketts State Marine Conservation Area in any calendar
month.

- Duplicate landing records must be kept on board the harvest vessel in accordance with the requirements of Section 165.

ceC Exhibit | S
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AGREEMENT CONCERNING OCEAN VIEW PLAZA PROJECT

This AGREEMENT (“Agreement”) is made by and between the City of Monterey, a
California municipal corporation (“City”), California-American Water Company, a California
corporation (“CAW”) and Cannery Row Marketplace LLC, a California limited liability
company (“Developer”) as of December 1, 2005. City, CAW and Developer are collectively
referred to as the “Parties.”

Recitals

A. CAW is a California public water utility regulated by a number of public agencies
including the California Public Utilities Commission (“CPUC”) and the State
Water Resources Control Board (“SWRCB”™). The City of Monterey, including
the location of the Project described below, is within CAW’s certificated service
area under the rules of the CPUC.

B. Developer is developing Ocean View Plaza Project, a multi-use commercial and
residential project within the City (“Project”), which is defined by certain project
area boundaries set forth on the attached Exhibit “A”. Due to regulatory
limitations imposed upon CAW under the terms of SWRCB Order WR 95-10, as
amended, CAW is currently not allowed to expand its water service, including
providing water service to the Project. CAW. is working to develop a major water
supply project to address SWRCB Order WR 95-10 but such project will not be
on line soon enough (o meet the deadlines faced by Developer. In the meantime
the Project needs an interim, alternative water supply.

C. City and Developer desire to have CAW provide water service to the Project.
However, because CAW is not now able to serve the Project, Developer, CAW
and the City have agreed that the City should form or cause to be formed a limited
purpose community services district (“CSD”) to provide water service to the
Project only until such time as CAW is able to do s0.

D. Timely development of the Project is in the public interest.

Nothing in this Agreement is intended to reduce or in any way limit or change the
service area of CAW. CAW’s service area will continue to include the Project
site to allow for future waler service when CAW provides written notice (the
“Will Serve Notice™) to the CSD and Developer that CAW is ready, willing and
able to provide water service to the Project on the same terms and conditions that
CAW provides water service to the remainder of its service area within the City.

F. Nothing in this Agreement is intended to reduce or in any way limit CAW’s rights

ooy SCC Exhibit /0
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under its existing franchise agreement with the City, except to the extent
expressly provided herein.

NOW, THEREFORE, the Parties agree as follows:
L Recitals. Each of the foregoing Recitals is a part of this Agreement.
2. Formation of CSD.

(a) To address the specific issue of providing water to the Project, City will
take all steps necessary to form a CSD for that limited purpose. The CSD shall be created in a
fashion that expressly permits the CSD to provide water (i) solely to the Project and within the
Project area boundaries and (ii) solely for the time period (the “CSD Water Service Period”)
commencing with the date on which Developer has completed construction of, and dedicated to
the CSD, the desalination plant and related water system (the “Project Water System”) until the
time that CAW has provided the Will Serve Notice to the CSD and Developer (and such
additional period as is necessary for CAW to provide hookups and commence water service to
the Project). The formation documents for the CSD shall also expressly include language that
will (x) facilitate and allow its dissolution upon the occurrence of any of the dissolution events
described in Sections 3 or 5 of this Agreement and (y) require the decommissioning of the
desalination plant and the removal by Developer of the on-site equipment that is part of the
Project Water System within ninety (90) days following CAW’s commencement of waler service
to the Project, subject to any extensions that may be reasonably required to facilitate the orderly
removal of the equipment (the “Equipment Removal Obligation™). The foregoing conditions of
formation (the “Formation Conditions™) shall be limited to what is permitted by applicable law,
and Developer shall provide CAW within ten days of the date hereof with an opinion of legal
counsel! that the Formation Conditions in the formation documents approved by LAFCO would
be enforceable under applicable law, subject to such qualifications and limitations as are
typically included in such legal opinions. '

(b)  In connection with the formation of the CSD and subject 1o the terms and
conditions set forth in this Agreement, CAW agrees:

(i) Not to oppose such action and to support the City’s efforts to form
the CSD;

(ii)  Solong as CAW is not able to serve water to the Project, to waive
its rights under Chapter 8.5 [Service Duplication], commencing with Section 1501, of the
California Public Utilities Code. CAW also agrees that the formation of the CSD by the City for
such limited purposes will not be treated by CAW as a basis for any claims against the City,
including without limitation any claim based upon violation of CAW’s franchise agreement with
the City or for inverse condemnation;

(iiiy  To release the City and the CSD and their respective directors,
officers, managers, employees, contractors, agents and representatives from any and all actions,
proceedings, claims, damages, losses, obligations, liabilities and expenses, including attorneys’
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fees, known or unknown, existing or contingent, based upon, arising out of or relating to (x) the
formation of the CSD for the purposes and on the terms and conditions described in this
Agreement, (y) the CSD's provision of water to the Project for the CSD Water Service Period on
the terms set forth in this Agreement or (z) a claim that matters permitted by this Agreement
constitute inverse condemnation and/or an exercise of the power of eminent domain by the City
or the CSD or a breach of the franchise agreement between the City and CAW.

3. LAFCO Conditions of Approval. City covenants and agrees with CAW that City
will recommend to LAFCO that LAFCO include each of the following conditions in its approval
of the formation of the CSD:

(a) That any water service ever provided by the CSD will be limited to the
Project and only within the Project area boundaries set forth on Exhibit A;

(b)  That the CSD shall provide water service to the Project only during the
CSD Water Service Period and shall cooperate with CAW to transition the water service to
CAW promptly upon expiration of the CSD Water Service Period;

(c) That the CSD’s governing board will be required to apply to LAFCO for
dissolution of the CSD at such time as required by Sections 5(a) or 5(b) below; and

(d)  That the members of the City Council of City will be appointed as the
board of directors of the CSD.

In the event that LAFCO fails to include each of such conditions, or alternative language
acceptable to CAW accomplishing the same purpose of such conditions, in its approval of the
CSD, or in the event that LAFCO adds other conditions or provisions in connection with the
formation of the CSD that are inconsistent with CAW’s rights provided in this Agreement, then
CAW shall have the right to give notice to dissolve pursuant to Section 5(a) within thirty (30)
days of LAFCO approval in the same manner as if a required approval has not been obtained.

4, Developer Covenants. Developer covenants and agrees with CAW that:

(a)  Developer shall not dedicate the Project Water System to the CSD in the
event that a triggering event for dissolution of the CSD has occurred prior to the date when such
dedication would otherwise occur;

(b) Developer shall require in the dedication agreement between Developer
and the CSD (the “Dedication Agreement™) that conditions to its dedication of the Project Water
System to the CSD shall be that (i) CSD shall agree to dissolve in accordance with Section 5(b),
(ii) Developer shall be responsible for satisfying the Equipment Removal Obligation in
accordance with Section 2(a), and (ii1) CSD shall agree that its right to provide water to the
Project shall not be assignable to any third party, and the form of the Dedication Agreement shall
be provided to CAW at least thirty (30) days prior to its effective date to provide CAW with an
opportunity to review and provide input as to the form of the Dedication Agreement in order to
provide the protections to CAW contemplated by this Section 4(b).
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(¢) Developer shall indemnify, defend and hold CAW harmless from and
against any actions, proceedings, claims, damages, losses, obligations, liabilities and expenses,
including attorneys’ fees, known or unknown, existing or contingent, based upon, arising out of
or relating to (1) any challenge to CAW’s exercise of its rights to provide water service to the
Project under the franchise agreement currently in effect between the City of Monterey (“City”)
and CAW, (ii) any revenue loss to CAW due to the failore of the CSD formed as contemplated
by the Agreement to turn over water service for the Project to CAW at such time as a triggering
event described in Section 5 below has occurred, or (iii) any claims by water customers in the
Project area that they have been required to bear excessive water service fees or costs prior to
CAW'’s commencement of water service to the Project or any duplicative fees or costs of water
service resulting from the transition of water service from the CSD to CAW.

(d)  Asacondition to the sale or transfer of the commercial component of the
Project, Developer shall require the buyer or transferee (“Commercial Buyer”) and any
successors or assigns of the Commercial Buyer to assume the abligations of Developer under this
Agreement. No buyer of the residential component or the individual buyers of residential units
shall be required to assume the obligations of Developer under this Agreement. At CAW’s
request, Developer shall execute and record 2 memorandum to evidence the obligations of
Developer and to confirm that such obligations shall run with the land as to the commercial
component of the Project and bind any Commercial Buyer or its successors or assigns under this
Agreement.

In the event that Developer fails to perform any of its obligations under this Agreement at
or prior to the dedication of the Project Water System to the CSD, then CAW shall hdve the right
to give notice to dissolve pursuant to Section 5(a) within thirty (30) days following Developer’s
failure to cure such breach in the same manner as if a required approval has not been obtained.

5. Triggering Events for Dis_sholution' of CSD.

(@  If, within three months from the date of LAFCQ’s determination of
formation of CSD (the “Confirmation Period”) CAW advises City and Developer in writing that
(i) any required approvals required by law from the CPUC, the SWRCB or other agency for
CAW to be authorized o executed and perform this Agreement have not been obtained, or (ii)
any required approvals from CAW'’s Board of Directors or shareholders have not been obtained,
then the City covenants that it shall promptly cause the CSD to apply to LAFCO for the
dissolution of the CSD and the City and Developer shall fully support such application, unless
the City, Developer and CAW have agreed in writing to extend the Confirmation Period. In the
event CAW gives written notice to the City and Developer that (x) CAW’s Board of Directors
has provided all required approvals (subject to any governmental approvals that may be
required), (y) CAW has applied for any governmental approvals deemed by CAW to be required
and (z) such application for approval is still pending before the governmental agency, the
Confirmation Period shall be deemed automatically extended for an additional ninety (90) day
period to obtain such governmental approval. Failure by the City and/or the CSD to take action
to dissolve as required herein shall result in the termination of CAW obligations to the City and
the CSD pursuant to Sections 2(b)(ii) and 2(b)(iii) and CAW shall have the right to exercise any
and all remedies available to it under the law.
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(b) At such time as the CSD Water Service Period has expired and CAW is
providing water service to the Project, the CSD shall take all steps necessary to apply to LAFCO
for permission to dissolve the CSD in accordance with the conditions imposed by LAFCO and in
accordance with its contractual obligations under the Dedication Agreement. The CSD shall
commence the process to undertake that dissolution within one month of expiration of the CSD
Water Service Period, provided that CAW has commenced to provide water to the Project on the
same terms and conditions as CAW’s service of potable water to the balanice of City. Such
dissolution shall be undertaken by the CSD as a priority matter and shall be completed within six
months, if possible. The City shall support the application to LAFCO to dissolve the CSD.
Failure by the CSD to take action to dissolve as required herein, or by the City to support such
application, shall be deemed a material breach of this Agreement and shall result in the
termination of CAW’s obligations to the CSD and/or the City, as applicable, pursuant to Sections
2(b)(ii) and 2(b)(iii) and CAW shall have the right to exercise any and all remedies available to it
under the law against the non-performing party or parties, including but not limited to an action
for inverse condemnation.

6. Obligations Independent. The rights and obligations of City and Developer with
respect to CAW are separate and independent and any breach of this Agreement by Developer
shall not result in any termination of City’s rights under Section 2.

7. Binding Effect. Without Hmiting any other provision hereof, the obligations and
rights in this Agreement shall be binding upon, extend to, and inure to the benefit of the
undersigned Parties and to the benefit of any and all of their respective employees, officers,
directors, shareholders, servants, successors, predecessors, assignees, transferees and any and all
other persons and entities acting or purporting to act on their respective behalf, and any and all
firms, corporations, associations, partnerships, limited liability companies and other entities
affiliated with, controlled by or otherwise related to any of the undersigned Parties.

8. Parties in Interest. Except as expressly stated in this Agreement, nothing in this
Agreement, whether express or implied, is intended to confer third-party beneficiary status or to
confer otherwise any rights or remedies on any third person or entity (hereinafter collectively
“third party™); nor is anything in this Agreement intended to relieve or discharge the obligation
or liability of any third party to any undersigned Party to this Agreement; nor shall any provision

of this Agreement afford any third party any right of subrogation, indemnity, contribution, or set-
off.

S. Eull Authority. Each of the Parties to this Agreement hereby represents,
covenants, and warrants that said Party, and the signatory of said Party, has the full right, power
and authority to execute this Agreement on behalf of said Party, and to execute any and all
documents as may be necessary to effectuate the terms of this Agreement, and that neither Party,
nor any signatory for said Party has sold, assigned, transferred, conveyed, hypothecated,
encumbered or otherwise disposed of any rights, titles, interests causes of action or other claims
which said Party may have or have had in relation to the transactions or other matters described
in this Agreement. CAW further represents to City that notwithstanding the rights reserved to
CAW in the event of a triggering event as described in Section 5(a) above, the obligations of
CAW pursuant to Sections 2(b)(i), 2(b)(ii) and 2(b)(iii) of this Agreement are enforceable against
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CAW, so long as City complies with its obligations under Section 5(a) in the event that any
required approvals are not obtained.

10.  Informed Consent. Each undersigned Party hereby declares that said Party has
received, or had the opportunity to receive, sufficient information, either through said Party’s
own legal counsel or other sources of said Party’s own selection, so as to be able to make an
intelligent and informed judgment whether to enter into this Agreement, subject, however, to
CAW’s right to review of the legal opinion to be provided to CAW pursuant to Section 2(a)
above. Each undersigned Party further states that each has read this Agreement in its entirety
prior to executing this document, and that each has executed this Agreement voluntarily, with
competence and capacity to contract and with knowledge of the terms, significance and legal
effect of this Agreement. By executing this Agreement, it is understood by each Party that
substantial rights may be compromised and/or waived in their entirety.

11.  Attorneys’ Fees. If any action, motion or proceeding at law or in equity is
instituted to enforce or interpret the terms of this Agreement, the undersigned Parties agree that
the prevailing Party therein shall be entitled to an award of reasonable attorneys’ fees, costs, and
necessary disbursements, as determined by a court of competent jurisdiction, in addition to any
other relief to which said Party may be entitled.

12.  Further Assurances. The undersigned Parties each agree to execute all documents
and perform all acts necessary or appropriate to effectuate the performance of the terms of this
Agreement.

13.  Severability. It is intended that each portion of this Agreement shall be treated as
a separate and divisible covenant, and in the event that any portion is deemed unenforceable, the
remainder shall continue to be in full force and effect so long as the primary purpose of this
Agreement is unaffected. Provided however, that for the purposes of this Section 13, the Parties
agree that any material alteration or deletion of the conditions set forth in this Agreement that
would impair the ability of Cal-Am to enforce such conditions would materially and
fundamentally frustrate the purpose of this Agreement and that in such event the entire
Agreement will become null and void and Cal-Am shall have the right to pursue any rights or
remedies it may have under applicable law with respect to water service to the Project, including
without limitation, an action under Section 1503 of the California Public Utilities Code.

14.  Complete Instrument. This Agreement contains the complete understanding made
between or among the Parties with respect to the matters contained in the Agreement. This
Agreement cannot be amended or modified in any manner except by a writing executed by each
of the undersigned Parties or by their valid successor(s). The undersigned Parties agree and
acknowledge that no representations, warranties, covenants, assurances or other promises not
specifically set forth in this Agreement have been made by any Party in connection with the
subject matter of this Agreement, nor is any Party relying on any such conduct in entering into
this Agreement. Any negotiations or other communications between the Parties are superseded
by this Agreement and of no force or effect. This Agreement has been negotiated and prepared
by and for all undersigned Parties equally and shall not be construed as having been drafted by
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any particular Party.

15.  Goveming Law and Jurisdiction. The enforcement and interpretation of this
Agreement shall be governed exclusively by the laws of the State of California.

16.  Counterparts. This Agreement may be signed in counterparts and each
counterpart shall have the same force and effect as though the signatures were contained in a
single document. Counterparts may be executed by facsimile.

17. Notices. Written notices to be given pursuant to this Agreement shall be given in
accordance with the provisions of the franchise agreement, provided that any such notices to the
City shall include copies to the City Attomney of City at the City’s office address and any such
notices to CAW shall include copies to CAW’s general counsel at its San Diego office address
and to its vice-president and general manager at its Monterey office address. Any notice to be
given to Developer shall be sent as follows (unless and until such address information is changed
by written notice from Developer to the other Parties hereto):

Cannery Row Market Place LLC
535 Cowper Street

Palo Alto, CA 94301

Attn: Philip R. Taylor

Phone: (650) 614-9203

Fax: (650) 833-6903

phil@prtaylor.com

18, Assignment. This Agreement and the rights of City hereunder shall not be
assignable by City to any entity other than the CSD. Any rights under this Agreement assigned
to the CSD shall not be further assignable by the CSD to any other entity without the prior
written consent of CAW, which may be granted or withheld in its sole and absolute discretion.
No assignment of the City’s righis shall relieve the City of its obligations under this Agreement.
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IN WITNESS WHEREOF, each Party has executed this Agreement as of the date first above

written.

CiTY:

City of Monterey,

a California municipal corporation

By: = A LVLQ(?_A

Name: \'— red m f,MW

Title: QAHL( Manasgv
ATTEST:
By: APPRQVED BY.
Name;
Title;
APPROVED AS
BEST BEST &
By:
Name: en PRIcE

[Signatures Continue on the Next Page]
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CAW:

California-American Water Company,
a California corporation.

' /
By: k‘/

Namc (-)ZL%J{—’\ L-e_ o kA
s [/ co /“/H.L J)(-«(l;ﬂ,\ b

DEVELOPER:

Cannery Row Marketplace LLC,
a California limited liability company

By:

Name:

Its:
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CAW:

California-American Water Company,
a California corporation.

By:

Name:

Its:

DEVELOPER:

Cannery Row Marketplace LLC,
a California limited liability company

B}’i_@ﬁ&k—

Name: Ph:l.‘{: R. ‘C’--q'u('
Its: A\-l-'\"l‘\wﬂl'?ﬂ.a Qg}l@‘sn."-\-n-"[u-ﬂ-.
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INDEMNIFICATION AGREEMENT

THIS Indemnification Agreement (“Agreement) effective November __, 2005 is made by
and between the City of Monterey, a municipal corporation (“City” or “Indemnified Party”) and
Cannery Row Marketplace LLC, a California limited liability company (“Developer”™). City and
Cannery Row Marketplace LLC are hereinafter sometimes referred to individually as “Party”
and collectively as “Parties.” '

Recitals
A. The parties desire to form a community services district (“CSD”) to serve water to
the Ocean View Plaza project (“Project™).
B. The City and Developer desire to set forth the terms concerning the construction

of the water system which will service the Project and the dedication of such system to the CSD.

C. The City desires Developer to indemnify the City with respect to certain liabilities
associated with the formation and operation of the CSD, and to provide for certain cost
reimbursements,

D. Developer has obtained from California America Water Co. a waiver and release
of any rights that it may have to assert a taking of property by the City in connection with water
service provided by the CSD to the Project, a copy of which is attached hereto as Addendum “A”
(“Cal-Am Waiver”).

E. Developer agrees to undertake the following covenants and obligations in
accordance with the terms and conditions of this Agreement

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants and
promises set forth herein, the parties hereto agree as follows:

1. Water System. Developer shall provide City with certification from the
equipment manufacturers, contractors and providers for the components of the desalination
system that the desalination plant and related water distribution infrastructure proposed by
Developer to be dedicated to the CSD are sufficient to provide an adequate and reliable supply of
water to the Ocean View Plaza project in compliance with all applicable federal, state and local
laws and regulations (“Water System™). Prior to commencement of water service to the Project,
the Water System shall be dedicated to the CSD in exchange for the obligation of the CSD to
provide water service to the Project. The terms of the dedication of the Water System to the
CSD shall be as set forth on the attached Addendum “C”, unless otherwise agreed to in writing
between the Developer and the CSD.
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2. Indemnity by Developer. Developer and City hereby agree as follows:

()  To the fullest extent permitted by law, Developer shall indemnify, defend,
protect and hold harmless City, its elected officials, officers, agents, employees, successors and
assigns (collectively, the “Indemnified Parties”) from and against any and all claims (including,
without limitation, claims for bodily injury, death or damage to property), demands, obligations,
damages, actions, causes of action, suits, losses, judgments, fines, penalties, liabilities, costs and
expenses (including, without limitation, attorneys’ fees, disbursements and court costs, and all
other professional, expert or consultants’ fees and costs) of every kind and nature whatsoever
(each a “Claim” and collectively, “Claims”) which may arise from or in any manner relate to:

(i)  any action taken by the City in connection with the formation of
the CSD, the application to the local agency formation commission
in connection with same and any pre-operational activities of the
CSD prior to dedication of the Water System;

(ii) any action taken by the Developer in connection with the
formation of the CSD, including preparing materials for or
assisting the City with the application to the local agency
formation commission and any pre-operational activities of the
CSD undertaken by Developer prior to dedication of the Water
System;

(iii)  any action taken by Developer (including without limitation, the
negligent and/or willful misconduct with respect to acts, errors
and/or omissions of Developer, its managers, members,
employees, agents, contractors, affiliates, successors and assigns)
with respect to the Project, including without limitation, the
construction, testing and operation of the Water System prior to
dedication of the Water System to the CSD;

(iv)  any defects in the construction of the Water System, including
without limitation, any liability from claims by the CSD that the
Water System is incomplete, inadequate or insufficient for the
CSD to provide water service for the Project, provided, however,
that the indemnity of Developer under this section shall survive for
a period of twenty-four (24) months following the commencement
of regular water service to the Project by the CSD. For the
purposes of this agreement, “regular water service” shall mean the
date upon which the CSD undertakes daily operation of water
service to no less than fifty percent (50%) of the Project and shall
not include any testing or idle periods prior to occupancy of the
Project. The CSD shall provide written notice to Developer of the
date upon which regular water service commences;

(v)  any claims brought by California America Water Co.
(notwithstanding the Cal-Am Waiver) alleging a taking of property
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by the CSD pursuant to the California Public Utility Code; or any
other claim or cause of action alleging a breach of the franchise
agreement between California American Water Co. and the City;
and :

(vi) any liability to the Indemnified Parties arising as a result of a
breach of Developer’s obligations under this Agreement.

Notwithstanding the foregoing, nothing herein shall be construed to require Developer to
indemnify City from any Claim arising from the gross negligence or willful misconduct of the
City or from damages or defects caused by abuse of the Water System, modifications of the
Water System not approved by Developer, improper operation or maintenance of the Water
System, or normal wear and tear and usage in the operation of the Water System by the CSD
following the CSD's commencement of operation of the Water System.

(b)  As a condition of sale, the successors in interest and/or assigns of
Developer of the commercial component of the Project shall assume the indemnity obligations of
Developer specified in paragraph 2 of this Agreement. Said indemnity obligations shall not
extend to any successors in interest or assigns of the residential component of the Project. At the
City’s request, Developer shall execute and record a2 memorandum of indemnity documenting.
the foregoing assumption requirement.

(¢)  The “costs” and “expenses” for which the Indemnified Parties are
indemnified and held harmless shall include reasonable attorneys’, accountants’, investigators’
and experts’ fees and expenses sustained or incurred in connection with the defense or
investigation of any claim or liability; and

(d)  The duty to defend hereunder is wholly independent of and separate from
the duty to indemnify and such duty to defend exists regardless of any ultimate liability of
Developer. Such defense obligation shall arise immediately upon presentation of written notice
to Developer of a Claim by any Indemnified Party, Developer’s indemnification obligation
hereunder shall survive the expiration or earlier termination of this Agreement until such time as
action against any Indemnified Party for such matter indemnified hereunder is fully and finally
barred by the applicable statute of limitations. Promptly following receipt of any written claim
or legal proceeding asserted by a person or entity which is not a party to this Agreement (“Third
Party Claim™), the Indemnified Parties shall notify Developer of such claim in writing.
Developer shall have a period of thirty (30) days (or such lesser period as may be required to
timely respond to a Third Party Claim) following the receipt of such notice to commence the
defense thereof. Developer thereafter shall undertake and diligently pursue the defense of the
Third Party Claim with counsel reasonably acceptable to the Indemnified Parties; provided,
however, that Developer shall not consent to entry of judgment or enter into any settlement
agreement without the consent of the City, which does not include a complete and unconditional
release of the Indemnified Parties or which imposes injunctive or other equitable relief against
the Indemnified Parties. Provided the Indemnified Parties provide timely notice of any Third
Party claim to Developer, Developer shall reimburse the Indemnified Parties for any legal
expense reasonably incurred by the Indemnified Parties to timely respond to a Third Party Claim
prior to Developer assuming the defense thereof. Developer shall keep the Indemnified Parties
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regularly informed as to the conduct of the defense of the Third Party Claim. Developer shall
include City’s attorney on all proofs of service and endeavor to ensure that all other parties to the
litigation do the same. Developer's counsel shall provide the City attorney with an advance draft
copy of all court filings to be submitted by Developer's counsel at least five days prior to the
filing date. If the procedural requirements of the court do not allow for the foregoing time
period, then defense counsel shall promptly give notice of the required filing to the City
Attorney and the City Attorney shall respond with any comments as soon as reasonably practical,
but in no event less than 24 hours prior to the due date for the filing. If there is an ex parte
motion requiring a response within 24 hours or less, then defense counsel shall, if reasonably
practical, notify the City attorney of the form, nature and substance of the motion and the
response. In the event that the City attorney has specific comments on any such filing (other
than ex parte motions as described above), then Developer's counsel shall reasonably cooperate
with the City attorney to address such comments to the City attomey's satisfaction prior to the
filing of the brief or other document. Furthermore, in the event that the City attorney on behalf
of the Indemnified Parties provides Developer with written notice of a proposed change in the
conduct of the defense or the legal strategy for such defense, Developer shall provide a written
response within five days of receipt of such notice of its intended action in response to such
request. If the Developer does not respond as required or the City attorney and the Developer's
counsel cannot agree on a course of action which is satisfactory to the Indemnified Parties within
five days of such written response by Developer, then the City shall be entitled to assume control
of the defense of the Third Party Claim. Notwithstanding the exercise by City of its right to take
contro! of the defense of the Third Party Claim, Developer shall continue to be responsible for
the timely payment when due of all fees and costs associated therewith In the event the City
assumes control of the defense, the City shall not consent to entry of judgment or enter into any
settlement agreement without the consent of the Developer, which does not include a complete
and unconditional release of Developer or which imposes injunctive or other equitable relief
against Developer. If Developer fails to assume and diligently pursue the defense of a Third
Party Claim, the Indemnified Parties may defend against such Third Party Claim in such manner
as they may deem appropriate, including without limitation, settlement thereof on such terms as
the Indemnified Parties may deem appropriate, and to pursue such remedies as may be available
to the Indemnified Parties against Developer.

3. Covenants by Developer. Developer hereby covenants and agrees with City that
effective upon the adoption of a resolution of application by the City Council regarding the
formation of the CSD, Developer shall take the following actions to mitigate the risk of any
claims against the City and to secure its obligations under this Agreement:

(a) Developer shall secure extended warranties which are assignable to and
enforceable by the CSD that the materials and equipment used in the construction of the Water
System are of good quality and new, unless otherwise permitted or required under the
Agreement, and that the Water System will be free from construction defects in the quality or
workmanship of the work performed. The Developer shall also provide copies of all the permits
required for the construction and operation of the Water System. This Agreement shall not waive
any rights of Developer to challenge any requirements of any permitting agencies. Developer
hereby represents that the scope of these warranties includes any express warranty that
Developer has received from any desalination plant equipment manufacturers, suppliers or
distributors in connection with the construction of the subject desalination facility, but shall not
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include any remedy for damages or defects caused by abuse, modifications not approved by
Developer, improper operation or maintenance, or normal wear and tear and usage. Except as set
forth below, said warranties shall be valid for a period of twenty four (24) months (“Warranty
Period”) following the date of substantial completion of the desalination plant. Other than
described above, no other warrants, express or implied, are hereby required or given by
Developer.As to any warranties described in this Paragraph 3 for the construction of inflow and
outfall pipeline facilities or the vertical shaft that connects the pipelines to the desalination
equipment and storage tanks, in the event that the Developer cannot obtain warranty protection
for the full Warranty Period, then from the expiration of the actual warranty for such items until
the end of the Warranty Period, Developer shall fund a contingency reserve in the amount of
twenty percent (20%) of the replacement value of the items which no longer have warranty
coverage. The warranty reserve shall cover warranty claims as if the warranty was still in effect
and such claims shall be paid out of the warranty reserve prior to the CSD making any claim
against Developer under Paragraph 2(a)(iv). The warranty reserve shall be placed in an interest
bearing account requiring the signature of Developer and the CSD to make warranty related
disbursements, Any excess funds in the warranty reserve following the expiration of the
Warranty Period (except for pending warranty claims), shall be released to the Developer. Any
disputes concerning warranty coverage shall be resolved by arbitration before a single arbitrator
in the County of Monterey in accordance with the rules of the American Arbitration Association.

(b)  Developer shall comply with the insurance requirements that are attached
hereto as Addendum “B”. Notwithstanding the foregoing, this agreement does not require
duplicate coverage and to the extent that Developer and/or its contractors obtain or have
insurance that is equivalent or better than the requirements on Addendum “B” (including without
limitation OCIP or CCIP “wrap” coverage), and any such equivalent coverage shall fulfill
Developer’s obligations under Addendum “B”. In the event that there is an actual conflict
between the insurance requirements set forth on Addendum “B” and the insurance requirements
of Developer’s lender for the Project, that cannot reasonably be resolved without a material
increase in the cost of insurance coverage for the Project, then the City shall make a good faith
effort to cooperate with Developer to resolve such conflict.

4, ‘CSD Formation and Reimbursable Costs.

(a)  The City shall be responsible for the process of forming the CSD,
including without limitation, the submission and prosecution of the application to the local
agency formation commission and any pre-operational activities of the CSD. Notwithstanding
the foregoing, the Developer may take an active role in initiating, scheduling, and preparing
documentation for the formation of the CSD to the extent that such role has been approved in
writing by the City in advance. Developer and City shall coordinate their actions and each shall
cooperate with the other to ensure that the formation process occurs expeditiously, efficiently
and in full compliance with all laws, rules and regulations governing such formation. Developer
shall be responsible to reimburse City for its actual costs, including the time of City personnel,
spent in connection with the formation of the CSD. Time spent by City personnel shall be
reimbursed at an hourly rate derived by taking the weekly salary (which shall include an weekly
pro-rata allocation of employee benefits) of such personnel divided by the number of hours in a
work week. City shall submit monthly invoices to Developer with respect to such time, which
invoice shall be paid within thirty (30) days of the date thereof. Under no circumstances shall
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invoices be held by City longer than sixty days, which shall constitute a material breach of this
Agreement and shall relieve Developer of any reimbursement duties herein.

(b) It is further anticipated that City resources and personnel shall be
necessary for initial start-up activities for the CSD prior to the commencement of water service.
With respect to such activities, Developer shall cooperate with City personnel and/or personnel
selected by the City to operate the Water System for the CSD. At the request of the Developer,
the City may, but shall not be required to, agree in writing to allow Developer to undertake
certain initial start-up activities which do not require direct City involvement. Although the
Parties do not anticipate significant start-up costs during the period following formation of the
CSD to the commencement of water service, to the extent that there are such costs (including
without limitation, insurance premiums and the set up of billing and other operational
procedures), City staff shall submit a budget of anticipated start-up costs to Developer and
Developer shall fund such costs up front within thirty (30) days notification from the City. In the
event that such costs are expected to exceed the budget, City staff shall provide a revised budget
setting forth the excess items in reasonable detail and Developer shall fund such additional costs
up front within fifteen (15) days notification from the City. The City shall provide a monthly
accounting, with reasonable detail, to Developer of all actual costs applied to the funds on
deposit with the City. Staff time shall be calculated in the manner set forth in sub-section (a)
above. When all start-up activities have been completed, any excess funds shall be returned to
Developer. Start up costs paid by Developer pursuant to this Paragraph 4(b) will be reimbursed
to Developer to the extent that such costs are recoverable by the CSD from its ratepayers and the
CSD collects such costs. In the event that the Developer abandons or otherwise terminates the
Ocean View Plaza project after the formation of the CSD, but prior to the commencement of
construction, then Developer shall further reimburse the City for all costs and attorneys fees
reasonably necessary to terminate proceedings for the formation of the CSD or dissolution of the
CSD.

5. Improvement Security.

(a)  Developer shall obtain a surety bond in the amount of one hundred percent
(100%) of the cost of completing that portion of the project that is at least sufficient to provide
for completion of the Water System (the “Water System Phase™), in such form as may be
required by and for the benefit of the lender for the Project. The proceeds of said surety bond
shall not be payable for any purpose other than completion of the Water System Phase and shall
provide for the City to receive notice of any claim against the bond or the termination or
modification of the bond. Developer shall provide City with a copy of the surety bond prior to
the commencement of construction of the Project and/or the Water System.

(b)  In the event that a bond is not required by the lender for construction of
the Water System Phase or the lender requires that the proceeds by available for any purpose
other than completion of the Water System, Developer shall provide a surety bond or other
alternate security as is reasonably acceptable to the City to ensure completion of at least the
Water System Phase, which surety bond or alternate security shall be released by the City as
such time as construction of the Water System Phase has been completed by Developer. Such
bond or alternate security shall be in place prior to the commencement of construction of the
Project and/or the Water System.
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6. Authorization. Developer shall provide City with documentation satisfactory to
City showing that all action necessary pursuant to Developer’s organization documents to
authorize the execution and performance of this Agreement by Developer has been duly taken.

7. Termination. This Agreement shall automatically terminate ten years from the
date of acceptance of the dedication of the Water System to the CSD.

8. Survival, The obligations of Developer for claims relating to occurrences arising
prior to termination pursuant to Paragraph 7 of this Agreement shall survive the termination of
this Agreement for the applicable statute of limitations.

9. Incorporation of Exhibits. All exhibits, attachments and addenda attached to this
Agreement are hereby incorporated within this Agreement and made a part hereof.

[signature page follows]
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12/28/2005 10:48 FAX

831 373 1634

HONTEREY CITY ATTORNEY Zo10/018

IN WITNESS WHEREQF, Developer and City have executed this Agreement.

RVBUSVIWP\ERE610.10

18

Retalvad

12-28-06

10:45

CANNERY ROW MARKETPLACE LLC,
a California limited liability company

By: g. f A %&
Philip'R. Taylor

Authorized Representative
CITY OF MONTEREY
By:
Name:
Title:
APPROVED AS TO FORM:
By: M _%
Thomas Gibson of
Best Best & Krieger LLP
¢CC Exhibit _| ]
{page iof 2o pages
From-031 879 1634 To-BBK Paga 010




IN WITNESS WHEREOQF, Developer and City have executed this Agreement.

CANNERY ROW MARKETPLACE L1C,
a California limited liability company

By: g\@ Aﬂ \ﬁéf“m—
PhilipR. Taylor (J
Authorized Representative

CITY OF MONTEREY
APPROVED BY:
RIBK MA MENT
By: f J P)/]/-A‘_Q/L(_/L!’\\
Name: ) T
Title:
APPROVED AS TO FORM:
By:
Thomas Gibsaon of
Best Best & Krieger LLP

&CC Exhibit |
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ADDENDUM &« A”

CAL-AM WAIVER

Seé-ittncired
SEE ExHiz T /6
fFOR T s DocumenT
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EXHIBIT “A”

Map of Project Area Boundaries

(See attached page)

G 0 SO0 Exhibit 17
rage ! of 78 pages




ALY Ih P AE 00 fa

L

(page _\ Cof 2° pages)

Exhibit

@ R e e e
| ] al Ml e u
\ L“ﬂullll'l” S5 ) Sy T
- - 'ln-&:..l.....r:.-..”.w onin W
CRAPHIC scaLe R 77 T
9 - .1 o A [} Ty x Tirkoet an il
o rH[H”“w[ ) v ) T R ) ”
&
MONTEREY BAY b reeT ) O e |
[1] ity BN ety 19 ~
° oy - ddddAll]
R . [ ) ey Ti -
o o Sfe et k)
h DUy [ & i au m [
A 2 Bran H..- .I-Wvl ) -F...a. g 9
ot} e e
Baeryy [ [1] Safwery Al w M‘ W
ey a B BT |
iy - i ] S
L) .o [} Brarsey i w M W
Ao - M w 3 e
i = i [~ .
ifo2 10 5 R o - . T [ m
) mis [} Ay [T] m w
) st i (] i ==
[~da e LX) [:] By rr J -
[1] e oty ] ) Srapmry e f m
~
1 pous) /.::..:rr I.NJ m R
of alcanmg 15 4“
® ol
R i S B s oSN

L Lo

K w04
o iE Bs

) 3 3 /_,. it
@ oot w w ¥

GEOPEYIC CONTROL POT

@ __Rgﬂgﬂ.zsﬁeng VO D L4 83 1D NE0)9.00408 03,138,130 50)
BUAS 1STOr LT A DSMECE 7 0790 (RO BSIrED) SRou nt ras

@ VK cetoon: e, ros siscun BE) 430 3 DO {WLIIBMANE £ 0120003
LN SIPIXI0°C A kel OF 450101 {oho SE.B_-EE;.

=
o ) -

ey

OCEAN VIEW
COMMUNITY SERVICES DISTRICT

@\Z/m. o

10 aarisery \

Blawnt, Vit PRAEETV oM P uc) L

i
i

A —— )]

DAL hespin
R ] VICINITY  AAP 1
Rt Srres, SSMIETE 40 s ant o M iroren S P ; L ] i




24

704020

Legal Description for
Ocean View Community Service District

In the City of Monterey, County of Monterey, State of California, and described as
follows

A portion of lot 1 and all of lots 2,3,4,5,6,7,8,9,10,11 of Waterfront lots; lots
5,2,9,11,13,15 of Block 2; McClellan Avenue (Abandoned); and lots 1,3,5,7 and a
portion of lots 6,8 and 10 of Block 20, and that portion of Cannery Row (formerly Ocean
View Avenue between the Waterfront lots and blocks 1 and 20 as shown on the map
entitled, “Little's Survey of New Monterey”, filed in Volume 1 of Maps, Cities and
Towns at page 12, of the Monterey County Records:

The boundary of said area is described as follows:

BEGII\IN'D\IG AT THE NORTH EAST CORNER OF LOT 7 WITHIN BLOCK 20
WHICH 1S INDENTIFIED AS A ¥% IRON PIPE SET WITH A PLASTIC PLUG, RCE

15310,
1) SOUTH 55°15°00" W'EéT, 145 29 FEET;

2)  SOUTH 3°21'05" WEST, 56.84 FEET;
3)  NORTH §°22°05" WEST, 56 84 FEET;

4)  ALONG A CURVE WITH A CENTRAL ANGLE OF 23°56'08", A
RADIUS OF 503 0 FEET, AND ALENGTH OF 210 13 FEET,

5)  NORTH 34°44'4]" WEST, 30.00 FEET;
6) SOUTH 55°15'00” WEST, 1.25 FEET;
7) NORTH 34°44'41" WEST, 329 91 FEET,
8) NORTH 55°15°00" EAST, 95 02 FEET,

9)  NORTH 83°59'41" EAST, 68.43 FEET (CROSSING CANNERY ROW
[FORMERLY OCEAN VIEW AVENUEJ);

10) NORTH 55°15°00" EAST, 253 34 FEET,
11) NORTH 83°49°35" EAST, 19.97 FEET,

12) SOUTH 36°50°56" EAST, 13.97 FEET;

CREEGAN + D'ANGELD Page 1 0f4 July 19, 2005 |
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L)

13)
14))
15)
16)
17)
18)
19)
20)
21.)
22)
23)
24)
25)
26)
27)
28)
29)
30)
31)
32)
33)
34)
35)

SOUTH 60°34°27" WEST, 12.96 FEET;
SOUTH 83°47'16" WEST 10.64 FEET;
NORTH 39°56'06" WEST, 9 48 FEET;
SOUTH 65°56'44" WEST, 10.56 FEET;
SOUTH 20°45°06" WEST, 16.59 FEET;
SOUTH 00°53'06™ EAST, 13 38 FEET;
SOUTH 45°35'41" WEST, 7 97 FEET,
SOUTH 82°36'54™ WEST, 12 08 FEET,
SOUTH 30°14'06" WEST, 11.93 FEET;
SOUTH 61°D2' 12" EAST, 6 01 FEET,
SOUTH 01°56'58" WEST, 3 81 FEET;
SOUTH 25°21'25” WEST, 8 68 FEET;
SOUTH 30°02'40” EAST, 66 60 FEET;
SOUTH 70°20'14” EAST, 10 90 FEET;
NORTH 01°48°23" WEST, 9 59 FEET;
NORTH 50°55'43” EAST, 7 40 FEET,
SOUTH 89°25'12™ EAST, 10.60 FEET,
NORTH 55°33'25” EAST, 10 88 FEET,
SOUTH 43°38"14" EAST, 9 67 FEET, |
SOUTH 42°35°48™ WEST, 25 97 FEET,
SOUTH 41°49'35" EAST, 7 45 FEET;
NORTH 50°21'45” EAST, 29.22 FEET,
NORTH 84°02°44" EAST, § 04 FEET,

Page 2 of 4
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LA

36.)

37) .

38)
39)
40)
41)
42)
43)
44)
45)
46)
47)
48)

49)

50)

51)
52)
53)
54)
55)
56)
57.)
58.)

SOUTH 36°15°03" EAST, 6.35 FEET;

SOUTH 41°57°17" WEST, 42 70 FEET;
SOUTH 42°26'18” EAST, 36 42 FEET;
SOUTH 45°43'11" EAST, 12 43 FEET;
SOUTH 27°59'13" EAST, 25 80 FEET,
SOUTH 05°46°13" WEST, 10:23 FEET;
SOUTH 31°54'28™ EAST, 8.74 FEET;

SOUTH B3°43'00" EAST, 11 48 FEET;
SOUTH 11°05°05" WEST, 17 82 FEET;

SOUTH 34°06°02" WEST, 15 98 FEET:

SOUTH 09°39°31" EAST, 4 77 FEET,
NORTH 78°20°10" EAST, 12.05 FEET;
SOUTH 84°16’36" EAST, 15.70 FEET,
SOUTH 48°46'45" EAST, 5.11 FEET;
SOUTH 28°01'ST" WEST, 11 77 FEET,
SOUTH 61°22'23" WEST, 6.31 FEET;
NORTH 73°42'58" WEST, 7.64 FEET,
SOUTH 36°57°16” WEST, 14.79 FEET,
SOUTH 06°10°31" EAST, 13.58 FEET,
SOUTH 31°46'04" EAST, 32 84 FEET,
NORTH 69°45'06" EAST, 7 74 FEET,
SOUTH 36°49°00™ EAST, 6 56 FEET,
SOUTH 54°08°50" WEST, 8 16 FEET,

Page 3 of 4
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AN,

59)
60)
61)
62)
63.)
64.)
65)
66)
67)
68)
69)

70)

SOUTH 49°30'37" EAST, 10.47 FEET;

NORTH 60°49°07" EAST, 2.53 EEET,

SOUTH 51°45°28" EAST, 11 81 FEET;

SOUTH 75°27°20" EAST, 20 14 FEET,;

SOUTH 86°11'55™ EAST, 24.94 FEET,

SOUTH 45°44'18" EAST, 16.27 FEET;

SOUTH 31°41'16" EAST, 20 89 FEET, ,
SOUTH 38°34°5)" EAST, 32 78 FEET,

SOUTH 83°08’08™ EAST, 28 75 FEET;-

SOUTH 59°04'44™ EAST, 38 50 FEET,

SOUTH 55°15'00" WEST, 221.39 FEET,

SOUTH 55°15'00” WEST, 60 00 FEET (CROSSING CANNERY ROW
[OCEAN VIEW AVENUE]), TO THE TRUE POINT OF BEGINNING

CONTAINING 4 27 ACRES MORE OR LESS

Assessor Parcel Numbers:

001-02)-D10 001-022-023
011 -024
012 -025
-013 026
014 -027
015 -028
016 -029
017 -030
D18 -03)
019 032
.020 033
034
035
036 _ - = 7
-037 CC Exhibit ___._.‘ B
(page ' ® of 29 pages)
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ADDENDUM “B”
INSURANCE REQUIREMENTS

1. Without limiting Developer’s duty to indemnify, Developer shall maintain or
cause to be maintained, as required by the terms of this agreement, and at Developer’s and/or
contractors’ sole expense, a policy or policies of insurance (including primary or combinations of
primary and excess insurance, and/or OCIP/CCIP/wrap coverages that include the requisite
insurance) with the following minimum limits of liability:

(A) Commercial general liability insurance, including but not limited to bodily
injury, property damage, personal and products completed operations hazard coverage. If
Developer’s coverage includes claims for advertising injury, then the City shall further have the
benefit of that coverage. Such coverage shall have a combined single limit of not less than
$2,000,000 per occurrence, $2,000,000 for products completed operations aggregate, and a
$5,000,000 general aggregate. Such insurance shall be maintained until dedication of the Water
System and, in the case of completed operations coverage, until three years following dedication
of the Water System

(B) Commercial automobile liability insurance including owned, leased,
non-owned, and hired automobiles, with a combined single limit of not less than $1,000,000 per
occurrence and $2,000,000 in the aggregate. Such insurance shall be maintained until dedication
of the Water System.

(C) If Developer employs others in the performance of this Agreement,
Developer shall maintain/cause to be maintained workers’ compensation insurance in accordance
with California Labor Code section 3700 and with a minimum of $1,000,000 per occurrence for
employer’s liability, for the duration of time that such workers are employed.

(D)  Professional liability insurance with limits of not less than $1,000,000 per
claim and $2,000,000 in the aggregate for the civil engineering work to be performed.
Developer will either maintain/cause to be maintained that coverage in full force or obtain
extended reporting (tail) coverage (with the same liability limits) for at least three years
following the dedication of the Water System. The retroactive date, if any, must be prior to the
commencement of the work.

(E)  Builder’s risk insurance and/or other property insurance insuring 100% of
the replacement cost of the improvements (subject to a maximum $5,000 deductible) under
construction. Such insurance shall be maintained until dedication of the Water System.

2. All insurance required by this Agreement shall be either:

(A)  placed with carriers authorized by law to transact insurance business in the
State of California and with a current A.M. Best rating of no less than A-:VI, OR

(B) placed with carriers with a current A.M. Best rating of no less than A:VII

!’ll\;’,B,(L)JSS\GWP\&GGIO.IO 10 «CC Exhibit \J_,
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excepting the State Compensation Insurance Fund when not specifically rated.
3. The requisite commercial general liability policy shall:

(A) Provide an endorsement naming the City of Monterey and the CSD as
additional insureds, under an ISO CG 20 10 07 04 and ISO 20 37 07 04 or their equivalent.

(B)  Provide that such insurance is primary and non-contributing insurance to
any insurance or self-insurance maintained by the City or the CSD.

(C)  Contain a “Separation of Insureds” provision substantially equivalent to
that used in the ISO form CG 00 01 10 01.

(D)  Provide for a waiver of any subrogation rights against City or the CSD, via
an ISO CG 24 01 10 93 or its equivalent.

4. The workers’ compensation policy shall be endorsed with a waiver of subrogation
in favor of the City of Monterey and the CSD for all work performed and/or activities conducted
under this Agreement.

5. For the general liability, automobile liability, and errors and omissions insurance,
Developer shall cause the City to be a certificate holder under such policies. Developer shall
cause a certificate(s) of insurance under a standard ACORD certificate of insurance or its
equivalent, providing City with direct notice rights from the insurer and copies of required
endorsements showing City and CSD as additional insured and waiver of subrogation to be
issued to City. Neither the failure of the City to demand, nor the failure of the Developer to cause
such certificates to be furnished shall waive the obligation to procure and maintain liability
insurance as required by this Agreement.

6. Developer shall not commence work under this agreement until all insurance
requirements are met. Developer may, at its option, require that a third party or parties (such as a
general contractor) obtain and maintain the above insurance as long as it meets the requirements
of this Addendum. City may demand at any time that it be furnished with a copy of any of the
above insurance policies.

7. The insurance requirements hereunder, and whether any claim is covered under
any insurance, shall not alter Developer’s obligations under the indemnification provisions of
this Agreement.

8. In the event Developer fails to comply with the insurance requirements stated
herein, City may, at its option: (i) acquire and maintain in effect the required policies of
insurance, subject to reimbursement of all costs and expenses by Developer; or (ii) pursue any
rights and remedies it may have against Developer at law or in equity for the breach of this
Apgreement. However, before any action by the City, City must provide Developer with 15 days
written notice of the claimed deficiency and an opportunity to cure.

?l\/rﬁgssmwp\sssmo‘lo 1 &CC Exhibit \ 7 B
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ADDENDUM “C?”
TERMS OF DEDICATION OF WATER SYSTEM TO THE CSD
a. The Water System (as defined in paragraph 1 of the Agreement) shall be
permitted for construction and operation by any and all permitting and regulatory
agencies necessary for the operation of a desalination plant and distribution of
water for the uses contemplated by the Ocean View Plaza Project, including but
not limited to the following permitting and regulatory agencies, as applicable:

1. State Water Resources Quality Control Board / Regional Water Quality
Control Board (Central Coast)

2. Monterey County Environmental Health Department
3. National Oceanographic and Atmospheric Administration
4, Monterey Bay National Marine Sanctuary
5. U.S. Army Corps of Engineers
6. California Coastal Commission
7. City of Monterey
8. Monterey Peninsula Water Management District
9. U.S. Coast Guard
10.  U.S. Fish and Wildlife Service
11.  National Marine Fisheries Service
12.  California Department of Fish and Game
13.  California Department of Health Services
14, California State Lands Commission
b. Concurrent with the dedication of the Water System, Cannery Row Marketblace

LLC shall transfer any and all applicable permits and approvals necessary for the
operation of the Water System for the uses contemplated by the Ocean View

rousGUPRGSIO 0 13 “CC Exhibit |1
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Plaza Project as approved by the City of Monterey, without cost to the
Community Services District.

c. Cannery Row Marketplace LLC shall dedicate the Water System to the
Community Services District, without cost to the Community Services District.

d. Concurrent with the dedication of the Water System, Cannery Row Marketplace
LLC shall transfer all warranties described in Section 3(b) of the Indemnity
Agreement for the benefit of the Community Services District that the Water
System has been completed in accordance with the standards and specifications
set forth in the certification described in Section 1 of the Indemmnity Agreement
and that the Water System shall be fully operational upon delivery to the
Community Services District.

e. The dedication of the Water System shall be made pursuant to a written
dedication instrument in recordable form which is reasonably satisfactory to the -
CSD and conforms to the terms of the Agreement and Addendum C.

RVBUS\GWPGB6610 10 &GCC EXhibit 7

Y o .
1111108 14 ‘page 2° of 2°_ pages




STATE OF CALIFORNIA — THE RESOURCES AGENCY . ARNOLD SCHWARZENEGGER, Govarnor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

(831) 427-4863

May 3, 2007

Anthony Lombardo

c/o Lombardo & Gilles

P. 0. Box 2119

Salinas, CA 93902-2119

Subject: Oceanview Plaza Response Letter (CDP Application No. 3-06-065)

Dear Mr. Lombardo,

This letter is in response to your letter of April 13, 2007 and our meeting of May 2, 2007
regarding the status of the Oceanview Plaza application (3-06- 065) Regarding the specific
issues raised in your letter and discussed at our meeting:

1. Applicant: Your letter dated February 22, 2007 stated that “the terms under which the CSD
was formed require it to comply with any conditions.” In our letter of March 26, 2007, we
requested that the applicant cite the specific document that contains this statement. You have
stated that you will provide a signed copy of the indemnification agreement document between
the City and the applicant that provides the cited language. Although we are not considering
this a filing requirement, we would appreciate receiving this document.

2. Application Fee: We have received payment of the fee for the current application (3-06-
065), which resolves this filing requirement. In response to the request for a refund of the fee
that was paid for the original application for the Oceanview Plaza project (3-03-010), please
note that the Commission’s permit application (page 6, #6) states “If a permit application is
withdrawn, a refund will be due only if no significant staff review time has been expended (e.g.,
the staff report has not yet been prepared). Denial of a permit application by the Commission is
not grounds for a refund.” Because considerable Commission staff time and State funds were
expended on the previous two submittals, including application review time, the drafting of
numerous letters of correspondence, meetings between the applicant and Commission staff,
preparation of a staff report, and a Commission hearing, Commission staff has determined that
the applicant is not entitled to a refund of the original fee.

3. Public Access: Recent Commission approvals along Cannery Row (the Cannery Row
Hotel, Bubba Gumps' deck expansion, Monterey Plaza Hotel) have required a lateral access
component along the entire seaward side of the buildings (not below the buildings) with vertical
connections to this lateral access, consistent with the requirements of the Cannery Row Land
Use Plan. The proposed project does not include an uninterrupted lateral access component
along the seaward side of the buildings. Our previous letter identified this inconsistency not as
a filing requirement but as an issue that warrants further consideration by the applicant.
However, the previously requested information regarding if, and how frequently, any of the
proposed public access areas may be restricted for private events continues to be critical to our
analysis of the proposed project's consistency with Coastal Act access policies and therefore
remains a relevant application information requirement. With regard to your question about
timing restrictions on public access at other locations along Cannery Row, | have enclosed a
document that details the Commission’s requirements regarding public access availability at the

Cannery Row Hotel, which is currently under construction.
CCC Exhibit _|?
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Anthony Lombardo
Response Letter
May 3, 2007

Page 2

4. Hazards: The EIR notes that portions of the project could be subject to flooding and impact
damage by storm waves or a combination of storm waves and tsunami. The proposed
mitigation in the EIR states “The project shall incorporate engineering design and construction
materials and methods to withstand wave impacts from a 100-year storm event.” The project
submittal should include a description of these engineering design and construction materials
and methods, i.e. describe how the mitigations required by the technical reports for the project
have been incorporated into the project. This information should also include the proposed
mitigations stated in Edward B. Thornton's “Wave Impacts on Ocean View Plaza, Monterey,
California.” To ensure adequate protection from hazards, these plans should account for the
projected rise in sea level over the next 100 years.

5. Desalination Plant. In our letter of December 22, 2006, we stated that the intake and outfall
lines proposed as part of the development would be considered fill and would therefore be
subject to requirements of Coastal Act Section 30233(a), but that the project as currently
proposed does not appear to conform to any of the three requirements of this Coastal Act
Section. We recommended that the proposed project design be changed to either do away with
fill in coastal waters or that the entire length of the pipelines, including their intake and discharge
points, be installed fully beneath the seafloor. Again, we reiterate that the avoidance of fill in
coastal waters is necessary to address the requirements of Coastal Act Section 30233(a).
Thus, it is essential that the project application be accompanied by an analysis of the feasibility
of a subsurface intake and discharge and, if feasible, include detailed plans for such facilities.

In addition, even if above-surface intakes and discharges were approvable, Coastal Act Section
30233(a) requires that a project incorporate all feasible mitigation measures to minimize intake
and discharge-related impacts. Thus, to the degree that the project continues to propose such
facilities, an entrainment study and an associated mitigation plan that includes biological
information about the types and numbers of organisms that would be subject to entrainment, will
be required. The submittal of any such plan should be accompanied by an incidental take
permit and/or a Habitat Conservation Plan required by NOAA Fisheries to address any impacts
to listed species.

Sincerely,

Crae
usan Craig j
Coastal Planner
Central Coast District Office

Enclosure
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3. LCP Policies - DEVEL-D?M EN-,:

a. Views to Monterey Bay and the Cannery Row shoreline are to be preserved
and enhanced for pedestrian and vehicle passengers by requiring new
development to be in keeping with the sightlines shown in Figure 18.

b. The fine urban texture of New Monterey is to be continued to the
gshoreline, with a variation in building height, bulk, and massing as
illustrated in Figure 19.

DO

Continue the fine .
urben textum of Montrey
down'to the ocuan .

Yaumn

DO NOT

Allow Monteray s
urban taxture to be

J_

\_ EETTY Ve
( o
e Tiiine
LL_ height limitaa J
r | |
DO NOT j
| Mlowihecoms
4 . -

. Sourca: 1973 Cannery Row Pan
Figure 19. Development Guidelines: Bulk and Building Height.
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c.

along Cannery Row,

The architectural character of the old cannery structures is to be respected

with a variation in building heights and roof forms, and.

buildings fronting on pedestrian ways as shown in Figure 20.
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|

Figure 20 Development Guidelines: Building Height

and Character Along Cannery Row

d. To maintain the architectural character and resulting pedestrian scale
defined in finding g., architectural review guidelines are to be implemente

which encourage the following building design elements.=*

1.

Multiple shed and gable roof forms for "cannery" type building as shown
in Figure 21 (As defined in finding g., the "cannery" type of building
form igs a highly complex collage composed of skylights, tall smoke
stacks, and a multitude of "odd" structures which work to create an

exciting sculpture).

Parapet designs terminated by a heavy cap for the roof forms for
warehouse type building as shown in Figure 22 (As defined in finding g.,
the "warehouse" type of building form is a large simple structure which

is decorated by a finely scaled fenestration pattern).

These building design elements with accompanying sketches have

been taken from the Urban Design Plan prepared by the
architectural firm of Brown and Takigawa for the 1973 Cannery Row

* NOTE:

Plamn.

¢CC Exhibit _(1
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4 . ™)
BrNEoUuRAGE THE OSE oF
LY Ofd P EARTS

L Figure 22 N

Finely dimensioned wall material to include corrugated sheet metal,
horizontal wood siding, board formed concrete, irregularly troweled plaster,
board and batt and common brick in running bond (Figure 23}.

Wall material limited in number on one building (Continuity of material
tends to unify a building where a conglomeration of materials becomes
disturbingly confusing and breaks continuity of interest).

BaloorPAES THE USRS BRCOUEALE. THE Usy BMcouRs G E a2 or
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N Tl vsel ot AT o )
P TR -'“:pn WEEici TN TROMNNTaG O HORILAWTLL woa D

UMEVYENMLY TROWELED,

GCC Exhibit 1T
ipage _d_of Il pages

107



5. Rectangular multi-lighted windows. Encourage use in groups and encourage
wall plane penetrations for openings (Figure 24).

* ENcouatB THR UIE BEMNeouRAGE THE USE OF EMCOURAGE THE Uss of

OF MIATIRIGUTED winpows WIPOWsS i aZouPs it bt M::fuamum;

Figure 24

6. 30 x 6'8” wood frame or wood panel doors (Figure 25).

7. Exterior stairways.

8. 8ign formsg to include plaques with painted letters, either free standing or
wall mounted, and block letters painted directly on walls in colors of low
contrast with the wall.
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9. Bridges on streets parallel to the ocean. Limited in width and spaced so as
not to create a tunnel effect (Figure 26).

Ediilli

! “ Ihl |

l& ‘
gy

1"".

huu H+lih

e. To maintain the unique streetscape and resulting pedestrian scale defined in
findings 1. and m., architectural review guidelines are to be implemented
which encourage the following landscape design elements:*

1.

Simple planting in keeping with the waterfront setting. Succulents and
shrubs in character with the Noxthern California Coast. Cypress as the
dominant tree form. Landscaping done in clumps and not continuously
along the streets (Cannery Row is somewhat barren and this is one of the
features contributing to its uniqueness).

Concrete street paving patterns for Cannery Row.

Discarded cannery equipment and fish oil tanks forming abstract
sculpture. Discarded cannery equipment could take form of benches and
trash receptacles as long as such use does not become "theatrical', old
iron baskets as planters (Figure 27).

*NOTE: These landscape design elements with accompanying sketches have been

taken from the Urban Design Plan prepared by the architectural firm of
Brown and Takigawa for the 1973 Cannery Row Plan.

&CC Exhibit _|q_

fpage S_of _\l_pages

109



4.

5.

0ld industrial type of street light fixtures.

Power poles and wires.

f. Building height and scale on the bay side of Cannery Row is to be controlled
by a combination of the following:

1.

on the bay side from but not including the Western Sardine Co. building
to and including the Hovden Cannery building at David Avenue as shown in
Figure 28 (Area A.).

a)

b)

d)

A maximum floor area ratio of 2.0 (i.e., on a 50,000 square foot
parcel, building square footage is to be a maximum of 100,000 square
feet). Building square footage devoted to parking is not to be
counted against the building square footage allowed by the floor area
ratio of 2.0,

A maximum basic height limit of 35 feet as measured from Cannery Row
Street. Use permits shall be required to exceed the 35 foot height

limit up to a maximum of 45 feet if any of the following conditions

are met:

1) That additional height above 35 feet is designed so as to assure
that the historic character of Cannery Row structures (as defined
by development policies c¢. and d.) is respected.

2) The location and configuration of the additional permitted
building height is designed to assure that the architectural
character and resulting pedestrian oriented scale and perspective
of the Cannery Row buildings (as defined by development finding
g. and development policy d.) is respected.

The gross square footage of any story above 35 feet in height as
measured from Cannery Row Street is to be limited to 40% of the
structure's building outline.

Within 20 feet of an adjacent historic structure as defined by
development policy ©., new development shall not rise more than 1
story or 15 feet above the height of the adjacent structure.

In as much as the Ocean View Hotel project has been granted a permit
prior to the certification of this LUP, the Ocean View Hotel project
is to be excluded from the above height limitations so long as it is
built pursuant to the conditions in its coastal permit.

GCC Exhibit {1
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On the bay side from and including the Western Sardine Co. building to the
Coast Guard breakwater as shown in Figure 28 (Area B.).

a) A maximum floor area ratio of 2.0 (i.e., on a 50,000 square foot parcel,
building square footage is to be a maximum of 100, 000 square feet).
Building square footage devoted to parking is not to be counted against
the building square footage allowed by the floor area ratio of 2.0.

b} A maximum basic height limit of 35 feet as measured from Cannery Row
Street. Use permits shall be required to exceed the 35 foot height limit
up to a maximum of 45 feet (50 feet for hotel uses) if any of the
following conditions are met:

1) That additional height above 3% feet is designed so as to assure that
the historic character of Cannery Row structures (As defined by
development policies c¢. and d.) is respected.

2) The location and configuration of the additional permitted building
height is designed to assure that the architectural character and
resulting pedestrian oriented scale and perspective of the Cannery
Row buildings (As defined by development finding g. and development
policy d.) is respected.

c) The gross square footage of any story above 35 feet in height (above 40
feet for hotel uses) as measured from Cannery Row Street is to be
limited to 40% of the structure's building outline.

d) Within 20 feet of an adjacent historic structure as defined by
development policy 0., new development shall not rise more than 1 story
or 15 feet above the height of the adjacent historic structure.

Building height and scale on the land side of Cannery Row is to be
controlled by a combination of the following:

1. On the land side north of Drake Avenue towards Pacific Grove as shown in
Figure 28 (Area C.).

a) A maximum floor area ratio of 3.0 (i.e., on a 25,000 square foot
parcel, building square footage is to be a maximum of 75,000 square
feet). Building sgquare footage devoted to parking is not to be
counted against the building square footage allowed by the floor area
ratio of 3.0.
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A maximum basic height limit of 35 feet as measured from Cannery Row
Street. Use permits shall be required to exceed the 35 foot height limit
up to a maximum of 45 feet if any of the following conditions are met:

1) That additional height above 35 feet is designed so as to assure that
the historic character of Cannery Row structures (As defined by
development policies ¢. and d.) is respected.

2) The location and configuration of the additional permitted building
height is designed to assure that the architectural character and
resulting pedestrian oriented scale and perspective of the Cannery
Row buildings (As defined by development findings g. and development
policy d.) is respected.

The gross square footage of any story above 35 feet in height as
measured from Cannery RowStreet is to be limited to 40% of the
structure's building outline.

Within 20 feet of an adjacent historic structure as defined by
development policy o., new development shall not rise more than 1 story
or 15 feet above the height of the adjacent historic structure.

On the land side south of Drake Avenue towards the Coast Guard breakwater as
shown in Figure 28 (Area D.).

a)

A maximum floor area ratio of 3.0 (i.e., on a 25,000 square foot parcel,
building square footage is to be a maximum 75,000 square feet). Building
square footage devoted to parking is not to be counted against the
building square footage allowed by the floor area ratio of 3.0.

A maximum basic height limit of 35 feet as measured from Cannery Row
Street. Use permits shall be required to exceed the 35 foot height limit
up to a maximum of 45 feet (60 feet for hotel uses) if any of the
following conditions are met:

1) That additional height above 35 feet is designed so as to assure that
the historic character of Cannery Row structures (As defined by
development policies c¢. and d.) is respected. '

2) The location and configuration of the additional permitted building
height is designed to assure that the architectural character and
resulting pedestrian oriented scale and perspective of the Cannery
Row buildings (As defined by development findings g. and development
policy d.) is respected.
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b) A maximum basic height limit of 35 feet as measured from Cannery Row
Street. Use permits shall be required to exceed the 35 foot height
limit up to a maximum of 45 feet (60 feet for hotel uses) if any of
the following conditions are met:

1) That additional height above 35 feet is designed so as to assure
that the historic character of Cannery Row structures (As defined
by development policies c¢. and d.) is respected,

2) The location and configuration of the additional permitted
building height is designed to assure that the architectural
character and resulting pedestrian oriented scale and perspective
of the Cannery Row buildings (As defined by development findings
g. and development policy d.) is respected.

c) The gross square footage of any story 35 feet in height (above 50
feet for hotel uses) as measured from Cannery Row Street is to be
limited to 40% of the structure's building outline.

d) Within 20 feet of an adjacent historic structure as defined by
development policy o., new development shall not rise more than 1
story or 15 feet above the height of the adjacent historic structure,

Shoreline development along Cannery Row 1s not to extend seaward so far as
to require new seawalls or alteration of the natural shoreline with the
exception of parcels where structures or slabs presently exist over the
water as shown in Figure 28. Existing structures and slabs beyond the mean
high tide line are not to be extended horizontally as part of any new
development and are not to encroach further on the natural shoreline beneath
the structures. Under no circumstances is any existing structure or slab to
be extended wvertically so as to be any lower than 13 vertical feet above the
mean high tide line. Coastal dependent uses dependent on coastal marine
resources may be exempted from the 13-foot vertical clearance requirement
(The 13~foot above mean high tide vertical height requirement is the current
approximation of the area subject to flooding or damage from tsunami and
storm waves and this 13-foot requirement may be modified based on new
information to be developed).

Building height and scale along Foam Street and Wave Street is to be
controlled by a combination of existing City 2Zoning Ordinance provisions (a
maximum height limit of 35 feet), and architectural review guidelines
addressing the siting of structures, materials, roof forms, and relationship
to adjacent buildings and properties.*

*See asterisk at bottom of page 117.
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j. Building height and scale along Lighthouse Avenue is to be kept compatible
with the existing built-out pattern by a combination of existing City Zoning
Ordinance provisions (a maximum height limit of 35 feet), and architectural
review guidelines addressing siting of structures, materials, roof forms,
and relationship to adjacent buildings and properties.*

k. Reasonable mitigations are to be required as a condition of development
where it would adversely impact archaeological or paleontological resources
as identified by the State Historic Preservation Officer.

1. New development is to be approved only where avaijlable supplies of water,
parking, and circulation capacities are shown to exist (See policies in
Parking, Circulation, and Water sections).

m. Fach development shall be required to demonstrate compliance with the Land
Use Plan policies applicable to the particular project under consideration.

n. For structures and landscape improvements, along both sides, facing the
proposed recreational trail, architectural review guidelines should be
implemented which emphasize and encourage landscape and design elements
similar to those found and encouraged along Cannery Row Street so as to
maintain the unique public use opportunities and resulting pedestrian scale
referred co in the above findings.

©. Historic sites and buildings shall be designated by the City as part of the
implementation phase. Identified historic sites and buildings shall be
preserved at existing locations to protect and preserve community character.

p. All new development is to meet the conditions of a historic documentation
program to be developed as part of the implementation phase. More
specifically, the historic documentation program will require that the
history of the site be exhibited as part of any new development (i.e.,
plaques, pictures, artifacts, etc.).

g. All Development Policies in this Section are to be adhered to in line with
the requirements of the Uniform Building Code.

*NOTE: Policies i. and j. address the intensity of development for an area
outside the Coastal Zone. This outside area is addressed because of
policies in the Parking section which propose that any surplus spaces in
this area outside the Coastal Zone be used to serve development in the
Cannery Row Coastal Zone area. To identify available surplus spaces,
the intensity of proposed development needs to be khnown.
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Gavernor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

(831) 427-4863

March 26, 2007

Jacqueline Zischke

c/o Lombardo & Gilles
P.O.Box 2119

Salinas, CA 93902-2119

Subject: Oceanview Plaza Submittal Status Letter (CDP Application No. 3-06-065)

Dear Ms. Zischke,

This letter is in response to your letter of February 22, 2007 regarding our request for additional
information regarding the Ocean View Plaza application submittal, as discussed at our January
16, 2007 meeting.

1. Applicant: In our December 22, 2006 letter, we had requested that a duly authorized
representative of the CSD provide a written statement establishing its participation as co-
applicant. In your letter of February 22, 2007, you stated that “the terms under which the CSD
was formed require it to comply with any conditions.” Please provide the specific reference that
demonstrates that the CSD must comply with any relevant conditions placed on the project as
part of any future California Coastal Commission approval.

2, Application Fee: The fee schedule includes a $200 fee if more than 75 cubic yards of
grading is proposed for a residential project, which is the case here. Please submit a total fee of
$18, 320". Regarding the requested refund for the fee paid for the previous submittals, we are
still analyzing the amount of staff time that went into the two previous submittals to determine
the amount of refund, if any, that the applicant is due. When we have completed this analysis, a
refund check for the appropriate amount, if any, will be issued. In the meantime, however, the
fee for this application must be submitted before the permit application can be filed.

3. Public Access: Your letter of February 22, 2007 makes reference to our June 26, 2001
letter regarding the draft EIR. However, our letter of June 26, 2001 also stated:

In response to the Cannery Row Marketplace DEIR, Commission staff had requested a
description of the way in which lateral access improvements would connect with the
lateral accessway established on the Chart House property south of the project site and
whether lateral access improvements had been designed to allow for a future connection
with the property north of the project site. The DEIR does not describe either lateral
access connection. This should be addressed in the EIR.

Furthermore, Cannery Row LUP Public Access Policy 3.d.2 states:

Pedestrian movement parallel and adjacent to the water shall be required with
unobstructed views of the water in the form of an open or enclosed walkway a minimum
of 8 feet wide across the seaward sides of structures, as a condition of all new
development, consistent with the Coastal Act’s requirements for shoreline access.

The Commission has required lateral access on the seaward side of new developments on
Cannery Row, e.g., the Monterey Plaza Hotel and the Cannery Row Hotel that is currently under

' ($120 x 51 residential units) + ($12,000 for commercial space) + ($200 grading fee) = $18,320.
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Jacqueline Zischke

Ocean View Plaza Application Status
March 26, 2007

Page 2

construction. We appreciate the submission of the drawing identified as C103 that shows the
proposed public access, but which does not include a lateral public access component across
the seaward side of the buildings. Thus, it appears that the proposed project does not provide
lateral coastal access. Please clarify if this is not the case.

Regarding the hours of the day that public access will be available, your letter states that “Public
access shall be provided in accordance with the provisions of the LUP.” Cannery Row LUP
Public Access policy 3.d.1. states that, for backs of structures along the shoreline, access is to
be “open to the public during daytime business hours...” Please be more specific about the
proposed hours of public access throughout the project site.

At our meeting of January 16, 2007, we requested that the application submittals identify if, and
how frequently, any of the proposed public access areas may be restricted for private events.
Please provide this information.

4. Hazards: Please submit the development plans that detail how the potential impacts of
storm waves and tsunamis, as described in Edward B. Thornton's “Wave Impacts on Ocean
View Plaza, Monterey California,” will be mitigated. These plans should account for the
projected rise in sea level over the next 100 years.

5. Desalination Plant. In our letter of December 22, 2006, we stated that the intake and outfall
lines proposed as part of the development would be considered fill and would therefore be
subject to requirements of Coastal Act Section 30233(a), but that the project as currently
proposed does not appear to conform to any of the three requirements of this Coastal Act
Section. We recommended that the proposed project design be changed to either do away with
fill in coastal waters or that the entire length of the pipelines, including their intake and-discharge
points, be installed fully beneath the seafloor. At our meeting of January 16, 2007, we reiterated
that the project needs to evaluate the feasibility of onshore or nearshore subsurface intakes and
discharges at various locations and depths. Your letter of February 22, 2007 does not address
this issue. Again, we reiterate that the avoidance of fill in coastal waters is necessary to
address the requirements of Coastal Act Section 30233(a). Thus, it is essential that the project
application be accompanied by an analysis of the feasibilty of a subsurface intake and
discharge and, if feasible, include detailed plans for such facilities.

In addition, even if above-surface intakes and discharges were approvable, Coastal Act Section
30233(a) requires that a project incorporate all feasible mitigation measures to minimize intake
and discharge-related impacts. Thus, to the degree that the project continues to propose such
facilities, an entrainment study and an associated mitigation plan that includes biological
information about the types and numbers of organisms that would be subject to entrainment, will
be required. The submittal of any such plan should be accompanied by an incidental take
permit and/or a Habitat Conservation Plan required by NOAA Fisheries to address any impacts
to listed species.
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Jacqueline Zischke

Ocean View Plaza Application Status
March 26, 2007

Page 3

Please contact me at 427-4863 if you have any questions about the required information
discussed above.

Sincerely,

Hesan Co@

Susan Craig
Coastal Planner
Central Coast District Office
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; -7- : ; Page 2/2
Sent By: MCHA; 831 .626.8836; Jan-7-08 7:34PM; g

Cannery Row Business Association

Founded 1980
WO i
| JAN 0 8 2004
January 7, 2008 0 AL IFORNIA

SEAPAA Eella ooy

California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Dear Commissioners:

On behalf of the merchants in the Cannery Row Busincss Improvement District, I'm pleased to submit a
letter of support for the Cannery Row LLC Qccan View Plaza project.

“Cannery Row” is an arca stecped in history and ambiance. The street itself offers visitors and residents a
glimpse into the history of Californis™s early canneries, and the location on Monterey Bay affords beautiful
vistas, The exception 1o this is the proposed site for the Ocean View Plaza, which is currently a blighted,
wnattructive, unsafe, wasted picce of waterfront property. Tn jts current condition it provides no public
access to the water, yet attracts vagrants and vandals, It has been vandalized several times. The proposed
Ocean View Plaza will allow the public to enjoy views of Monterey Bay as well us leam about the history
of Cannery Row. The project will coruplete Cannery Row in a way not seen since the hey-day of the
Canneries.

The Cannery Row Business Improvement District strongly encourages the Coastal Commission to support
the City of Monterey's approval of the Ocean View Plaza project.

Sincerely,

Immediate Past President
Cannery Row Business Improvement District

<¢CC Exhibit _2/ _
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“The Vaice of Your Hospitality Community” JAN O 7 2008

January 7, 2008 CALIFORNIA "
COASTAL %%M gA

Pat Kruer, Chair, and Members CENTRAL

California Coastal Commission
45 Fremont Strect, Suitc 2000
San Francisco, Ca 94105 - 2219

Transmitted by fax to: (415) 904-5400 and (831) 427-4877
RE: Support for Ocean View Plaza Project, Cannery Row, Monterey
Dear Commissioner Kruer and Members:

The Monterey County Hospitality Association strongly urges support for the
QOcean View Plaza project on Cannery Row in Monterey.

MCHA is the trade association for our region's travel and tourism industry. The
project before you is a critically important component of Monterey’s Cannery
Row, a major tourist draw and attraction. The local travel and tourism industry
struggles to remain competitive with other destinations; approval of this project
eliminates a major detraction from Cannery Row and will enhance our ability to
compete. In addition, approval of Ocean View Plaza will accomplish a high
planning priority of the City of Monterey, a priority for over two decades. Below
we cite several reasons why this project should be approved.

The site of this project has been an unsafe, unsavory eye-sore for years and a
blight on a very popular tourist destination.

The Ocean View Plaza project accomplishes several important goals; it is an
essential brownfield remediation opportunity; it is an unparalleled mixed-use
urban infill opportunity; it will provide safe and scenically unequaled ocean
access (direct coastal access has been unavailable in the project area for over two
decades); and it will add jobs and ocean-related tourism opportunities and jobs.
In addition, Ocean View Plaza will offer the public a Cannery Row history
museum, an important addition to our region’s cultural resources.

Please approve the Ocean View Plaza. It is an essential project.

ely,
)t?; astis, re51dent
¢CC Exhibit 2!

cc: Supervisor David Potter (page_'2_of \_ pages
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California Coastal Commission B2 T 2007
45 Fremont Street, Suite 2000 CALIFORNIA
San Francisco, CA 94105 COASTAL COMMISSION

CENTRAL COAST AREA

RE: Ocean View Plaza Developer: Cannery Row Marketplace, LLC
Dear Chair and Commissioners:

The City of Monterey approved the Ocean View Plaza project on June 1, 2004 and
the City requests that the Coastal Commission support this decision.

The Ocean View Plaza site is located in the middle of Cannery Row. The site is
divided by Cannery Row Street and includes both an oceanside and inland site.
The property contains foundations from old canneries, historic San Xavier Fish
Reduction Plant, and parking.

The site is unattractive, inaccessible, contains an at-risk historic structure and
detracts from the pedestrian’s experience of Cannery Row.

View of Fence and Foundations,
November 2007

N

Unattractive Site/Graffiti Cleanup: Vandals have targeted the Ocean View
Plaza site consistently over the past years. The property owner frequently
repaints the foundations that are tagged with graffiti. From an aesthetic
standpoint, a redeveloped site helps ensure that the property is utilized in a
productive manner that can meet the City’s property maintenance goals.

Public Access: The project site’s ocean front property is currently fenced and
inaccessible. One of the exciting prospects of this project is the creation of public
access to the rocky shoreline.

CIIY HINLL o MONTEIREY o CALFORNIN « GUO40 o 331 6463760 ¢ FAX 831.646.3703
MWOD SHE ¢ BRD/AVWWIINONICrey.Org
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City of Monterey
Ref: Marina Project

The City’s certified Coastal Land Use Plan requires that the project provide a
minimum 10’ access from Cannery Row Street to the rocky promontory on the
project site and access along the rocky shoreline. Two pedestrian plazas are also
required on the ocean front property.

The project far exceeds these minimum requirements. On the inland parcel, a
community park will be constructed adjacent to the regional Monterey Bay
Recreation Trail, creating a 150’ wide access to Cannery Row Street. On the
oceanfront parcel, a history plaza will surround the historic San Xavier Fish
Reduction Plant and access will be provided along the rocky shoreline. The lateral
access will connect with the adjacent Charthouse restaurant.

Mixed Use Development/Affordable Housing: The City of Monterey General
Plan encourages mixed use development to reduce automobile trips; improve the
quality of the pedestrian experience; create walkable neighborhoods; provide more
ownership opportunities; and increase the City’s affordable housing supply.

The project is a mixed-use project consistent with the City’s General Plan
objectives. The project includes 51 housing units. Thirteen units will be dedicated
to the City’s affordable housing inventory. The dedication represents 25% of the
site’s housing units, exceeding the 20% General Plan requirement.

San Xavier Fish Reduction Plant and History Center: The City of Monterey
History Master Plan (adopted 1999) identified a need for a Cannery Row museum
and pinpointed the San Xavier Fish Reduction Plant as an ideal location.

The San Xavier Fish Reduction Plant is a dilapidated structure and needs
significant rehabilitation. The project’s conditions of approval state, “Prior to
building occupancy of the project, the exterior of the San Xavier Reduction Plant
shall be rehabilitated to the Secretary of Interior Standards for Rehabilitation.”

The History Center's goals outlined in a recent grant application included:

« Create a cultural and historic interpretive center for the historic Ocean View
Avenue (known today as Cannery Row).

+ Document, explore and celebrate Monterey’s cultural history associated with
the fishing and canning industry and contributions made by immigrant men and
women from the early 1850s to the present.

o Explore issues, controversies and impacts around overfishing, fisheries
management and conservation practices.

* Interpret the impact of international events on the local immigrant community
including the Chinese Exclusion Act of 1882, World War | and World War
internment camps.

¢ Highlight nationai events (e.g. Great Depression) and their relatlonshlp to

Cannery Row. ‘ cece Exhlblt 2\
 Ipage_2_of L& pages
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City of Monterey
Ref: Marina Project

e Showcase the real history of Cannery Row with historic photos, narratives and
artifacts as juxtaposed to the Row's literary and scientific heritage.

As envisioned by the History Master Plan, the project’s goal is to have the History
Center serve as the focal point for heritage tourism on Cannery Row.

Traffic Improvements: The project results in substantive improvements to the
City's road network. The developer has agreed to pay $2,000,000 for roadway
improvements along Lighthouse Corridor. -Lighthouse:Avenue is a primary arterial
between Downtown Monterey, Cannery Row, and Pacific Grove.

In closing, the City of Monterey started reviewing proposais for this site in the late
1990s and ultimately approved a project in 2004. The City requests that the
Coastal Commission support the City’s 2004 decision.

Sincerely,

Chuck Della Sala
Mayor

c: City Council

California Coastal Commission, Ms. Susan Craig, 725 Front Street, Suite
300, Santa Cruz, CA 95060

Phil Taylor, 535 Cowper Street, 2" Floor, Palo Alto, CA 94301

Cannery Row Business Association, Eileen Angelos, 65 Prescott Avenue,
Monterey, CA 93940

Cannery Row Business Association, John Narigi, c/o Monterey Plaza Hotel,
400 Cannery Row, Monterey, CA 93940

New Monterey Neighborhood Association, Bruce Crist, P.O. Box 2642,
Monterey, CA 93940

GCC Exhibit £ !
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RECEIVED

DEC 19 2007 Oceaan View Pinza, LLC
CALIFORNIA Save Our Waterfront Committee

COASTAL COM S%lON . .
CENTRAL GOAST AREA Deny Cosstal Commission Permit for OVP

December 18. 2007
To: Califomia Coastal Commission Members ang Staff
Central Coast Area Office, 725 Front Strest, Sulte 300

Santa Cruz, CA 85080 M y.. 2_,“/

From: Barbara Bass Evans, Save Qur Waterfront Committee hsh@eavansmontarey com 831-372-8323
RE: Ocesn View Plaza Application for a Coastal Commission Pertmit
Dear Coastal Commission Members:

The Save Our Waterfront Committee respectfully requests that the Coastal Commission deny the Ocean View
Piaza develppers application for a Coastal permit, The OVP application has not urdergone adequate
independent CEQA analysis and fails 1o conform to sections of the 1876 Coastal Act, the Contese-Knox-
Henrtzberg Act of 2000, AB 135 (Kehoe 2008), and the Porter-Cologne Water Quality Control Act. The
applicants have not met Coastal Commission application requirements by resalving water supply prablems and
obtaining all local approvals. '

The Coaatal Commission required that the proposad project desalination plant be under jurisdiction
of a public entity. The Ocean View Plaza developers, Cannery Row Marketplace, LLC., were granted a
Community Services District permit trom LAFCO on 12/27/05,

Forming a CSD for the purpose of building a desalination plant to supply water for OVP was NOT the
project that was considered by the public or the agencies in the 2001 EIR.

The LAFCO approval of the CSD permit is under legal challenge. The LAFCO approval of the QVP CSD
permit is not complete until the court rules on the case. Briefing will be completed by mid February and
the matter will be argued at the Sixth District Court of Appeal during 2008.

LAFCO rushexd through the approval of 8 CSD on 12/27/05 before Kehoe 135 took sfiect on 14/18.

OVP filad the LAFCO application on 12/2/05, requesting comments by 121505 for a 1227058 LAFCQ
C8D hearing that must be a record. By rushing the CSD application process, LAFCO failed to provide for
adequate public review and failed to undertake tha legal requirements of CSD formation such as Financial
Feasibility Study. Municipal Services Review and Sphere of Influence Report,

"The new Cammunity Services District law (Kehoe 135) may or may not allow formation of a CSD in an
uninhabited area...The election of board of directors would be subject to a city wide election of all
ragidents.” Kate McKerna, Exscutive Officer of LAFCO. See Aptellant's Qpaning Brief, page 24-25.

The formation of a CSD for a single developer is the first its kind and will set a statewide precedant for
single site desalination plant projects. The California coast could be dotied with desal plants for small
community service districts.

“The proposed OQVP CSD District sets a precedent for similar proposals that may cumulatively induce
growth and preclude a well planned allocation of limited water rasources consistent with the land use
- priorities and resource protection requirements of the Coastal Act, including Section 30254.7 Ses 122707
Coastal Commission lelter ta LAFCQ

The proposed CSD is a single purpose district for the financial benefit of the property owners.  is not
related to an imminent public health and safety problem. "It is the further intent of the Legislature that an

i atl { ity for fi al ." X .
incorporation shoukl not oceur primarily for financial reasons, * See Gahsu{ww.eouo 2 (
46815 [56845] (a) Py —
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The Desal plant design OVP is now proposing is different from the one analyzed in 2001 EIR.

The original desal design proposed and analyzed in the 2001 EIR used an open-water intake and did not
appear to conform to Coastal Act Sections 30230 and 30231 and Porter-Cologne Water Quality Control
Act. See CA Water Code 8131425 (b)

The current OVF desal plant design uses a subsurface intake and has not undergone independent review
as required by CEQA. OVP has not completed a full feasibility study that includes a description end
scientific analysis of all available subsurface technologies, anti-clogging technologies, how impingement
and entrainment would be eliminated and how the new desal design will comply with the recently approved
regulations for the Central Coast Marine Protected Areas and Ricketts SMCA which specifically prohibits
tha take of any living marine resource, Sse Pelition Aoquasting State Waler Board Review of Regional Water
Board Order No. R3-2007-0040

New environmental information regarding 2004 groundwater oulfall poliutante was not addressed in
the 2001 EIR and may necessitate additional review. See Appeflant's Opening Brier, page 26.

The City of Monterey was contacted on 12/2904 by the Regional Water Quality Control Board stating that
they intended to issue a Cease and Desist Order regarding Monterey's storm drain discharges Into In the
Sanctuary's Areas of Special Biological Significance.

The Cannery Row stormweter outfall site at Steinbeck Plaza, “stands out from the rest (of the sites from
Pacific Grove to San Mateo) with high pollutant concentrations.” See First Flush, a Monterey Bay Sanctuary
Cltizen Walershed Mon#oring Nelwork Report, October 2004, submitted as attachment 1,23 in 5/9/05 Coalftion on
Responsible Desalination lattar to Caastal Commission.

The CC slaff previously requested OVP to not resubmit the application until the water supply situation
of the project has been resolved.” See May 18, 2005 CC letter to OVF spplicants. The Save Our Waterfront
Committee is unaware that the water supply issues have been satisfactorily addressed.

The Coastal Commigsion staff noted in their 12/27/06 letter to LAFCO that applicants failed to provide:
* an adequate analysis of aternative regional and sub-regional solutions to the area's water shortage,

* a description of haw water will be provided to the affected propenty if the desalination plant fails, ceases to
Gperate, or the storage tanks run dry.
= whether a single site desal plant may interfere with current efforts to develop a regional solution to address

exigling water shortages and related environmental problems by reducing incentives for participation in
such efforts.

* information whether the new desal water will be subject t0 water regulation 35-10. "Reliance upon
additional withdrawals from the Carmel River as a back-up water source may sscalate the environmental

prchiems associated with current levels of withdrawal, in conflict with Coastal Act Sections 30240 and
30250.

The OVP CSD project may not have adequate financial and staff resources to ensure that operation of
the desalination plent will protect coastsl resources and public safety.

Does the high cost of water (300-350% normal rate) make the desal operation financially feasible?

"A Municipal Services Review was avoided in the interest of authorizing formation of the CSD prior to
eftective date of Kehoe SB 136 and destription of the legislation’s effect should be provided to the public.”
See Coastal Commission 12/27/05 lelter 1o LAFGO.

QVP failed to conduct a financial feasibility analysis, or substantiate that the CSD has revenue neutrality.
Sag Appellamt's Opening Brief, page 20.
"Operational problems may cause adverse impacts to coastal water quality, marine resources, and aquatic

habitats, inconsistent with Coastal Act Sections 30230, 30231, 30232, and
Commission 12/27/05 lelter to LAFCO, m ﬁﬁiﬁi& A"’
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Who will be responsible for abating and mitigating environmental problems if tha CSD is financially
incapable of meeting theae needs? See12/27405 Caastsl Commission lefter o LAFCO.

The CC ataff previously stated that they would not accept an application submittal for the project until
all local approvals wetre obtained. Seo 124/04 Goastal Commission letter to OVP applicants.

The City of Monterey and LAFCQ approval of a C8D for OVP is being legally challenged at the Sixth
Appellant Court Dislrict level on the basis of an incomplete CEQA review.

The California Regional Water Quality Control Board OVP pemit #R-3-2007-0040 is being appealed to the
State Waler Board for failure to meet Porter-Cologne requirements by the Save Our Waterfront
Comminee, Desal Response Group and Surfrider Foundation.

A number of other agencies, State Water Board, Monterey Peninsula Water Management District.
Monterey County Environmenta! Health Depariment, California State Lands Commission, Monterey Bay
National Marine Sanctuary, U.S. Army Corps of Engineers, National Oceanographic and Atmosphaetic
Administration, U. S, Coast Guard, 1J. S. Fish and Wildlife Service, CA Dept of Fish and Game, National
Marins Fisheries Service, and the CA Dept. of Health Services, may require permits or authonizations for
the proposed desalination facility.

In closing, we believe that the foregoing supports the denial, at this time, of a Coastal Cormmission permit for
the OVP Desalination plant.

SCC Exhibit |
page 1 Zoflt_ pages
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Chair GENT&J}&L COART AR

California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, Ca 94105

RE: Support for Ocean View Plaza Project, Cannery Row

Dear Commissioner Kruer:

On behalf of the Monterey Peninsula Chamber of Commerce, | am writing to re-state our
support for the Ocean View Plaza project proposed for Cannery Row.

In 2004, the developers of Ocean View Plaza presented their proposed project to the
Chamber’s Government Affairs Committee, asking for support of the project. After
reviewing the information and meeting with the developer’s architect, the Chamber agreed to
send a letter of support to the Monterey City Council. At that time, our support was based on
the belief that the project not only provided a significant amount of new jobs for peninsula
residents and additional revenue for the City of Monterey, but it also brought back the
-architecture and the personality that is Cannery Row. In addition, this project is both an
important mixed-use urban infill and a brownfield redevelopment that removes old toxic
boiler fuel contamination and other remnants from the fish operations years ago, remediating
an unattractive and dangerous sight on historic Cannery Row.

Now, 12 years after its beginnings, the project is now before the Coastal Commission for
approval. And again we give our support and ask that you approve the project as well. The
revised Ocean View Plaza project still promises to provide much needed jobs and revenue to
the cities while creating an attractive setting in what is now a tired and visually disappointing
area of Cannery Row. The addition of more open space, enhanced coastal access, the
creation of a history center and the completion of this end of the Row will bring years of
enjoyment to residents and visitors alike.

Sincerely,
Cynthia Buhl Astrid Coleman
2007 Chair President & CEO

Government Affairs Committee Monterey Peninsula Chamber of Commerce

cc: Susan Craig, Coastal Planner, California Coastal Commission
Mayor Chuck Della Sala, City of Monterey
Allen Robinson, President/CEQ The Sienna Company
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