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sg.ft. guest house above garage on Parcel 1, and a 5,000 sq.ft. single-family
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Diego, San Diego County. APN: 300-160-59
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2005, and including April, 2007 Addendum; Mitigated Negative Declaration

STAFF NOTES:

Summary of Staff’s Preliminary Recommendation: The Commission found, on February
7, 2008, that substantial issue exists regarding the grounds upon which this appeal was
filed. As approved by the City of San Diego, this development would have significant
impacts on both coastal sage scrub (CSS) and southern maritime chaparral (SMC), that
would be inconsistent with the applicable land use plans (LUPs) and the certified
Implementation Plan (IP) regarding protection of environmentally sensitive lands

The main issue here is to determine what is reasonable use on an existing legal lot.
Generally, a single house on a single legal lot provides reasonable use of a site. There is
nothing in the City’s LCP, or the Coastal Act for that matter, that would require the City
to approve a subdivision that results in ESHA impacts. The subject site is a vacant legal
lot, and a modestly-sized single home is all that is required to be approved to achieve
reasonable use of the site. Such a home can be sited on the subject property without
impacts to ESHA, either from the home or from required fuel management.

In this particular case, staff recommends approval of the coastal development permit,
including the proposed subdivision, with special conditions requiring a significant
redesign by re-siting of the proposed homes, and associated fuel management, outside of
sensitive areas. This recommendation is possible only because the non-constrained (by
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ESHA) portion of the site is large enough to accommodate two reasonably-sized homes
without impacts. Therefore, some of the recommended special conditions address the
necessary revisions to existing plans, such as the Tentative Parcel Map (TMP), site plan,
landscaping plan, etc, along with exterior color treatments to minimize visual impacts.
Two of the conditions require recorded restrictions to incorporate all permit conditions
and to protect ESHA on the site, and another advises that no additional development can
occur on the property without further review, in the form of an amendment to this coastal
development permit or separate new coastal development permit, from the Coastal
Commission or appropriate local government. The final condition upholds all conditions
of the City approvals based on non-Coastal Act requirements.

I.  PRELIMINARY STAFF RECOMMENDATION:

The staff recommends the Commission adopt the following resolution:
MOTION: I move that the Commission approve Coastal
Development Permit No. A-6-NOC-07-130 pursuant to
the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Passage of this motion will result in approval of the
permit as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the certified local coastal program and the public
access and recreation policies of Chapter 3 of the Coastal Act. Approval of the permit
complies with the California Environmental Quality Act because either 1) feasible
mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the development on the environment, or 2) there are no
further feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.

Il. Standard Conditions.

See attached page.

I1l. Special Conditions.

The permit is subject to the following conditions:
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1. Revised Final TPM/Building Plans. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive
Director for review and written approval, final, full-size plans, approved by the City of
San Diego, that include the following:

e A revised tentative parcel map eliminating resource impacts and identifying open
space to be preserved in perpetuity pursuant to Special Condition #7.

e A rrevised site plan, including all required fuel management areas, overlain on a
vegetation map.

e Revised floor plans and elevations of the proposed homes.

Revised plans shall eliminate all encroachments into the upland native plant communities
of coastal sage scrub and southern maritime chaparral. Encroachments into non-native
grasslands are allowed.

The permittee shall undertake the development in accordance with the approved final
plans. Any proposed changes to the approved plans shall be reported to the Executive
Director. No changes to the plans shall occur without a Coastal Commission approved
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

2. Revised Final Landscaping Plan. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit for the review and
written approval of the Executive Director, a revised final landscaping plan developed in
consultation with the California Department of Fish and Game and approved by the City
of San Diego. Said plan shall be in substantial conformance with the plans approved by
the City of San Diego (City’s Exhibit “A”), but shall be revised to include the following:

a. A plan showing the type, size, and location of all landscape species to be retained,
removed and planted on site and shall include, at a minimum, 4 trees (minimum 24-
inch box or 5-foot trunk height minimum) or 4 similarly sized non-invasive plant
species to be located adjacent to the northern/northeastern side of the proposed
residence(s) in a manner that will maximize screening of the structure and/or upon
maturity will exceed the roofline of the residence so as to break up the fagade of the
structure from views from San Dieguito Lagoon and Interstate 5.

b. All landscaping shall be drought-tolerant and native or non-invasive plant
species, except that use of drought-tolerant, non-invasive ornamental species is
allowed as a small garden component. No plant species listed as problematic and/or
invasive by the California Native Plant Society, the California Invasive Plant
Council, or as may be identified from time to time by the State of California shall be
employed or allowed to naturalize or persist on the site. No plant species listed as
‘noxious weed’ by the State of California or the U.S. Federal Government shall be
utilized.
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c. The applicant shall provide a written commitment that all required plantings shall
be maintained in good growing condition, and whenever necessary, shall be replaced
with new plant materials to ensure continued compliance with applicable landscape
screening requirements.

d. Rodenticides containing any anticoagulant compounds (including, but not limited
to, Warfarin, Brodifacoum, Bromadiolone or Diphacinone) shall not be used.

e. Five years from the date of issuance of the coastal development permit, the
applicant shall submit for review and written approval of the Executive Director, a
landscape monitoring report, prepared by a licensed Landscape Architect or
qualified Resource Specialist, which certifies the on-site landscaping is in
conformance with the landscape plan approved pursuant to this Special Condition.
The monitoring report shall include photographic documentation of plant species and
plant coverage.

If the landscape monitoring report indicates the landscaping is not in conformance
with or has failed to meet the performance standards specified in the landscaping
plan approved pursuant to this permit, the applicant, or successors in interest, shall
submit a revised or supplemental landscape plan for the review and written approval
of the Executive Director. The revised landscaping plan must be prepared by a
licensed Landscape Architect or Resource Specialist and shall specify measures to
remediate those portions of the original plan that have failed or are not in
conformance with the original approved plan.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Commission-approved amendment to the
permit unless the Executive Director determines that no such amendment is legally
required.

3. Exterior Treatment. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit for the review and written
approval of the Executive Director, a color board or other indication of the exterior
materials and color scheme to be utilized in the construction of the proposed residential
addition. This document shall comply with the following requirement:

a. The color of the proposed residence(s) and roof permitted herein, along with any
proposed fences or walls, shall be restricted to colors compatible with the
surrounding environment (earth tones) including shades of green, brown, and gray,
with no white or light shades and no bright tones except as minor accents.

b. All proposed external windows on the east and north sides of the residence(s)
visible from Interstate 5 or the San Dieguito Lagoon shall be comprised of non-glare
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glass. No clear glass windscreens, clear glass railings around decks, or clear glass in
perimeter or fire walls shall be installed on the site.

The permittee shall undertake the development in accordance with the approved color
board. Any proposed changes to the approved color board shall be reported to the
Executive Director. No changes to the color board shall occur without a Coastal
Commission approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

4. Grading/Erosion Control. PRIOR TO THE ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicants shall submit to the Executive Director for
review and written approval, final grading and erosion control plans that have been
approved by the City of San Diego. The plans approved shall contain written notes or
graphic depictions demonstrating that all permanent and temporary erosion control
measures will be developed and installed prior to or concurrent with any on-site grading
activities and include, at a minimum, the following measures:

a. Placement of a silt fence around the project anywhere there is the potential for
runoff. Check dams, sand bags, straw bales and gravel bags shall be installed as
required in the City’s grading ordinance. Hydroseeding, energy dissipation and a
stabilized construction entrance shall be implemented as required. All disturbed
areas shall be revegetated after grading.

b. The site shall be secured daily after grading with geotextiles, mats and fiber
rolls; only as much grading as can be secured daily shall be permitted. Concrete,
solid waste, sanitary waste and hazardous waste management BMP’s shall be used.
In addition, all on-site temporary and permanent runoff and erosion control devices
shall be installed and in place prior to commencement of construction to minimize
soil loss from the construction site.

c. If grading is to occur during the rainy season (October 1* to April 1%) of any
year, the applicant shall submit to the Executive Director for review and written
approval, a program for monitoring the condition of erosion control devices and the
effectiveness of the erosion control program. The monitoring program shall
include, at a minimum, monthly reports beginning November 1% of any year
continuing to April 1%, which shall be submitted to the Executive Director for
review and written approval at the end of each month. The reports shall be
completed by a licensed engineer and shall describe the status of grading operations
and the condition of erosion control devices. Maintenance of temporary erosion
control measures is the responsibility of the applicant, including replacement of any
devices altered or dislodged by storms. Desilting basin maintenance, including
removal of accumulated silt, shall occur prior to the onset of the rainy season and
on an as-needed basis throughout the season.

d. Landscaping shall be installed on all cut and fill slopes prior to October 1st with
temporary or permanent (in the case of finished slopes) erosion control methods.
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Said planting shall be accomplished under the supervision of a licensed landscape
architect, shall provide adequate coverage within 90 days, and shall utilize
vegetation of species compatible with surrounding native vegetation, subject to
Executive Director approval.

The permittee shall undertake development in accordance with the approved grading and
erosion control plans. Any proposed changes to the approved grading and erosion control
plans or grading schedule shall be reported to the Executive Director. No changes to the
plans shall occur without a Coastal Commission approved amendment to this coastal
development permit unless the Executive Director determines that no amendment is
legally required.

5. Final Drainage Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and written approval, a final drainage and runoff control plan in substantial
conformance with plans approved by the City of San Diego (City’s Exhibit “A”),
documenting, graphically and through notes on the plan, that runoff from the roof(s),
driveway(s) and other impervious surfaces will be directed into the street storm drain
system.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
to this coastal development permit unless the Executive Director determines that no
amendment is legally required.

6. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and approval documentation demonstrating that the applicant has executed and
recorded against the parcel(s) governed by this permit a deed restriction, in a form and
content acceptable to the Executive Director: (1) indicating that, pursuant to this permit,
the California Coastal Commission has authorized development on the subject property,
subject to terms and conditions that restrict the use and enjoyment of that property; and
(2) imposing the Special Conditions of this permit as covenants, conditions and
restrictions on the use and enjoyment of the Property. The deed restriction shall include a
legal description of the entire parcel or parcels governed by this permit. The deed
restriction shall also indicate that, in the event of an extinguishment or termination of the
deed restriction for any reason, the terms and conditions of this permit shall continue to
restrict the use and enjoyment of the subject property so long as either this permit or the
development it authorizes, or any part, modification, or amendment thereof, remains in
existence on or with respect to the subject property.

7. Open Space and Conservation Easement
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A. No development, as defined in section 30106 of the Coastal Act shall occur in
the on-site coastal sage scrub or southern maritime chaparral vegetation, as shown
in Exhibit #8 except for:

1. maintenance of the existing utility easement that crosses the site in a general
southeast to northwest direction;

2. maintenance of that portion of the existing desilting basin located in the
northeast portion of the site, and extending into the adjacent MHPA lands;

AND
3. installation of minor drainage pipes.

B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the applicant shall execute and record a document in a form and
content acceptable to the Executive Director, irrevocably offering to dedicate to a
public agency or private association approved by the Executive Director an open
space and conservation easement for the purpose of habitat conservation. Such
easement shall be located over all coastal sage scrub and southern maritime
chaparral vegetation, as shown in Exhibit #8 The recorded document shall
include legal descriptions of both the applicant’s entire parcel and the easement
area. The recorded document shall also reflect that development in the easement
area is restricted as set forth in this permit condition.

C. The offer shall be recorded free of prior liens and encumbrances which the
Executive Director determines may affect the interest being conveyed. The offer
shall run with the land in favor of the People of the State of California, binding all
successors and assignees, and shall be irrevocable for a period of 21 years, such
period running from the date of recording.

8. Future Development Restriction

A. This permit is only for the development described in coastal development
permit No. A-6-NOC-07-130. Except as provided in Public Resources Code
section 30610 and applicable regulations, any future development as defined in
PRC section 30106, including, but not limited to, a change in the density or
intensity of use land, shall require an amendment to Permit No. A-6-NOC-07-130
from the California Coastal Commission or shall require an additional coastal
development permit from the California Coastal Commission or from the
applicable certified local government.

9. Other Special Conditions from City of San Diego. Except as provided by this
coastal development permit, this permit has no effect on conditions imposed by the City
of San Diego pursuant to an authority other than the Coastal Act.
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IV. Findings and Declarations.

The Commission finds and declares as follows:

1. Detailed Project Description/History. The proposed development involves the
subdivision of a vacant 1.84 acre site into two .92 acre lots. Also proposed is the
construction of a 5,430 sg. ft. single-family residence with attached 1,120 sq. ft. garage
and 570 sq. ft. guest house above part of the garage on proposed Parcel 1, and a 5,000 sq.
ft. single-family residence with attached 960 sq. ft. garage on proposed Parcel 2. Except
for the guesthouse above the garage, both houses are one story in height. The house on
proposed Parcel 1 will attain a maximum height of 29.2 feet at the guesthouse, with most
of the other rooflines at 21 feet. The highest point of the house on proposed Parcel 2 is
29.6 feet at the chimney, with varying lower rooflines for the remainder of the house.
The project site is located along the southern slopes of the San Dieguito River Valley, on
the south side of Racetrack View Drive (2835) in the City of San Diego (Torrey Pines
Community).

The subject site has been addressed by the Commission on at least four separate
occasions, including February 7, 2008, when Substantial I1ssue was found regarding the
City’s permit for the subject development. Going back to the first action on the site, in
August, 1978, the Commission approved a four-lot subdivision (CDP #F6210) on a 38.8-
acre vacant parcel that included this property, and dedication of 5 acres north of San
Dieguito Drive (later renamed Racetrack View Drive for that portion east of the City of
Del Mar). Then, in 1988, the Commission approved two permits for the site: CDP #6-88-
92 and #6-88-364. CDP #6-88-92 proposed re-subdivision of the four lots created in
F6210 into the current lot configuration, plus construction of a home on Parcel 1. The
applicant was already processing building permits for two homes (the other on Parcel 2),
when it was discovered that there had been landslides on the site. This required extensive
excavation and recompaction of the soils, and some adjustment to the building footprint.
The applicant returned to the Commission that same year with CDP application #6-88-
364. This incorporated all the elements of CDP #6-88-92, along with the additional
grading and site adjustments required to address the landslides, and the home on Parcel 2;
the Commission approved that permit and the applicant abandoned CDP #6-88-92. The
subject site is Parcel 4 of the 1988 subdivision.

CDP #6-88-364 required recordation of open space deed restrictions on the steep slopes
with native vegetation along the southern portions of all four lots. In 1988, native
vegetation was only considered sensitive if it occurred on steep slopes, so the open space
restrictions did not apply to the Coastal Sage Scrub (CSS) and Southern Maritime
Chaparral (SMC) on the majority, flatter portion of the site. The recorded deed
restriction includes specific allowed uses in the open space, but fuel management isn’t
one of them. Therefore, if any project is approved that includes impacts into the recorded
open space area, including impacts from fuel management, an amendment to that deed
restriction (i.e., an amendment to CDP # 6-88-364) will be required.
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The 1988 permit also discussed the potential for future subdivision of Parcels 3 and 4,
which are significantly larger than Parcels 1 and 2 of the 1988 subdivision. Apparently,
the City was conducting discretionary review at that time for subdivisions on Parcels 3
and 4, such that they were expected to be submitted for Commission review in the near
future. Since the Commission, and its staff, were only protecting ESHA if it occurred on
steep slopes in 1988, any on-site habitat outside the open space deed restriction area was
not an issue. In any case, the potential subdivisions of Lots 3 and 4 did not occur at that
time. Lot 3 was subsequently subdivided and there is now one home built and another
under construction on that site.

The subject site is located generally within the multi-community area of the North City
LCP segment, and more specifically, within the Torrey Pines community of that segment.
Thus, planning policies from both certified documents (North City LCP Land Use Plan &
Torrey Pines Community Plan) apply to the proposed development. The North City LUP
is a certified document dating back to the early 1980’s. It specifically addressed the four
communities (University, Torrey Pines, Mira Mesa, and North City West) that were
identified within its boundaries at that time. Several additional North City communities
have split off or otherwise been created within this same geographical area and some
have since been renamed. That original document included mostly general planning
policies addressing the broad range of resources within the LCP segment. The document
is still in use, but, if more detailed individual LUP’s for each subarea have been certified,
they generally take precedence.

This site is within the Torrey Pines Community of North City, and a Torrey Pines
Community Plan/LCP Land Use Plan was effectively certified in April, 1996. That
document includes the following statement, on Page 19:

The North City Local Coastal Program — Land Use Plan as amended remains in
full force and effect. However, should any policies contained in this document
conflict with the previously adopted LCP Land Use Plan, this document shall take
precedence.

As the citation indicates, both the original North City Land Use Plan (LUP) and the more
recent Torrey Pines Community Plan apply to the subject site. The North City LUP
covers the entire geographic area of North City, with the individual community plans
each addressing only one subset of North City. The original document contained more
general policies, many taken directly from Chapter 3 of the Coastal Act, whereas the
individual plans contain more specific policies applicable to each separate community.
Within the Torrey Pines community, the Torrey Pines Community Plan takes precedence
over the North City LCP Land Use Plan only if there are conflicts between the two
documents. The Commission does not identify any conflicts between the resource
protection policies within the North City LUP and the Torrey Pines Community Plan.

2. Biological Resources. The North City Land Use Plan component of the City’s
certified LCP contains provisions for protection of sensitive habitat areas, as follows:
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Page 73 - Environmentally sensitive habitat areas should be protected against any
significant disruption of habitat values, and only those uses dependent on and
compatible with such resources should be allowed within such areas...

Page 74 - Development should be sited and designed to prevent impacts which
would significantly degrade environmentally sensitive habitat areas.

Page 84 - New development should first be located adjacent to developed areas
able to accommodate it, and where it will not have significant adverse effects on
coastal resources.

The following citations addressing biological resources are from the certified Torrey
Pines Community Plan:

Page 5, Key Policies:

1. All development adjacent to open space areas shall be designed to reduce
visual and development impacts.

3. Residential development shall reflect the diversity of existing homes in the
community, and shall be in compliance with all development regulations.

Page 9, the following were identified as issues to the community:

Development and construction impacts to environmentally sensitive areas,
including sedimentation, erosion, visual impacts, and encroachment.

The lack of protection of environmentally sensitive resources

Page 26, the following goals:
1. Ensure long term sustainability of the unique ecosystems in the Torrey Pines
Community, including all soil, water, air, and biological components which

interact to form healthy functioning ecosystems.

2. Conserve, restore, and enhance plant communities and wildlife habitat,
especially habitat for rare, threatened, and endangered species.

Page 29, the following policies:

1. Land uses adjacent to environmentally sensitive habitats shall not negatively
impact those areas.

2. Development impacts to rare, threatened, endangered, or candidate species
shall be minimized or eliminated.
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3. No filling, clearing, grubbing, or other disturbance of biologically sensitive
habitats shall be permitted without approved mitigation plans.

Page 31, policies for San Dieguito Lagoon and River Valley:

4. Development adjacent to the lagoon should be designed to avoid
sedimentation, erosion or other potential impacts which degrade the quality of the
water resources, and should preserve existing public views. The following
measures to reduce grading impacts should be utilized where appropriate:
minimize grading during the rainy season, install sediment basins and/or energy
dissipating structures, and ensure revegetation and stabilization of slopes before
the onset of the rainy season. To reduce visual impacts, development should be
low-profile and screened from view by landscaped buffers.

6. Protect, preserve and enhance the variety of natural features within the San
Dieguito River Valley including the floodplain, the open waters of the lagoon and
river, wetlands, marshlands and uplands.

Page 119, under Local Coastal Program Policies/Visual Resources policies:

5. Landscaping of properties adjacent to open space areas shall not use invasive
plant species. Landscaping adjacent to these areas should use plant species
naturally occurring in that area.

6. New residential development shall be compatible with the existing
neighborhood, and designed to blend into adjacent natural open space areas. Only
low-profile dwellings designed to fit with the natural terrain and not be visually
prominent from the canyon floor shall be allowed. For development located in
visually prominent areas adjacent to [open] space areas, building colors and
materials shall be limited to earth tones and colors subordinate to the surrounding
natural environment which minimize the development’s contrast with the
surrounding hillsides and open space areas.

In addition, because the subject site contains identified sensitive biological resources, the
development is subject to the development provisions for sensitive biological resources
contained in the Environmentally Sensitive Lands (ESL) Regulations of the City’s
certified Implementation Plan. The purpose of the ESL Regulations is to protect and
preserve environmentally sensitive lands within the City and the viability of the species
supported by those lands. Applicable provisions include the following:

143.0140 General Development Regulations for all Environmentally Sensitive
Lands

Development that proposes encroachment into environmentally sensitive lands or that
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the
following regulations:
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[...]

(c) No building lot shall be created that provides such a small development area that
future reasonable development of the lot will require additional encroachment
into environmentally sensitive lands beyond the maximum allowable
development area of the original, unsubdivided premises. If additional
development area is proposed for a lot that would exceed the maximum allowable
development area of the original, unsubdivided premises, a deviation in
accordance with Section 143.0150 is required, regardless of the lot size and the
existing development area of the individual lot.

143.0141 Development Regulations for Sensitive Biological Resources

Development that proposes encroachment into sensitive biological resources or that
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the
following regulations and the Biology Guidelines in the Land Development Manual.

[..]

(h) Outside the MHPA, encroachment into sensitive biological resources is not
limited, except as set forth in Section 143.0141(b)* and (g)*.

* The two exceptions referred to in the above citation are wetlands and their buffers,
and designated open space.

The subject site contains essentially three vegetation communities: disturbed non-native
grassland (.92 acres), coastal sage scrub (.38 acres) and southern maritime chaparral (.53
acres). Included within these native habitat areas is the Del Mar Mesa Sand Aster (which
is considered sensitive by the California Native Plant Society). In addition, the California
Gnatcatcher has been observed on the site. The project site is not within the City’s Multi-
Habitat Planning Area (MHPA), but the MHPA borders the site on the south, east and
across Racetrack View Drive to the north and contains the same vegetation communities
that are found on the site.

The proposed project will result in direct impacts to both coastal sage scrub (CSS) and
southern maritime chaparral (SMC). Habitat impacts will result from the actual
development (homes, driveways, landscaping) and necessary fuel management for fire
safety. Impacts include removal of .35 acres of CSS and .19 acres of SMC.
Approximately 500 Del Mar Mesa Sand Aster individuals were found scattered over the
site; some will be impacted, but the biology report did not identify how many. Proposed
mitigation for upland habitat impacts is through a combination of on-site preservation of
the remaining on-site habitat (through a conservation easement) and payment into the
City’s Habitat Acquisition Fund; mitigation for the loss of Del Mar Mesa Sand Asters
was considered to be included in these measures.
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The applicants’ biology report was reviewed by the Commission’s staff ecologist, who
determined the CSS and SMC on the subject site are environmentally sensitive habitat
area (ESHA). The CSS is ESHA because it is rare, but also because it performs the
function of providing habitat to the coastal California gnatcatcher, an avian species listed
as “threatened” by the Federal government. SMC’s rarity makes it ESHA. Moreover,
both vegetation types are easily disturbed by human activities.

As proposed, and approved by the City of San Diego, the project will result in adverse
impacts to environmentally sensitive lands in the form of direct impacts to CSS (.35
acres) and SMC(.19 acres), that are otherwise avoidable. The property is large enough
that several alternatives to the proposed design are possible. These will be discussed in
detail in a subsequent finding. The applicant disagrees that all impacts to sensitive
resources on the property could be avoided. This is based on the fact that the City
considers the non-native grasslands to be environmentally sensitive and requiring
mitigation, and no development can occur on either the existing lot or with the proposed
subdivision without impacting those non-native grasslands. The applicant also argues
that because the site is not located within the MHPA, the applicant is allowed to develop
the entire site, even for a single home, impacting all vegetation, so long as mitigation is
performed.

The Coastal Commission has not interpreted the resource protection policies of the Act or
certified LCPs to allow all impacts at any cost to sensitive resources. Section 143.0140
of the ESL regulations states that allowable development area is based on an existing lot
or premises. The determination of the allowable development area should be based on
application of all applicable LUP policies and, in this case, the ESL regulations to
accommodate reasonable use recognizing any resource constraints. Whenever ESHA is
present, it must always be avoided if possible, then potentially minimized and mitigated
depending on the circumstances. Policies that provide for preventing or minimizing
impacts should be considered in a manner that is most protective of the resource if
impacts may be allowed at all. Therefore, in this particular case, to conform to the
applicable LUP policies, the allowable development area should not encroach into
environmentally sensitive lands if it is possible to avoid such impacts. Where impacts are
unavoidable, they should be minimized.

It must be recognized that this property has no right or entitlement to a subdivision. As
an existing, subdivided legal lot it is entitled only to reasonable use of that one lot, which
is generally interpreted to mean one modest single-family residence. The City was under
no obligation to approve a subdivision when the resulting project had ESHA impacts.
Neither was the City required to approve the specific, large homes that were proposed,
when other projects could avoid ESHA impacts. It is only because the site is large
enough to accommodate two homes without ESHA impacts, that the Commission can
find subdivision of the property into two lots to be consistent with the certified LCP, and
particularly with the certified LUP documents that apply to the site, and are controlling
over the ESL regulations.
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Regarding the resources on this particular site, the City’s Land Development Code does
not consider the three vegetation types on the site, southern maritime chaparral (Tier 1),
coastal sage scrub (Tier I1) and non-native grasslands (Tier I11), as being equal in value,
nor do they require the same level of mitigation. Although the Commission
acknowledges that non-native grasslands do perform many of the same functions as
native grasslands, they would not typically be considered as important a resource to
protect as are the other identified habitats on the site, unless they supported rare or listed
species. Therefore, impacts to that habitat are not considered impacts to ESHA and thus
less significant than impacts to the Tier | and Tier Il habitats also present on the site.

The City of San Diego created its Multiple Species Conservation Plan (MSCP) in the
mid-90’s, in response to the state’s Natural Communities Conservation Plan (NCCP)
legislation. Based on the MSCP requirement to preserve the best habitats, along with
connecting habitats to provide corridors for wildlife movement, the City created the
Multi-Habitat Preserve Area (MHPA). However, the MSCP/MHPA was never
incorporated into the City’s LCP, although it is referenced in the newer certified LUPs of
the City, and in portions of the certified IP as well. Because the program itself is not
certified as part of the LCP, it is not a legal standard of review for CDPs. Since most
City-issued CDPs are associated with other local discretionary permits, however, the
MSCP provisions are typically relied upon for most City actions..

It should also be noted that while the subject site is not located within the mapped
MHPA, the MHPA is currently composed of mostly public lands. Private lands were
only included in the MHPA when the property owner was willing to allow that
designation. Otherwise, the MHPA boundaries simply exclude the private properties,
regardless of the resources on the private sites. In this particular case, the MHPA follows
the property boundary on the east and south of the subject site exactly, as well as across
Racetrack View Drive to the north. The same sensitive biological resources that occur on
the subject site are located on the adjacent MHPA lands. Thus, the fact that the on-site
ESHA (as determined by the Commission’s ecologist) is not included in the MHPA
appears to be based not on biology but on the cooperation, or lack thereof, of the property
owner at the time the City put together the MHPA. On its face, this would not appear
consistent with the intent of the NCCP program overall.

The City’s MHPA mapping has thus resulted in the City applying a lower standard of
review for those on-site ESHAS, even though they extend beyond the site and are really
part of the overall ESHA that surrounds, or is adjacent to, the site on the north, east and
south. Both the SMC (Tier I) and the CSS (Tier 1) are considered very environmentally
sensitive lands pursuant to the LCP’s categorization, and in this case, with several non-
impactive alternatives available, these resources should not be disturbed. It should be
noted that the City’s LCP did not include a definition of ESHA when it originally
reviewed this proposal, relying instead on the definition of Environmentally Sensitive
Lands when determining the standards applicable to proposed development.

In summary, the proposed development is clearly inconsistent with the various resource
protection policies of the North City LCP Land Use Plan and the Torrey Pines
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Community Plan that have been cited above. Where there is any potential for
interpreting the LUP and IP differently, the LUP is the controlling document, such that
the IP must be interpreted in a manner most consistent with LUP policies. All relevant
LUP policies must be considered before allowing any impacts to sensitive resources. In
addition, the proposed development is inconsistent with the LDC regarding new
subdivisions. Therefore, Special Condition #1 requires a revision to the site plan that
eliminates all impacts to CSS and SMC, whether for buildings, pavement, landscaping, or
fuel management. Special Conditions #2-5 require revision to the rest of the plan
package (landscaping, color board, erosion control and drainage plans) to be consistent
with the redesign required in Special Condition #1.

Implementation of two of the special conditions (Special Condition #6 and Special
Condition #7) involve the processing and recordation of a deed restriction and an offer to
dedicate an easement. The purpose of the deed restriction required in Special Condition
#6 is to record all conditions of approval, therefore reminding the current property owner
of his or her duties with respect to the use and upkeep of the site, and notifying any and
all future owners of the property that there are restrictions that run with the land and
continue to be applicable. Special Condition #7 requires the permittees to record an offer
to dedicate the open space area of their site for permanent preservation. Since this open
space portion of the subject site is contiguous with MHPA lands, it is likely the City may
accept the offer and potentially add the area to the MHPA. Only as conditioned, can the
Commission find the proposed development consistent with the entire certified LCP, that
is, with all applicable LUP policies considered, and the IP provisions interpreted in the
manner most consistent with those controlling LUP policies.

3. Potential Project Alternatives. As noted above, the subject site is an existing
undeveloped legal lot. Approximately one-half of the subject site (.92 acres) contains
non-sensitive vegetation (disturbed non-native grasslands). Currently, there is adequate
development area on the existing premises to be developed with a single-family home
and avoid all impacts to on-site sensitive habitats (CSS and SMC) from the development
itself and necessary brush management. In other words, it is the subdivision of the
existing legal lot into two lots, creating development expectations over a significantly
greater portion of the property, that results in direct impacts to environmentally sensitive
lands; the property owner can develop the existing lot and achieve economic use of the
site without impacts to sensitive biological resources. Thus, no subdivision need occur to
accommodate reasonable development of the subject property.

However, the Commission is not prohibiting a subdivision of this property through this
action, if the applicant revises the project to avoid ESHA. As stated previously, it would
appear there are several viable project alternatives. First, the applicant could build a
single home complex on the existing property without a subdivision. Recognizing the
constraint of the utility easement that crosses the property and prohibits buildings within
it, the applicant could achieve equal or greater floor area in a single home at the northern
end of the site, and construct a detached garage, guest house, or other outbuildings south
of the utility easement.
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Second, the applicant could have the desired subdivision, and construct two smaller
single-story homes on the two resulting legal lots. This would provide homeowners a
greater outdoor area, and still preserve all on-site ESHA. Third, two, 2-story homes
could be built. This would allow the subdivision, plus allow the applicant to construct
larger homes while cutting the project footprint in half, thus preserving all on-site ESHA.
Although the applicant is currently proposing two single-story homes attaining over 29
feet in height (where a maximum of 30 feet is allowed), many good-sized two-story
homes are built within the City of San Diego within that same height limit. Since
complete two-story homes would have more bulk, if not more height, then the single-
story homes proposed, this alternative could result in view impacts. These can be
resolved through appropriate design, landscaping, building colors, and siting.

Any of these alternatives, and perhaps many more as well, could be designed to avoid all
impacts to southern maritime chaparral and coastal sage scrub from either the residences
or the required fuel management zones. Although City regulations would still require
mitigation for impacts to non-native grasslands, the applicant’s mitigation burden would
be greatly decreased by not having to mitigate for losses to CSS and SMC. Since a
variety of alternatives would be environmentally preferable to the proposed project, the
Commission finds the proposed project inconsistent with the certified LCP, and can only
approve the development as conditioned to require avoidance of impacts on ESHA.

4. Visual Resources. The certified North City LUP contains provisions for
protection of visual resources within the Coastal Zone. Applicable provisions include the
following:

Page 89 - Protect scenic and visual qualities of coastal areas as a public resource.

Page 89 - Development should be designed to protect public views to and along the
ocean and scenic coastal areas ...

In addition, several of the earlier citations for biological resources reference visual
resources as well. The project site is highly visible from both Interstate 5 (southbound)
and other public areas within the San Dieguito River Valley west of Interstate 5. Current
construction of a major restoration project in the river valley includes a new public trail
system. Thus, the proposed development will be visible to an even larger number of
people in the future.

The proposed residential structures conform to required building heights, setbacks and
other lot development standards. However, as discussed in the previous section, the
proposed homes impact ESHA, and, as such, are required to be revised. However,
Special Condition #2 is required to assure the screening of the proposed structures
through on-site landscaping, and Special Condition #3 addresses appropriate exterior
color treatments, to reduce the visibility of the proposed structures from off-site public
vantage points. The first of these conditions includes that additional screening trees may
be required if the 2-story option is chosen, even though, at 29+ feet, the currently-
proposed 1-story homes attain as great a height as 2-story homes would typically. Thus,
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even if the applicant switches to 2-story homes, they will not be significantly more
prominent in the identified viewsheds than the proposed 1-story residences. Thus, the
Commission finds that, with the attached special conditions, the project can be found
consistent with the certified LCP.

5. Public Access. The following public access Chapter 3 policies are most
applicable to the proposed development and state, in part:

Section 30210

In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30212

(@) Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where:

(1) itis inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,

(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected. ...

The site is located between the sea (San Dieguito Lagoon) and the first public road,
which is I-5 in this location. Racetrack View Drive ends in a cul-de-sac within a larger
subdivision east of the subject property. The San Dieguito Lagoon open space system
begins just north of Racetrack View Drive, with native uplands just north of the road
sloping down to wetlands moving north towards the San Dieguito River. The river valley
is undergoing a massive restoration project, which is about halfway complete at this time.
The restoration project includes a public trail system; however, it is located mostly along
the northern side of the wetlands and uplands, with a smaller overlook loop trail in the
upland area on the south side of the valley, but east of I-5.

The ocean itself, and the municipal beaches in the City of Del Mar, are more than a mile
west of the subject site. The main east-west beach access routes are Via de la Valle and
Del Mar Heights Road, located north and south of the site, respectively. Racetrack View
Drive is strictly a two-way residential street within the City of San Diego. Its western
terminus is at Jimmy Durante Drive, which primarily accesses various areas of the
Fairgrounds. Thus, Jimmy Durante is used by the public for access to recreational events
at the Fairgrounds, and also as a means of connecting to other access points to the Del
Mar beaches.
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To summarize, the proposed project is on a tucked-away site on the south side of the San
Dieguito open space, separated from it by Racetrack View Drive. Except for residents
living further east on this street (less than thirty houses), this street is not used as a beach
access route. The beach itself is over a mile to the west, and there will be no water
contact activities within the lagoon. Therefore, the Commission finds the proposed
development, as conditioned, consistent with the cited public access Coastal Act policies.

6. Local Coastal Planning. The City of San Diego has a fully certified LCP, and has
issued a coastal development permit (CDP) based on consistency with the LCP. The
City’s permit was appealed, and the Commission found, on February 7, 2008, that a
substantial issue has been raised. Therefore, the City’s CDP is null and void, although
other local permits approved in conjunction with the CDP remain effective. A new CDP
from the Coastal Commission is approved herein, using the certified LCP as the legal
standard of review. With the conditions attached hereto, the Commission finds that
approval of this development will not prejudice the City’s ability to continue
implementation of the certified LCP throughout its coastal zone.

7. Consistency with the California Environmental Quality Act (CEQA).
Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The proposed project has been conditioned in order to be found consistent with the City
of San Diego’s certified LCP. Mitigation measures, including conditions addressing
project redesign will minimize all adverse environmental impacts. As conditioned, there
are no feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may have on the
environment. Therefore, the Commission finds that the proposed project, as conditioned,
is the least environmentally-damaging feasible alternative and is consistent with the
requirements of the Coastal Act to conform to CEQA.

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.
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2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

(G:\San Diego\Reports\Appeals\2007\A-6-NOC-07-130 Key.McCullough.Ames DE NOVO stfrpt.doc)
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