
 
 

 
 
 
 
 

Item Th17a 
Recommended Revised Findings for Coastal Development  

Permit E-06-013 
Poseidon Resources (Channelside), LLC 

 
 
 

ATTACHMENT 1: 
November 15, 2007 Hearing Transcript 

(Note: attached transcript includes 
Commission deliberations only) 

 













































































































 
 

 
 
 
 
 

Item Th17a 
Recommended Revised Findings for Coastal Development  

Permit E-06-013 
Poseidon Resources (Channelside), LLC 

 
 
 

ATTACHMENT 2: 
Staff’s Proposed Conditions of November 14, 
2007 and Poseidon’s Proposed Conditions of 

November 15, 2007 
 

















 
THESE MATERIALS HAVE BEEN SUPPLIED TO THE CALIFORNIA COASTAL COMMISSION STAFF 

EXHIBIT A 

Th7a 
 

Applicant’s Proposed Coastal Development Permit Conditions  
(Marked to show changes from Staff’s Proposed Conditions) 

 
STANDARD CONDITIONS: 
 
1) Notice of Receipt and Acknowledgment: This permit is not valid until a copy of the 

permit is signed by the Permittee or authorized agent, acknowledging receipt of the 
permit and the acceptance of the terms and conditions, and is returned to the Commission 
office.  

 
2) Expiration: Construction activities for the proposed project must be initiated within two 

years of issuance of this permit. This permit will expire two years from the date on which 
the Commission approved the proposed project if development has not begun. 
Construction of the development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the permit must be made at least 
six months prior to the expiration date.  

 
3) Interpretation: Any questions of intent or interpretation of any condition will be 

resolved by the Executive Director of the Commission (hereinafter, “Executive 
Director”) or the Commission.  

 
4) Assignment: The permit may be assigned to any qualified person, provided the assignee 

files with the Commission an affidavit accepting all terms and conditions of the permit.  
 
5) Terms and Conditions Run with the Land: These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the Permittee to bind all future 
owners and possessors of the subject property to the terms and conditions.  

 
SPECIAL CONDITIONS: 
 
1) Liability for Costs and Attorneys Fees: The Permittee shall reimburse the Coastal 

Commission in full for all Coastal Commission costs and attorneys fees – including (1) 
those charged by the Office of the Attorney General, and (2) any court costs and 
attorneys fees that the Coastal Commission may be required by a court to pay -- that the 
Coastal Commission incurs in connection with the defense of any action brought against 
the Coastal Commission, its officers, employees, agents, successors and assigns 
challenging the approval or issuance of this permit. The Coastal Commission retains 
complete authority to conduct and direct the defense of any such action against the 
Coastal Commission. 

 
2) Proof of Legal Interest: PRIOR TO ISSUANCE OF THE PERMIT, the Permittee shall 

provide for Executive Director review and approval documentation of the Permittee’s 
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legal interest in all property within the coastal zone needed to construct and operate the 
project, including: 

 
• Lease(s) from the California State Lands Commission for structures on state 

tidelands; 
 

• Lease(s) or other forms of approval from the power plant owner allowing the 
Permittee to use portions of the power plant site and Agua Hedionda Lagoon. 

 
• Lease(s) or other forms of approval from the City of Carlsbad and other local 

governments for the project’s water delivery pipelines. 
 

• Lease(s) or other forms of approval from the City of Carlsbad and the San Diego 
County Water Authority for use of Maerkle Reservoir for water storage. 

 
3) Lease and Deed Restriction: PRIOR TO ISSUANCE OF THE PERMIT, the applicant 

shall provide to the Executive Director for review and approval documentation 
demonstrating that the applicant and has executed and recorded against its leasehold 
interest(s) in the property governed by this permit a lease restriction (in which any private 
owner of the fee interest in such property shall join or to which it shall agree to be 
bound), in a form and content acceptable to the Executive Director (a) indicating that, 
pursuant to this permit, the California Coastal Commission has authorized development 
on the Property, subject to terms and conditions that restrict the use and enjoyment of the 
Property; and (b) imposing all of the Special Conditions of this permit as covenants, 
conditions and restrictions on the use and enjoyment of the Property. The restriction shall 
include a legal description of the Property. It shall also indicate that, in the event of an 
extinguishment or termination of the deed restriction for any reason, the Standard and 
Special Conditions of this permit shall continue to restrict the use and enjoyment of the 
Property so long as either this permit or the development it authorizes – or any part, 
modification, or amendment thereof – remains in existence on or with respect to the 
Property.  

 
4) Other Approvals: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the 

Permittee shall submit to the Executive Director for review and approval documentation 
showing that the project has obtained final approvals for project construction and 
operation from the City of Carlsbad, the Regional Water Quality Control Board, the 
California Department of Health Services, the National Marine Fisheries Service, and the 
U.S. Fish and Wildlife Service, or documentation showing that these approvals are not 
needed. 

 
5) Assumption of Risk and Waiver of Liability: The Permittee acknowledges and agrees, 

on behalf of itself and all successors and assigns: (i) that the project site may be subject to 
hazards from seismic events, liquefaction, storms, waves, floods and erosion; (ii) to 
assume the risks to the Permittee and the property that is the subject of this permit of 
injury and damage from such hazards in connection with this permitted development; (iii) 
to unconditionally waive any claim of damage or liability against the Commission, its 
officers, agents, and employees for injury or damage from such hazards; and (iv) that any  
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adverse effects to property caused by the permitted project shall be fully the 
responsibility of the landowner.  

 
6) Limits of Development: This permit authorizes the construction and operation of the 

Poseidon Carlsbad Desalination Project and associated infrastructure as described in the 
project description of this staff report, as clarified and modified by these conditions.  

 
7) Final Plans: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee 

shall submit to the Executive Director for review and approval final plans for the project 
components located in the coastal zone.  The Permittee shall undertake development in 
accordance with the approved plans and any changes shall be reported to the Executive 
Director. No material changes within the coastal zone shall occur without a Commission 
amendment to this coastal development permit unless the Executive Director determines 
that no amendment is necessary.  Changes to the project requiring review for amendment 
would include changes in the physical, operational, or delivery capacity increases, or 
extension of water supply distribution pipelines, each within the coastal zone, beyond 
those shown on the final plans.  

 
8) Marine Life Mitigation Plan: PRIOR TO COMMENCEMENT OF CONSTRUCTION,   

The Permittee shall submit to the Coastal Commission evidence of the Regional Water 
Quality Control Board’s approval of a Marine Life Mitigation Plan.  The Marine Life 
Mitigation Plan shall provide for the restoration of no less than 37 acres of marine 
wetlands.  The Plan shall detail the specific site of the mitigation.  The site shall be 
contained within the San Dieguito Wetland Restoration Plan that was approved by the 
Coastal Commission on October 12, 2005 (Coastal Development Permit No. 6-04-88) 
and was the subject of a Final Environmental Impact Report that was prepared and 
certified by the San Dieguito River Park Joint Powers Authority and U.S. Fish and 
Wildlife Service, or such substitute site or sites approved by the Regional Water Quality 
Control Board.  No later than the commencement of commercial operation of the 
desalination facility, the Permittee shall commence implementation of the Plan.  The 
Executive Director may extend the deadline for implementation of the Plan upon 
Poseidon’s request and showing of good cause.  The Plan shall include the following:

 
ISSUANCE OF THE PERMIT, the Permittee shall submit to and obtain from the Commission 
approval of a Marine Life Mitigation Plan in the form of an amendment to this permit that 
includes the following: 
 

a) Documentation of the project’s expected impacts to marine life due to 
entrainment and impingement caused by the facility’s intake of water from Agua 
Hedionda Lagoon.  This requirement can be satisfied by submitting a full copy of 
the Permittee’s Entrainment Study conducted in 2004-2005 for this project. 

 
b) No less than 2:1 mitigation on an areal basis for the impacts identified above.  To 

the maximum extent feasible, the mitigation shall take the form of creation, 
enhancement, or restoration of aquatic and wetland habitat within Agua Hedionda 
Lagoon.  Remaining mitigation outside of Agua Hedionda Lagoon shall consist  
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primarily of similar aquatic and wetland mitigation at other nearby coastal 
lagoons. 

 
c) a) Goals, objectives and performance criteria for each of the proposed mitigation 

sites.  It shall identify specific creation, restoration, or enhancement measures that 
will be used at each the site, including grading and planting plans, the timing of 
the mitigation measures, monitoring that will be implemented to establish 
baseline conditions and to determine whether the sites are is meeting performance 
criteria.  The Plan shall also identify contingency measures that will be 
implemented should any of the mitigation sites not meet performance criteria. 

 
d) b) ”As-built” plans for each the mitigation site and annual monitoring reports for 

no less than five years or until the sites meets performance criteria. 
 

e) c) Legal mechanism(s) proposed to ensure permanent protection of each the site – 
e.g., conservation easements, deed restriction, or other methods. 

 
9)  Change in Seawater Withdrawal: If at any time during the life of the project Poseidon 

proposes or is required to withdraw more than an average flow of 304 MGD of seawater, 
it must obtain first an amendment to this permit. 

 
10) Energy Minimization and Greenhouse Gas Reduction Climate Action Plan: PRIOR 

TO ISSUANCE OF THE PERMIT, the Permittee shall submit to the Executive Director 
a Climate Action Plan in substantial conformity with the Plan dated November 2997.  
Within one year of the commencement of commercial operations of the desalination 
facility, the Permittee shall implement the Plan for the life of the project.  Prior to the 
commencement of commercial operations, the Permittee shall provide written 
confirmation from the California Air Resources Board (“CARB”) that the emissions 
calculations contained in the Plan are consistent with CARB-recommended 
methodologies.  The Executive Director may extend these deadlines for implementation 
of the Plan upon Poseidon’s request and showing of good cause Commission a Revised 
Energy Minimization and Greenhouse Gas Reduction Plan that addresses comments 
submitted by the staffs of the Coastal Commission, State Lands Commission and the 
California Air Resources Board.  The permit shall not be issued until the Commission has 
approved a Revised Energy Minimization and Greenhouse Gas Reduction Plan after a 
public hearing.  

 
11) Public Access Enhancements: PRIOR TO COMMENCEMENT OF OPERATIONS, 

Poseidon shall cause to be dedicated, in accordance with the City of Carlsbad’s Precise 
Development Plan PDP 00-02, the below-described parcels of land.  The dedications 
shall be in the form of easements, title transfers, and/or deed restrictions, whose purpose 
is to further Coastal Act goals of maximizing public access and recreational opportunities 
along the coast in the South Carlsbad Coastal Redevelopment Area and maintaining, 
restoring and enhancing marine resources ISSUANCE OF THE PERMIT, the Permittee 
shall record one or more Public Access Easement Deed(s) in favor of one or more public 
agency(ies) or private association(s) acceptable to the Executive Director over four sites 
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totaling approximately 19 acres as generally described below and as more specifically 
described in the coastal development permit application. The four sites are: 

 
• Fishing Beach: public access and parking easement in favor of the City of 

Carlsbad covering approximately 3.52.4 to 4 acres of land along the west shore of 
Agua Hedionda Lagoon. 

 
• Bluff Area: approximately 13 10.2 acres of land on the west side of Carlsbad 

Boulevard opposite the power plant, which shall be dedicated in fee title to the 
City of Carlsbad for recreational and coastal access uses. 

 
• Hubbs Site: approximately 2 acres of land along the north shore of Agua 

Hedionda Lagoon to be used for a fish hatchery, aquatic research, and public 
access, which shall be deed restricted to uses such as fish hatchery, aquatic 
research, and trails. 

 
• South Power Plant Parking Area: an access easement over approximately 0.3 

acres of land on the east side of Carlsbad Boulevard near the south entrance of the 
power plant, which shall be dedicated to the City of Carlsbad to be used for public 
parking. 

 
The Easement Deeds shall be of a form and content approved by the Executive Director, 
free of prior encumbrances, except for tax liens, that the Executive Director determines 
may affect the interest being conveyed.  The Deed(s) shall provide that they shall not be 
used or construed to allow anyone to interfere with any rights of public access acquired 
through use which may exist on the property.   

 
The Easement Deed(s) shall include stewardship plans for these easements that include 
the following: 

 
• Descriptions of the allowable and prohibited uses of the easements.  These 

descriptions shall identify the intended public uses of each easement area and the 
activities and structures that will be allowed or prohibited in order to support the 
intended uses. 

 
• Descriptions of existing conditions within the easements, including any natural 

habitat areas, existing and proposed developments, and existing and proposed public 
accessways. 

 
• Descriptions of how the easements will be managed to provide the allowable and 

existing uses described above.  
 

• Descriptions of the funding needed to support stewardship of the easements.  Based 
on the funding needs identified in the plan and upon approval of the plan by the 
Executive Director, the Permittee shall fund an endowment to provide for perennial 
stewardship costs. 
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12) Dredging: This permit does not authorize dredging that may be needed to maintain flows 

to the desalination facility’s intake structure.  The Permittee shall submit separate coastal 
development permit applications for proposed dredging operations.  If dredge spoils are 
suitable for beach replenishment, the materials shall be placed at appropriate beach 
locations. 

 
13) Visual Resources:  PRIOR TO COMMENCEMENT OF CONSTRUCTION, the 

Permittee shall submit to the Executive Director for review and approval a Screening 
Plan.  Desalination plant exterior mechanical equipment and facilities, including tanks, 
heating, air conditioning, refrigeration equipment, plumbing lines, duct work and 
transformers, shall be screened from view on all sides visible to the public. The design 
and material used for screening shall be architecturally compatible with the building.  

 
14) Lighting Plan:   PRIOR TO COMMENCEMENT OF CONSTRUCTION, the Permittee 

shall submit a Lighting Plan to the Executive Director for review and approval.  Exterior 
lighting for the desalination facilities shall serve the purpose of operations, security and 
safety only. The Lighting Plan shall demonstrate that project lighting is shielded from 
surrounding areas, and that only the minimum amount of lighting required for safety 
purposes is provided to avoid adverse effects on surrounding areas. In general, lighting 
fixtures shall be shielded downward and away from the ocean, lagoon and adjacent 
properties. Construction of the desalination plant and related facilities and improvements 
shall be in conformance with the approved plan.  

 
15) Construction Plan: PRIOR TO COMMENCEMENT OF CONSTRUCTION, the 

Permittee shall submit to the Executive Director for review and approval a Construction 
Plan. The Construction Plan shall identify the specific location of all construction areas, 
all staging areas, and all construction access corridors in site plan view in the coastal 
zone. The Plan shall identify any expected disruptions to public access to the shoreline 
and shall include measures to avoid or, minimize, or mitigate for those disruptions.  

 
The Plan shall also identify the type and location of erosion control/water quality best 
management practices that will be implemented during construction to protect coastal 
water quality, including the following:  

 
• Silt fences, or equivalent apparatus, shall be installed at the perimeter of the 

construction areas to prevent construction-related runoff and/or sediment from 
entering the dunes and/or the Pacific Ocean.  

 
• Grading and alteration outside of the approved construction zone is prohibited.  

 
• Equipment washing, refueling, and/or servicing shall not take place on the beach 

or sandy dune area. All construction equipment shall be inspected and maintained 
at an off-site location to prevent leaks and spills of hazardous materials at the 
project site.  

 
• The construction site shall maintain good construction housekeeping controls and 

procedures (e.g., clean up all leaks, drips, and other spills immediately; keep  
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materials covered and out of the rain (including covering exposed piles of soil and 
wastes); dispose of all wastes properly, place trash receptacles on site for that 
purpose, and cover open trash receptacles during wet weather; remove all 
construction debris from the beach).  

 
• All erosion and sediment controls shall be in place prior to the commencement of 

construction as well as at the end of each workday. A copy of the approved 
Construction Plan shall be kept at the construction job site at all times and all 
persons involved with the construction shall be briefed on its content and meaning 
prior to commencement of construction. The Permittee shall notify the Executive 
Director at least three working days in advance of commencement of 
construction, and immediately upon completion of construction. The Permittee 
shall undertake construction in accordance with the approved Construction Plan. 
Any proposed changes to the approved Construction Plan shall be reported to the 
Executive Director. No material changes to the approved Construction Plan shall 
occur without a Commission amendment to this coastal development permit 
unless the Executive Director determines that no amendment is necessary.  

 
16) Storm Water Pollution Prevention Plan: PRIOR TO COMMENCEMENT OF 

CONSTRUCTION, the Permittee shall submit for Executive Director review and 
approval a Storm Water Pollution Prevention Plan (SWPPP).  At minimum the SWPPP 
shall include the following Best Management Practices (BMPs):  

 
• Gravel bags, silt fences, etc. shall be placed along the edge of all work areas as 

determined appropriate by the City’s construction inspector in order to contain 
particulates prior to contact with receiving waters.  

 
• All concrete washing and spoils dumping will occur in a designated location.  

 
• Construction stockpiles will be covered in order to prevent blow-off or runoff 

during weather events.  
 

• A pollution control education plan developed by the General Contractor and 
implemented throughout all phases of development and construction.  

 
• Severe weather event erosion control materials and devices shall be stored onsite 

for use as needed.  
 
17) Water Quality Technical Report: PRIOR TO COMMENCEMENT OF 

CONSTRUCTION, the Permittee shall submit for Executive Director review and 
approval a Water Quality Technical Report as specified in the City of Carlsbad Standard 
Urban Stormwater Mitigation Plan (April 2003) (Carlsbad SUSMP) for the post 
construction project site desalination facility, prepared by a licensed Civil Engineer, 
which shall include plans, descriptions and supporting calculations. The Storm Water 
Management Plan shall incorporate all feasible Best Management Practices (BMPs) 
designed to reduce, to the maximum extent practicable, the volume, velocity and 
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pollutant load of stormwater leaving the developed areas of the site. The plan shall 
include the following criteria: 

  
• Post-Development peak runoff rates and average volumes shall not exceed pre-

development conditions.  
 

• Runoff from all parking areas, turnouts, driveways and other impermeable 
surfaces (e.g., roofs) shall be collected and directed through a system of structural 
BMPs including vegetated and/or gravel filter strips or other media filter devices 
or other equivalent means. The filter elements shall be designed to 1) trap 
sediment, particulates and other solids and 2) remove or mitigate contaminants 
through infiltration and/or biological uptake. The drainage system shall also be 
designed to convey runoff in excess of this standard from the developed site in a 
non-erosive manner.  

 
• Provisions for maintaining the drainage and filtration systems so that they are 

functional throughout the life of the approved development. Such maintenance 
shall include the following: 1) the drainage and filtration system shall be 
inspected, cleaned and repaired prior to the onset of the storm season, no later 
than September 30th

 
each year and 2) should any of the project’s surface or 

subsurface drainage/filtration structures fail or result in increased erosion, the 
applicant/landowner or successor-in-interest shall be responsible for any 
necessary repairs to the drainage/filtration system and restoration of the eroded 
area.  

 
• A drainage system approved by the City Engineer to ensure that runoff resulting 

from 10-year frequency storms of 6 hours and 24 hours duration under developed 
conditions, are equal to or less than the runoff from a storm of the same frequency 
and duration under existing developed conditions. Both 6-hour and 24-hour storm 
durations shall be analyzed to determine the detention basin capacities necessary 
to accomplish the desired results.  

 
The Permittee shall implement and maintain the Plan for the life of the project.  
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Poseidon Resources March 7, 2008 Response
San Diego Regional ater Quality· Control Board Letter dated February 19, 2008
(NCR: 02-1429.02ebecker

1¢ The Plan does not yet integrate all the elemeIlts of the statutory requirements of
(:alifornia Water Code (eWe) Section 13142. The proposed project only includes
"mitigationH

, wllile the statnteC C Section 13142.5(b) also rcqllires that
di hargers implement best available technology and mitigation measures!> 'l'he
Plan does not appear to include t nology measures for the intake structure to
reduce impingement and entrainment (I&E)&

llesponse:

2 identifie:s best to
1~y\'1",>:)roTC to marine life;

3 identifies best available to minimize
1n··H"\.....:l(..'t~ to marine

4 evaluates identifies technology to n-'\11""t1rY1tl
Y

7n

related impacts to marine life;
...../~.l.I~jvI'~'''''''~ 5 quantifies the unavoidable impacts to marine life; and
...../~.J.I~jvI'~'''''''~ 6 identifies best available feasible to ~~"t""8'YV"\><lY7c. lJ'''lfOr''o.1!£"3,L''O-t· 't"'D.§r~1'.t::lIlri

11'''Y\1'"'\Q('tl-C to marine

rI'lhe Plan provides an evaluation of impacts based upon one year of data, 2004
with record rainfall, but does not explicitly evaluate the on-going impacts from

}loseidon.'s operations.

described in Chapter 5
seawater intake were Cl'T"""I'l""""~TI"l[r ";lC'C'PC~~{:t.t1

304 MGD and potential impacts were ass:es~)ea ~~~.1~~"";&..$."""'h

...... _,A-_ ......'~ flows and discontinued power plant heat treatment .....,A..A.. __ <\.-U.

The Carlsbad desalination project's (CI)P) listiIlg of impacts appears to omit
specific impacts to target i.nvertebrates.

Response: requested illformation
5 the "lfOa",r1Clc~r1 }>lan.
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San Diego Regional Water Quality Control Board Letter dated February 19, 2008
(N'CR: {l2-1429*02ebecker

The proposed mitigation project does not appear to account for all pertinent
impacts resulting from impingement of invertebrates, entrainment of invertebrates,
discharges of brine, etc.

Response: ........ u .....'..A.'-8- ...)'.i.~. is using all feasible ,l.,t..&,",'tv.&..L';_lJ

lrnln1nnf~tTIP1"1'impacts. "I<hese methods are
well 'below levels ll.rt""'·_--S·'l"l/"·"1I"'"r"l

related impacts to marine
~l:llP-;~{J(~n~,v coord.inated process to the

mitigation portion this plan is to .........._j..... ~ .... .J.

and preScllt a plan approach

C:hapter 6, the
r~l"'\~.:l'-"'T"J.!i wetlands restoration

V\../'lJJ,U.U.. U.,a.t.vu process; long-term
nn"t·'tVYll"1'·"1I"'>.C, which will benefit coastal en1v11r{)nrncl1t

"""'!>-;l>-'J.l."-""""""'Il.J'&.A. plan will be en.forceable conditions
program's success monitored through perform,ance jJ~~.-l.~Yo~~J-YoU'l

reporting.

The (~lIREP did not identify and evaluate the possible mitigation projects
located within the sam~~ watershed, prior to proposing the out of watershed
mitigation in San Dieguito Lagoon. The best mitigation for impacting the lagoon
would be to replace lost functions by restoring current upland acreage to the
historic wetland condition, or by creating new wetlands where there were none
historically ~

Response: Investigations to date have not ~__.,. ....... ",........__
A-4.~'_""'>J~'''''_'_ l.1agoon (see Section 6~5)

'J.fJ"JU_',"",*- mitigation plan AJ,.A."{J,.M-"""'V~",

and objectives that
to identify feasible .&. ..t..l.&i"J,.~"'4\.A.U'.i..&

the :R.egional 130ard
AA·"'·__.&'J.A..&.~~~ .L.J_~'\.J'\.J-l.~ if feasible~ Accordingly,

'O.s.A...A..,J ...... ....., mitigation projE~ct, the mitigation plan
includes additional ~.r1t..f'''!J'''..."i''.r\~IT'ltA,'I'''\ ('],/~1'-'lI,(T-.'t'1.£:t<C"

or identify if new mitigation ?,Jt..Jt• .A.~),.&.~~J

'<J>.J ....'.&.'""'*-".yA.~. and be contacting the fJepartment
restoration opportunities

A A......·'~A"--........... """._ .j"-,."__ '\..Fo.JJl.:&- mitigation is determined to
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Sail Diego Regional Water Quality Control Board I.Jctter dated February 19, 2008
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l'''pn'Hi~HI\1''''U Ul~"'A.A.VA.'l,,,,..J to implement such I-Iedionda A-J ....a.~.... "'-.J'-"'.i..&. .i..&..A.i.""~.!~_1¥_&'-'.4.i.

as infeasible, Poseidon will implement the proposed

The proposed mitigation ratio of 1:1 isn't fully supported. l-'he Plan should be
revised to include an evaluation of other mitigation options that may be available
within the waterslled.The proposed mitigation ratio appears inadequate in light of
several factors generally t:onsidered by the Regional Board:

Response:

pcrf()rrnance criteria and 'f'Y\r..:lilnt-~nl::lftl"'~ and monitoring to ensure
propose(l Restoration

A~ ....,...sck~'''-''-~''''''_~J!.'''-J.&.A. of specific creation, measures
at inclulding grading timing

measures, monitoring will be .4.4.&..l<.1~4"""_A..J..ll.V~•.J,.""""~ baselinc V'l,....'.J,..t.~.J,.~.. ..l.'lV'.&.A.U

to wh.cther the sites are meletlrHl ·n,o¥T.r'l~n.a"t~r'Ck criteria~

implemented V.l-.&.......,M-..l._·_§"~''''.&..A~.·t..L.t.''''''~''';l.'\..IA.&. of contirlgency measures
not meet performance ...."..., .. ...., ... &_.

for each

Annual monitoring reports for no years or until mcet

proposed to ensure
£"'1"'\1'·"C{":)J,~r~Jl1'ln..r\ easements, deed or

6" a - proposed mitigation project is located within a di rent watershed (the
San Dieguito Lagoon) instead of the Agua Hedionda Lagoon. A higher ratio may be
appropriate for this project because tIle referenced mitigation project is out-of-kind
(te.. , discharger is not actually replacing the lost resources and functjons)~

Response: 6
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It is Ilot clear that the proposed one-time mitigation is adequate to
compensate for the long-term ongoing impacts to beneficial uses, resources, and
fUllctions present in Agua Hedionda Lagoon.

success.

Response: describe<l ill Chapter
to create or restore coastal habitat ' Jl._A

long term
" .... A ....~r.'i.A>~/~r.v impingement and entrainment impacts ~UU!'\..;""'J(t.A.\"""'/~

will rely ()n well-established "".&,A. __ ""......... "'~'''''''"v ..

and nurturirlg of habitat
]"he restoration plan will target

defined methodology to measure performance

6<tc The Initigation project is for restoration of coastal wetland habitat, rather
than the lagoon habitat inlpacted by the operation of the CDPe

l~esponse: indicated IJreviously,
~.("Vt"'Y\"Y'\·(~1"'''..)h§~ to that in Agua I-Ied.ionda A......~'"... '-" ..J.I..8..

is to create hr)l h,1 ..t'.~"t·

Poseidon might benefit from convening a joint meeting with the reSOllrces
agencies (including California ])ept Fish and Galne, lJS Fish and Wildlife Service,
Army Corps of Engineers, National Marine Ifishcries) to discuss the impacts to
i:lcneficial uses, resources, and functions by the proposed project, and on the
preferred mitigation project so they can discuss agency concerns/comluents.

'&-0.............. "8'",... _ 6 of the 1"'A"'(t1!~"c-:&r"1

regulatory and resource to finalize ..s. ...... v_to-.I. ...J.&.AIJ

proposed mitigatioll. Additionally,
project implementation plan to

the Coastal Commission and approval

perform.ance criteria and n1allnt:en.an(~e

proposed Restoration I'lan.

.;s.-. ..." ..............."'-"-Jl. ...,1_.... ..l, .....J£ .... of specific creation,
at including grading

measures, monitoring that will
to whether the are .......... /.~"""Y'~~J'~ V"l..<:::3.11"·t· .."·i!"'·~.r:s~""a / ....."'.....'....,._.~.-.

·~~,,,.iI..&~.~.&...&."'.. _\,,.4l'-'.¥.4 of contingency measures
not meet performance ""'£ .....v ............... _.
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(NCR: 02-1429.02ebecker

for each included

monitoring
Y\,t::U"'b"'\1i"'~/:lnr'A criteria~

no or until meet

prop()sed to ensure pClmanent protection
.r~A"f"'\ClO"t'",{T,=~t-1n,"Y\ easements, deed or

Specific Comments on the .Plan

8~ The assessment sllould address the seasonal and/or daily variations in
impingement impacts.

results of impingement
"'''',.-''''' ...... 8rli'''y ·,,·~11"'Y\~"f11""~rY data has been included

are used in conju:nction
power plant order to A ......... ~........ ,,""'."'.J<-_ .......... $,,&,.ILAfJ.l<.·J!,,&,,...,''''''.A.&..&.'..... A..&.Il,, _,/<.,&, .... ...,."'u

These weekly totals are U\.4.&,'&'.LL'&'L".s..&.K.~V'~

.&..&.L ....""-_·,-.J..... .A.J'M ,;!c,&,.IL£fJ.&.J!,"-,...._~ in,vertebrate species of a
or unrecognizable ,&,.IL£,&,l-... L.s.,&..F-. .....'~ ·~~i,./...,......'·l>"'W

results not reflect
area of the intake screens,

to impingement. Many
local currents influence the _.r..'f-...."._'f-~".•

factors ha"ve little or no Y"Y"""roo~TI''l<>' _L'lf.·I"'''8,r..ri11,",,1'1'''~7

The assessment needs to inclu.de results of an impingement study for target
invertebrates~ Table 3.2 illcludes onl:y reSlllts for fish during 2004-05.

Response: Attachment 2 contains
impingement Review

total weight of impinged

10. The assessment states that: "The total amount of impinged organisIDs for the
individual sampling events is preseIlted in Table 3-2" (p.19). The an, however,
does not clearly identify in.dividual sampling events. The interpretation of the results
is hampered by the absence of a presentation results for impinged organisms
(including invertebrates) with dates, times, and flow rates of sampling events.

ReSp(}Dse: Attachment 2 of the Pla.n ~~.&"",~_"~,_",,, rCCluc:ste:Q information.

5



Poseidon Resources March 2008 Respollse
San Diego -Regional W'ater Quality Control Board Letter dated February 19, 20()8
(NCR: 02...1429.02ebecker

11* The assessment states that, "The daily biomass of impinged fish during normal
operations is 0.96 kgs/da}Y (1.92 Ibs ay) for an intake flow of 304 l\lGD" (p.19). The
text discussion shotlld clarify how this figure is determined and how the total
conversion discrepancy since 0.96 kgs converts to 2.12 l.bs, not 1.92 Ibs as indicated
in the }>Ian.

Response: Plan has been revised to
1.92 as previously indicated.

kgs converts to 12 not

daily impinged fish, sharks
was calculated by dividing the

row column of the 'Table
year 1

rrhc assessment of impacts from entrainment assessment appears to include
larval fish but does not clearly include impacts to fish eggs and invertebrates. is
the understanding of the Regional Board that the 2004-05 study was to include
monitoring of (at least) entrained Cancer crab megalops and lobster larvae, but the
assessment does not appear to include these data. Also, it is unclear that sampling
followed a protocol appro~ved by' the l~egionalBoard as stated (p.22).

study was conducted to a protocol rp",}'lP'\JU~r1

Regional Board~ Prior to proving the study th.c Board _£AJ...,\..4,....,'b/~

VUl,iJLU.'\,;" 111~r1P1npt1Lr1P1"'\t" consu.ltant under contract by the to

Response:

6



Poseidon Resources March 7, 2008 Response
San Diego Regional Water Quality Control Board Letter dated February 19, 2008
(NCR: 02-1429.02c·becker

comment on

13~ The Plan does not clearly identify the sllpporting data or an explanation of
underlying assumptions and calculations that were used to estimate proportional
mortality values for lanral fish as presented (p_23) in thc Plan. Therefore, the
Regional Board could not objectively evaluate thc validity of the estimated
proportional e'ntrainment mortality (12.2°A» presented in the Plan.

'I~esponse: 5.3 the
assumptions, methodology

.....z.~.r..~_~~,.".l>~.I ........ ~.I.\.- z..l.z.z.~,t-.Av....,~ of this study.

Impacts are based upon the few most commonly entrained (most abundant)
species. It is unclear how much more severe impacts may be when populations are
small.

more abundant a '-'r'\C.ll.r~·1C.~C'

the intake is to
Many larval fish (."r'\C."~lt:~C Af~0rlr'f"1r\Ci'

entralJnment samples are ()cean ...~Il-...l~''''''.I.'Io..''>J&
nl~~ne;st U.'V&·Z..A.clC~"''''''''~., were lagoon species"

an entralJtm1Cnt

The Regional Board has the following comments regarding the estimated
number of lagoon acres impacted, as presented in tbe plan since:

a~ The estimate of the number of lagoon acres used by the three most commonly
entrained species is base.:! on a 2000 Coastal Conservancy Inventory (Table 4-2,
p~23)~ :It is unclear if tb,isdocument is accurate or appropriate for the purpose of
determining such an important cOID,ponent of tbe area of h.abitat production forgone
(APF). ~l~he reference document (Attachmcllt Table 2), inclu~des the footnote
caveat H &uThis information is not suitable for any regulatory purpose and sh.ould
not be the basis for any determination relating to impact assessment or mitigation" H

An accurate delineation of lagoon habitats should be used for this critical
component of the APF.
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I)oseidon Resources March 7, 2008 Response
San Diego l~egional Water Quality Control Board Letter dated February 19, 20()8
(NCR: 4l2-1429.02ebecker

Response: In order to calculate the
three most commonly entrained .~_f>Oi."''''''''''''''.&...l.

Entrainme.nt Mortality
acres of lagoon habitat

Inventory of Agua Hedionda .lL..l ...... z_"'-.y'u'><.•.

~""1'"L1I.n{"s·£'.'Jj will be cortfirmed a Cl1r~liA'f.l

v ....!J..,n.,~·\.A~\oI~".'u ...~ ......".luu'".'-. the final design
.&_-.,w'''J.&. ... A.3.\..4-\../'.3.\."\. acreage established in th.e

Poseidon's wetlands 1'"~C1·t'.r''''''$''),1..t$''~r\

actual acreage identified

Yfhe estimate of the number of lagoon acres used by the three most commonly
entrained species appears to exclude salt marsh and brackish freshwater acreage
(p.23). ExcJ,uding these intertidal habitats may result in the analysis
underestimating thi,s component of the AI>F.

areas of .Agua I-Iedionda Lagoon.
r"_L:1<'~n1r'&_,,*,"r< are those habitats 1"r<r~11-n"DJ1

2 ]"hese h.abitats ,\!_r>,I'8~rl~

water~ It is not appropriate to .L.l..I.'""'.&.\..4- ...."' .....

as brackish/freshwater, rl·n',::)1"i.::;~n

the impacted ..... A.J'l.;' ...... A."""'u.

c~ l'he calculation of the APF (p.23) appears to use values for mortality and lagoon
acreage that are not fully supported.

RespOllse: of the revised calculations

d~ The text should be revised to include a clear explanation of how the estimated
lagoon acreage for com;monly entrained species was ad,justed to include only
impacts associated with operations of (;DI>, rather than impacts from operation of
the Encina l~owerStation~

of revised Plan 1nr'I"t'*.i·'tC~c:~ an explanation how the DC'f·1'YYlQT·.t:l~I''1

commonly entrained was adjusted to reflect

of the fish larvae that would be entrained the CDP stand-alone are

of the fish larvae that would be entrained the CDP stand-alone are
blennies and hypsopops.
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Poseidon Resources March 7, 2008 Response
San lliego Regional Water Quality Control Board l~etterdated February 19, 2008
(NCR: 02...1429.02ebecker

16. The evaluatioIl eoncilldes that the small f.raction of marine organisms lost to
entrainment would have "no effect on the species' ability to sustain their
population" and goes on to describe the :natural rates of high Inortality (p. 24)§ But
the argument that that there are "excess" larvae appears to omit an iInportant
consideration§ Besides contributing to marine food webs, the naturally high
produ In of larvae serves as a buffer against catastr hie and cumulative impacts
to popillations. These are important 'ecological services' that must not be taken
lightly or given away without adequate mitigation.

Response: (~omment noted~

17~ r-rhe Regional Board prefers that the evaluatioIl of the impact be presented as a
rate (loss of x-amount of organisms per year, or impact/year)~ The proposed

~ gation is a fixe amotlnt ($3 to $4 million)~ It seems unlikely that a fixed amount
",-ould adequately compensate for a loss that isa rate over multiple, future years. It
appears more likely that a proposed fixed amount really only accounts for
mitigation for just one )rear of operation. The Regional Board may find a fixed
amount to be acceptable, provided that:

a. The average annual impact could be reasonably determined and reasonably
translated into a dollar amount, and that amount (or correct sharc) is paid every
Y'car of operation - but that is not what is proposcd in the Illan or tb.c CHREP(f

Response: Attachments 2 and 5 revised
·t rYl.'t'\'11'\ ('u.:u'''Y'l A 1"\l' and entrainment data, ·t"a.ClnD~l"'1'(rAI'{r

unavoid.able to
committed to a state-agency to ..,,_.""" ... .60"'.... ,...

The objective the mitigation portion
set forth mitigation goals, a

goals.

Chapter 6 of the
t~'YH.a.l'n~"nl·~:n'1...~-n of project a coastal vVV:i;,.l.~,ll.'W-~3

fJ_......J_,,...,,....... ,.. to a state-agency coordinated
nrt.'A• .r..-r'!;O '.''''--.I·''.TI,"",..., other activities which will h~~'"l~'1'"''li'1'

proposed restoration
project and the program's success

l.J~_A.l---",.$,o.&.'-.l-W''1 .A...&.£ .....j'.A..;If.,i."'V',~A.l-J.F-. and reporting. lfhe I30ard, Coastal ......... .....,£..,,"'A, .... .ll."''''''' ...J ... '''? ... A

LomrnlSS1o~n have ongoing jurisdiction over
proposed restoration
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Poseidon Resources March 7, 2008 Response
San Diego Regional ater Quality Control Board Letter dated February 19, 2008
(NCR: 02-1429.02ebeckcf'

CI)P will be <I''''"2't_''L:1>,~T

(SLC) to
technologies

....... ""'I .....,.,A. .... ""'............... """AA ...."'" as are
and regulations.

ten years after the lease is l.u0\..-~"""'~ ..

review by the State
pn1,1H"{'YrH"'nPt't~1 eflects of facility operations

SI.JC may require add.itional
applicable state and federal

insure the stand-alone
design, technology u!ld mitigation .l<."""'~"".14·!<J..l._

11'''V't1...·V::l''''1'0 to marine

b~ A fixed amount might also be reasonable if the (~DP mitigates its sbare by
increasing lagoon acreage via restoration or creation. Such in-kind mitigation would
(if functional) replace the productivity lost to the operation of the CDP, alld the
impact would be fully mitigated.

Response: previous response6
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  169 Saxony Road

  Suite 204

  Encinitas, CA 92024

        Tel   760-942-8505

    Fax  760-942-8515
    www.coastlawgroup.com

May 6, 2008

Mr. Tom Luster             Via Electronic Mail                 
California Coastal Commission         tluster@coastal.ca.gov
25 Fremont Street, Suite 2000        
San Francisco, California 94105-2219

Re: Proposed Revised Findings: Carlsbad/Poseidon CDP      
No. E-06-013, Item TH13a, May 8, 2008 
Second Comments from Surfrider Foundation and San Diego Coastkeeper 

Dear Mr. Luster:

On behalf of the Surfrider Foundation and San Diego Coastkeeper, Coast Law Group LLP has
reviewed and offers the following comments regarding the Applicant’s April 14, 2008 Requested
Revisions to Staff’s Recommended Revised Findings (Poseidon’s Findings) and Coastal
Commission’s staff’s revised findings dated April 24, 2008 (Final Revised Findings).

In general, none of the comments submitted in our prior correspondence have been addressed,
and hence the Commission is not positioned to legally approve any of the versions of the proposed
revised findings. The practical implication of the Commission’s majority decision on November 15,
2007 was to approve Poseidon’s project concept, but to defer final approval until further information
regarding environmental impacts of the project, proposed mitigation measures to address such
impacts, and a Climate Action Plan could be brought back for consideration. As noted in our prior
letter, the only appropriate findings that can be made at this time are: (a) the San Diego region is
experiencing drought condition and is in need of additional local water supplies; and (b) additional
information is necessary before the project can be deemed compliant with various provisions of the
Coastal Act.

Regarding Poseidon’s Findings, the Coastal Commissioners voting in favor of the project did not
discuss nor evaluate any of the revisions proposed by the Applicant in this document. As such, it
would be improper to now amend the public hearing findings as they request. Such post hoc
rationalization does not serve the purpose of the findings requirement in statute, regulation, and
case law. Should the Commissioners believe such findings are necessary to render a conditional
approval at this time, they must notice and reopen the public hearing, take evidence, and put on the
record their reasons for accepting or denying the evidence submitted prior to and during the public
hearing(s). The Commission cannot now adopt Poseidon’s words as their own after the hearing is
closed.

Notwithstanding the foregoing, there are various problems with specific points raised in Poseidon’s
Findings, including:

A.  EIR references: Poseidon repeatedly seeks to bootstrap the findings of the CEQA
review process at the City of Carlsbad into the findings for compliance with the Coastal Act. The
fact that the City certified an EIR is irrelevant to the Commission’s obligation to independently
assess consistency with the Coastal Act. The City’s determinations regarding the presence or
absence of environmental impacts, or the significance thereof, are not controlling on the
Commission, and were not grounds for the Commissioners’ decision on November 15, 2007. 
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 This concept is applicable to the Commission’s findings in general. Project approval can only be
1

had upon a finding of consistency with all applicable Coastal Act sections. Deferral of consideration of

impacts and mitigation cannot result in a finding of consistency at the time the project was “approved.”

Hence, the failure to make such a finding at the time of “approval” renders the entire November action

illegal.

Further, and most importantly, it is logically impossible to on the one hand admit there is insufficient
evidence from which to assess impacts and mitigation, while on the other hand do what Poseidon
requests in adopting the findings of no significant impact from the EIR. Put another way, if the
Commission were to adopt Poseidon’s Findings with respect to conclusions in the EIR, there would
be no need for Special Condition 8. Because the record and transcript clearly reflect
Commissioners were unsatisfied with the information presented through conclusion of the public
hearing, Poseidon’s Findings with regard to the sufficiency of prior environmental review cannot be
adopted. 1

B.  Compliance with Coastal Act Policies: Poseidon refuses to acknowledge that its project
is inconsistent with Coastal Act section 30233(a-c), and that approval of the project, if at all, could
only be had via the analysis required in section 30260. As stated in the immediately preceding
paragraph, if all Coastal Act policies had been complied with as stated by Poseidon in its Findings,
Special Condition 8 would not have been required. The Commission’s imposition of the impacts
and mitigation assessment condition on the approval render a finding of Coastal Act compliance
arbitrary and capricious as a matter of law.

C.  Role of the Regional Board: Poseidon’s Findings, to the extent they support abrogation
of review authority to the Regional Board, would drastically reduce the ability of the Coastal
Commission to accomplish its Coastal Act mandates. Staff, in its original findings, appropriately and
legally rebutted Poseidon’s claims of jurisdictional division. The Commission should not now take
an action that would severely handcuff it in the future. In particular, Poseidon’s argument regarding
the scope and applicability of Coastal Act section 30412 should be expressly rejected or, at the
very least, ignored.

D.  Lagoon Dredging: Poseidon repeatedly seeks to import a finding that should the EPS
close down, Agua Hedionda Lagoon would revert to its pre-developed state without ongoing
maintenance by Poseidon.  Poseidon seeks to have its maintenance obligation characterized as an
environmental benefit of the proposed project. The evidence before the Commission in November
included an email from the current power plant operators indicating their belief that they would be
obligated to continue maintenance dredging in perpetuity regardless of power plant operations.
This is understandable because the original manipulation of the natural condition occurred
expressly to support the power plant land use, and therefore assignment of ongoing responsibility
after having already manipulated the existing setting would be expected. Further, there is no
evidence in the record to suggest that other entities, such as the State of California or a lagoon
foundation, would not step into ensure vitality of this valuable resource just as occurs with every
other coastal lagoon in San Diego County. Maintenance of the status quo is no benefit of the
proposed project, and credit as such cannot be given based upon the comments of Commissioners
at the November hearing.

E. New versus Replacement Water: The Commission cannot, based upon any evidence in
the record, find that the project will in any measurable way decrease the demand on State Water
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Project and Colorado River watersheds without admitting that the provision of new water would be
growth inducing. The evidence in the record suggests San Diego’s water supply from the
aforementioned sources is diminishing. Hence, without some new local water source, additional
development would not be possible. This is true irrespective of growth anticipated in existing land
use plans. In other words, given the findings of water shortage and need, there would eventually
result a moratorium on development due to lack of water. The availability of desalinated water in
such circumstances would preclude the otherwise required moratorium, and thereby be growth
inducing.

Given that the findings contemplate the project’s water as supportive of existing land use plans,
one can only conclude that it will be “new” water, and not “replacement” water. As such, Poseidon
cannot claim any environmental benefit from its creation, must address growth inducing impacts in
the coastal zone, and cannot achieve carbon footprint neutrality as an offset from imported water.

F.  Desalination Source Water Pumping in Excess of EPS: Poseidon’s findings, and to a
lesser extent the Commission staff’s revised findings, address implications of continued operation
of a portion of the EPS at the same time as the project. With regard to pumping volumes, however,
the record is woefully deficient to support a finding that continued operation of the two remaining
generating units will result in the full capacity of source water intake required by Poseidon. There is
no evidence to suggest, as Poseidon proffers, that these two units will require a consistent 528
MGD of water. Rather, the record reflects that the remainder EPS units will likely not run the
majority of the time. Further, declining pumping volumes at the EPS over the last number of years
render it unlikely the EPS baseline would ever average the 300MGD required by the project.
Hence, the project and its impacts must be considered standing alone.

Poseidon’s proposed finding that “the EPS once-through-cooling system is expected to continue
operating indefinitely” is contrary to the record and must not be adopted.

G.  Intake Structure Permitting: Poseidon’s findings distort facts and law with regard to the
applicability of 316(b) policies to its intake. First, no one contends that 316(b) directly applies to
Poseidon’s intake of water for the desalination industrial process. At every stage the environmental
groups have taken care to explain that the interrelationship between federal law and state law
requires a more strict application of policies to the desalination intake than applied to strictly
cooling-water intakes under federal law. Porter-Cologne section 13142.5 requires the minimization
of intake and mortality of all forms of marine life, whereas Clean Water Act section 316(b) allows
minimization of impacts from source water intake. The findings should reflect that the Commission
has never assessed the project pursuant to the appropriate legal standard, and hence the
minimization of intake and mortality of marine life has never been part of its consideration thus far.

In order for the findings to be valid under Porter-Cologne section 13142.5, the Commission must
show that the desalination facility, including its source water intake strategy, would be considered
the:

i.  best available site in the region to minimize intake and mortality of all forms of
marine life;

ii.  best available design for the facility to minimize intake and mortality of all forms of
marine life; 
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iii.  best available technology to minimize intake and mortality of all forms of marine
life;; and, 

iv.  best available mitigation measures to minimize intake and mortality of all forms of
marine life;.

Because such analysis has yet to be done, these findings cannot expressly nor impliedly be made.

The findings should further reflect that when the project was conditionally approved, as well as
when the revised findings were considered, the Regional Water Quality Control Board had not yet
acted on any of Poseidon’s impingement and entrainment studies. The final resolution of the Board
conditionally (and illegally) approved the project subject to further investigation and consideration,
just as the Commission has done. See RWQCB final Resolution, attached.

H.  Garibaldi: Contrary to Poseidon’s interpretation, the destruction of significant numbers of
Garibaldi larvae would be illegal. Special Condition 8 cannot ameliorate this project deficiency.

I. Carbon Neutrality: As noted prior, the project will create a new source of water, and hence
would have to offset its entire carbon footprint to meet its claims of total carbon neutrality.
Poseidon’s proposal to offset the difference between the carbon footprint of State Water Project
and Colorado River Water production and delivery to North San Diego County assumes that its
water will replace otherwise available sources. Since the record is replete with evidence that such
water sources will not be available in the near future, Poseidon cannot have it both ways. Either we
really need the desalinated water as new water, or the supply would constitute a convenient source
of replacement water. As proposed, the findings would not comply with Coastal Act section 30253.

Conclusion

In conclusion, the revised findings should reflect that until the final assessment of impingement and
entrainment impacts is considered and an appropriate project design and mitigation package is
approved, the project cannot be found compliant with Coastal Act sections 30230, 30231, 30233,
30260, and 30253.

Sincerely,

COAST LAW GROUP LLP

Marco A. Gonzalez

CC: Clients
Attachment
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