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ADDENDUM
TO:

Commissioners and Interested Persons

FROM:

South Coast District Staff

SUBJECT: Amendment No. 5-07-385 A1 (Piedmont Cove), Item No. W 7a,
Scheduled for Hearing on Wednesday, July 9, 2008 in San Luis Obispo, CA.

A.

Exhibit 2

Attached is Exhibit 2 to the Staff Report. Exhibit 2 reflects the existing easement
alignments and the proposed easement alignments. There are four pages to Exhibit 2.
B.

Addition to Findings

Add the following language as shown below in bold, italic, underline, on page 27 of
the Staff Report, in the Section E “Unpermitted Development”, in the second paragraph.
This amendment request was submitted by the applicant in response to
communication with the Commission’s Enforcement Division. The applicant is
proposing to amend the original permit to remove the unpermitted spa equipment
and enclosure and block wall within the lateral access way and to retain the
unpermitted vehicular gate adjacent to and within the vertical public access
easement and planters that encroach into the lateral public access easement.
The applicant also proposes the realignment of the vertical public access
easement. Retention of the unpermitted vehicular gate and the proposed
realignment of the vertical easement in the vicinity of the vehicular gate have
been denied and removal of the unpermitted vehicular gate will be
addressed in a separate enforcement action. Special Conditions are imposed
to assure the proposed amendment’s consistency with the public access policies
of the Coastal Act.
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STAFF REPORT: MATERIAL AMENDMENT
APPEAL NUMBER:

5-07-385 A1

APPLICANT:

Piedmont Cove Homeowners Association

AGENT:

Michael C. Adams Associates
Wayne Carvalho

PROJECT LOCATION:

Piedmont Circle & Pacific Coast Highway
APNs: 178-451-14 through 178-451-18
and 178-451-21 through 178-451-26
Huntington Beach, Orange County

AMENDMENT DESCRIPTION: Retention of an existing, unpermitted vehicular
gate; removal of an existing unpermitted wall within a public access walkway; and
removal of existing, unpermitted private spa equipment from within the public access
walkway and realignment of an existing vertical public access easement.
ORIGINAL PROJECT DESCRIPTION: Subdivision of one lot into five new lots and
a common easement, construction of one new single family home on each new lot,
construction of a bulkhead, and construction of five boat slips. Approval of the
original permit required lateral and vertical access to and along the bulkhead. The
coastal development permit number for the original project is P-79-594. The current
amendment number, 5-07-385-A1, reflects the Commission’s current numbering
system.
SUMMARY OF STAFF RECOMMENDATION
The staff recommends that the Commission, after public hearing, deny a coastal
development permit amendment for the proposed vehicular gate and vertical public
access realignment in the area of the vehicular gate. Staff recommends that the
Commission, after public hearing, approve with conditions a coastal development
permit amendment for the proposed removal of the spa equipment and wall within the
public access walkway and realignment of the vertical public access easement in the
area between the homes and where it crosses Piedmont Circle.
Staff recommends approval of the amendment, in part, with ten special conditions. The
ten recommended special conditions would require the applicants to 1) submit revised
plans indicating that the approved vertical public access easement is a minimum of five
feet wide throughout and free of encroachments; 2) record offer(s) to dedicate the
revised vertical public access easement; 3) prepare, in conjunction with the acceptor of
the easements, a Public Access Management and Maintenance program; 4) amend the
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Conditions, Covenants and Restrictions (or other governing document, if applicable) for
the residential development to include reference to and a description of the special
conditions imposed through this permit amendment; 5) submit a comprehensive Public
Access Signage Program; 6) maintain the lateral public access way at a minimum five
(5) foot width, free of obstructions and adjacent to the harbor waters; 7) comply with
permit conditions in a timely manner; 8) commence development in a timely manner; 9)
report any change in plans to the Executive Director for a determination of whether an
amendment or new coastal development permit is necessary; and 10) recordation of a
deed restriction reflecting all the special conditions described above.
See Page 3 for the motion and resolutions necessary to carry out the staff
recommendation. The applicants do not agree with the staff recommendation to deny
retention of the vehicular gate and realignment of the public vertical access easement in
the area of the vehicular gate.
PROCEDURAL NOTE:
The Commission’s regulations provide for referral of permit amendment requests to
the Commission if:
1)
2)
3)

The Executive Director determines that the proposed amendment is a
material change,
Objection is made to the Executive Director’s determination of
immateriality, or
The proposed amendment affects conditions required for the purpose
of protecting a coastal resource or coastal access.

If the applicant or objector so requests, the Commission shall make an independent
determination as to whether the proposed amendment is material. 14 Cal. Admin.
Code 13166.
The amendment request affects the public access special conditions imposed on
the original coastal development permit. Thus, the subject application is being
forwarded to the Commission because the Executive Director has determined that
the proposed amendment is a material change and affects conditions required for
the purposes of protecting coastal resources or coastal access.
Section 13166 of the Commission Regulations also calls for the Executive Director
to reject a permit amendment request if it would lessen the intent of the previously
approved permit. The proposed amendment is intended to resolve the issue of
unpermitted development within the lateral and vertical public access easements
required at the site as part of the original approval of the underlying coastal
development permit. Therefore, the Executive Director accepted the amendment
request for filing.
STAFF NOTE:
The applicants originally applied for a coastal development permit amendment to retain
all existing unpermitted development within the public access easements. The
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Executive Director rejected that amendment request because it would have lessened
the intent of the previously approved permit by interfering with public access provisions
required at the site under the original permit. The applicants challenged the Executive
Director’s rejection of the amendment request (5-07-127-EDD). At the Commission’s
May 10, 2007 hearing, the Commission upheld the Executive Director’s rejection of the
amendment. Subsequently, the applicant has submitted the subject amendment
request, which proposes to remove all unpermitted development except the vehicular
gate.
STAFF RECOMMENDATION:
I.
Staff Recommendation of Approval in Part and Denial in Part
Staff recommends that the Commission adopt the following two-part resolution. The motion
passes only by affirmative vote of a majority of the Commissioners present.
A.

Motion
“I move that the Commission adopt the staff recommendation to
approve in part and deny in part Coastal Development Permit
Amendment No. 5-07-385-A1”

B.

Resolution

Part 1 Approval with Conditions of a Portion of the Development
The Commission hereby APPROVES, as conditioned, a coastal development permit
amendment for the portion of the proposed development regarding removal of the
existing block wall within the lateral public access walkway (located immediately to the
east and adjacent to the subject site) and removal and relocation of the existing spa
equipment out of the public access walkway and onto the private yard area, and adopts
the findings set forth below on the grounds that the development as conditioned will be
in conformity with the Chapter 3 policies of the Coastal Act, and will not have any
significant adverse effects on the environment within the meaning of the California
Environmental Quality Act.
Part 2 Denial of the Remainder of the Development
The Commission hereby DENIES the portion of the proposed coastal development
permit amendment requesting retention of the existing, unpermitted vehicular gate
within Piedmont Circle and realignment of the access easement in the vicinity of the
vehicular gate, and adopts the findings set forth below, on the grounds that the
development would not be in conformity with the Chapter 3 policies of the Coastal
Act, and would not comply with the California Environmental Quality Act because
there are feasible mitigation measures or alternatives that would substantially
lessen the significant adverse impacts of the amended development on the
environment.
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II.

Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and conditions,
is returned to the Commission office.
2. Expiration. If development has not commenced, the permit will expire two years
from the date this permit is reported to the Commission. Development shall be pursued
in a diligent manner and completed in a reasonable period of time. Application for
extension of the permit must be made prior to the expiration date.
3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.
4. Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions of the
permit.
5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.
III.

Special Conditions

1. Revised Final Plans
A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
applicant shall submit revised final project plans for the review and approval of
the Executive Director. The revised final plans shall reflect the realignment of the
vertical public access easement as proposed by the applicant on the
Topographic Survey, Property Survey, Tract No. 10557, Piedmont Circle,
Huntington Beach, CA 92649, dated 9/20/06, revised 12/17/07, 6/19/08 except
that the final plans shall be revised as follows:
i. In the vicinity of the unpermitted vehicular gate the alignment of the access
easement shall not be altered from the existing vertical public access easement
alignment;
ii. The vertical public access easement area shall be a minimum width of five (5)
feet throughout its length and shall extend from the public right of way at Pacific
Coast Highway to and joining with the existing public access easement along the
water described in the Irrevocable Offer to Dedicate Public Access Easement
and Declaration of Restrictions recorded against the subject property on
September 26, 1985 (exhibit 8 to the staff report dated June 26, 2008) and shall
be free of all obstructions to public access (e.g. existing gates, walls,
landscaping, above-ground utility boxes);
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iii. The vehicular gate shall be deleted from the revised final plan;
B. The permittee shall undertake and maintain the development in conformance
with the final plans approved by the Executive Director. Any proposed changes
to the approved plans shall be reported to the Executive Director in order to
determine if the proposed change shall require a permit amendment pursuant to
the requirements of the Coastal Act and the California Code of Regulations. No
changes to the approved plan shall occur without a Commission amendment to
this coastal development permit unless the Executive Director determines that no
amendment is legally required.
2.

OFFERS TO DEDICATE PUBLIC ACCESS AND RECREATIONAL USE
EASEMENT

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT
AMENDMENT, the landowner(s) shall execute and record document(s) in a form
and content acceptable to the Executive Director, irrevocably offering to dedicate to
a public agency or non-profit entity acceptable to the Executive Director, an
easement for public pedestrian access and passive recreational use of a vertical
public access easement area on the subject property that shall be a 5 foot wide
area along its entire length extending from the public right of way at Pacific Coast
Highway and extending to and joining with the existing public access easement
along the water described in the Irrevocable Offer to Dedicate Public Access
Easement and Declaration of Restrictions recorded against the subject property on
September 26, 1985 (Exhibit 8 to the Staff Report dated June 26, 2008), the final
alignment of which shall be as depicted on the revised final plans approved by the
Executive Director pursuant to Special Condition No. 1.
The recorded document(s) described above shall reflect the following restrictions: i)
The vertical public access easement area shall be open to the general public for
use for up to 24-hours per day; ii) The landowner(s) shall, or, at the election of the
easement holder, the easement holder shall, maintain the easement area in
accordance with the Management and Maintenance Program approved by the
Executive Director in accordance with SPECIAL CONDITION NO. 3; iii) Any
development, as defined in Section 30106 of the Coastal Act, that diminishes
permanent public pedestrian access and passive recreational use of the easement
area is prohibited; iv) No development, as defined in Section 30106 of the Coastal
Act, shall occur within the public access easement area except for the following
development: demolition and removal of existing development in accordance with
the final plans approved by the Executive Director pursuant to SPECIAL
CONDTION NO. 1; grading and construction necessary to construct the public
access walkway and appurtenances (e.g. signs, benches, trash receptacles) in
accordance with the final plans approved by the Executive Director pursuant to
SPECIAL CONDITION NO. 5, and maintenance and repair of the approved
development within the easement area as identified in the Management and
Maintenance Program approved by the Executive Director pursuant to SPECIAL
CONDITION NO.3.
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The recorded document(s) shall include legal descriptions and graphic depictions,
prepared by a licensed surveyor, of both the entire project site and the area of the
offered easement. The offer(s) shall be recorded free of prior liens and
encumbrances that the Executive Director determines may affect the interest being
conveyed. The offer(s) shall run with the land in favor of the People of the State of
California, binding all successors and assignees, and shall be irrevocable for a
period of 21 years, such period running from the date of recording.
3.

Public Access Management and Maintenance Program
A.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the applicant shall submit, for the review and approval of the
Executive Director, a Public Access Management and Maintenance Program,
developed in consultation with any known potential acceptor of the
easement, describing the details of how the public access easements on the
subject site will be managed and maintained. In general, the owner of the
land shall maintain the public access areas until such time as any easement
required to be offered by this permit is accepted. Where an easement is
accepted by an entity in accordance with the terms and conditions of this
permit, the holder of the easement shall be responsible for management and
maintenance of the facilities within the easement unless the arrangements
between the original landowner and the easement holder dictate that the
original landowner shall retain all or part of said management and
maintenance responsibility. The Public Access Management and
Maintenance Program shall include, at a minimum: hours of operation (which
shall be the same as the hours of operation of the adjacent lateral public
access walkway along the bulkhead to the east of the subject site); periodic
repair and replacement of the public access walkways and associated
appurtenances including, but not limited to, surfaces, landscaping (if any),
and signage; identification of the types and schedule of routine maintenance
(e.g. trash collection, sweeping, vegetation maintenance and trimming.
B.
The public access easement areas shall be managed and maintained
in accordance with the approved Public Access Management and
Maintenance Program. Any proposed changes to the approved program
shall be reported to the Executive Director in order to determine if the
proposed change shall require a permit amendment pursuant to the
requirements of the Coastal Act and the California Code of Regulations. No
changes to the approved program shall occur without a Commission
amendment to this coastal development permit unless the Executive Director
determines that no amendment is legally required.

4.

Covenants, Conditions and Restriction (CC&R’S)
A. The applicant shall amend the covenants, conditions and restrictions
(CC&R’s), or an equivalent thereof, to, among other things, address ownership
and management of the public access easements. The CC&R’s amendment
shall, at a minimum, reflect the following requirements of this coastal
development permit: 1) The location and presence of area of the public access
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easements; 2) the existence and requirements of the Public Access
Management and Maintenance Program required pursuant to Special Condition
3; and, 3) the existence and requirements of the Public Access Signage Plan
required pursuant to Special Condition 5. The CC&R's amendment shall also
indicate that the amendments thereto required by this permit amendment shall
not be modified in any way or deleted unless such modification or deletion is
approved by the Executive Director or by the Commission itself as an
amendment to this permit if the Executive Director determines that an
amendment to the permit is legally required;
B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT
AMENDMENT, and prior to recordation of any CC&R's amendment, said CC &
R's amendment shall be submitted to the Executive Director for review and
approval. The Executive Director's review shall be for the purpose of insuring
compliance with the standard and special conditions of this coastal development
permit amendment. Any CC & R's amendment provisions which the Executive
Director determines are not consistent with any of the Conditions of this permit
shall be modified to be consistent before recordation.
C. After Executive Director review and approval of the CC&R's amendment
described in Item B above, and PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT AMENDMENT, the permittee shall record such
CC&R's amendment against the property in a manner approved by the
Executive Director.
5.

Public Access Signage Plan
A.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT,
and within 60 days of Commission action, the applicant shall submit, for the
review and approval of the Executive Director a public access signage program
that incorporates the following components:
1. The number and location of public access signs proposed for
installation shall be clearly identified; at a minimum the signs shall be
placed to be clearly visible from Pacific Coast Highway in both directions,
with additional signage as necessary to direct the general public along the
vertical public access easement area described in Special Conditions 1
and 2 and to and along the existing lateral public access way;
2. Signage along Pacific Coast Highway shall be large enough to be
clearly legible from traveling vehicles and shall conform to the following
minimum standards:
a) Visible from Pacific Coast Highway and a minimum of thirty (30) inches
by thirty (30) inches; with lettering at least six inches in height; the lettering
shall state: “Public Coastal Access” with appropriate directional arrow(s).
3. The size and location of the “painted bare footprints” from Pacific Coast
Highway to the lateral access walkway, as proposed by the applicant.
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4. Additional signage and measures as necessary to clearly depict to the
general public the public access available through and across the subject
site.
5. Written evidence that the above plan has been reviewed and approved
by the City of Huntington Beach.
B. The permittee shall undertake and maintain the development in conformance
with the final plans approved by the Executive Director. Any proposed changes
to the approved plans shall be reported to the Executive Director in order to
determine if the proposed change shall require a permit amendment pursuant to
the requirements of the Coastal Act and the California Code of Regulations. No
changes to the approved plan shall occur without a Commission amendment to
this coastal development permit unless the Executive Director determines that no
amendment is legally required.
6.

Lateral Public Accessway

The lateral public access walkway along the bulkhead shall remain a minimum of
five feet in width at all times, shall at all times be adjacent to the harbor waters, and
shall remain free and clear of all obstructions. If the cantilevered area ceases to be
available to serve as the public walkway, the existing lateral public access
easement shall provide lateral public access to the general public free and clear of
all obstructions and encroachments (including but not limited to, private planter
boxes).
7.

Condition Compliance

Within 60 days of Commission action on this coastal development permit
application, or within such additional time as the Executive Director may grant in
writing for good cause, the applicant shall satisfy all requirements specified in the
conditions hereto that the applicant is required to satisfy prior to issuance of this
permit amendment. Failure to comply with this requirement may result in the
institution of enforcement action under the provisions of Chapter 9 of the Coastal
Act.
8.

Commencement of Development

Within sixty (60) days of the issuance of the coastal development permit
amendment by the Executive Director, or within such additional time as the
Executive Director may grant in writing for good cause, the applicant shall
commence the development approved by this permit amendment. Within one
hundred eighty (180) days of issuance of the coastal development permit
amendment by the Executive Director, or within such additional time as the
Executive Director may grant in writing for good cause, the applicant shall complete
the development approved by this permit amendment. Failure to comply with this
requirement may result in the institution of enforcement action under the provisions
of Chapter 9 of the Coastal Act.
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9.

Changes to Approved Plan

Any changes to the approved final plans and/or any cessation of work prior to
completion shall be reported to the Executive Director. All development must occur
in strict compliance with the proposal as set forth in the application for a permit
amendment, subject to any special conditions set forth herein. Any deviation from
the approved plans must be reviewed and approved by the Executive Director and
may require Commission approval.
10.

Generic Deed Restriction

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT
AMENDMENT, the applicant shall submit to the Executive Director for review and
approval documentation demonstrating that the landowner(s) have executed and
recorded against the parcel(s) governed by this permit amendment a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit amendment, the California Coastal Commission has
authorized development on the subject property, subject to terms and conditions
that restrict the use and enjoyment of that property; and (2) imposing the Special
Conditions of this permit amendment as covenants, conditions and restrictions on
the use and enjoyment of the Property. The deed restriction shall include a legal
description of the entire parcel or parcels governed by this permit amendment. The
deed restriction shall also indicate that, in the event of an extinguishment or
termination of the deed restriction for any reason, the terms and conditions of this
permit amendment shall continue to restrict the use and enjoyment of the subject
property so long as either this permit amendment or the development it authorizes,
or any part, modification, or amendment thereof, remains in existence on or with
respect to the subject property.

IV. Findings and Declarations
The Commission hereby finds and declares:
A.

Amendment Description

In 1979 coastal development permit application No. P-79-5948 was submitted for
development of the site of the subject amendment request. The 1979 coastal
development permit application proposed to subdivide the site into five parcels,
construct a single family residence on each of the five lots, construct a bulkhead,
and construct five boat docks in the water adjacent to the proposed homes. Coastal
Development Permit No. P-79-5948 was approved subject to two special conditions
which required: 1) vertical access from Pacific Coast Highway to the bulkhead
property line, and 2) lateral access over the (5) foot walkway on top of the bulkhead.

5-07-385-A1 Piedmont Cove
Page 10

The vertical access was required in the form of a deed restricted easement. The
lateral access was required in the form of an offer to dedicate an easement. The
offer to dedicate the lateral access easement along the bulkhead has been
accepted by the Coastal Conservancy.
The current amendment request proposes:
1.

Retention of Existing Unpermitted Vehicular Gate

The applicants are requesting after-the-fact approval of an unpermitted vehicular
gate within Piedmont Circle (a private street). The vehicular gate is thirty (30) feet
wide and approximately 6 to 7 feet high. It is wrought iron. It is attached to the
property line wall on the eastern side of the property. A portion of the vehicular gate
and a gate control box are located within –and completely obstruct- the vertical
public access easement.
An unpermitted pedestrian gate, previously attached to the vehicular gate, has been
removed by the applicants.
2.

Realignments of Vertical Public Access Easement

There is an area to the westerly side of the gate and control box, outside of the
existing easement, that pedestrians could use to go around the gate. The applicants
are proposing to realign the vertical access easement in the area of the vehicular
gate such that it shifts to the west, around the western end of the vehicular gate and
gate control box (see exhibit 4).
At a separate location, the applicants are proposing another shift of the vertical
access easement in the area between the existing residences and where it crosses
Piedmont Circle (see exhibit 5).
3.

Lateral Access Easement: Removal of Unpermitted Spa Equipment,
Retention/Modification of Planter Boxes, Realignment of Public Walkway &
Replacement of Concrete Wall with Pipe Rail Fence

The applicants are proposing to remove existing obstructions within the lateral public
access easement along the bulkhead. Obstructions to be removed include private
spa equipment (spa motor, filtration system and electrical equipment) and the wall
enclosing the spa equipment. The spa equipment is proposed to be placed within
private yard area, outside the lateral public access easement.
The applicants also propose to modify an existing planter box located at the eastern
end of and within the lateral public access easement. The easternmost planter box
wall is currently perpendicular to the lateral public access easement and extends
approximately two (2) feet into the easement. The eastern planter box wall is
proposed to be removed and reconstructed at approximately a forty five (45) degree
angle to its current alignment (see exhibit 3). The realignment of the planter box wall
is intended to allow transition from the existing, open public access walkway offsite
to the east, to the modified lateral public access walkway across the subject site.
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Although a five (5) foot wide lateral public access easement exists along the
bulkhead at the subject site, it has never yet been open and available to the public.
With approval and commencement of the development proposed in this amendment
to remove existing obstacles, and given that the easement has been accepted by
the Coastal Conservancy, the public accessway is expected to be available to the
general public soon.
It is important to note that the location of the lateral access easement is not
proposed to be changed. The usable area of the public walkway, however, would
effectively be shifted channelward. The planter boxes, with the one modification
described above, are proposed to remain in their current location, encroaching
approximately two feet into the lateral access easement. The area proposed to be
available for use by the general public as the lateral public access walkway would be
a minimum of five (5) feet, seven (7) inches wide at the easternmost approximately
ten (10) feet (nearest the adjacent, existing, open public access walkway), widening
to a minimum of seven (7) feet for the remainder of the walkway (approximately one
hundred ninety [190] feet in length). The total length of the lateral public walkway at
the subject site is approximately two hundred (200) feet.
The proposal also includes replacement of a concrete wall with a pipe rail fence
along the channelward edge of a portion of the cantilevered area. The pipe rail
fence is proposed to match the railing along the existing, open public walkway to the
east, as well as the remainder of the cantilevered area on site (see exhibit 3).
The applicants propose to retain the five (5) foot wide lateral public access
easement in its current location/configuration. However, the effective area of the
lateral public access walkway will be located within the seaward approximate 3 feet
of the easement and will extend channelward onto the area cantilevered five feet
beyond the bulkhead. The proposed channelward shift of the lateral access
walkway would allow the five homeowners/applicants to retain existing rear yard
planters. The channelward area cantilevers over the water and the applicants do not
own this area. Thus, they cannot offer to dedicate an easement for public access
use in this area. Therefore, the location of the five (5) foot wide lateral access
easement will remain as is in place.
4.

Removal of Block Wall Within Accessway

In addition, the applicants further propose the removal of an existing, unpermitted
concrete block wall that is located immediately adjacent to the subject site, on the
neighboring property to the east. The block wall is located within an existing, public
accessway. The block wall precludes continuation of existing public access onto
and across the subject site along the bulkhead. Removal of the block wall, in
conjunction with removal of the spa equipment and enclosure, will allow the public
access at the subject site to connect with the existing public access walkway
adjacent to the subject site.
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5.

Public Access Signage

The applicants are also proposing a public access signage program as follows: “The
public access signage program will include typical coastal access signs along the
wall as well as painted bare footprints from PCH [Pacific Coast Highway] to the
lateral access along the water. Please see enclosed photos for examples of these
signs [see exhibit 6].”

The subject site is located within the City of Huntington Beach and fronts on the
waters of Huntington Harbour. The City has a certified Local Coastal Program. The
Commission, in certifying the LCP, found the LCP to be in conformity with and
adequate to carry out the Coastal Act. Although review of amendments to coastal
development permits approved by the Commission is not delegated to the local
government after certification of the LCP, pursuant to Section 30604(b) and (c) of
the Coastal Act, the standard of review for the proposed amendment is the City’s
certified Local Coastal Program and the public access and recreation policies of the
Coastal Act.
B.

Description of Previously Approved Development

The Coastal Development Permit No. P-79-5948 (see exhibit 7) project description
states:
“Subdivision of land creating 5 parcels; 2488 sq. ft., 2610 sq. ft., 2683 sq. ft.,
2850 sq. ft., 3268 sq. ft., and a common access easement where one 32,670
sq. ft. parcel now exists, and construct 5 identical 3-story, 3850 sq. ft. SFD’s
with 3-bdr, sitting room, family room, and attached 2-car garage, a bulkhead
and 5 boat slips are to be constructed as a part of the project. All newly
created lots are zoned R-2 and less that 4000 sq. ft. in area; 33’ above AFG.”
The two special conditions of Coastal Development Permit No. P-79-5948 were met
via documents recorded in the official records of Orange County on September 26,
1985 (see exhibits 8 and 9).
Subsequent to approval of the original coastal development permit, the project was
modified by Coastal Development Permit Amendment No. A-80-6590, allowing a
reduction in the size of the boat slips to 17 feet wide and to increase the number of
boat slips to seven. However, that amendment was later superseded by Coastal
Development Permit Amendment No. 5-81-401A under which the number of boat
slips reverted to five and the final slip configuration was approved. In addition, four
permit extensions were granted. None of these actions made any changes to the
previously imposed public access requirements.
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C.

Denial In Part Findings
1.

Public Access

Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California
constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.
Section 30212 of the Coastal Act states, in pertinent part:
Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development except where … [exceptions do
not apply].
In addition, the City’s certified Local Coastal Program (LCP) contains the following
policies and zoning regarding public access.
Policy C 1.1.5 (in pertinent part):
New residential development should be sited and designed in such a manner
that it maintains and enhances public access to the coast.
Policy C 2.5.1:
Require that existing public access to the shoreline and Huntington Harbour
waterways be maintained and enhanced, where necessary and feasible, not
withstanding, overriding safety, environmental or privacy issues.
Policy C 2.6.1
Require an offer of dedication of an easement in all new development,
pursuant to Article2 Section 30212 of the Coastal Act, to allow vertical
access to the shoreline or to public recreation areas or to public trails and
bikeways unless the following condition(s) exists (conditions a – d are not
applicable).
Policy C 2.6.2
Require an offer of dedication of an easement in all new development, pursuant to
Article 2, Section 30212 of the Coastal Act, to allow lateral access along the
shoreline, public recreation areas or to public trails and bikeways unless the
following condition(s) exist (conditions a – c are not applicable)
Policy C 2.7.1
Maintain and enhance, where necessary, the coastal resource signing
program that identifies public access points, bikeways, recreation areas and
vista points throughout the coastal zone.
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In addition, the certified Implementation Plan includes the following restriction on
privacy gates for residential developments:
231.18 D. Residential parking
5.
Privacy gates may be installed without a conditional use permit provided
there is compliance with the following criteria prior to the issuance of building
permits:
1)
2)

Fire Department approval for location and emergency entry.
Postmaster approval of location for mail boxes or entry for
postal carrier.
3)
Shall provide a driveway within a minimum of twenty (20)
feet for vehicle stacking.
4)
No adverse impacts to public coastal access, including
changes in the intensity of use of water, or of access thereto, shall
result from installation of the privacy gates. (emphasis added)
5)
A coastal development permit must be obtained prior to
construction of any such gate within the coastal zone.
Development of Huntington Harbour began in the early 1960s. The harbour
encompasses 860 acres, of which 225 acres are water. With all the inlets, bays,
and islands in Huntington Harbour there are many miles of waterfront land.
However, only a small fraction of that waterfront area is available to the general
public. Public access within Huntington Harbour is severely limited. Some
waterfront land is available to the public within the harbor, but the vast majority of
the waterfront is inaccessible to the general public due to the pattern of private
residential development.
There are small pockets of recreational uses that front on the harbor waters and
there are a few (four) public walkways along the water. There is a public walkway
around the Portofino Cove condominium development near Seabridge Park, and
there is a public walkway along a portion of the bulkhead on Trinidad. There is also
a public walkway at the Huntington Harbour Bay Club site. There is also a visitor
commercial center, known as Peter’s Landing, located on the water at Pacific Coast
Highway and Anderson Street. A public access walkway exists along the water in
front of Peter’s Landing and extends to the subject site. (See exhibit 10).
The public lateral and vertical accessways required at the subject site are especially
important because they link to the existing public walkway at Peter’s Landing. The
lateral accessway from Peter’s Landing to the subject site provides roughly 1/3 of a
mile of continuous public access along the harbour-front. Moreover, general public
activity at Peter’s Landing, including dining and shopping, increase the likelihood
that the walkway will used by a significant number of visitors. The vertical access at
the subject site is also important as it provides both an access point to and egress
point from the lateral accessway along the bulkhead. Given the limited availability
of existing public access opportunities within Huntington Harbour, maintaining public
access to and within Huntington Harbour is critical. Furthermore, the fact that the
public accessway at the subject site links to an existing public walkway along the
water and that that walkway leads to a public commercial area, all combine to
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emphasize the importance of maximizing the public access available at the subject
site. The certified LCP’s public access policies cited above require that public
access be maintained and enhanced. Section 30210 of the Coastal Act also
requires that public access be maximized. Section 30212 highlights the need to
provide access to the water from the nearest public roadway (vertical access).
1. Vehicular Gate & Realignment of the Vertical Easement in the Vicinity of
the Gate
An existing unpermitted, 30 foot wide, 6-7 foot high, wrought iron gate spans the
driveway entry to Piedmont Cove. The gate can be opened and closed to allow
vehicles into and out of the property. The applicants are proposing to retain the
unpermitted vehicular gate (see exhibit 4). As described more fully below, the
existing gate and retention of it would interfere with public access. The applicants
assert that removal of the vehicular gate will “invite motorists to turn into the
community only to realize there is no public parking available.” Furthermore, the
applicants assert, the private drive must be kept clear for fire and emergency
vehicle access. A single illegally parked car, they argue, could block vital
emergency vehicle access. Additional bases put forth by the applicants to support
the request to retain the vehicular gate include the following: 1) there is no room for
a car to turn around once it enters Piedmont Circle; 2) because the driveway
(Piedmont Circle) has an “L” shaped bend in it, drivers will not realize there is no
parking or turn-around area available. According to the applicant, this may cause
drivers who mistakenly turn into Piedmont Circle to be forced to back out on to
Pacific Coast Highway, a risky procedure; 3) residents of the five homes at the
subject site would not be able to maneuver their cars into or out of their garages if
cars parked on site; and, 4) the residents do not have the capacity to patrol the
driveway to prevent or report illegal parking.
However, the applicants are also proposing to paint the curbs along Piedmont Circle
red “to clearly distinguish no parking areas.” This proposed measure alone,
(without the gate), would adequately address the applicants’ concerns regarding
illegal public parking. However, there are additional measures that could be
employed to further address the applicants’ concerns in lieu of a gate. For instance,
the applicants could post signs indicating “no vehicular outlet” and “no public
parking – tow away at vehicle owners expense” to further address some of their
concerns. These measures are commonly used with success by private property
owners elsewhere to address public parking on private property. The public access
signs proposed by the applicant might also indicate public pedestrian access, as an
additional notice that public vehicular access cannot be accommodated.
The vehicular gate is thirty (30) feet wide and approximately 6 to 7 feet high. It is
wrought iron. It is attached to the property line wall on the east side of the property.
Given the bulk and scale of the vehicular gate, it would be difficult to discern the five
foot wide vertical pedestrian accessway located adjacent to the gate when one is
traveling along Pacific Coast Highway. Instead a traveler, especially from a vehicle,
would likely glimpse only the wrought iron fence. It creates a powerful impression
that the site is gated and no public access is available. Public access signage
alone is not adequate to counterbalance the presence of the imposing, six to seven
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foot high, wrought iron gate. The signage would indicate public access is available,
but the gate would make it appear that it was not. A person on Pacific Coast
Highway, looking for the public access identified in the signage program, would look
along Piedmont Circle, see the gate and assume that the entire drive is privately
gated and thus inaccessible to the public. This is especially true because Piedmont
Circle’s total width at Pacific Coast Highway is thirty (30) feet and the vehicular gate
is 30 feet wide. Piedmont Circle widens to thirty-seven (37) feet at the location of
the gate, but it also curves near that location too, making the five (5) foot wide
pedestrian easement even more difficult to discern.
Moreover, a portion of the vehicular gate, as well as one of the gate’s electrical
control boxes, are actually located within the existing five (5) foot wide vertical
access easement. The applicants propose to realign the vertical access easement
such that it “jogs” west, around these encroachments. However, as described
above, the vehicular gate is located in an area where Piedmont Circle curves, which
already makes it appear as though the vehicular gate extends across the entire
drive. Realigning the easement in this area would place the easement even deeper
into the curve of Piedmont Circle, making it still more difficult for the general public
to discern the existence of the vertical public accessway. It would be an intrepid
pedestrian who would not be put off by Piedmont Circle private drive, and the six to
seven foot high, 30 foot wide wrought iron gate. Thus, with the proposed signage
program alone, access will not be maximized if the vehicular gate remains.
Retention of the vehicular gate within Piedmont Circle would create a significant
impediment to public use of the vertical accessway. The gate’s presence would
create the appearance that the public vertical accessway is private and not
available for general public use. The gate creates an impression of exclusivity and
would serve as a deterrent to public access. This would only be exacerbated by the
proposed realignment of the vertical easement in the vicinity of the gate. The
proposal to retain the vehicular gate and to realign the vertical easement would
lessen the intended effect of the previously approved permit and adversely impact
public access. Due to existing development patterns in Huntington Harbour, public
access to the harbour waters is already extremely constrained. The proposed
retention of the unpermitted vehicular gate, combined with the proposed
realignment of the vertical easement, would further exacerbate the already limited
public access opportunities within the Huntington Harbour area, inconsistent with
the public access polices of the Coastal Act.
Furthermore, the City’s certified Land Use Plan (LUP) policy C 2.5.1 requires that
existing public access to Huntington Harbour waterways be maintained. The City’s
certified Implementation Plan (IP) allows installation of “privacy gates” in residential
developments without approval of a conditional use permit, unless they would have
an adverse impact on public coastal access. The applicant has applied for a
conditional use permit for the vehicular gate. The City is in the process of reviewing
the application. But to date no City approval has been issued for the vehicular gate.
The City has issued “approval in concept” for all other aspects of the proposed
project, but the vehicular gate was not included in that preliminary approval. In this
case, as described above, the privacy gate would have an adverse impact on public
coastal access.
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The proposed amendment would further limit the public’s ability to access the
harbor’s waterfront. Restricting public access, as would result from the proposed
amendment request to retain the unpermitted vehicular gate, is inconsistent with the
public access policies of the certified LCP and with Sections 30210 and 30212 of
the Coastal Act which require that public access be maximized and that public
access from the nearest public roadway to the shoreline be provided. Therefore the
proposed retention of the unpermitted vehicular gate is inconsistent with the public
access policies of both the certified LCP and the Coastal Act and therefore must be
denied. Moreover, the realignment of the vertical access easement in the vicinity of
the unpermitted vehicular gate is also inconsistent with the public access policies of
LCP and Coastal Act and must also be denied.

2.

California Environmental Quality Act

Section 13096 Title 14 of the California Code of Regulations requires Commission
approval of a coastal development permit application to be supported by a finding
showing the application, as conditioned by any conditions of approval, to be consistent
with any applicable requirements of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse effect which the activity may
have on the environment.
As described above, the proposed retention of the unpermitted vehicular gate and
realignment of the vertical public access easement in the area of the vehicular gate,
cannot been found consistent with the certified LCP and the public access and
recreation policies of the Coastal Act. There are feasible alternatives or additional
feasible mitigation measures available as described above, which would
substantially lessen any significant adverse impact which the activity may have on
the environment. Therefore, the Commission finds that the proposed vehicular gate
and realignment of the vertical public access easement in the area of the vehicular
gate cannot be found consistent with the requirements of the Coastal Act to conform
to CEQA. Thus, the proposal has been denied.
D. Approval in Part Findings
1.

Public Access

Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California
constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.
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Section 30212 of the Coastal Act states, in pertinent part:
Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development except where … [exceptions do
not apply].
In addition, the City’s certified Local Coastal Program (LCP) contains the following
policies and zoning regarding public access.
Policy C 1.1.5 (in pertinent part):
New residential development should be sited and designed in such a manner
that it maintains and enhances public access to the coast.

Policy C 2.5.1:
Require that existing public access to the shoreline and Huntington Harbour
waterways be maintained and enhanced, where necessary and feasible, not
withstanding, overriding safety, environmental or privacy issues.
Policy C 2.6.1
Require an offer of dedication of an easement in all new development,
pursuant to Article2 Section 30212 of the Coastal Act, to allow vertical
access to the shoreline or to public recreation areas or to public trails and
bikeways unless the following condition(s) exists (conditions a – d are not
applicable).
Policy C 2.6.2
Require an offer of dedication of an easement in all new development,
pursuant to Article 2, Section 30212 of the Coastal Act, to allow lateral
access along the shoreline, public recreation areas or to public trails and
bikeways unless the following condition(s) exist (conditions a – c are not
applicable)
Policy C 2.7.1
Maintain and enhance, where necessary, the coastal resource signing
program that identifies public access points, bikeways, recreation areas and
vista points throughout the coastal zone.
In addition, the certified Implementation Plan includes the following restriction on
privacy gates for residential developments:
231.18 D. Residential parking
6.
Privacy gates may be installed without a conditional use permit provided
there is compliance with the following criteria prior to the issuance of building
permits:
1)
2)

Fire Department approval for location and emergency entry.
Postmaster approval of location for mail boxes or entry for
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postal carrier.
3)
Shall provide a driveway within a minimum of twenty (20)
feet for vehicle stacking.
4)
No adverse impacts to public coastal access, including
changes in the intensity of use of water, or of access thereto, shall
result from installation of the privacy gates. (emphasis added)
5)
A coastal development permit must be obtained prior to
construction of any such gate within the coastal zone.
As described previously in this staff report, public access opportunities within
Huntington Harbour are extremely limited, making any existing opportunities all the
more valuable. Assurance that these opportunities are maintained, encouraged and
enhanced is required by public access policies of the certified LCP and Sections 30210
and 30212 of the Coastal Act.
a) Realignment of Vertical Easement Between the Homes and at Piedmont Circle
Crossing
The applicants are proposing to realign the vertical access easement in the area of
the vehicular gate such that it would shift to the west, around the western end of the
vehicular gate and gate control box (see exhibit 4). However, as described in the
findings for denial in part, that realignment would not be consistent with the public
access polices of the Coastal Act, and has therefore been denied.
The applicants are also proposing to realign the vertical public access easement in
the area between the existing residences and where the vertical public access
easement crosses Piedmont Circle (see exhibit 5). The current easement is five (5)
feet wide. The proposed realigned easement is also proposed to be five (5) feet
wide. There are several obstructions to public access within the existing easement
in this area including vegetation and walls. With a few exceptions noted next, the
new easement would be clear of obstructions. There is an existing concrete
walkway between the homes, and the realignment would follow that existing
walkway, with some additional space in the easement on each side of the walkway.
However, the property survey prepared by MP Surveyors, dated 9/20/06 and revised
6/18/08, includes a slight discrepancy. In the area where the vertical easement is
proposed to be realigned between the homes, a plan notation indicates the sidewalk
is five (5) feet wide. However, if that area is measured using the graphic scale
provided on the survey, the area is only five (5) feet wide when an existing garden
wall is included.
The minimum width acceptable for a public access easement is five (5) feet. The
five (5) feet must be unencumbered by encroachments. Therefore, the realignment
must provide a minimum of five (5) feet clear width with no structures or
encroachments of any kind that obstruct access. Encroachments of this sort, in
addition to physically limiting the area available for public use, also create a sense
that the easement area may be private, and so public use is inhibited. In addition,
when the easement area is already the minimum possible width (five feet), there is
simply no ability to absorb the loss of easement area without adversely impacting
the effective use of the easement by the general public.
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Therefore, the reduction in the width of the public access easement caused by the
encroaching garden wall cannot be found to be consistent with public access
policies of the certified LCP or Section 30210 of the Coastal Act which requires that
access be maximized or with Section 30212 of the Coastal Act which requires that
public access from the nearest public roadway to the shoreline be provided.
However, if the proposed realignment were modified to provide a minimum vertical
access easement width of five (5) feet, free of all encroachments, then the
Commission could find that this area of the proposed realignment is consistent with
the public access policies of the certified LCP and with the requirements of Sections
30210 and 30212 of the Coastal Act. Therefore, as a condition of approval, the
applicant shall submit a revised site plan/property survey, for the review and
approval of the Executive Director, indicating that the vertical access easement is a
minimum of five (5) feet and is free of any encroachments. Furthermore, the
applicant shall remove any development that encroaches within the realigned
easement. Therefore, only as conditioned, does the Commission find the proposed
realignment of the vertical access easement (in the area between the homes) to be
consistent with the certified LCP and Sections 30210 and 30212 of the Coastal Act.
The applicant is also proposing to realign the vertical access easement in the area
where the easement crosses Piedmont Circle (see exhibit 5). This is proposed so
that the easement better aligns with the existing concrete walkway between the
homes. As described above, the vertical access easement is proposed to be
realigned so that it conforms to the existing concrete walkway. The proposed
realignment of the public vertical easement in the area where it crosses Piedmont
Circle raises no issues of consistency with the public access policies of the certified
LCP or Coastal Act.
Although the applicants have proposed to realign the public vertical access
easement, no mechanism has been put forth by the applicant as a means of
securing the proposed realignment. Assurances must be in place that the public
vertical access easement will remain viable and available to the general public.
Thus, the realigned easement, as proposed by the applicant and as approved by the
Commission, must be clearly dedicated for public use. This is typically
accomplished via recordation of some type of legal documentation.
In this case, it appears that the method most beneficial to the general public and the
best way to assure that public access is maximized would be through recordation of
an offer(s) to dedicate a public access easement. This also appears to be the
method most beneficial to the applicants as well, because, once the offer(s) is
accepted, the applicant would be relieved of the burden of maintaining the public
access way. The existing vertical access easement was established via a deed
restricted easement. If that method were re-employed with the realignment, the
applicant would retain all responsibility for maintaining the vertical public access
easement in perpetuity. Furthermore, the lateral access easement at the site was
secured through recordation of an offer to dedicate. The offer to dedicate the lateral
access easement has been accepted by the Coastal Conservancy. With
acceptance of the lateral access easement, it seems likely that the related vertical
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access easement would also be accepted by the Coastal Conservancy or similarly
acceptable entity.
In order to accomplish both the applicants’ proposal to realign the vertical public
access easement and the LCP and Coastal Act requirements to maximize public
access and to provide public access from the nearest public roadway to the
shoreline, a legal instrument documenting the vertical public access easement must
be employed. However, no such instrument is proposed. Without the assurance
provided by a legal instrument, the proposed realignment could not be found to be
consistent with the public access policies of the LCP and Coastal Act. However, if a
special condition were imposed requiring the applicant to record an offer(s) to
dedicate the proposed realignment (as approved by the Commission) of the vertical
public access easement, the realignment could be found to be consistent with the
public access policies of the LCP and Coastal Act. Therefore, only as conditioned to
record an offer(s) to dedicate the vertical public access easement, is the proposed
amendment consistent with public access policies of the certified LCP and Sections
30210 and 30212 of the Coastal Act.
Once the required offer(s) to dedicate is properly recorded and accepted, the
existing deed restriction (Deed Restriction recorded against the subject property on
September 26, 1985 [Exhibit 9 to the Staff Report dated June 26, 2008]) will become
superfluous. Thus, the Commission directs the Executive Director to permit the
applicant to record a document, subject to the review and approval of the Executive
Director, extinguishing the deed restriction (Deed Restriction recorded against the
subject property on September 26, 1985 [Exhibit 9 to the Staff Report dated June
26, 2008]) after the required offer(s) to dedicate the realigned vertical accessway
has been properly recorded and accepted by an entity acceptable to the Executive
Director.
b)

Public Access Signage Program

The applicants’ proposal for a public access signage program states: “The public
access signage program will include typical coastal access signs along the wall as
well as painted bare footprints from PCH [Pacific Coast Highway] to the lateral
access along the water.”
A public access signage program is an essential component in assuring that the
general public is aware of the access opportunities available at the subject site. The
certified LCP requires coastal resource signing to identify public access points
throughout the coastal zone. Without a public access signage program the
Commission could not find the proposal to be consistent with the public access
policies of the certified LCP including Policy C 2.7.1. Further, the Commission could
not find that public access is maximized as required by Section 30210 of the Coastal
Act or that public access from the nearest public roadway to the shoreline is
provided as required by Section 30212 of the Coastal Act.
However, the applicants’ public access signage program lacks vital, specific details.
Although the proposed public access signage program proposes “typical coastal access
signs along the wall” and a sample sign design was submitted, no details were included
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as to how many or where the signs will be placed. It is not clear whether all signage will
be as shown in the sample sign design submitted or more than one type of sign would
be employed. More than one type of sign may be appropriate, as the goal of a sign
placed at Pacific Coast Highway may be different from the goal of a sign located further
in along Piedmont Circle.
The location and number of signs, too, is critical in assuring that public access is
maximized. Signs must be placed such that they would be clearly readable by motorists
traveling along Pacific Coast Highway in both directions. Because Piedmont Circle
curves and further along makes an “L” shaped bend, public access signs should be
placed appropriately to make clear that the public access extends along Piedmont
Circle and, further, makes it clear that the public access easement extends though the
open area between the homes. Signage within the area between the homes is
especially critical to insure that members of the public are aware the public access
continues through this landscaped area between residential development.
The applicant has proposed painting bare footprints from Pacific Coast Highway to the
lateral access along the water. This appears to be a good way of directing the public
along the vertical access way. However, no information is provided as to the size of the
footprints or the frequency of the footprints. No information is provided, either, as to the
color of the footprints. All this is necessary in order to determine whether the footprints
will be adequate to direct the general public. Moreover, the footprints and the more
traditional signage must work together to encourage public use of the pedestrian
easement. A single sign in the wrong location would not be offset by the presence of
the footprints, which without adequate signage would be missed by most passers-by,
certainly by motorists.
An expanded public access signage program that provides the details discussed
above would increase the awareness of the public access opportunities available at
the subject site. However, such a signage program has not yet been submitted for
review. Therefore, in order to insure that a complete and effective public access
signage program is established at the subject site, a special condition is imposed
which requires the applicant to submit, for the review and approval of the Executive
Director, a comprehensive public access signage program that includes the level of
detail and the components described above. The special condition further requires
that the applicants comply with the approved public access signage plan.
c)

Revised Plans Eliminating Vehicular Gate & Realignment

As described in the findings for denial, the proposed retention of the unpermitted
vehicular gate is not consistent with the public access policies of the certified LCP
or Coastal Act. Consequently, retention of the vehicular gate has been denied. The
project plans (Topographic Survey, Property Survey, Tract No. 10557, Piedmont
Circle, dated 9/20/06, revised 12/17/07, and 6/19/08) however, include the vehicular
gate as well as realignment of the vertical easement in the vicinity of the gate.
Therefore, to assure that only the portions of the project that are consistent with the
public access policies of the certified LCP and Coastal Act are allowed, a special
condition is imposed which requires submittal of revised plans/site survey that
indicate that the unpermitted vehicular gate, gate box and the realignment of the
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vertical easement in the vicinity of the gate, have all been eliminated from the
project.
d)

Removal of Spa Equipment and Enclosure

The applicants are proposing to remove existing obstructions within the lateral public
access easement along the bulkhead. Obstructions to be removed include private
spa equipment (spa motor, filtration system and electrical equipment) and the wall
enclosing the spa equipment. The spa equipment is proposed to be placed within
private yard area, outside the lateral easement.
Removal of the spa equipment and enclosure (together with removal of the block
wall described below) will open up the area and provide the opportunity to establish
the lateral public access that was required at the site under the original coastal
development permit (Coastal Development Permit No. P-79-5948). In approving
the original coastal development permit, the Commission found that, were it not for
the provision of public access, the project could not be found to be consistent with
the public access policies of the Coastal Act. As proposed, removal of the spa
equipment and enclosure will be a significant step in maximizing public access at
the subject site. Without the proposed removal of the spa equipment and
enclosure, the proposed amendment could not be found to be consistent with the
public access policies of the certified LCP or Section 30210 of the Coastal Act,
which requires that access be maximized. Furthermore, without the proposed
removal of the spa equipment and enclosure, the amendment would lessen the
intended effect of the original permit and would, therefore, have had to be rejected.
Therefore, the Commission finds that the proposal to remove the spa equipment
and enclosure is necessary to find the proposed amendment consistent with the
public access policies of the certified LCP and Coastal Act.
e)

Removal of Block Wall on Adjacent Property

The applicants propose the removal of an existing, unpermitted concrete block wall
that is located immediately adjacent to the subject site, to the east, on the
neighboring property. The unpermitted wall is located immediately adjacent to, but
just off the subject site. However, the wall is contiguous with the property line wall
approved pursuant to the coastal development permit which authorized subdivision
of the property at issue and construction of homes. The block wall is located within
an existing, public accessway. The block wall precludes continuation of existing
public access onto and across lateral access that exists at the subject site along the
bulkhead. Removal of the block wall, in conjunction with removal of the spa
equipment and enclosure, will allow the public accessway at the subject site to
connect with the existing public access walkway adjacent to the subject site.
Although the block wall is not located on property owned by the applicants, the
applicants have received written permission from the property owner to conduct the
proposed work (see exhibit 11). Thus, the applicants have the legal ability to
perform the work as proposed.
Removal of the block wall (together with removal of the spa equipment and
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enclosure described above) will open up the area and provide the opportunity to
establish the lateral public access connection between the public access at the
subject site and the lateral access adjacent to the subject site and continuing to
Peter’s Landing. As proposed, removal of the block wall will be a significant step in
maximizing public access at the subject site and in the vicinity. Therefore, the
Commission finds that the proposed removal of the block wall is consistent with the
public access policies of the LCP and Section 30210 of the Coastal Act, which
requires that access be maximized.
f)

Lateral Access Easement
i) Shift in Location of Effective Lateral Access Area

Although the applicants are proposing to retain the existing lateral public access
easement in its original location, they propose to shift the actual location of the
publicly accessible walkway. The effective area proposed to be available to the
general public for use as a lateral public access walkway is located within the
seaward approximate 3 feet of the easement and extends channelward onto the
area cantilevered four feet beyond the bulkhead. The area proposed to be available
for use as the lateral public access walkway would be a minimum of five (5) feet,
seven (7) inches wide at the eastern approximately ten (10) feet (nearest the
adjacent, existing, open public access walkway), widening to a minimum of seven
(7) feet for the remainder of the walkway (approximately one hundred ninety [190]
feet in length). See exhibits 3 and 13.
The proposed channelward shift of the lateral access walkway would allow the five
homeowners within this development to retain existing rear yard planters. The
channelward area cantilevers over the water and the applicants do not own this
area. Thus, they cannot offer to dedicate an easement for public access use in this
area. Therefore, the location of the five (5) foot wide lateral access easement,
though not active in the landwardmost two feet due to the presence of the planter
boxes, remains effective and in place.
However, a mechanism must be in place to assure that the lateral public access
area remains available for general public use. And that if the cantilevered area,
which the applicants do not own, for any reason ceases to be available for public
access use, then the entire existing public access easement, free of all
encroachments (including, but not limited to, the existing planter boxes), must
provide the public access walkway. The minimum width of the public access
walkway must at all times remain at least five (5) feet wide and be located adjacent
to the water. No such mechanism is proposed.
Without an assurance as to the continued availability and usefulness of the lateral
public access walkway along the bulkhead at the subject site, the amendment could
not be found to be consistent with the certified LPC policies and would not maximize
public access as required by Section 30210 of the Coastal Act. However, if a
special condition is imposed, requiring the applicant to provide lateral public access
within the entire five (5) foot wide lateral public access easement in the event the
cantilevered area ceases to be available, continuing, meaningful lateral public
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access would be assured, and this aspect of the proposed amendment could be
found to be consistent with the certified LCP and Section 30210 of the Coastal Act.
Therefore, the Commission finds that, only if conditioned as described above, is the
proposed amendment consistent with the public access policies of the certified LCP
and Coastal Act.
ii)

Modify/Retain Planters Within Lateral Easement Area

The applicants also propose to modify an existing planter box located at the eastern
end of and within the lateral access easement. The eastern planter box wall is
currently perpendicular to the lateral access easement and extends approximately
two (2) feet into the easement. The eastern planter box wall is proposed to be
removed and reconstructed at approximately a forty five (45) degree angle to its
current alignment (see exhibit 3). The realignment of the planter box wall is
intended to allow transition from the existing, open public access walkway to the
east, to the proposed realigned lateral public access walkway across the subject
site. The planter boxes, with the one modification described above, are proposed to
remain in their current location, encroaching approximately two feet into the lateral
access easement. As long as the shifted lateral public access remains open and
viable, the encroaching planter boxes will not interfere with public access.
However, as described above, if the shifted lateral access area ceases to be
available and viable, the existing lateral public access easement must provide the
required public access. Consequently, if a special condition is imposed, as
described above, to remove the planter boxes if necessary, then this aspect of the
proposed amendment could be found to be consistent with the public access
policies of the certified LCP and Coastal Act. Therefore, the Commission finds that
only as conditioned, is the proposed amendment consistent with the public access
policies of the certified LCP and Coastal Act.
iii) Replace Concrete Wall with Pipe Rail Fencing on Channelward
Edge of Cantilevered Area
The applicants’ proposal also includes replacement of a concrete wall with a pipe rail
fence along the channelward edge of a portion of the cantilevered area. The pipe
rail fence replacement is proposed to match the railing along the existing, open
public walkway to the east, as well as the remainder of the cantilevered area on site
(see exhibit 3).
This proposal will provide continuity between the existing open public access
easement along the bulkhead to the east and the lateral public access walkway at
the subject site. This continuity will encourage members of the general public to
continue from the existing public walkway onto the project site’s public walkway.
Thus, this proposal will maximize public access as required by the public access
policies of the LCP and Section 30210 of the Coastal Act.
g) Deed Restriction
The Commission imposes a special condition requiring that the property owner
record a deed restriction against the property, referencing all of the above Special
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Conditions of this permit and imposing them as covenants, conditions and
restrictions on the use and enjoyment of the property. To ensure that any
prospective future owners of any of the properties within this development are
made aware of the applicability of the conditions of this permit, the Commission
also imposes a special condition requiring that these conditions be referenced and
described in the CC&Rs, or other governing document, for this development. Thus,
as conditioned, any prospective future owner of property within this development
will receive actual notice of the restrictions and/or obligations imposed on the use
and enjoyment of the land including the risks of the development and/or hazards to
which the site is subject, and the Commission’s immunity from liability.
h)

Public Access Management and Maintenance Program

In order to assure that the lateral and vertical public accessways on site are
managed and maintained in a way that promotes continued public use of the
accessways, the applicants shall prepare, in conjunction with the acceptor(s) of the
easements (if known), a Public Access Management and Maintenance Program
that identifies hours of operation (which shall be the same as the hours of operation
of the adjacent lateral public access walkway along the bulkhead to the east of the
subject site); periodic repair and replacement of the public access walkways and
associated appurtenances including, but not limited to, surfaces, landscaping (if
any), and signage; and identification of the types and schedule of routine
maintenance (e.g. trash collection, sweeping, vegetation maintenance and
trimming). Only if conditioned as described can the proposed amendment be found
consistent with the public access polices of the certified LCP and Coastal Act,
including Section 30210 which requires that public access be maximized.
i)

Conclusion: Approval in Part

Therefore, the Commission finds that only as conditioned to: 1) remove of any
development within the realigned vertical public access easement and to submit
revised plans indicating the entire length of the realigned vertical public access
easement is a minimum of five (5) feet wide and free of encroachments; 2) record
an offer to dedicate the realigned vertical public access easement; 3) submit and
comply with a comprehensive public access signage program; 4) acknowledge and
agree to provide lateral public access within the existing lateral public access
easement along the bulkhead in the event the cantilevered access area cease to be
available and/or viable, and that the lateral public access remains a minimum of five
(5) feet wide and free of encroachments; 6) recordation of a deed restriction
referencing all special conditions of this amendment; can the proposed
development be found to be consistent with the public access policies of the LCP
and Coastal Act.
2.

California Environmental Quality Act

Section 13096 Title 14 of the California Code of Regulations requires Commission
approval of a coastal development permit application to be supported by a finding
showing the application, as conditioned by any conditions of approval, to be consistent
with any applicable requirements of the California Environmental Quality Act (CEQA).
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Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse effect which the activity may
have on the environment.
The proposed project, as conditioned, has been found consistent with the certified LCP
and the public access and recreation policies of the Coastal Act. All adverse impacts
have been minimized by the recommended conditions of approval and there are no
feasible alternatives or additional feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may have on the
environment. Therefore, the Commission finds that the proposed project can be found
consistent with the requirements of the Coastal Act to conform to CEQA.
E.

Unpermitted Development

Development has occurred on site without the required coastal development permit,
including, but not limited to, construction of a vehicular gate, construction of spa
equipment and enclosure within the lateral public accessway, and construction of an
unpermitted block wall across the lateral accessway.
This amendment request was submitted by the applicant in response to
communication with the Commission’s Enforcement Division. The applicant is
proposing to amend the original permit to remove the unpermitted spa equipment
and enclosure and block wall within the lateral access way and to retain the
unpermitted vehicular gate adjacent to and within the vertical public access
easement and planters that encroach into the lateral public access easement. The
applicant also proposes the realignment of the vertical public access easement.
Retention of the unpermitted vehicular gate and the proposed realignment of the
vertical easement in the vicinity of the vehicular gate have been denied. Special
Conditions are imposed to assure the proposed amendment’s consistency with the
public access policies of the Coastal Act.
Compliance with the special conditions of this coastal development permit
amendment must occur within a timely manner. Special Conditions 5 and 6
establish time limits for the applicant to meet special conditions and to commence
development described in the permit.
Although unpermitted development has occurred onsite, consideration of the
amendment request by the Commission is based solely upon the policies of the
certified LCP and the public access and recreation policies of the Coastal Act.
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