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SUMMARY OF STAFF RECOMMENDATION:
Staff recommends Denial of the proposed project. The proposed project is a request
for after-the-fact approval to subdivide an existing 10.52-acre lot into two separate lots
(5.29 acres and 5.23 acres in respective size).
The primary issue raised by this application is new development within an
environmentally sensitive habitat area (ESHA) in non-compliance with the resource
protection policies of the Coastal Act, particularly Section 30240, which specifically
provides that “only uses dependent on such resources shall be allowed within such
areas.” In this case, the proposed subdivision of the site would create an additional
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parcel that could be developed with residential development. Since such use is not
dependent on the ESHA resources on site, it would not comply with the provisions of
Section 30240. The standard of review for the proposed project is the Chapter Three
policies of the Coastal Act. In addition, the policies of the certified Malibu/Santa Monica
Mountains Land Use Plan (LUP) serve as guidance.
The subject site is located in a rural area of the Santa Monica Mountains and is
developed with an existing residence, a water well, a non-habitable storage trailer, an
approximately 500 ft. long access road to the well, and Henry Ridge Road. With the
exception of the above referenced development, the entire 10.52 acre project site is
densely vegetated with relatively undisturbed chaparral vegetation with some oak trees
and is part of a large, contiguous chaparral habitat that extends offsite in all directions
and constitutes an environmentally sensitive habitat area (ESHA).
In addition, Henry Ridge Road crosses the subject site in a north/south direction and
provides the only vehicular access to the property. In addition, this roadway is also
designated by the certified Malibu/Santa Monica Mountains Land Use Plan (LUP) as the
“Topanga-Henry Ridge Trail, a public hiking and equestrian trail. An offer to dedicate a
public trail easement was previously recorded on the subject site on the entire portion of
Henry Ridge Road crossing the subject site pursuant to the Commission’s previous
approval of Coastal Development Permit 5-90-115, which authorized the construction of
the existing residence on site in 1990.
Further, the certified LUP designates a portion of the site as “M2 - Mountain Land” (1
unit/20 acres) and the remaining portion of the site as “Rural Land I” (1 unit/10 acres).
Thus, pursuant to the certified LUP, the minimum allowable lot size within the subject
area is ten (10) acres in size. Although the existing 10.52 acre subject lot complies with
these provisions, the proposed division of the subject parcel to create two new smaller
lots (each less than 10 acres in size) would not comply with either the “M2 – Mountain
Land” or the “Rural Land I” designation for the site and would result in the creation of
substandard sized lots in non-compliance with the certified LUP.
The applicants are seeking after-the-fact approval of a division of real property that
purportedly has already occurred. The purported division of the property was based on
the following facts. First, on May 22, 2000, the Los Angeles County Superior Court
issued a judgment in a partition action between the applicants (LA Co. Sup. Ct. Case
No. 056036) ordering the subject site divided into two parcels. The judgment made no
reference to the requirement for a coastal development permit for the division of real
property.
Next, on July 19, 2000, Gemma Marshall executed a Quitclaim Deed that purported to
divide the subject 10.52 acre property (APN: 4438-017-019) into two separate 5+ acre
parcels (APNs: 4438-017-021 & 022) with Gemma Marshall granting the eastern half of
the subject site to Deborah English as a separate parcel. However, Ms. Marshall did
not seek a coastal development permit for such a division, and no such permit was ever
issued.
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Finally, in October of 2001, both Ms. Marshall and Ms. English applied to the County for
certificates of compliance, and the County issued Conditional Certificates of Compliance
(CC 01-489 & CC 01-490) on April 4, 2002, effectively subdividing the subject 10.52acre lot into two separate lots (5.29 acres and 5.23 acres in respective size) for
purposes of the Subdivision Map Act. This purported land division occurred after the
effective date of the Coastal Act of 1976; therefore, a coastal development permit was
required for the land division to be legal and effective. Again, no such permit was ever
issued, or even sought (until this application was submitted). 1
In response to an ongoing enforcement action by the Commission’s Enforcement
Division, the applicant is now requesting after-the-fact approval for the unpermitted
subdivision of the subject 10.52-acre parcel into two separate parcels through this
coastal development permit application. However, Fred Gaines, the attorney for
Deborah English, asserts that although the subdivision of the property into two separate
parcels clearly occurred after the effective date of the Coastal Act, his client should not
be required to obtain a coastal permit for the subdivision because the division of land
was part of a judgment resulting from litigation between the co-applicants.
However, Mr. Gaines’ assertion is in contradiction to Title 10.5 of Part 2 of the California
Code of Civil Procedure, which provides the rules and procedures for the judicial
partitioning of real property. Cal Civ. Proc. Code (CCP) § 872.020 (West 1980). CCP
Section 872.040 specifically provides: “[n]othing in this title excuses compliance with
any applicable laws, regulations, or ordinances governing the division, sale, or transfer
of property.” Id. at § 872.040 (“Section 872.040”). Moreover, the Attorney General has
further explained that Section 872.040 means that a court “may not order the physical
division of the property in violation of ‘any applicable laws . . . governing the division,
sale, or transfer of property.’” 64 Ops. Cal. Atty. Gen. 762 (1981). Thus, the Coastal
Act’s coastal development permit requirements apply to and govern the division of real
property within the Coastal Zone, and under the plain language of Section 872.040, that
permitting requirement must be complied with in a judicial partition action.
Moreover, with respect to the merits of this subdivision request, as discussed in detail in
this report, the proposed subdivision of land to create an additional developable parcel
within ESHA is not consistent with either the Chapter 3 resource protection policies in
the Coastal Act, including Section 30240, or with the resource protection policies of the
certified Malibu/Santa Monica Mountains LUP. If an additional lot were developed with
a residence within the ESHA, instead of only the one existing residence on the subject
10.52 acre parcel, this would increase the density and intensity of use on the site twofold, and the impacts of grading and vegetation removal for creating building footprints,
additional vegetation removal required to comply with Los Angeles County Fire
Department fuel modification requirements, installation of an additional water well,

1

For convenience, this report will, at times, refer to the project site as comprising two lots and/or to the
completed subdivision of the property. These references do not change the fact that the purported
division was not conducted in compliance with the Coastal Act, and thus, is not legally effective.
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storage tanks, septic system, and other development required for a additional singlefamily home construction would be approximately two-times greater than would
otherwise occur if the property was developed as a single lot only.
Further, in this case, the proposed subdivision of the subject site is not necessary to
provide an economically viable use of the applicants’ property because there is already
an existing residence on site (which was constructed by the applicants and previously
approved by the Commission pursuant to Coastal Development Permit 5-90-115, which
constitutes an existing economically viable residential use of the site. Thus, the “no
project” alternative is feasible, in this case, and would avoid significant adverse impacts
to ESHA. Therefore, for the above reasons and for the reasons more fully explained in
the following sections of this report, staff recommends that the Commission deny this
application.

STAFF NOTE:
This application was submitted by the applicants on November 26, 2007, in response to
an ongoing enforcement action by the Commission’s Enforcement Division over the
unpermitted subdivision of the subject site. In a letter dated December 21, 2007, staff
informed the applicants that the application was incomplete and that several additional
items, including project plans approved-in-concept by the Los Angeles County
Department of Regional Planning, a biological survey of the subject site prepared by a
qualified biologist or resource specialist, and current geologic reports and percolation
test results, still needed to be submitted in order to complete this application.
However, in a letter dated January 29, 2008, from Fred Gaines, the attorney for
Deborah English, staff was informed that the applicants refused to submit the above
referenced items (Exhibit 7). Subsequently, in a letter dated June 19, 2008, Ms.
English’s representative, Schmitz & Associates, assert that because staff did not
respond to the letter from Mr. Gaines dated January 29, 2008, within 30 days from
receipt, that this application “was considered complete for processing on February 29,
2008, pursuant to the Permit Streamlining Act” (Exhibit 8). Staff disagrees with the
assertion that this application was deemed complete by operation of law. Staff did not
respond to Mr. Gaines’ above-referenced letter since Mr. Gaines made no pretension of
satisfying the explicit requirements for completion of the application, but rather, openly
refused to submit the previously required items. Regardless, notwithstanding the failure
of the applicants to provide the required materials to complete this application, Staff
informed Mr. Gaines in a letter dated July 15, 2008 (Exhibit 9) that it is willing to simply
proceed with the processing of the application as soon as feasible to resolve the
permitting issue in this case. Therefore, this item is scheduled to be heard at the
Commission’s September 10, 2008, meeting. In addition, staff recommends the
Commission act on the permit application at the September meeting to avoid a conflict
with the applicant regarding compliance with the 180 day Permit Streamlining Act
deadline.
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I. STAFF RECOMMENDATION
DENIAL
MOTION:

I move that the Commission approve Coastal Development Permit
No. 4-07-145 for the development as proposed by the applicant.

STAFF RECOMMENDATION OF DENIAL:
Staff recommends a NO vote. Failure of this motion will result in denial of the permit
and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.
RESOLUTION TO APPROVE THE PERMIT:
The Commission hereby denies a coastal development permit for the proposed
development on the grounds that the development will not conform with the policies of
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having
jurisdiction over the area to prepare a Local Coastal Program conforming to the
provisions of Chapter 3. Approval of the permit would not comply with the California
Environmental Quality Act because there are feasible mitigation measures or
alternatives that would substantially lessen the significant adverse impacts of the
development on the environment.

II.

FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

A.

PROJECT DESCRIPTION AND BACKGROUND

The applicants request after-the-fact approval to subdivide an existing 10.52-acre lot
into two separate lots (5.29 acres and 5.23 acres in respective size). The proposed
project site (APN: 4438-017-019) is a ten-acre parcel located at 1035 Henry Ridge
Road, unincorporated Los Angeles County (Exhibit 1).
The subject parcel is located in a rural area of the Santa Monica Mountains and is
developed with an existing residence, a water well, a non-habitable storage trailer, an
approximately 500 ft. long access road to the well, and Henry Ridge Road. With the
exception of the above referenced development, the entire 10.52 acre project site is
densely vegetated with relatively undisturbed chaparral vegetation with some oak trees
and is part of a large, contiguous chaparral habitat which extends offsite in all directions
and constitutes an environmentally sensitive habitat area (ESHA).

CDP 4-07-145 (Marshall & English)
Page 7

In addition, Henry Ridge Road crosses the subject site in a north/south direction and
provides the only vehicular access to the property. In addition, this roadway is
designated by the certified Malibu/Santa Monica Mountains Land Use Plan (LUP) as the
“Topanga-Henry Ridge Trail, a public hiking and equestrian trail. An offer to dedicate a
public trail easement was previously recorded on the subject site across the entire
portion of Henry Ridge Road crossing the subject site, pursuant to Commission’s
previous approval of Coastal Development Permit 5-90-115, which authorized the
construction of the existing residence on site in 1990.
Further, the certified LUP designates a portion of the site as “M2 - Mountain Land” (1
unit/20 acres) and the remaining portion of the site as “Rural Land I” (1 unit/10 acres).
Thus, pursuant to the certified LUP, the minimum allowable lot size within the subject
area is ten (10) acres in size. Although the existing 10.52 acre subject lot complies with
these provisions, the proposed division of the subject parcel to create two new smaller
lots (each less than 10 acres in size) would not comply with either the “M2 – Mountain
Land” or the “Rural Land I” designation for the site and would result in the creation of
substandard sized lots in non-compliance with the certified LUP.
1.

Existing Development on Site and Coastal Permit History

The Commission has previously approved development on the subject parcel. At least
one of the applicants has owned the subject parcel since 1990 when she obtained
Coastal Development Permit 5-90-115 (Marshall) for the construction of the existing
3,128 sq. ft. single family residence, septic system, water well, and 2,500 cu. yds. of
grading on site. This coastal permit was approved by the Commission subject to
special conditions, including the requirement that the applicant record an offer for a
public hiking and equestrian trail easement over all portions of Henry Ridge Road which
cross the subject site. In addition, in 1993, the Commission issued Coastal Permit
Waiver 4-93-019-W (Marshall) for after-the-fact approval of the approximately 500 ft.
long paved road on the eastern portion of the site to provide access to the well and a
storage trailer adjacent to the well. Coastal Permit Application 4-93-019-W was
submitted by the applicants in response to a previous enforcement action by the
Commission’s Enforcement Division for the unpermitted construction and paving of the
approximately 500 ft. long road on the eastern portion of the site.
2.

Unpermitted Subdivision of Land

The subject 10.52 acre property (APN: 4438-017-019) was divided by the applicants,
without the required coastal development permit, into two separate 5+ acre parcels
(APNs: 4438-017-021 & 022) pursuant to a Quitclaim Deed in 2000 and two Certificates
of Compliance issued by Los Angeles County Department of Regional Planning in 2002.
The Subdivision Map Act (SMA), Cal. Gov’t Code §§ 66410 et seq., sets statewide
standards for the divisions of land that are implemented by local governments through
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their ordinances. Effective March 4, 1972, the SMA required that divisions of fewer than
five parcels must be approved through a parcel map and divisions of five or more lots
must be approved through a tract map. Prior to March 4, 1972, the SMA did not require
property owners to obtain approval for divisions of land into fewer than five parcels
(although divisions of land into five or more parcels did require a tract map approval).
The procedure followed by Los Angeles County (County) is that it issues a “Certificate
of Compliance – Exemption (E)” for lots that were created prior to 1967 via a division
that resulted in four or fewer parcels. However, the pre-1972 SMA did provide that a
local government could adopt ordinances to regulate the division of land into fewer than
five parcels, so long as the provisions of such an ordinance were not inconsistent with
the SMA. The County of Los Angeles adopted Ordinance No. 9404 (effective
September 22, 1967) to regulate land divisions of fewer than five parcels. This
ordinance required the approval of a “Certificate of Exception” for a “minor land
division”, which was defined as: “…any parcel or contiguous parcels of land which are
divided for the purpose of transfer of title, sale, lease, or financing, whether present or
future, into two, three, or four parcels…”. After March 4, 1972, when the SMA required
a parcel map for divisions of fewer than five parcels, the County abandoned the
“Certificate of Exception” requirement and began requiring the approval of a parcel map
instead.
In the case of the subject property, the County of Los Angeles originally issued
Certificate of Compliance – Exemption (E) No. CC1433 in 1978 for the 10.52 acre
subject parcel after it had determined that the parcel had been created pursuant to a
subdivision of land involving four or fewer parcels prior to 1967. Thus, in 1978, the
subject property was determined by the County of Los Angeles to consist of a single,
legal parcel that was 10.52 acres in size. The applicants submitted a copy of the 1978
Certificate of Compliance – Exemption (E) No. CC1433 as part of their application for
Coastal Development Permit 5-90-115 for the construction of the single family residence
on site (Exhibit 4). In reliance on Certificate of Compliance – Exemption (E) No.
CC1433, the Commission specifically found in the staff report for Coastal Development
Permit 5-90-115 that the approximately “10 acre site is a legal parcel which is partially
designated M2 (1du/20 acres) and Rural Land I (1 du/10 acres) in the certified
Malibu/Santa Monica Mountains Land Use Plan.”
Thus, based on the above evidence, the Commission finds that the subject property
existed as a single, legal 10.52 acre parcel as of 1978. The Coastal Act requires a
coastal development permit prior to undertaking development, including the division of
land. The effective date of the Coastal Act was January 1, 1977. Therefore, any
division of land on the subject site after January 1, 1977, requires a coastal
development permit.
The subject 10.52 acre property (APN: 4438-017-019) was purportedly divided, without
the required coastal development permit, into two separate 5+ acre parcels (APNs:
4438-017-021 & 022) pursuant to a May, 2000 Los Angeles Superior Court order, and
then a Quitclaim Deed dated July 19, 2000, in which Gemma Marshall granted the
eastern half of the subject site to Deborah English as a separate parcel. In addition, in
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October of 2001, both Ms. Marshall and Ms. English applied to the County for
certificates of compliance , and the County issued the Conditional Certificates of
Compliance (CC 01-489 & CC 01-490) on April 4, 2002, effectively subdividing the
subject 10.52-acre lot into two separate lots (5.29 acres and 5.23 acres in respective
size) for purposes of the Subdivision Map Act. These various attempts to divide the
land all occurred after the effective date of the Coastal Act of 1976; therefore, a coastal
development permit was required for the land division to be legal and effective.
However, Commission records indicate that no coastal development permit has been
issued for the unpermitted subdivision of the 10.52 acre subject lot. Since the
Conditional Certificates of Compliance (CC 01-489 & CC 01-490) were recorded without
the required coastal development permit, they were not legally effective, and no legal lot
was created. A County-issued “Clearance of Conditions” for Certificate of Compliance
(CC 01-490) was recorded on January 20, 2005, which confirmed that the condition of
the Certificate of Compliance to record a road right-of-way easement was completed.
Another Clearance (for Certificate of Compliance CC 01-489) was recorded in April
2005. The County, by issuing the Clearances of Conditions, indicated that it then
considered the lots to comply with applicable provisions of the Subdivision Map Act and
the County Subdivision Ordinance.
3.

Relevance of Litigation between Co-Applicants, English v. Marshall

In response to an ongoing enforcement action by the Commission’s Enforcement
Division over the purported division of the property, the applicant is now requesting
after-the-fact approval for the unpermitted subdivision of the subject 10.52 acre parcel
into two separate parcels through this coastal development permit application.
However, in a letter (included as Exhibit 7) dated January 29, 2008, Fred Gaines, the
attorney for Deborah English, asserts that although the subdivision of the property into
two separate parcels clearly occurred after the effective date of the Coastal Act, his
client should not be required to obtain a coastal permit for the subdivision because the
division of land was part of a judgment resulting from litigation between the coapplicants (Gemma Marshall and Deborah English) in the case of English v. Marshall,
LA County Superior Court Case No. SC 056036 (included as Exhibit 6).
The Commission finds that the subdivision of the subject property constitutes a violation
of the Coastal Act that is not excused by the judicial nature of the partition judgment.
The Coastal Act requires that any person wishing to undertake development in the
Coastal Zone obtain a coastal development permit, in addition to any local permits
which might be required. Cal. Pub. Res. Code § 30600(a). The Coastal Act defines
development to include any “change in density or intensity of use of land, including, but
not limited to, subdivision pursuant to the Subdivision Map Act, and any other division of
land, including lot splits.” Id. at §30106. No coastal development permit was issued by
the Commission for the division of the subject property, and the property has, therefore,
not been legally subdivided.
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In regards to the May 22, 2000 judgment of the Los Angeles Superior Court in the
above-referenced case of English v. Marshall (“partition judgment”), in a letter dated
December 18, 2007 letter, Fred Gaines, the attorney for Deborah English, incorrectly
asserts that the partition judgment was valid and binding upon the Coastal Commission.
Title 10.5 of Part 2 of the California Code of Civil Procedure provides the rules and
procedures for the judicial partitioning of real property. Cal Civ. Proc. Code (CCP)
§ 872.020 (West 1980). CCP Section 872.040 provides “[n]othing in this title excuses
compliance with any applicable laws, regulations, or ordinances governing the division,
sale, or transfer of property.” Id. at § 872.040 (“Section 872.040”). As the prior
paragraph makes clear, the Coastal Act’s coastal development permit requirements
apply to and govern the division of real property within the Coastal Zone, and under the
plain language of Section 872.040, that permitting requirement must be complied with in
a judicial partition action.
Section 872.040 was adopted in part to codify the earlier holding in the case of Pratt v.
Adams, wherein the court upheld a county’s denial of building permits to a group of land
owners who subdivided their land by judicial partition without observing the
requirements of the Subdivision Map Act. 229 Cal. App. 2d 602, 40 Cal. Rptr. 505
(1964). Pratt stands for the proposition that public agencies are not required to
recognize as legal any land division that was achieved through a judicial partition action
if the use of that mechanism would circumvent the agency process and undermine the
salutary purposes behind the agency’s charge. Thus, based on both Pratt and Section
872.040, the Commission need not, and indeed cannot, treat the division as a legal
subdivision.
Moreover, while Section 872.040 provides simply that the partition action statutory
scheme does not excuse compliance with other laws, the Attorney General has gone
further to explain that Section 872.040 means that a court “may not order the physical
division of the property in violation of ‘any applicable laws . . . governing the division,
sale, or transfer of property.’” 64 Ops. Cal. Atty. Gen. 762 (1981). It is clear, given
these restrictions, that the Superior Court’s order dividing the property should not have
issued, as it failed to conform to the requirements of the Coastal Act, and the
Commission is not bound by the order. 2
Therefore, for the reasons discussed above, the Commission finds that the proposed
subdivision of the 10.52 acre subject parcel into two separate parcels requires a coastal
development permit.

2

It should be noted, as well, that, at the time of the order’s issuance, the Commission was neither notified of, nor a
party to, the litigation, and thus not able to object to the court’s order.
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B. ENVIRONMENTALLY SENSITIVE RESOURCES AND WATER
QUALITY
Section 30231 of the Coastal Act states:
The biological productivity and the quality of coastal waters, streams,
wetlands, estuaries, and lakes appropriate to maintain optimum populations
of marine organisms and for the protection of human health shall be
maintained and, where feasible, restored through, among other means,
minimizing adverse effects of waste water discharges and entrainment,
controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water
reclamation, maintaining natural vegetation buffer areas that protect riparian
habitats, and minimizing alteration of natural streams.

Section 30240 states:
(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas
and parks and recreation areas shall be sited and designed to prevent
impacts which would significantly degrade such areas, and shall be
compatible with the continuance of such habitat areas.

Section 30107.5 of the Coastal Act, defines an environmentally sensitive area as:
"Environmentally sensitive area" means any area in which plant or animal
life or their habitats are either rare or especially valuable because of their
special nature or role in an ecosystem and which could be easily disturbed
or degraded by human activities and developments.

In addition, the Malibu/Santa Monica Mountains LUP provides policy guidance
regarding the protection of environmentally sensitive habitats. The Coastal Commission
has applied the following relevant policies as guidance in the review of development
proposals in the Santa Monica Mountains.
P68 Environmentally sensitive habitat areas (ESHAs) shall be protected
against significant disruption of habitat values, and only uses
dependent on such resources shall be allowed within such areas.
Residential use shall not be considered a resource dependent use.
P69 Development in areas adjacent to environmentally sensitive habitat
areas (ESHAs) shall be subject to the review of the Environmental
Review Board, shall be sited and designed to prevent impacts which
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would significantly degrade such areas, and shall be compatible with
the continuance of such habitat areas.
P72 Open space or conservation easements or equivalent measures may
be required in order to protect undisturbed watershed cover and
riparian areas located on parcels proposed for development. Where
new development is proposed adjacent to Environmentally Sensitive
Habitat Areas, open space or conservation easements shall be
required in order to protect resources within the ESHA.
P74 New development shall be located as close as feasible to existing
roadways, services, and existing development to minimize the effects
on sensitive environmental resources.
P81 To control runoff into coastal waters, wetlands and riparian areas, as
required by Section 3023l of the Coastal Act, the maximum rate of
storm water runoff into such areas from new development should not
exceed the peak level that existed prior to development.
P82 Grading shall be minimized for all new development to ensure the
potential negative effects of runoff and erosion on these resources are
minimized.
P84 In disturbed areas, landscape plans shall balance long-term stability
and minimization of fuel load. For instance, a combination of taller,
deep-rooted plants and low-growing ground covers to reduce heat
output may be used. Within ESHAs and Significant Watersheds, native
plant species shall be used, consistent with fire safety requirements.

Section 30231 of the Coastal Act requires that the biological productivity and the quality
of coastal waters and streams be maintained and, where feasible, restored through,
among other means, controlling runoff, preventing depletion of ground water supplies
and substantial interference with surface water flows, maintaining natural buffer areas
that protect riparian habitats, and minimizing alteration of natural streams. Section
30240 of the Coastal Act states that environmentally sensitive habitat areas (“ESHAs”)
must be protected against significant disruption of habitat values.
Pursuant to Section 30107.5, in order to determine whether an area constitutes an
ESHA, and is therefore subject to the protections of Section 30240, the Commission
must answer three questions:
1) Is there a rare species or habitat in the subject area?
2) Is there an especially valuable species or habitat in the area, which is
determined based on:
a) whether any species or habitat that is present has a special nature, OR
b) whether any species or habitat that is present has a special role in the
ecosystem;
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3) Is any habitat or species that has met either test 1 or 2 (i.e., that is rare or
especially valuable) easily disturbed or degraded by human activities and
developments?
If the answers to questions one or two and question three are “yes”, the area is ESHA.
The project site is located within the Mediterranean Ecosystem of the Santa Monica
Mountains. The Coastal Commission has found that the Mediterranean Ecosystem in
the Santa Mountains is rare, and valuable because of its relatively pristine character,
physical complexity, and resultant biological diversity. In addition, habitat areas that
provide special, important roles in that ecosystem are especially valuable and meet the
third criterion for the ESHA designation. In the Santa Monica Mountains, coastal sage
scrub and chaparral provide habitat that has many important roles in the ecosystem,
including the provision of critical linkages between riparian corridors, the provision of
essential habitat for species that require several habitat types during the course of their
life histories, the provision of essential habitat for local endemics, the support of rare
species, and the reduction of erosion, thereby protecting the water quality of coastal
streams. The special roles of these habitats in the Santa Monica Mountains ecosystem
are discussed in the March 25, 2003 memorandum prepared by the Commission’s
Ecologist, Dr. John Dixon 3 (hereinafter “Dr. Dixon Memorandum”) which is included as
Exhibit 11, for reference. For these and other reasons discussed in the Dr. Dixon
Memorandum, which is incorporated herein, the Commission finds that large
contiguous, relatively pristine stands of coastal sage scrub and chaparral in the Santa
Monica Mountains meet the definition of ESHA.
This is consistent with the
4
Commission’s past findings on the Malibu LCP .
For any specific property within the Santa Monica Mountains, it is necessary to satisfy
two tests in order to assign the ESHA designation. The first question is whether there is
a species or habitat in the subject area that is either rare or especially valuable. This
requires that the existing habitat is properly identified, for example as coastal sage
scrub or chaparral, and it generally requires that any habitat at issue be relatively
pristine and that it be part of a large, contiguous block of relatively pristine native
vegetation. The second test is whether the habitat or species is easily disturbed or
degraded by human activities and developments.
The subject 10.52-acre property is developed with an existing residence, a water well, a
non-habitable storage trailer, an access road to the well, and Henry Ridge Road. Henry
Ridge Road crosses the subject site in a north/south direction and is designated by the
certified Malibu/Santa Monica Mountains Land Use Plan (LUP) as the “Topanga-Henry

3

The March 25, 2003 Memorandum Regarding the Designation of ESHA in the Santa Monica Mountains, prepared
by John Dixon, Ph. D, is available on the California Coastal Commission website at
http://www.coastal.ca.gov/ventura/smm-esha-memo.pdf
4
Revised Findings for the City of Malibu Local Coastal Program (as adopted on September 13, 2002) adopted on
February 6, 2003.
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Ridge Trail, a public hiking and equestrian trail. An offer to dedicate a public trail
easement covering the entire portion of Henry Ridge Road crossing the subject property
has been previously recorded on the subject site pursuant to the Commission’s previous
approval of Coastal Development Permit 5-90-115, which authorized the construction of
the existing residence on site in 1990.
While there is some scattered residential development in the area, including one single
family residence on the neighboring parcel immediately to the north, the surrounding
area is rural and relatively undeveloped in nature. With the exception of the above
described developed areas on the subject property, the site is densely vegetated with
chaparral habitat which extends offsite in all directions as part of a large, contiguous
habitat area as shown in the aerial photograph of the vicinity included as Exhibit 12.
This application was submitted by the applicants on November 26, 2007, in response to
an ongoing enforcement action by the Commission’s Enforcement Division for the
unpermitted subdivision of the subject site. This application was submitted without
many of the normally required filing materials for a new subdivision, including, among
several other items, a biological survey of the subject site. In a letter dated December
21, 2007, staff requested the applicants submit the necessary items, including a
biological survey of the site, in order to complete this application. However, in a letter
dated January 29, 2008, from Fred Gaines, the attorney for Deborah English, staff was
informed that the applicants refused to submit many of the required items necessary to
complete the application, including the required biological survey. In his letter, Mr.
Gaines states, “[a] biological analysis will not be provided to the Commission at this time
as it is irrelevant to the Application.”
Thus, lacking a biological assessment of the project site prepared by the applicants’
biological consultants, it was necessary for the Commission’s Staff Ecologist, Dr. Jonna
Engel, to review all available information in order to determine the presence of ESHA on
the subject site. Dr. Engel has reviewed the pending application, current and historic
aerial imagery of the subject site, photographs of the subject site from previous site
visits by Commission staff, and vegetation maps from the National Park Service for the
Santa Monica Mountains. As discussed in Dr. Engel’s memorandum to staff dated
August 26, 2008, the subject site clearly constitutes ESHA (Exhibit 10). Dr. Engel’s
memorandum states, in part, that:
The property supports large areas of relatively undisturbed chaparral associations and
oak woodland. The vegetation on this property is part of a much larger, contiguous stand
of chaparral and associated plant communities. The native habitats on the property meet
the definition of ESHA under the Coastal Act because of their important roles in that
ecosystem and because they are clearly easily degraded by human activities.
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Therefore, due to the important ecosystem roles of chaparral in the Santa Monica
Mountains, and the fact that the subject site contains relatively undisturbed native
chaparral vegetation that is part of a large, unfragmented block of habitat, the
Commission finds that the chaparral vegetation and oak woodland areas on and
surrounding the project site meets the definition of ESHA under the Coastal Act.
Section 30240 of the Coastal Act requires that ESHA shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources
shall be allowed within those areas.” Section 30240 restricts development on the parcel
to only those uses that are dependent on the resource. For the reasons explained
above, the project site and the surrounding area (excluding the previously approved
residence, water well, and access road) constitutes an ESHA pursuant to Section
30107.5. The applicants request after-the-fact authorization to subdivide the subject
10.52 acre parcel into two separate developable lots. This subdivision would result in
the creation of a second developable lot, which, in conjunction with Coastal Act Section
30010 and federal “takings” jurisprudence (as explained below), would allow for the
construction of a second residence on site within ESHA. Construction of additional
residential development on site would result in the loss of ESHA habitat area and
vegetation, as well as within those areas where fuel modification would be required for
fire protection purposes. As residential development does not have to be located within
ESHAs to function, the Commission does not consider these uses to be dependent on
ESHA resources. Thus, application of Section 30240 requires denial of this application,
because the project would result in significant disruption of habitat values and uses
within ESHA that are not dependent on those sensitive habitat resources.
The reason that approval of a subdivision would expose the site to additional
development, notwithstanding Coastal Act section 30240 is that Coastal Act Section
30010 Act provides that the Coastal Act shall not be construed as authorizing the
Commission to exercise its power to grant or deny a permit in a manner which will take
private property for public use. Application of Section 30010 may overcome the
presumption of denial in some instances. The subject of what sort of governmental
action may result in a “taking” was addressed by the U.S. Supreme Court in Lucas v.
South Carolina Coastal Council (1992) 505 U.S. 1003, 112 S. Ct. 2886. In Lucas, the
Court identified several factors that should be considered in determining whether a
proposed government action would result in a taking. For instance, the Court held that
where a permit applicant has demonstrated that he or she has a sufficient real property
interest in the property to allow him or her to undertake the proposed project, and that
project denial would deprive that applicant of all economically viable use of the property,
then denial of the project by a regulatory agency might result in a taking of the property
for public use unless the proposed project would constitute a nuisance under State law.
Other Supreme Court precedent establishes that another factor that should be
considered is the extent to which a project denial would interfere with the property
owner’s reasonable investment-backed expectations regarding the ability to develop the
property.
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Federal takings jurisprudence has also generally held that the unit of analysis for
determining whether a taking has occurred, meaning the geographic area the courts will
review to determine if any economic value remains, is the legal lot. See, e.g., TahoeSierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302,
327, 331, 122 S.Ct. 1465, 1481, 1483. Although in some circumstances, courts may
treat multiple parcels as one for purposes of the takings analysis, see, e.g., District
Intown Properties v. District of Columbia, 198 F.3d 874 (D.C. Cir. 1999), cert. denied
531 U.S. 812, 121 S.Ct. 34 (2000); and Forest Properties v. Big Bear Municipal Water
District, 177 F.3d 1360 (Fed. Cir. 1999), cert. denied sub nom. RCK Properties v. U.S.,
528 U.S. 951, 120 S. Ct. 371 (1999), once the subdivision is effective, the parcels may
be sold off, defeating such an approach.
The Commission interprets Section 30010, together with the Lucas decision, to mean
that, if the subdivision were approved, the Commission might not be able to deny a
subsequent proposal for physical development.
While the applicant is entitled under Section 30010 to an assurance that the
Commission will not construe or implement the Coastal Act in such a way as to take
their property without compensation, in this case, the Commission has previously
approved other development on site pursuant to Coastal Development Permit 5-90-115
(Marshall) including a single family residence on the western portion of the property,
which has been constructed and is in use. This existing residential development on site
indicates that the property, as it is currently legally constituted (i.e., the 10.52-acre site),
already realizes an economically viable use. Further, the single family residence on the
property has already resulted in the loss of ESHA from construction of the residence
itself and associated fuel modification. Subdivision of the land to create a second lot, as
proposed, would allow for the construction of a second residence on site and would
result in even greater loss of ESHA. Additionally, removal of habitat area for additional
residential development and the increased presence of human activity on the site will
result in impacts to the ESHA that will remain on the site through habitat fragmentation
and disturbance through noise, lighting, and other impacts.
Since a single family residence was previously approved by the Commission, and
constructed on the site, the applicant is already realizing a reasonable economic use of
the property. Thus, in regards to the proposed subdivision of land, the “no project”
alternative is considered feasible as it would not prevent the applicant from a
reasonable economic use of the property.
Further, the Commission recognizes that new development in the Santa Monica
Mountains has the potential to adversely impact coastal water quality because changes
such as the removal of native vegetation, the increase in impervious surfaces, and the
introduction of new residential uses cause increases in runoff, erosion, and
sedimentation and the introduction of pollutants such as petroleum, cleaning products,
pesticides, and other pollutants, as well as effluent from septic systems.
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In this case, the proposed division of land would create a second developable parcel
that would allow for additional residential development on site. Additional residential
development will result in an increase in impervious surfaces, which leads to an
increase in the volume and velocity of stormwater runoff that can be expected to leave
the site and eventually be discharged to coastal waters in non-compliance with Section
30231 of the Coastal Act. In addition, construction of a second residence on site would
also require installation of a new septic system which can also result in adverse impacts
to water quality. The pollutants commonly found in runoff associated with residential
use can reduce the biological productivity and the quality of such waters and thereby
reduce optimum populations of marine organisms and have adverse impacts on human
health. Therefore, for the above reasons, the proposed project would result in adverse
impacts to coastal waters in conflict with Section 30231 of the Coastal Act.
Conclusion:
In conclusion, the primary coastal resource that potentially would be impacted by any
additional future development on the site is ESHA consisting of chaparral vegetation
with some oak woodland areas, which covers almost the entire subject property. If an
additional lot were developed with a residence within the ESHA instead of only the one
existing residence on the single 10.52 acre parcel, this would increase the density and
intensity of use on the site two-fold, and the impacts of grading and vegetation removal
for creating building footprints, additional vegetation removal required to comply with
Los Angeles County Fire Department fuel modification requirements, installation of an
additional water well, storage tanks, and septic system, and other development required
for an additional single-family home construction would be approximately two-times
greater than would otherwise occur if the property was developed as a single lot only.
Accordingly, subdivision of the 10.52 acre lots into two smaller 5+ acre lots is not
consistent with the sensitive habitat protection policies of Section 30240 of the Coastal
Act because it would create the potential for development of more than one residence
on site and, therefore, result in destruction of a larger area of ESHA.
Further, as discussed in detail above, the proposed subdivision of land to create
additional developable parcels within ESHA is not consistent with either the Chapter 3
resource protection policies in the Coastal Act, including Sections 30231 and 30240 or
with the resource protection policies of the certified Malibu/Santa Monica Mountains
LUP. Moreover, in this case, the proposed subdivision of the subject site is not
necessary to provide an economically viable use because the existing residence on site
(which was constructed by the applicants and previously approved by the Commission
pursuant to Coastal Development Permit 5-90-115) already constitutes an existing
economically viable residential use of the site. Thus, the “no project” alternative is
feasible, in this case, and would avoid significant adverse impacts to ESHA.
Therefore, the Commission finds that the proposed project will result in significant and
unavoidable adverse impacts to ESHA, in direct conflict with the Chapter 3 resource
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protection policies in the Coastal Act, including Sections 30231 and 30240, and must be
denied.

C. CUMULATIVE IMPACTS
Sections 30250 and 30252 of the Coastal Act address the cumulative impacts of new
developments. Section 30250 (a) of the Coastal Act states:
(a) New residential, commercial, or industrial development, except as
otherwise provided in this division, shall be located within, contiguous with,
or in close proximity to, existing developed areas able to accommodate it or,
where such areas are not able to accommodate it, in other areas with
adequate public services and where it will not have significant adverse
effects, either individually or cumulatively, on coastal resources. In addition,
land divisions, other than leases for agricultural uses, outside existing
developed areas shall be permitted only where 50 percent of the usable
parcels in the area have been developed and the created parcels would be no
smaller than the average size of surrounding parcels.

Section 30252 of the Coastal Act states that:
The location and amount of new development should maintain and enhance
public access to the coast by (1) facilitating the provision or extension of
transit service, (2) providing commercial facilities within or adjoining
residential development or in other areas that will minimize the use of coastal
access roads, (3) providing non-automobile circulation within the
development, (4) providing adequate parking facilities or providing substitute
means of serving the development with public transportation, (5) assuring the
potential for public transit for high intensity uses such as high-rise office
buildings, and by (6) assuring that the recreational needs of new residents will
not overload nearby coastal recreation areas by correlating the amount of
development with local park acquisition and development plans with the
provision of onsite recreational facilities to serve the new development.

New development raises coastal issues related to cumulative impacts on coastal
resources. The subdivision of property to create additional lots for development
intensifies the use of a parcel increasing impacts on public services, such as water,
sewage, electricity and roads. New development also raises issues as to whether the
location and amount of new development maintains and enhances public access to the
coast and results in new adverse impacts to visual resources in the Coastal Zone.
In the case of the proposed project, the applicants request after-the-fact approval to
subdivide an existing 10.52-acre lot into two separate lots (5.29 acres and 5.23 acres in
respective size). The subject parcel is already developed with one single family
residence. The proposed subdivision of land would effectively double the amount of
development which could occur on the subject site by allowing for the future
construction of a second single family residence on site and any additional ancillary
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development including roads, water wells, septic systems, vegetation clearance for fuel
modification, necessary to service a second residence.
The Commission typically reviews the creation of lots through a subdivision of land in a
comprehensive manner and not on a piecemeal basis. The Commission’s review
necessarily includes the analysis of the individual and cumulative impacts of the
subdivision on coastal resources. To accomplish this, the Commission reviews the
proposed lot sizes and lot configurations to ensure consistency with minimum lot size
requirements of the certified Malibu/Santa Monica Mountains Land Use Plan (LUP),
surrounding lot sizes in order to ensure that adverse cumulative impacts to coastal
resources are minimized and that each resulting lot can be feasibly developed
consistent with the Chapter Three Policies of the Coastal Act.
In this case, the certified Malibu/Santa Monica Mountains Land Use Plan (LUP)
designates a portion of the subject site as “M2 - Mountain Land” (1 unit/20 acres) and
the remaining portion of the site as “Rural Land I” (1 unit/10 acres). Thus, pursuant to
the certified LUP, the minimum allowable lot size within the subject area is ten (10)
acres in size. Although the existing 10.52 acre subject lot complies with these
provisions, the proposed division of the subject parcel to create two new smaller lots
(each less than 10 acres in size) would not comply with either the “M2 – Mountain Land”
or the “Rural Land I” designation for the site and would result in the creation of
substandard sized lots in non-compliance with the certified LUP. Thus, the proposed
project is not consistent with the requirements of the certified LUP.
Additional factors considered by the Commission in its review of such development
include: 1) whether the applicant carried out the unpermitted land division that created
the parcel or acquired the parcel later in a good faith, arm’s length transaction, and if the
latter, whether the applicant had reason to know of the illegal subdivision; 2) whether
the lots involved in the unpermitted land division are in common or separate ownership;
3) whether any of the unpermitted lots has been developed; and 4) whether the
Commission has previously approved a CDP(s) for development on the proposed
project site or other lots involved in the unpermitted land division, and if such CDP(s) is
effective.
In this case, the applicants carried out the unpermitted land division that created the
proposed second parcel without the required coastal permit in 2000. In addition,
Commission records indicate that at least one of the applicants has owned the property
since prior to 1990 when Coastal Development Permit 5-90-115 was issued to Gemma
Marshall for the construction of a single family residence on site. Specifically, in its
findings of approval, the Commission found that the 10.52 acre subject parcel was a
single, legal parcel. Thus, the applicants were both fully aware that the subject property
consisted of a single, legal parcel prior their carrying out the unpermitted subdivision.
Therefore, based on the above set of facts, denial of the coastal development permit
would not, in any way, result in any unreasonable hardship to the applicants, since they
have owned this property since prior to the unpermitted subdivision.
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Further, creation of an additional parcel in the Santa Monica Mountains will result in
adverse cumulative impacts to coastal resources. The Commission has repeatedly
emphasized the need to address the cumulative impacts of new development in the
Malibu/Santa Monica Mountains area in past permit actions. The cumulative impact
problem stems from the existence of thousands of undeveloped and poorly sited parcels
in the mountains along with the potential for creating additional parcels and/or
residential units through subdivisions and multi-unit projects. Due to the large number
of existing undeveloped lots and potential future development, the demands on road
capacity, services, recreational facilities, and beaches could be expected to grow
tremendously. In addition, future build-out of many lots located in environmentally
sensitive areas would create adverse cumulative impacts on coastal resources.
Currently, the 10.52 acre parcel is developed with a single family residence. The
proposed subdivision of the subject site would create an additional lot which could also
be developed with a second residential development. This would increase the density
and intensity of use on the site two-fold, and the related impacts of grading and
vegetation removal for creating building footprints, additional vegetation removal within
ESHA required to comply with Los Angeles County Fire Department fuel modification
requirements, installation of an additional water well, storage tanks, septic system, and
other development required for single-family home construction would be approximately
two-times greater than would otherwise occur if the property was developed as a single
lot only.
In conclusion, the Commission finds that the project will result in significant and
unavoidable adverse cumulative impacts to coastal resources in direct conflict with
Sections 30250 and 30252 of the Coastal Act and must be denied.

D. UNPERMITTED DEVELOPMENT
Unpermitted development occurred on the subject parcel prior to submission of this
permit application including, but not limited to, the subdivision the subject 10.52-acre lot
(APN: 4438-017-022) into two separate lots (APNs: 4438-017-021 & 022, respectively).
The applicants are now requesting after-the-fact approval to authorize the unpermitted
subdivision pursuant to this application. Staff is recommending the Commission deny
this application for the reasons discussed in full in the preceding sections of this report.
Therefore, if the Commission denies this application pursuant to the staff
recommendation, then the Commission's enforcement division will evaluate further
actions to address this matter.
Although development has taken place prior to submission of this permit application,
consideration of this application by the Commission has been based solely upon the
Chapter 3 policies of the Coastal Act. Review of this permit does not constitute a waiver
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of any legal action with regard to the alleged violation nor does it constitute an
admission as to the legality of any development undertaken on the subject site without a
coastal permit.

E.

LOCAL COASTAL PROGRAM

Section 30604 of the Coastal Act states:
a) Prior to certification of the local coastal program, a coastal development
permit shall be issued if the issuing agency, or the commission on appeal,
finds that the proposed development is in conformity with the provisions of
Chapter 3 (commencing with Section 30200) of this division and that the
permitted development will not prejudice the ability of the local government to
prepare a local program that is in conformity with the provisions of Chapter 3
(commencing with Section 30200).

Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal
Development Permit only if the project will not prejudice the ability of the local
government having jurisdiction to prepare a Local Coastal Program that conforms with
Chapter 3 policies of the Coastal Act. The preceding sections provide findings that the
proposed project will not be in conformity with the provisions of Chapter 3. The
proposed development will create adverse impacts and is found to be inconsistent with
the applicable policies contained in Chapter 3. Therefore, the Commission finds that
approval of the proposed development would prejudice the County of Los Angeles’
ability to prepare a Local Coastal Program for this area consistent with the policies of
Chapter 3 of the Coastal Act, as required by Section 30604(a).

F.

CEQA

Section 13096(a) of the Commission's administrative regulations requires Commission
approval of a Coastal Development Permit application to be supported by a finding showing
the application, as conditioned by any conditions of approval, to be consistent with any
applicable requirements of the California Environmental Quality Act (CEQA). Section
21080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if there
are feasible alternatives or feasible mitigation measures available which would substantially
lessen any significant adverse effect that the activity may have on the environment.
The Commission incorporates its findings on Coastal Act consistency at this point as if set
forth in full. These findings address and respond to all public comments regarding potential
significant adverse environmental effects of the project that were received prior to
preparation of the staff report. As discussed above, the proposed development is not
consistent with the policies of the Coastal Act. There is a feasible alternative that would
avoid the adverse environmental effects of the project, the “no project” alternative is such a
feasible alternative, for the reasons listed in this report. Therefore, the Commission finds
that the proposed project is not consistent with the requirements of the Coastal Act to
conform to CEQA.

PROJECT SITE

EXHIBIT 1
CDP 4-07-145 (Marshall & English)
Vicinity Map

PROJECT SITE

EXHIBIT 2
CDP 4-07-145 (Marshall & English)
Parcel Map

Lot A

Lot B

PROJECT SITE

EXHIBIT 12
CDP 4-07-145 (Marshall & English)
Aerial Photograph of Subject Site

