STATE OF CALIFORNIA – NATURAL RESOURCES AGENCY

ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION
NORTH COAST DISTRICT OFFICE
710 E STREET • SUITE 200
EUREKA, CA 95501-1865
VOICE (707) 445-7833
FACSIMILE (707) 445-7877

F 8a
MEMORANDUM
Date:

January 7, 2009

To:

Commissioners and Interested Parties

From:

Peter Douglas, Executive Director
Robert S. Merrill, District Manager – North Coast District

Subject:

Addendum to Commission Meeting for Friday, January 9, 2009
North Coast District Item F8a, Appeal No. A-1-MEN-08-048 (Don & Jan
Plenty)
STAFF NOTES

This addendum responds to the letter submitted by Jared G. Carter on behalf of the appellants
dated January 5, 2009 regarding the published staff recommendation on Appeal No. A-1MEN-08-048 (Don & Jan Plenty). The letter is included in the separate green addendum containing
letters received on the North Coast agenda items that has also been distributed for Friday’s
Commission meeting.
The appellants’ letter contends that contrary to the viewpoint expressed in the staff recommendation,
the visual resource protection policies of the Coastal Act and the certified LCP protect private views
in addition to public views, and that therefore the Commission should reject the staff recommendation
that the appeal raises no substantial issue.
Staff continues to recommend that the Commission find the appeal raises no substantial issue. The
question before the Commission is not whether the LCP and Coastal Act policies serve to protect
private views, but rather whether the appeal raises a substantial issue as to whether the project as
approved by Mendocino County is consistent with the policies of the certified LCP and the public
access policies of the Coastal Act. By stating that the “scenic and visual qualities of the coastal areas
shall be considered and protected as a resource of public importance,” the visual protection policies of
both the certified LCP and Coastal Act certainly focus on the protection of public views. Whether or
not the policies address the protection of private views, staff still believes the appeal does not raise a
substantial issue.
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As discussed in the staff report, the public views of the coast from Ocean Drive and Gualala Point
Regional Park are not significantly affected by the approved fence. In addition, private views are
not significantly affected by the approved fence for several reasons. First, the local record
contains no evidence that the appellants hold a view easement or other documented
property rights to a view that extends across the applicants’ property. Second, the
approved fence will not block all view of the ocean from the appellants’ three parcels that
lie adjacent to the proposed fence. Although the fence clearly obstructs some of the view
of the ocean from the applicants’ two adjacent houses, based on Commission staff visit
to the site and observations of the already constructed portions of the fence, the approved
fence appears to be low enough and placed at a lower elevation relative to the houses to
still afford some blue-water views of the ocean and horizon views over the top of the
fence. In addition, the redwood stake style fence is also not completely solid, allowing
filtered views through the gaps between the vertical split grape stakes that comprise the
siding of the fence. Furthermore, any future house built on the applicant’s vacant parcel
could be built tall enough to afford completely unobstructed views over the top of the
fence. Third, the County’s approval of the fence will not deprive the appellants of the use
of their adjoining property for residential purposes. Finally, the contentions about how
the applicant’s fence would interfere with alleged property rights of the appellant involve
a private dispute between the two parties that is not the responsibility of the County or the
Commission to resolve.
Thus, whether or not the visual resource protection policies of the LCP and the Coastal
Act protect private views, the appeal does not raise a substantial issue of conformance of
the project as approved with the visual resource protection policies of the LCP.
Therefore, staff continues to recommend that the Commission find that Appeal No. A-1HUM -08-048 raises No Substantial Issue regarding consistency with the certified LCP
and/or the public access policies of the Coastal Act.
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39010 Ocean Drive, Gualala, Mendocino County
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OF APPROVED
DEVELOPMENT:

Placement of a 230-foot-long, 6-foot-high, redwood
fence along the property line of a blufftop lot.
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James & Judith Carter, Trustees of the James &
Judith Carter Revocable Trust of 1996
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SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE
The staff recommends that the Commission, after public hearing, determine that NO
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been
filed.
The project as approved by the County involves the placement of a 230-foot-long, 6-foothigh, redwood stake fence along the property line of a blufftop lot, west of Ocean Drive,
approximately 200 feet west of the intersection of Highway One and Ocean Drive, at 39010
Ocean Drive, in the unincorporated community of Gualala, Mendocino County.
The subject parcel is a blufftop parcel that fronts on to the mouth of the Gualala River,
across from a sand spit that is part of Gualala Point Regional Park. The property is located
two blocks west of Highway One along the southwestern side of a residential
neighborhood. The parcel was once part of an old lumber railroad right-of-way that was
used in the late 1800s and early 1900’s to transport lumber from a mill located along the
river about a mile upstream to the south to a cable ship loading site along the ocean bluff to
the north. As a result, the several-acre parcel is oddly shaped with a larger area to its north,
where the applicants’ house is located, and a narrower 25-foot-wide strip that extends
approximately 300 feet to the south along the edge of the blufftop. The 230-foot-long fence
would be built along the southern-most portions of the inland side of the subject parcel,
adjacent to three lots owned by the appellants, including parcels 145-192-04, 05, and 06.
The appeal raises three principal contentions, only one of which alleges inconsistency of
the approved project with the County’s certified LCP or the public access policies of the
Coastal Act. The appellants contend that the approval of the project by the County is
inconsistent with LCP provisions regarding the protection of visual resources, contending
that the approved fence will adversely affect both public views from Ocean Drive and the
nearby Gualala Point Regional Park, as well as the appellants’ personal private views
from three parcels the appellants own adjacent to the approved fence. The appeal argues
that the visual resource policies of the certified LCP must be interpreted as protecting
private views as well as public views. In addition, the appellants contend that (a) the
fence as approved by the County will adversely affect certain private and public views in
a manner inconsistent with the visual resource protection policies of the Coastal Act and
(b) the County took away the appellant’s property rights to have a view through the
applicants parcel in violation of Sections 30005.5 and 30010 of the Coastal Act.
Staff recommends that the Commission find that the contentions raised by the appellant
that the approval of the project by the County is inconsistent with LCP provisions are
based on valid grounds for an appeal, but do not raise a substantial issue of conformity of
the approved development with the certified LCP. Both the Coastal Commission and
Mendocino County have interpreted the visual resource protection policies of the Coastal
Act and the LCP certified to carry out the Coastal Act in Mendocino County as protecting
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public views and not private views. This interpretation is consistent with Section 30251
of the Coastal Act, the principal visual protection policy of Chapter 3 of the Coastal Act.
The policy language of Section 30251 of the Coastal Act is mirrored in LUP Policy 3.5-1
and Coastal Zoning Ordinance Section 20.504.020. Both of these policies begin similarly
to Section 30251 of the Coastal Act by stating “The scenic and visual qualities of
Mendocino county coastal areas shall be considered and protected as a resource of
public importance. By referring to the public importance of scenic and visual qualities of
coastal areas, the policies indicate that public views are to be protected. Nowhere do
these provisions of the LCP or the other LUP policies cited by the applicant, including
Gualala Town Plan Goal G2.1-1, Goal G2.2-3 and G3.1-3 refer specifically to the
importance of protecting private views. Therefore, staff believes that the contentions of
the appeal that the project as approved is inconsistent with the visual resource protection
policies of the LCP because the project adversely affects the appellants’ private views do
not raise a substantial issue.
With regard to the public view impacts, the appellant contends that the project as
approved will adversely affect views from two public vantage points in a manner
inconsistent with the visual resource protection policies of the LCP, including Ocean
Drive and Gualala Point Regional Park across the Gualala River estuary from the subject
property. Subsequent to the appeal being filed, staff visited the project site and its
vicinity to assess the impact to public views from these and other public vantage points.
Ocean Drive is the first street inland from the subject property and is the street that
provides access to both the applicants’ and the appellants’ parcels. The street is public
and affords a view of the ocean across a portion of the vacant residential parcel owned by
the appellants. A portion of the approved fence that has already been constructed extends
across the rear, or ocean side of the vacant parcel but only affects a narrow band of view
of the ocean relative to the total view of the ocean and horizon afforded from the street.
In addition, the redwood stake style fence is a common fence style used in the area and
along the Mendocino coast in general. As the fence style is common to the area and as
conditioned will be of a color that blends with surrounding structures and landscaping,
staff believes that the approved fence does not raise a substantial issue of compatibility
with the character of its setting.
Gualala Point Regional Park lies approximately 300 feet south and west across the
Gualala River estuary from the subject property. The Sonoma County Park occupies the
point of land that extends approximately one mile north from Sea Ranch to the tip of the
sand spit that partially defines the mouth of the Gualala River. Portions of the completed
fence are barely visible along the bluff top and are set against a backdrop of existing
residential buildings and tree-covered coastal hills. The approved fence will not block
views to and along the coast from Gualala Point Regional Park and as the natural wood
colored fence is set against a backdrop of other structures and the wooded landscape, the
fence does not stand out prominently in the photographs. Therefore, staff believes that
the effect on views to and along the ocean from this vantage point is not significant and
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the approved fence does not raise a substantial issue of compatibility with the character of
its setting as viewed from Gualala Point Regional Park.

As the effects of the approved development on public views are limited to a minor
intrusion into a larger view of the ocean from a local residential street (Ocean Drive) and
the appearance of the new natural wood-colored fence against an existing backdrop of
other structures and a wooded landscape as viewed from Gualala Point Park, the
significance of the coastal resources affected by the decision is low. In addition, the
extent and scope of the development as approved by the County is minor as it consists
solely of a split rail redwood fence within an existing developed residential
neighborhood. Furthermore, the precedential value of the local government’s decision
for future interpretations of its LCP is low as other fences of the same style and scale
have been approved within the area and the County’s interpretation of the visual resource
protection policies of the certified LCP as not protecting private views is consistent with
the interpretation of those policies by both the County and the Coastal Commission.
Finally, the appeal involves primarily a dispute between neighbors in the community of
Gualala over the rights to block private views by building a fence and as such raises only
local issues rather than issue of regional or statewide significance. Therefore, staff
believes that the contentions raised by the appeal that the approved fence would
adversely affect views do not raise a substantial issue of conformance of the approved
project with applicable visual resource protection provisions of the LCP.
The Appellants assert that the fence as approved by the County will adversely affect
certain private and public views and is therefore inconsistent with the visual resource
protection policies of the Coastal Act. The Appellants also assert that the County’s
approval of the project was in violation of Sections 30005.5 and 30010 of the Coastal
Act. The appeal asserts that by approving the fence with the fence’s adverse effects on
the apellants’ private views, the County took away the appellants’ view rights contrary to
the directives of Section 30005.5 that nothing in the Coastal Act shall be construed to
authorize a local government or the Commission to exercise any power that it does not
already have. The appeal asserts that the appellants have a recognized right to a view and
that the County’s approval of the fence is an improper taking of private property
inconsistent with Section 30010 of the Coastal Act as the fence takes away the appellants
private view rights in a manner that does not further a legitimate purpose. As these
contentions do not allege an inconsistency of the local approval with the certified LCP or
the public access policies of the Coastal Act, staff recommends that the Commission find
that these contentions do not raise valid grounds for appeal.
For all of the above reasons, staff recommends that the Commission find that the appeal
raises no substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency of the approved project
with the certified LCP.
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The Motion to adopt the Staff Recommendation of No Substantial Issue is found on
Pages 6-7.
_____________________________________________________________________
STAFF NOTES
1.

Appeal Process

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).
Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea or
within 100 feet of a wetland or stream or 300 feet of the mean high tide line or inland
extent of any beach or top of the seaward face of a coastal bluff, or those located in a
sensitive coastal resource area. Furthermore, developments approved by counties may be
appealed if they are not designated the “principal permitted use” under the certified LCP.
Finally, developments constituting major public works or major energy facilities may be
appealed whether approved or denied by the city or county. The grounds for an appeal of
a local government action are limited to an allegation that the approved development
does not conform to the standards set forth in the certified local coastal program and, if
approved development is located between the first public road and the sea1, the public
access and public recreation policies set forth in the Coastal Act. The approved
development is appealable to the Commission because (a) the development is located
between the sea and the first public road paralleling the sea [Section 30603(a)(1)], (b) the
development is located within 300 feet of a beach [Section 30603(a)(1)], and (c) within
300 feet of the top of the seaward face of any coastal bluff the mean high tide line or
inland extent of any beach or top of the seaward face of a coastal bluff [Section
30603(a)(2)].

1

Per Section 13011 of the California Code of Regulations, the “first public road paralleling the sea” means that
road nearest to the sea, as defined in Section 30115 of the Public Resources Code, which: (a) Is lawfully open to
uninterrupted public use and is suitable for such use; (b) Is publicly maintained; (c) Is an improved, all-weather
road open to motor vehicle traffic in at least one direction; (d) Is not subject to any restrictions on use by the
public except when closed due to an emergency or when closed temporarily for military purposes; and (e) Does in
fact connect with other public roads providing a continuous access system, and generally parallels and follows the
shoreline of the sea so as to include all portions of the sea where the physical features such as bays, lagoons,
estuaries, and wetlands cause the waters of the sea to extend landward of the generally continuous coastline.
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Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that no substantial issue is raised by the appeal. In this case,
because the staff is recommending no substantial issue, the Commission will hear
arguments and vote on the substantial issue question. Proponents and opponents will
have three minutes per side to address whether the appeal raises a substantial issue. The
only persons qualified to testify before the Commission on the substantial issue question
are the applicant, the appellant, and persons who made their views known before the local
government (or their representatives), and the local government. Testimony from other
persons regarding substantial issue must be submitted in writing. It takes a majority of
Commissioners present to find that no substantial issue is raised.
Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
This de novo review may occur at the same or at a subsequent meeting. If the
Commission were to conduct a de novo hearing on the appeal, because the proposed
development is located between the first public road and the sea, the applicable test for
the Commission to consider would be whether the development is in conformity with the
certified Local Coastal Program and with the public access and public recreation policies
of the Coastal Act.
2.

Filing of Appeal

One appeal of the local government action was filed by James and Judith Carter, trustees
of the James and Judith Carter Revocable Trust of 1996 (see Exhibit No.6). The appeal
was filed in a timely manner, within 10 working days of receipt by the Commission, on
November 3, 2008, of the County’s Notice of Final Local Action2 (Exhibit No. 4). The
appellant filed the appeal on November 17, 2008.

I.

MOTION, STAFF RECOMMENDATION, & RESOLUTION

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that no substantial issue exists with respect
to the grounds on which the appeal has been filed. The proper motion is:

2

Pursuant to 14 CCR §13110, the appeal period commenced on November 4, 2008, the next working day following
the receipt of the County’s Notice of Final Local Action on November 3, 2008, and ran for the 10-working day
period (excluding weekends and holidays) from November 4, 2008 through November 18, 2008.
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MOTION:
I move that the Commission determine that Appeal No. A-1-MEN-08-048 raises
No Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.
STAFF RECOMMENDATION ON NO SUBSTANTIAL ISSUE:
Staff recommends a YES vote. Passage of this motion will result in a finding of No
Substantial Issue and adoption of the following resolution and findings. If the
Commission finds No Substantial Issue, the Commission will not hear the application de
novo and the local action will become final and effective. The motion passes only by an
affirmative vote by a majority of the Commissioners present.
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE:
The Commission finds that Appeal No. A-1-HUM-08-048 presents no substantial issue
with respect to the grounds on which the appeal has been filed under § 30603 of the
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public
access and recreation policies of the Coastal Act.

II.

FINDINGS & DECLARATIONS

The Commission hereby finds and declares the following:
A.

APPELLANT’S CONTENTIONS

The Commission received one appeal of the County of Mendocino’s decision to
conditionally approve the development proposed by Don and Jan Plenty. The project as
approved by the County involves the placement of a 230-foot-long, 6-foot-high, redwood
fence along the property line of a blufftop lot, west of Ocean Drive, approximately 200 feet
west of the intersection of Highway One and Ocean Drive, at 39010 Ocean Drive, in the
unincorporated community of Gualala, Mendocino County.
The appellants raise three basic contentions in their appeal. First, the appeal raises
contentions alleging inconsistency of the approved project with the certified Mendocino
County LCP provisions that regulate development to protect coastal views, which in the
appellants’ opinion includes both public and private views. Second, the appeal also
raises contentions alleging inconsistencies of the approved project with the Coastal Act
provisions that regulate development to protect coastal views. Finally, the appeal raises
a contention that in approving the project, the County took away the appellant’s property
rights to have a view through the applicants parcel in violation of Sections 30005.5 and
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30010 of the Coastal Act. The appellants’ contentions are summarized below, and the
full text of the contentions is included as Exhibit No. 6.
Before describing the basis for these three main contentions, the appeal notes that the
applicant’s parcel was an old railroad easement that is oddly shaped with a larger area to
its north, where the applicants’ house is located, and a narrower 25-foot-wide strip that
extends approximately 300 feet to the south along the edge of the blufftop. The appeal
indicates that the approved fence would not be placed near the applicants’ existing
residence, but rather along the southern portion of the parcel in locations that are only
along the western boundary of the appellant’s parcels. The appeal states that “the fence is
being built, despite Mr. Plenty’s assertion to the contrary, for the sole purpose of
blocking the Carters’ view of the ocean, as a result of a dispute between these families
about who has what right to a portion of Lot 9. Otherwise, a wire fence which would not
obstruct views would have been chosen. This round of the dispute was precipitated by an
incident during which the Carters’ son, Joe, trimmed a large bush on Lot 9 without the
Plenty’s’ permission.”
The specific contentions of the appeal are as follows:
1.

Alleged Inconsistencies of Project as Approved with Certified LCP Visual
Protection Policies.

a.
Adverse Effects on Private View of Appellants. The appellants contend
that the proposed fence will obstruct views from three parcels that they own adjacent to
the applicants’ parcel and that the visual resource protection policies of the certified
Mendocino County LCP protect not just public views, but private views. The appellants
cite Gualala Town Plan Goal G2.1-1, Goal G2..2-3 and G3.1-3 which are part of the
certified Land Use Plan (LUP) for Mendocino County as evidence that the LCP protects
both private and public views. The portions of the first two goals cited by the appellants
are as follows:
Gualala Town Plan Goal G2.1-1: “To preserve and enhance the rural, coastal
character of the town of Gualala, to better integrate future development with the
natural surroundings, to protect and restore coastal views, and to improve public
access to the coast and to improve public access to the coast.”
Gualala Town Plan Goal G2.2-3: “Preserve and protect land used for crop and
timber production, and environmental resources, including wetlands, steep
gulches, stream corridors and coastal views.”
The appeal indicates that Gualala Town Plan Goal G3.1-3 basically restates Goal G2.2-3
and characterizes the policy as making clear that preserving coastal views is an important
consideration for Gualala when considering new development proposals.
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The appeal states that nowhere in these and other provisions of the LCP is it stated that
the LCP policies only protect public views. The appellant asserts that view corridors and
height limitations are usually required in all residential subdivisions in the coastal zone
and that these requirements are strong evidences that the LCP protects private views. By
not taking into account the adverse effects of the development on the private views from
the appellants’ three properties, the appellants assert that the project as approved by the
County is inconsistent with the certified LCP.
b.
Adverse Effects on Public Views. The Appellants assert that the fence as
approved by the County will adversely affect certain public views. These views include
views through the appellants’ vacant lot along Ocean Boulevard, a public road
maintained by the County. In addition, the appellants note that the fence would also be
visible from the Sonoma County Regional Park, approximately 300 feet directly south
across the Gualala River estuary from the Carter’s backyard and the proposed fence. The
appeal alleges that the County determined that the approved fence would not adversely
affect views from the Regional Park because the project was not opposed by the
administrator of the Regional Park and the lack of such opposition from the administrator
is an insufficient basis for concluding the project as approved would not affect views
from the park.

2.

Alleged Inconsistencies of Project as Approved with Coastal Act Visual
Protection Policies.

a.
Adverse Effects on Private View of Appellants. The appellants contend
that the visual resource protection policies of the Coastal Act also protect not just public
views, but private views. The appellants cite Sections 30001, 30010, and 30251 of the
Coastal Act as evidence that the Coastal Act protects both private and public views.
These sections are as follows:
Section 30001: Legislative findings and declarations; ecological balance
The Legislature hereby finds and declares:
(a) That the California coastal zone is a distinct and valuable natural resource of vital
and enduring interest to all the people and exists as a delicately balanced ecosystem.
(b) That the permanent protection of the state's natural and scenic resources is a
paramount concern to present and future residents of the state and nation.
(c) That to promote the public safety, health, and welfare, and to protect public and
private property, wildlife, marine fisheries, and other ocean resources, and the natural
environment, it is necessary to protect the ecological balance of the coastal zone and
prevent its deterioration and destruction.
(d) That existing developed uses, and future developments that are carefully planned and
developed consistent with the policies of this division, are essential to the economic and
social well-being of the people of this state and especially to working persons employed
within the coastal zone.
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Section 30010: Compensation for taking of private property; legislative declaration
The Legislature hereby finds and declares that this division is not intended, and shall not
be construed as authorizing the commission, port governing body, or local government
acting pursuant to this division to exercise their power to grant or deny a permit in a
manner which will take or damage private property for public use, without the payment
of just compensation therefore. This section is not intended to increase or decrease the
rights of any owner of property under the Constitution of the State of California or the
United States.

Section 30251: The scenic and visual qualities of coastal areas shall be
considered and protected as a resource of public importance. Permitted
development shall be sited and designed to protect views to and along the ocean
and scenic coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where feasible,
to restore and enhance visual quality in visually degraded areas. New
development in highly scenic areas such as those designated in the California
Coastline Preservation and Recreation Plan prepared by the Department of Parks
and Recreation and by local government shall be subordinate to the character of
its setting.
The appeal states that the clear intent of the Legislature in enacting the Coastal Act is to
protect the coast, and its views, for all, public and private persons and that nowhere does
the Coastal Act limit its protection of coastal resources to being for the benefit of only the
public, disregarding protections for the benefit of private persons. The appeal contends
that to limit the Act’s protections to the protection of only public views would be
incompatible with the clear intent or PRC Section 30010 to protect private property. The
appeal indicates that the fence as approved by the County adversely affects the private
views from the appellants’ three properties and is thus in direct violation of the Coastal
Act.
b.
Adverse Effects on Public Views. As discussed above, the Appellants
assert that the fence as approved by the County will adversely affect certain public views
as well and is therefore inconsistent with the visual resource protection policies of the
Coastal Act and not just the visual resource protection policies of the certified LCP.

3.

Alleged Inconsistencies of Project as Approved with Provisions of Coastal Act
Sections 30005.5 and 30010 Protecting Private Property Rights.

The appeal contends that in approving the project, the County took away the appellant’s
property rights to have a view through the applicants parcel in violation of Sections
30005.5 and 30010 of the Coastal Act. These sections state as follows:
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Section 30005.5: Local governmental powers; construction
Nothing in this division shall be construed to authorize any local government, or to
authorize the commission to require any local government, to exercise any power it does
not already have under the Constitution and laws of this state or that is not specifically
delegated pursuant to Section 30519.
Section 30010: Compensation for taking of private property; legislative declaration
The Legislature hereby finds and declares that this division is not intended, and shall not
be construed as authorizing the commission, port governing body, or local government
acting pursuant to this division to exercise their power to grant or deny a permit in a
manner which will take or damage private property for public use, without the payment
of just compensation therefor. This section is not intended to increase or decrease the
rights of any owner of property under the Constitution of the State of California or the
United States.

The appeal asserts that by approving the fence with the fence’s adverse effects on the
apellants’ private views, the County took away the appellants’ view rights contrary to the
directives of Section 30005.5 that nothing in the Coastal Act shall be construed to
authorize a local government or the Commission to exercise any power that it does not
already have. The appeal asserts that the appellants have a recognized right to a view and
that the County’s approval of the fence is an improper taking of private property
inconsistent with Section 30010 of the Coastal Act as the fence takes away the appellants
private view rights in a manner that does not further a legitimate purpose.

B.

LOCAL GOVERNMENT ACTION

On May 22, 2008, the Mendocino County Coastal Permit Administrator opened the local
hearing on Coastal Development Permit No. 68-2007 for the placement of an
approximately 230-foot-long property line fence on the subject property. The hearing
was continued by the Coastal Permit Administrator to allow County staff to provide
further analysis and clarification of the project. On July 24, 2008, the Coastal Permit
Administrator approved the coastal development permit with two special conditions of
approval. Special Condition No. 1 requires that in the event that erosion undermines the
subject fence, the owner shall remove the fence before it falls on the beach and prohibits
the construction of a bluff retaining wall to protect the fence from erosion. Special
Condition No. 2 requires the applicants to submit to the County a sample natural stain
color for the fence that conforms with the grey earth tones of the natural surroundings.
The condition further requires the color to be maintained over the life of the project
unless a change is approved by the Coastal Permit Administrator.
The decision of the Coastal Permit Administrator was appealed to the Mendocino County
Board of Supervisors by the same appellants who subsequently filed the appeal to the
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Coastal Commission. At its hearing on the appeal on October 28, 2008, the Board of
Supervisors denied the appeal and upheld the approval of the Coastal Permit
Administrator.
The County then issued a Notice of Final Action, which was received by Commission
staff on November 3, 2008. The project was appealed to the Commission in a timely
manner by the appellants on November 17, 2008, within 10 working days after receipt by
the Commission of the Notice of Final Local Action.
C.

PROJECT AND SITE DESCRIPTION

The project as approved by the County involves the placement of a 230-foot-long, 6-foothigh, redwood stake fence along the property line of a blufftop lot, west of Ocean Drive,
approximately 200 feet west of the intersection of Highway One and Ocean Drive, at 39010
Ocean Drive, in the unincorporated community of Gualala, Mendocino County (see Exhibit
Nos.1-3). .
The subject parcel is a blufftop parcel that fronts on to the mouth of the Gualala River,
across from a sand spit that is part of Gualala Point Regional Park. The steep, near vertical
bluff faces of the site rise approximately 75 feet high above the river mouth. The property
is located two blocks west of Highway One along the southwestern side of a residential
neighborhood zoned as rural residential. The parcel was once part of an old lumber railroad
right-of-way that was used in the late 1800s and early 1900’s to transport lumber from a
mill located along the river about a mile upstream to the south to a cable ship loading site
along the ocean bluff to the north. As a result, the several acre parcel is oddly shaped with
a larger area to its north, where the applicants’ house is located, and a narrower 25-footwide strip that extends approximately 300 feet to the south along the edge of the blufftop.
The southern portion of the lot is largely undeveloped except for segments of existing
redwood stake fences along the northeast parcel line. The vegetation along this portion of
the subject parcel consists of grasses, shrubs, and several trees. No known environmentally
sensitive habitat is known to exist on the parcel. This subject parcel separates six
residential parcels from the bluff edge, including three owned by the appellants. The
project site is not located within a designated “highly scenic area.”
The approved fence is a six-foot tall redwood split grape-stake fence with the stakes spaced
with gaps at a density of 3 stakes per lineal feet (see Exhibit No.4). The fence style is
typical of others in the area that are left unpainted and allowed to whether to a weathered
earth tone gray. In approving the project the Coastal Permit Administrator imposed a
condition requiring that the fence be stained with a stain color that conforms with the grey
earth tones of the natural surroundings. The condition further requires the color to be
maintained over the life of the project. A sample of the fence style is shown in Exhibit No.
7, Sheet 47 of 47.
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The 230-foot-long fence would be built along the southern-most portions of the inland side
of the subject parcel, adjacent to three lots owned by the appellants, including parcels 145192-04, 05, and 06. The northern- most of these three parcels is vacant and the other two
parcels are developed with single-family homes. The fence would be built to fill in gaps in
the existing fencing along the northeastern property line. The fence would be built in two
phases with the first phase consisting of an approximately 155-foot long segment of
fencing that would be built along the northern two of the adjoining parcels owned by the
appellants (see Exhibit No.3). The second phase would consist of the installation of
approximately 75 feet of fencing at the southern end of the northeastern property line along
a portion of the boundary separating the applicant’s and the southern-most of the
appellants’ parcels. Portions of the approved fencing have already been constructed without
benefit of a valid coastal development permit. In some of these locations, the fencing is
complete and in others only the fence posts have been installed.

D.

SUBSTANTIAL ISSUE ANALYSIS.

Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
Some of the contentions raised in this appeal present potentially valid grounds for appeal
in that they allege the project’s inconsistency with policies of the certified LCP and/or
with the public access policies of the Coastal Act. These contentions allege that the
approval of the project by the County is inconsistent with LCP provisions regarding the
protection of visual resources. The Commission finds that the other contentions raised in
the appeal are not based on valid grounds for appeal.
1.

Appellant’s Contentions That Are Not Valid Grounds for Appeal

The appellant raises two contentions that are not valid grounds for appeal. As discussed
below, the contentions that (a) the fence as approved by the County will adversely affect
certain private and public views in a manner inconsistent with the visual resource
protection policies of the Coastal Act and (b) the County took away the appellant’s
property rights to have a view through the applicants parcel in violation of Sections
30005.5 and 30010 of the Coastal Act do not allege the local approval’s inconsistency
with policies and standards of the certified LCP or the public access policies of the
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Coastal Act and thus, are not potentially valid grounds for appeal pursuant to Section
30603(b)(1) of the Coastal Act.
a. Alleged Inconsistencies of Project as Approved with Coastal Act Visual
Protection Policies
The Appellants assert that the fence as approved by the County will adversely affect
certain private and public views and is therefore inconsistent with the visual resource
protection policies of the Coastal Act. As this contention does not allege an
inconsistency of the local approval with the certified LCP or the public access policies of
the Coastal Act, the Commission finds that this contention is not a valid ground for
appeal. Even if the alleged inconsistencies with Coastal Act policies on visual resource
protection were valid grounds for an appeal, the contentions raised would not be
substantial for reasons similar to those discussed below in the section regarding the
contention concerning alleged inconsistencies with certified LCP policies on visual
resource protection. Rather than assert issues relating to the protection of public views as
a coastal resource, the appeal focuses on a dispute between neighbors about the effect of
the approved development on private views. Accordingly, even if the contention based
on Coastal Act visual policies was valid, the contentions raised are not substantial as (a)
the alleged adverse effects on coastal visual resources of the County’s decision to
approve the fence are not significant, (b) the extent and scope of the development as
approved or denied by the local government is relatively small, (c) the precedential value
of the local government's decision for future interpretations of its LCP is not substantial,
and (d) the contention raises only local issues rather than those of regional or statewide
significance.
b. Alleged Inconsistencies of Project as Approved with Provisions of Coastal
Act Sections 30005.5 and 30010 Protecting Private Property Rights.
The Appellants assert that the County’s approval of the project was in violation of
Sections 30005.5 and 30010 of the Coastal Act. The appeal asserts that by approving the
fence with the fence’s adverse effects on the apellants’ private views, the County took
away the appellants’ view rights contrary to the directives of Section 30005.5 that
nothing in the Coastal Act shall be construed to authorize a local government or the
Commission to exercise any power that it does not already have. The appeal asserts that
the appellants have a recognized right to a view and that the County’s approval of the
fence is an improper taking of private property inconsistent with Section 30010 of the
Coastal Act as the fence takes away the appellants private view rights in a manner that
does not further a legitimate purpose.
As this contention does not allege an inconsistency of the local approval with the certified
LCP or the public access policies of the Coastal Act, the Commission finds that this
contention is not a valid ground for appeal. Even if alleged inconsistencies with the
cited sections of the Coastal Act were valid grounds for appeal, the contentions raised
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regarding inconsistencies with Sections 30005.5 and 300010 of the Coastal Act would
not be substantial for several reasons. First, the local record contains no evidence that the
appellants hold a view easement or other documented property rights to a view that
extends across the applicants’ property. Second, the approved fence will not block all
view of the ocean from the appellants’ three parcels that lie adjacent to the proposed
fence for several reasons. Although the fence clearly obstructs some of the view of the
ocean from the applicants’ two adjacent houses, based on Commission staff visit to the
site and observations of the already constructed portions of the fence, the approved fence
appears to be low enough and placed at a lower elevation relative to the houses to still
afford some blue-water views of the ocean and horizon views over the top of the fence.
In addition, the redwood stake style fence is also not completely solid, allowing filtered
views through the gaps between the vertical split grape stakes that comprise the siding of
the fence. Furthermore, any future house built on the applicant’s vacant parcel could be
built tall enough to afford completely unobstructed views over the top of the fence. Third,
the County’s approval of the fence will not deprive the appellants of the use of their
adjoining property for residential purposes. Finally, the contentions about how the
applicant’s fence would interfere with alleged property rights of the appellant involve a
private dispute between the two parties that is not the responsibility of the County or the
Commission to resolve.
2.

Appellant’s Contentions That Are Valid Grounds For Appeal

Several contentions raised in this appeal present potentially valid grounds for appeal in
that they allege the project’s inconsistency with policies of the certified LCP. These
contentions allege that the approval of the project by the County is inconsistent with LCP
provisions regarding the protection of visual resources.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal
unless it determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question.” (California
Code of Regulations, Title 14, Section 13115(b).) In previous decisions on appeals, the
Commission has been guided by the following factors:
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•

The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

•

The extent and scope of the development as approved or denied by the local
government;

•

The significance of the coastal resources affected by the decision;

•

The precedential value of the local government's decision for future
interpretations of its LCP; and

•

Whether the appeal raises only local issues, or those of regional or statewide
significance.

Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing a
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that with respect to all of the allegations below, the appeal
raises no substantial issue with regard to the approved project’s conformance with the
certified Mendocino County LCP.
2.

Allegations Raising No Substantial Issue:
a.

Alleged Inconsistencies of Project as Approved with Certified LCP Visual
Protection Policies.

i.
Adverse Effects on Private View of Appellants. The appellants contend that the
proposed fence will obstruct views from three parcels that they own adjacent to the
applicants’ parcel and that the visual resource protection policies of the certified
Mendocino County LCP protect not just public views, but private views. The appellants
cite Gualala Town Plan Goal G2.1-1, Goal G2..2-3 and G3.1-3 which are part of the
certified Land Use Plan (LUP) for Mendocino County as evidence that the LCP protects
both private and public views. The appeal indicates that Gualala Town Plan Goal G3.1-3
basically restates Goal G2.2-3 and characterizes the policy as making clear that
preserving coastal views is an important consideration for Gualala when considering new
development proposals.
The appeal states that nowhere in these and other provisions of the LCP is it stated that
the LCP policies only protect public views. The appellant asserts that view corridors and
height limitations are usually required in all residential subdivisions in the coastal zone
and that these requirements are strong evidences that the LCP protects private views. By
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not taking into account the adverse effects of the development on the private views from
the appellants’ three properties, the appellants assert that the project as approved by the
County is inconsistent with the certified LCP.
ii.
Adverse Effects on Public Views. The Appellants assert that the fence as
approved by the County will adversely affect certain public views. These views include
views through the appellants’ vacant lot along Ocean Boulevard, a public road
maintained by the County. In addition, the appellants note that the fence would also be
visible from the Sonoma County Regional Park, approximately 300 feet directly south
across the Gualala River estuary from the Carter’s backyard and the proposed fence. The
appeal alleges that the County determined that the approved fence would not adversely
affect views from the Regional Park because the project was not opposed by the
administrator of the Regional Park and the lack of such opposition from the administrator
is an insufficient basis for concluding the project as approved would not affect views
from the park.
LCP Policies and Standards
Gualala Town Plan Goal G2.1-1 states: “To preserve and enhance the rural,
coastal character of the town of Gualala, to better integrate future development
with the natural surroundings, to protect and restore coastal views, and to
improve public access to the coast and to improve public access to the coast.”
Gualala Town Plan Goal G2.2-3 states: “Preserve and protect land used for crop
and timber production, and environmental resources, including wetlands, steep
gulches, stream corridors and coastal views.”
Gualala Town Plan Goal G3.1-3 states: “New development shall be located in
areas where it will not conflict with the goal of preserving and protecting land
used for timber and crop production outside of the Residential Reserve area, and
environmental resources, including wetlands, steep gulches, stream corridors and
coastal views.”
LUP Policy 3.5-1 states in applicable part: The scenic and visual qualities of
Mendocino county coastal areas shall be considered and protected as a resource
of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and enhance visual quality in
visually degraded areas. New development in highly scenic areas designated by
the County of Mendocino Coastal Element shall be subordinate to the character
of its setting.
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Section 20.504.020 of the Coastal Zoning Code states in applicable part: (D) The
scenic and visual qualities of Mendocino County Coastal Areas shall be
considered and protected as a resource of public importance. Permitted
development shall be sited and designed to protect views to and along the ocean
and scenic coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas and, where feasible,
to restore and enhance visual quality in visually degraded areas. New
development in highly scenic areas designated by the County of Mendocino
Coastal Element shall be subordinate to the character of its setting.
Discussion
The above-cited visual resource protection policies of the certified LCP require among
other things, that permitted development be sited and designed to protect views to and
along the coast and to be visually compatible with the character of its setting. In areas
unlike the project vicinity that are designated as highly scenic, development must also be
subordinate to the character of its setting.
The appellants contend that the visual resource protection policies of the certified LCP
extend protection to private views as opposed to just views from public viewpoints. Both
the Coastal Commission and Mendocino County have interpreted the visual resource
protection policies of the Coastal Act and the LCP certified to carry out the Coastal Act
in Mendocino County as protecting public views and not private views. This
interpretation is consistent with Section 30251 of the Coastal Act, the principal visual
protection policy of Chapter 3 of the Coastal Act which is the standard of review for
development projects within the Commission’s retained jurisdiction and which is also
mirrored in policy language of the certified LCP. Section 30251 of the Coastal Act
states:
The scenic and visual qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and, where feasible, to restore and enhance
visual quality in visually degraded areas. New development in highly scenic areas
such as those designated in the California Coastline Preservation and Recreation
Plan prepared by the Department of Parks and Recreation and by local
government shall be subordinate to the character of its setting (emphasis added).
Section 30251 refers to the public importance of scenic and visual qualities of coastal
areas, indicating that public views are to be protected. Nowhere does Section 30251 or
any other section of the Coastal Act refer to the importance of protecting private views.
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The policy language of Section 30251 of the Coastal Act is mirrored in LUP Policy 3.5-1
and Coastal Zoning Ordinance Section 20.504.020, which as policies and standards of the
certified LCP, are part of the standard of review for development proposed within the
County’s certified area. Both of these policies begin similarly to Section 30251 of the
Coastal Act by stating “The scenic and visual qualities of Mendocino county coastal
areas shall be considered and protected as a resource of public importance. This
language differs from the parallel provision of Section 30251 only in that it includes a
specific reference to the scenic and visual qualities of Mendocino County coastal areas as
opposed to coastal areas in general. By referring to the public importance of scenic and
visual qualities of coastal areas, the policies indicate that public views are to be protected.
Nowhere do these provisions of the LCP or the other LUP policies cited by the applicant,
including Gualala Town Plan Goal G2.1-1, Goal G2..2-3 and G3.1-3 refer specifically to
the importance of protecting private views. Therefore, the Commission finds that the
contentions of the appeal that the project as approved is inconsistent with the visual
resource protection policies of the LCP because the project adversely affects the
appellants private views do not raise a substantial issue.
The appellants contend that even if only public views are considered, the project as
approved is inconsistent with the visual resource protection policies of the LCP. The
appellant indicates that the project as approved will adversely affect views from two
public vantage points in a manner inconsistent with the visual resource protection policies
of the LCP, including Ocean Drive and Gualala Point Regional Park across the Gualala
River estuary from the subject property. Subsequent to the appeal being filed,
Commission staff visited the project site and its vicinity to assess the impact to public
views from these and other public vantage points. The effects of the project as approved
on each of these public vantage points is discussed below.
Ocean Drive is the first street inland from the subject property and is the street that
provides access to both the applicants’ and the appellants’ parcels. The street is public
and affords a view of the ocean across a portion of the vacant residential parcel owned by
the appellants. The view from this vantage point is shown in Exhibit 8 (sheet 1of 5),
which is a Commission staff photograph. A portion of the approved fence that has
already been constructed extends across the rear, or ocean side of the vacant parcel and is
labeled in the exhibit. As can be seen in Exhibit 8 (sheet 1of 5), the redwood stake fence
only affects a narrow band of view of the ocean relative to the total view of the ocean and
horizon afforded from the street. This narrow band of affected view of the ocean is
already compromised to some degree by existing vegetation. The exhibit shows how
even within this narrow band of view the redwood stake fence does not block all view
from Ocean Drive as one can still see the ocean through the gaps between the redwood
stakes. Although the approved fence is within view of Ocean Drive and obstructs
portions of a narrow band of the total view afforded from this vantage point, the
Commission finds that the effect on views to and along the ocean from this vantage point
is not substantial. In addition, the redwood stake style fence is a common fence style
used in the area and along the Mendocino coast in general. An example of another

Appeal No. A-1-MEN-08-048
Don & Jan Plenty
Page 20
redwood stake fence that exists on property to the south of the subject property is shown
in Exhibit 7, Sheet 47 of 47. As conditioned by the County, the fence must be stained in
a natural weathered grey color and maintained in that color over the life of the project
unless an amendment is obtained. Many structures along this section of the coast utilize
natural wood facades and the weathered wood color blends with forested landscape of the
area. As the fence style is common to the area and as conditioned will be of a color that
blends with surrounding structures and landscaping, the Commission finds that the
approved fence does not raise a substantial issue of compatibility with the character of its
setting.
Gualala Point Regional Park lies approximately 300 feet south and west across the
Gualala River estuary from the subject property. The Sonoma County park occupies the
point of land that extends approximately one mile north from Sea Ranch to the tip of the
sand spit that partially defines the mouth of the Gualala River. Views from various
vantage points within the park looking towards the subject property are shown in Exhibit
8 in sheets 3, 4, and 5, which are Commission staff photographs. Sheet 3 of 5 is a view
looking toward the site near the park entry at the south end of the park, furthest away
from the project site. Although various buildings within the Town of Gualala are visible
in the photograph atop the bluff, the project site is not distinguishable to the naked eye
from this vantage point. Sheet 4 of 5 is a view looking toward the site from a point about
halfway along the sand spit. The location of the approved fence is marked in the
photograph and portions of the completed fence are barely visible along the bluff top and
are set against a backdrop of existing residential buildings and tree-covered coastal hills.
Sheet 5 of 5 is a view looking across the river toward the project site from a point
approximately 100 yards south of the tip of the sand spit. The location of the approved
fence atop the bluff is marked in the photograph with portions of the completed fence
shown. The photographs demonstrate that the approved fence will not block views to and
along the coast from Gualala Point Regional Park. As the natural wood colored fence is
set against a backdrop of other structures and the wooded landscape, the fence does not
stand out prominently in the photographs. Therefore, the Commission finds that the
effect on views to and along the ocean from this vantage point is not substantial and the
approved fence does not raise a substantial issue of compatibility with the character of its
setting as viewed from Gualala Point Regional Park.

As the effects of the approved development on public views are limited to a minor
intrusion into a larger view of the ocean from a local residential street (Ocean Drive) and
the appearance of the new natural wood-colored fence against an existing backdrop of
other structures and a wooded landscape as viewed from Gualala Point Park, the
significance of the coastal resources affected by the decision is low. In addition, the
extent and scope of the development as approved by the County is minor as it consists
solely of a split rail redwood fence within an existing developed residential
neighborhood. Furthermore, the precedential value of the local government’s decision
for future interpretations of its LCP is low as other fences of the same style and scale
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have been approved within the area and the County’s interpretation of the visual resource
protection policies of the certified LCP as not protecting private views is consistent with
the interpretation of those policies by both the County and the Coastal Commission.
Finally, the appeal involves primarily a dispute between neighbors in the community of
Gualala over the rights to block private views by building a fence and as such raises only
local issues rather than issue of regional or statewide significance. Therefore, the
Commission finds that the contentions raised by the appeal that the approved fence would
adversely affect views do not raise a substantial issue of conformance of the approved
project with applicable visual resource protection provisions of the LCP.
3.

Conclusion

The Commission finds that for the reasons stated above the appeal raises no substantial
issue with respect to conformance of the approved project with the certified LCP and the
public access policies of the Coastal Act.
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