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STAFF REPORT: APPEAL  

SUBSTANTIAL ISSUE DETERMINATION  

LOCAL GOVERNMENT: City of Malibu 

LOCAL DECISION:  Approval with Conditions 

APPEAL NO.:  A-4-MAL-09-070 

APPLICANT: Clark Drane 

AGENT: Richard Scott (of Richard N. Scott, Inc., A Professional Law 
Corporation) 

APPELLANTS: Commissioners Mary Shallenberger and Sara Wan 

PROJECT LOCATION:  7271 & 7273 Birdview Avenue, City of Malibu, Los Angeles 
County (APN: 4468-020-021 & 4468-020-022) 

PROJECT DESCRIPTION: Construction of a new 110-foot long, three-foot wide private 
staircase on the bluff face. The staircase would be located within a pedestrian easement held by 
the applicant that extends across the property (developed with a single family residence) 
adjacent to the residential triplex parcel owned by the applicant. 
 

SUMMARY OF STAFF RECOMMENDATION: SUBSTANTIAL ISSUE EXISTS 
 
Staff recommends that the Commission determine that a substantial issue exists with respect 
to the grounds on which the appeal has been filed relative to the approved project’s conformity 
to the policies and provisions of the certified City of Malibu Local Coastal Program. The motion 
and resolution for a “substantial issue” finding are found on page 5. The appellants contend 
that the development approved in CDP 07-106 is not consistent with the policies and provisions 
of the LCP with regard to environmentally sensitive habitat areas, visual resources, and blufftop 
development. The appeal also asserts that three variances from the standards of the LIP are not 
justified. The standard of review at this stage of an appeal requires the Commission to 
determine whether the appeal, raises a substantial issue with respect to the grounds stated in 
the appeal relative to the conformity of the approved development to the standards set forth in 
the certified Local Coastal Program or the public access policies of the Coastal Act. 

 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue exists with respect to the grounds on which 
the appeal was filed. Commission staff is recommending that the Commission find that a 
substantial issue exists with respect to the grounds of the subject appeal. As such, substantial 
issue will be deemed to exist unless three or more Commissioners wish to hear arguments and 
vote on the substantial issue question. If the Commission decides to hear arguments and vote 
on the substantial issue question, proponents and opponents will have three (3) minutes per 
side to address whether the appeal raises a substantial issue. The only persons qualified to 
testify before the Commission at the substantial issue stage of the appeal process are the 
applicant, persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be submitted in 
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writing. It takes a majority of Commissioners present to find that substantial issue is raised by 
the appeal.   
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I. APPEAL PROCEDURES 
A. APPEAL JURISDICTION 

Under Section 30603 of the Coastal Act, local government approvals of coastal 
development permits may be appealed to the Commission if the development 
authorized would be located within the appealable areas, such as the area between the 
sea and the first public road paralleling the sea, within 300 feet of the inland extent of 
any beach or of the mean high-tide line of the sea where there is no beach, whichever is 
greater, on state tidelands, or along or within 100 feet of any wetland, estuary, or stream 
and lands within 300 feet of the top of the seaward face of a coastal bluff.. Further, any 
development approved by a coastal county that is not designated as the principal 
permitted use within a zoning district may also be appealed to the Commission, 
irrespective of its geographic location within the coastal zone. Finally, any local 
government action on a proposal for development that constitutes major public works or 
major energy facilities may also be appealed to the Commission.   
 
In this case, the City of Malibu’s final local action is appealable to the Commission 
pursuant to Section 30603(a)(1). The project is located on a coastal bluff and the site is 
between the sea and the first public road (Birdview Avenue) paralleling the sea, as 
shown on the City of Malibu Post Certification Map. 

B. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs, a local 
government’s actions on Coastal Development Permits in certain areas and for certain 
types of development may be appealed to the Coastal Commission. Local governments 
must provide notice to the Commission of their coastal permit actions. During a period 
of 10 working days following Commission receipt of a notice of local permit action for an 
appealable development, an appeal of the action may be filed with the Commission.    

1. Grounds for Appeal 
Pursuant to Section 30603(b)(1) of the Coastal Act, the grounds for appeal of 
development approved by the local government and subject to appeal to the 
Commission are limited to an allegation that the development does not conform to the 
standards set forth in the certified Local Coastal Program or the public access policies 
set forth in the Coastal Act (Sections 30210-30214 of the Public Resources Code). 

2. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed.  When Commission staff recommends a finding that a 
substantial issue exists with respect to the grounds of the appeal, a substantial issue is 
deemed to exist unless three or more Commissioners wish to hear arguments and vote 
on the substantial issue question. If the Commission decides to hear arguments and 
vote on the substantial issue question, proponents and opponents will have three (3) 
minutes per side to address whether the appeal raises a substantial issue. The only 
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persons qualified to testify before the Commission at the substantial issue stage of the 
appeal process are the applicant, persons who opposed the application before the local 
government (or their representatives), and the local government. Testimony from other 
persons must be submitted in writing. It takes a majority of Commissioners present to 
find that substantial issue is raised by the appeal.   

3. De Novo Review Stage of the Hearing 
If a substantial issue is found to exist, the Commission will consider the application de 
novo. The applicable test for the Commission to consider in a de novo review of the 
project is whether the proposed development is in conformity with the certified Local 
Coastal Program and the public access policies of the Coastal Act. If the Commission 
proceeds to conduct a de novo review as part of the appeal hearing, testimony may be 
taken from all interested persons. 
 
In this case, if the Commission finds a substantial issue raised, staff anticipates 
continuing the de novo permit consideration portion of the appeal hearing by the 
Commission at a future Commission meeting. 
 

C. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

 
Coastal Development Permit (CDP) application No. 07-106 and associated variance 
requests Nos. 07-052 and 08-057 were considered by the City of Malibu Planning 
Commission on October 21, 2008. City staff recommended denial of the CDP and the 
variances.  The Planning Commission continued CDP No. 07-106 and directed staff to 
bring back a resolution and findings for approval of the CDP and associated variances. 
 
On May 19, 2009, the Planning Commission considered the CDP again, as well as the 
resolution and findings in support of approval of the application. However, the Planning 
Commission voted to deny the CDP and the variance requests. On May 27, 2009, the 
applicant filed an appeal of the Planning Commission decision. On September 14, 2009, 
the Malibu City Council considered the appeal of the Planning Commission action on 
CDP No. 07-106. The City Council upheld the applicant’s appeal, overturning the 
Planning Commission’s action and approving with conditions CDP No. 07-106 and VAR 
Nos. 07-052 and 8-057. 
 
The Notice of Final Local Action for CDP No. 07-106 and associated variances was 
received in the South Central Coast District Office on September 21, 2009. The ten-day 
Commission appeal period extended from September 22, 2009 to October 5, 2009. One 
appeal of the City of Malibu’s action was filed by Commissioners Sara Wan and Mary 
Shallenberger during the appeal period, on September 28, 2009. Commission staff 
notified the City of Malibu and the applicant of the pending appeal.  
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II. STAFF RECOMMENDATION FOR SUBSTANTIAL ISSUE 
 

A. MOTION AND RESOLUTION FOR SUBSTANTIAL ISSUE 

 MOTION: I move that the Commission determine that Appeal No. A-4-
MAL-09-070 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under Section 
30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
Staff recommends a NO vote.  Following the staff recommendation will result in de novo 
review of the application, and adoption of the following resolution and findings. Passage 
of this motion will result in a finding of No Substantial Issue and the local action will 
become final and effective. The motion passes only by an affirmative vote by a majority 
of the Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
The Commission hereby finds that Appeal No. A-4-MAL-09-070 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency with the Certified LCP.  
 

III. FINDINGS AND DECLARATIONS FOR FINDING 
SUBSTANTIAL ISSUE  

The Commission hereby finds and declares:   
 

A. PROJECT DESCRIPTION AND BACKGROUND 
 
The project approved by the City of Malibu includes the construction of a new 110 foot 
long, three-foot wide private staircase on the bluff face. The applicant owns a residential 
triplex directly adjacent to the street at 7271 Birdview Avenue (APN 4468-020-022). He 
also holds a five-foot wide easement for pedestrian purposes across the adjacent 
property (which is developed with a single family residence) at 7273 Birdview Avenue 
(APN 4468-020-021). Exhibit 2 shows the subject parcels. The staircase would be 
located within the pedestrian easement located on the adjacent property. Exhibit 3 is a 
photo of the area showing the bluffs above Westward Beach Road. The land seaward of 
the bluff is a public beach owned by Los Angeles County. There is a road and public 
parking in the most landward portion of the beach park, with sandy beach beyond.  
 
The applicant did not provide a site plan, foundation plan, or details regarding how the 
proposed staircase would be constructed, the overall area of construction disturbance, 
or if a staging area would be needed. Information was provided that indicates no 
grading would be required for the construction, but no information was given on how 
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footings would be installed or if excavation would be necessary for the footings. The 
only plan provided is the sketch shown in Exhibit 4.  
 

B. LOCAL PERMIT HISTORY 

Following is the City of Malibu permitting history for the subject sites, as provided in the 
City staff reports for the subject CDP. The staff reports state that: 
 

The existing triplex was constructed in 1964. On May 18, 2006, the former property 
owner submitted Over-the-Counter (OC) No. 06-060 for the repair and maintenance of 
existing stairs leading to Westward Beach. The application was approved on May 23, 
2006. Then on November 15, 2006, the approval was rescinded by the Planning Division 
as staff determined that photographs of the damaged staircase were actually on the 
adjacent parcel and no staircase existed linking 7273 Birdview Avenue to Westward 
Beach. 

 
The applicant submitted the subject CDP application No. 07-106 to the City of Malibu for 
the construction of a 110-foot long, 3-foot wide private staircase on the bluff face on 
August 23, 2007. The application included two associated variances (VAR Nos. 07-052 
and 8-057) to allow for reduction of the required bluff setback and for construction on 
slopes in excess of 2 ½  to 1, respectively. The application was deemed complete on 
December 13, 2007. On March 5, 2008, the applicant submitted an application for an 
amendment to the City’s certified LCP (LCPA No. 08-001) to allow staircases to be 
constructed within existing access easements along bluff faces. 
 
The subject CDP application and LCPA No. 08-001 were both scheduled for hearing 
before the City of Malibu Planning Commission on October 21, 2008. City staff 
recommended denial of both the CDP and the LCPA.  The Planning Commission 
continued CDP No. 07-106 and directed staff to bring back a resolution and findings for 
approval of the CDP and associated variances. The Planning Commission acted to 
recommend that the City Council deny the LCPA. 
 
On March 20, 2009, a third variance request (VAR No. 09-012) was added to the project 
to allow for a reduction of the required 100-foot ESHA buffer. On May 19, 2009, the 
Planning Commission considered the CDP and variances again, as well as the 
resolution and findings in support of approval of the application. However, the Planning 
Commission voted to deny the CDP and the variance requests. On May 27, 2009, the 
applicant filed an appeal of the Planning Commission decision.  
 
On September 14, 2009, the Malibu City Council considered the appeal of the Planning 
Commission action on CDP No. 07-106. The City Council upheld the applicant’s appeal, 
overturning the Planning Commission’s action and approving with conditions CDP No. 
07-106 and VAR Nos. 07-052 and 8-057. 
 
On September 14, 2009, the Malibu City Council considered the appeal of the Planning 
Commission action on CDP No. 07-106. The City Council upheld the applicant’s appeal, 
overturning the Planning Commission’s action and approving with conditions CDP No. 
07-106 and VAR Nos. 07-052 and 8-057. 
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C. APPELLANTS’ CONTENTIONS 

The appeal filed on September 28, 2009 by Commissioner Sara Wan and 
Commissioner Mary Shallenberger is attached as Exhibit 6. The appellants contend 
that the development approved in CDP 07-106 is not consistent with the policies and 
provisions of the LCP with regard to environmentally sensitive habitat areas, visual 
resources, and blufftop development. The appeal also asserts that three variances from 
the standards of the LIP are not justified. 
 
The appeal cites a lack of consistency with LUP policy 3.58 and LIP Section 4.6.1 and 
states that: 
 

The Malibu LUP mandates that environmentally sensitive habitat areas (ESHA) shall be 
protected and that development within or adjacent to such areas must be designed to 
prevent impacts which could degrade those resources.  Bluff face areas are designated 
ESHA in the LCP and new development must provide a buffer of no less than 100 feet 
from a bluff edge. The LCP also specifically prohibits new development on bluff faces, 
except for engineered stairways or accessways to provide public beach access where 
no feasible alternative means of public access exists. Private accessways are certainly 
not a permitted use in coastal bluff ESHA. Even if the approved staircase were to be 
dedicated for public use, the finding could not be made that no feasible alternative 
means of public access exists because Point Dume State Beach and Westward Beach 
Road exist nearby and provide for public shoreline access.  

 
With regard to blufftop development, the appeal cites LUP policies 4.27 and 4.29 and 
LIP Sections 10.4(D) and (F), 12.9(F) and states the following: 
 

…the shoreline and bluff development provisions of the LCP require that new development 
be setback from a bluff edge a sufficient distance to ensure it will not be threatened by 
erosion for a projected 100 year economic life of the structure, which is in no case less 
than 100 feet. This setback can be reduced to 50 feet only if certain geologic and 
engineering factors can be met with a 50 foot setback. The City’s findings do not address 
whether conditions to reduce the setback to 50 feet were even met. There is no provision 
for reducing the bluff setback to zero feet.  

 
With regard to visual resources, the appeal states the following: 
 

…the visual resource provisions of the LCP (LUP Policy 6.16 and LIP Section 6.5 (D)(2) 
require that bluff development provide a setback from the edge of the bluff that avoids and 
minimizes visual impacts from the beach and ocean below. The LCP states that the 
setback necessary to protect visual resources may be excess of, but not less than the 
setback necessary to minimize geologic hazards. No setback from the bluff edge was 
required and no variance from the standards of LIP Section 6.5 (D)(2) was granted by the 
City. 

 
Finally, the appeal states the following regarding the City’s granting of three variances 
from the required standards of the LCP: 
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Variances were approved to eliminate the required setbacks from the bluff edge and 
coastal bluff ESHA, and for construction on slopes in excess of 2.5:1. In approving the 
subject CDP and three associated variances, the City found that denial of the variances 
would deprive the property owner of developing his property (easement) for its intended 
use as a private pedestrian accessway. Issue is raised with this finding because the 
subject properties (7271 and 7273 Birdview) each contain a residential development and 
have already been provided an economically viable use. The proposed staircase, an 
accessory structure, does not trigger application of the LCP’s “taking” provisions. 

 
The appeal also includes the actual text of all the above cited applicable LCP policies 
and provisions. Rather than include them here, they are quoted in the applicable 
subsection of Section D below. 
 

D. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for this stage of the subject appeal is whether a substantial issue exists with 
respect to the grounds raised by the appellants relative to the project’s conformity to the 
policies contained in the certified LCP.  
 
Based on the findings presented below, the Commission finds that a substantial issue 
exists with respect to the grounds on which the appeal has been filed. The approved 
project is not consistent with the policies of the City of Malibu certified LCP for the 
specific reasons discussed below. 
 
The term “substantial issue” is not defined in the Coastal Act or its implementing 
regulations. The Commission’s regulations indicate simply that the Commission will 
hear an appeal unless it “finds that the appeal raises no significant question” (Cal. Code 
Regs., title 14, section 13115(b)).  
 
In evaluating the issue of whether the appeal raises a substantial issue, the 
Commission considers the following factors: 
 

(1) The degree of factual and legal support for the local government’s decision 
that the development is consistent with the certified LCP; 

(2) The extent and scope of the development as approved by the local 
government; 

(3) The significance of coastal resources affected by the decision; 
(4) The precedential value of the local government’s decision for future 

interpretation of its LCP; and 
(5) Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that the development approved by the County raises a 
substantial issue with regard to the appellants’ contentions. 
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Each issue and LCP Policy raised by the appellants is outlined below. Each issue is 
then discussed in relation to the degree of factual and legal support provided by the City 
to support its conclusion that the approved development is consistent with the certified 
City of Malibu LCP. Finally, after the discussion of the factual and legal support for the 
City’s conclusions regarding the issues raised by the appellant, the other four factors 
used to determine whether a substantial issue exists will be discussed relating to the 
project as a whole, including the scope of the development, the resources on the site, 
the precedential value for interpretation of the City’s LCP policies, and the applicability 
of the issues beyond the local area. 
 

1. Variances granted are not justified  
 
The appeal addresses the inconsistencies of the approved project with regard to the 
ESHA, bluff development, and visual resource policies and provisions of the LCP. In 
addition, the appeal raises issue with regard to an overarching issue that relates to each 
of the other three issue areas. This issue is whether the three variances granted from 
the LCP provisions regarding bluff setback, ESHA setback, and development on slopes 
greater than 2:1 are consistent with the variance provisions of the certified LCP. LIP 
Section 13.26.5 details the following findings that must be made in order to approve a 
variance: 
 

13.26.5 Findings 
 
Following a public hearing, the Planning Commission shall record the decision in writing. The 
Commission may approve and/or modify an application for a variance in whole or in part, with or 
without conditions, only if it makes all of the following findings of fact supported by substantial 
evidence that: 
 
A. There are special circumstances or exceptional characteristics applicable to the subject 

property, including size, shape, topography, location, or surroundings such that strict 
application of the zoning ordinance deprives such property of privileges enjoyed by other 
property in the vicinity and under the identical zoning classification. 

 
B. The granting of such variance will not be detrimental to the public interest, safety, health or 

welfare, and will not be detrimental or injurious to the property or improvements in the 
same vicinity and zone(s) in which the property is located. 

 
C. The granting of the variance will not constitute a special privilege to the applicant or 

property owner. 
 
D. The granting of such variance will not be contrary to or in conflict with the general purposes 

and intent of this Chapter, nor to the goals, objectives and policies of the LCP. 
 
E. For variances to environmentally sensitive habitat area buffer standards or other 

environmentally sensitive habitat area protection standards, that there is no other feasible 
alternative for siting the structure and that the development does not exceed the limits on 
allowable development area set forth in Section 4.7 of the Malibu LIP.  

 
F. For variances to stringline standards, that the project provides maximum feasible protection 

to public access as required by Chapter 2 of the Malibu LIP. 
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G. The variance request is consistent with the purpose and intent of the zone(s) in which the 
site is located. A variance shall not be granted for a use or activity which is not otherwise 
expressly authorized by the zone regulation governing the parcel of property 

 
H. The subject site is physically suitable for the proposed variance. 
 
I The variance complies with all requirements of state and local law. 
 
J. A variance shall not be granted that would allow reduction or elimination of public parking 

for access to the beach, public trails or parklands. 
 
In the course of considering the subject CDP, the City considered the issue of whether 
denial of the variances (and by extension, denial of the project), as required by the 
policies and provisions of the LCP, would result in a “taking” of the applicant’s property. 
As part of the initial application, the applicant’s agent submitted a written statement in 
support of the variance requests, which asserts that: 
 

The City’s Local Coastal Program (“LCP”) prohibits stairways on bluff locations such as 
that applied for. However, the subject parcel of property is a 5 foot wide easement area 
extending from a triplex owned by the owner of the 5 foot parcel to the north. The triplex 
is on a separate parcel of real property. The sole purpose of the easement is for ingress 
and egress to the beach. Accordingly, we have unique circumstances involved in the 
application. A denial of the requested variance would prohibit the sole purpose of the 
use of the land i.e. ingress and egress to the beach. There are no other uses for this 
parcel of property. 

 
In response to the City Staff’s initial recommendation of denial of the CDP and variance 
requests (Planning Commission hearing of October 21, 2008), the applicant’s agent 
asserted that the easement is a separate parcel that was obtained by the applicant 
solely for the development of an access stairway, that no other use of the “property” is 
feasible, and that denial of the request would deprive the applicant of all economic 
viability of the easement “parcel”. The applicant’s agent submitted a letter dated 
October 14, 2008 to the Malibu Planning Commission in support of the application for 
CDP 07-106 and associated variances. This letter states the following regarding the City 
staff recommendation: 
 

Staff indicates that the subject property has economic viability because it is developed 
as a triplex. This is a misstatement of fact. The subject property is an easement parcel 
separately acquired by the property owner who owns the triplex… The easement parcel 
is a separate property interest which was obtained solely for the purpose of accessing 
the beach. Accordingly, it is the applicant’s position that denial of the application (or in 
the alternative amending the LCP to permit stairs under certain circumstances) would 
deprive the property owner of all economic viability of the easement parcel. 

 
However, the applicant did not provide any substantiation of these claims or even 
provide any rationale for reaching the conclusions that the easement constitutes a 
separate parcel and that denial of the staircase would result in depriving the applicant of 
all economic viability. Perhaps most significantly, the applicant did not explain why he 
concludes that the easement should be considered a legal parcel. An easement is an 
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interest in land, but it is not a “parcel,” which is the unit of analysis used for purposes of 
“takings” determinations.  Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional 
Planning Agency, 122 S.Ct. 1465 (2002).  The applicant’s agent stated during the City 
Council hearing that: “the law is clear that easements may be the subject of a regulatory 
taking by the government,” but he provided no citation or other reference to any case 
law to support this claim.  If this unsubstantiated assertion were correct, one could 
evade all land use regulation simply by purchasing easements designated for precise 
purposes that are prohibited by existing land use regulations and then claim that the 
regulations are inapplicable because they would effect an unconstitutional taking of the 
easement interest.  
 
The applicant did not provide any information about his investment backed expectations 
regarding the easement either, No information was provided regarding the purchase 
price of the easement or the basis for the applicant’s expectation that the construction of 
a stairway would be allowable at the time the easement was recorded. The applicant’s 
agent verbally stated during the October 21, 2008 Planning Commission hearing both 
that the easement was acquired approximately 30 years ago and that the easement had 
been granted prior to the certification of the LCP and prior to the effective date of the 
Coastal Act. However, there is no evidence in the record that bears out this assertion.  
The only evidence in the City record concerning the easement is the quitclaim deed 
recorded in 1999 granting to the applicant an easement over an area of the adjacent 
parcel for pedestrian purposes. At the City Council hearing on September 14, 2009, the 
applicant’s agent stated that the applicant had bought the easement at a different time 
(1999) than he purchased the residential property.  
 
As described above, the subject project was considered at several hearings before the 
Malibu Planning Commission and City Council. City staff recommended that the 
Planning Commission deny the CDP and associated variance requests on the basis that 
the required findings for approval could not be made. According to the minutes of the 
Planning Commission hearing (October 21, 2008), the Assistant City Attorney verbally 
informed the commissioners that he disagreed with the applicant’s agent that the 
applicant would be deprived of all economic use. He also stated that the easement held 
by the applicant is not a parcel. After discussion by the commissioners, the October 
2008 hearing was continued with direction for staff to return to the Planning Commission 
with findings to approve the CDP with variances.  
 
The CDP application was again considered by the Planning Commission on May 19, 
2009. At that hearing, the commissioners voted to deny the CDP application. According 
to the minutes of the hearing, there was no discussion at the hearing regarding the 
issue of whether denying the variances would result in depriving the applicant of all 
reasonable economic use of the easement. Rather, one planning commissioner stated 
his preference for the Coastal Commission to be the defendant in litigation over the 
matter instead of the City. Other planning commissioners stated that they preferred the 
matter to be finally decided by the City Council. The findings adopted in support of the 
denial state that there are no special circumstances or exceptional characteristics 
applicable to the property that would deprive the owner of privileges enjoyed by other 
properties. The findings state that, to the contrary, the granting of the variance would 
confer a privilege to the applicant in that other similar properties would not be allowed a 
bluff staircase under the provisions of the LCP. Finally, the findings state that the parcel 
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is currently developed with a multi-family residence, which constitutes reasonable 
economically viable use of the property. 
 
On September 14, 2009, the Malibu City Council considered the applicant’s appeal of 
the Planning Commission’s denial action on the CDP and upheld the appeal, 
overturning the Planning Commission’s action and approving the CDP and associated 
variances with conditions. Although the minutes of the City Council hearing have not yet 
been adopted, the hearing video is available on the City’s website. The council 
members did not discuss whether they agreed with the applicant’s assertion that the 
easement constituted a separate parcel. Several council members did make statements 
regarding the applicant’s arguments that denial of the CDP and variances would 
constitute a taking. One of the council members stated that: “The Coastal Commission 
was very clear that we should interpret the LCP as we see fit to interpret it and they 
would probably appeal if they didn’t like our decision” and that: “I have an increasing 
allergy when someone makes a credible argument of a taking”. Another council member 
asserted: “Let’s put it back to the Coastal Commission because it will be appealed”. A 
different council member added: “Then let them get sued”. After discussion, the City 
Council voted 3-2 to uphold the applicant’s appeal and to adopt approval findings that 
were previously prepared by staff for consideration by the Planning Commission. 
 
The City Council findings (Exhibit 7) approving the CDP (and associated variances) do 
not include any analysis of the applicant’s takings assertion, nor do they make any 
conclusion that the project would be approved in order to avoid depriving the applicant 
of all economic use of the easement. Rather, the findings for the three approved 
variances more generally state that: “Denial of the variance would deprive the property 
owner of developing his property for its intended use as a pedestrian accessway”.  
 
The findings are similarly vague on the question of whether the easement area is a 
“parcel” or “property” for the purposes of determining if there are special circumstances 
or exceptional characteristics that would justify the variances. As such, the City did not 
adequately establish any basis for finding that there are special circumstances or 
exceptional characteristics applicable to the property that would deprive the owner of 
privileges enjoyed by other properties in the area that are within the same zoning 
category. Absent an affirmative finding with substantiation that the applicant’s easement 
constitutes a “parcel”, it must be assumed that the parcel or property in question is the 
parcel underlying the easement (APN 4468-020-022). That parcel is a rectangular lot 
that is comprised of a flat, blufftop portion and a steep, bluff face portion. The parcel is 
developed with an existing single-family residence. There is nothing different about the 
configuration or topography of this parcel such that strict application of the zoning 
ordinance deprives such property of privileges enjoyed by the other parcels in the area.  
 
Further, the City found that the variances would not constitute a special privilege to the 
applicant as there are other private bluff staircases both to the west and the east of 
project site. This is not entirely accurate however. There is a stairway on the adjacent 
parcel to the west (upcoast), but this stairway is a legally non-conforming structure that 
has existed on the site since before the effective date of the California Coastal Zone 
Conservation Act of 1972 (as evidenced by aerial photographs). There are no bluff 
stairways in the immediate vicinity to the east (downcoast).  
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The City also found that the granting of the three variances will not be contrary to or in 
conflict with the goals, objectives, and policies of the LCP. As described in more detail 
below, the variances are in fact in direct conflict with the ESHA, blufftop development, 
and visual resource goals, objectives, and policies of the LCP. Finally, the City found 
that the variance requests are consistent with the purpose and intent of the zone in 
which the site is located. The findings state that: “The requested variance is for relief 
from a specific development standard and does not authorize a use not otherwise 
permitted in the RR-1 zoning district. The proposed project is for the construction of a 
new staircase accessory to an existing triplex, which is permitted in the zone”. However, 
this finding ignores the fact that the policies and provisions of the LCP unambiguously 
prohibit new private bluff staircases as a use in any zone. 
 
In evaluating the issue of whether the appeal raises a substantial issue, the 
Commission considers the degree of factual and legal support for the local 
government’s decision that the development is consistent with the certified LCP. Here, 
the City has not provided a high degree of factual or legal support for its decision that 
the required findings of fact for each of the three variances granted are justified.  
 

2. Project is Inconsistent with the ESHA policies and provisions of the LCP  
 
The policies and provisions of the LCP provide for the protection of ESHA, including 
bluff habitat. Bluff ESHA is not mapped on the LCP ESHA maps for the simple reason 
that the bluffs are a linear feature that cannot be easily shown at the scale of the maps. 
However, it is clear from the LCP that bluff habitat is designated as ESHA. Given the 
pattern of development on bluff-top properties, bluff habitat is increasingly rare. The 
following policies and provisions apply to bluff ESHA and were cited by the appellants: 
 

LUP Policy 3.58  
 
To protect seabird-nesting areas, no pedestrian access shall be provided on bluff faces 
except along existing, formal trails or stairways. New structures shall be prohibited on 
bluff faces, except for stairs or accessways to provide public beach access. 
 
LIP Section 4.6.1 (in part) 
 
Buffers 
… 
D. Coastal Bluff ESHA 

 
New development shall provide a buffer of no less than 100 feet from the bluff edge. 

 
These bluff ESHA policies are included in the Malibu LCP in order to ensure that 
impacts to sensitive coastal bluff habitats are avoided. This is not only to avoid direct 
removal of bluff vegetation for the construction of structures, but also to avoid other 
potential impacts resulting from increased erosion and increased human activity. 
Further, the cumulative effect of additional structures on the bluff will be to separate and 
isolate the areas of the bluff habitat between such structures, reducing the habitat 
values of the whole area. The appeal asserts that the approved CDP is not consistent 
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with these ESHA policies of the LCP and that a private bluff staircase is not a use 
allowed in bluff ESHA. 
 
As discussed above, the City approved a variance to reduce the ESHA buffer standard 
required by LIP Section 4.6.1 from 100 feet to zero feet. Not only does the approved 
project not provide for any buffer from coastal bluff ESHA, it is located within the habitat 
itself. The City’s findings state the following: 
 

The 2007 Biological Assessment completed for the project identifies that the five foot 
wide easement area contains a pre-existing drainage pipe and that since the staircase 
would be constructed directly above this pipe, it would require a minimal amount of 
vegetation to be removed. The biological assessment has recommended that any 
removal of vegetation will require a nesting bird survey should construction take place 
during breeding season. 

 
The biological assessment found that notwithstanding the presence of the drainage 
pipe, there is native vegetation typically found in coastal bluff scrub located on the bluff 
face, with more non-native species closer to the top of the bluff. The findings do not 
discuss whether there is evidence that the existing drainage pipe was permitted (or 
existed prior to the effective date of the California Coastal Zone Conservation Act) on 
the bluff face, or if it is an unpermitted structure. Without this information, it is not 
possible to assess if the claim that a minimal amount of vegetation removal would be 
required to construct the bluff staircase. 
 
Additionally, the applicant did not provide a site plan, foundation plan, or details 
regarding how the proposed staircase would be constructed, the overall area of 
construction disturbance, or if a staging area would be needed. Information was 
provided that indicates no grading would be required for the construction, but no 
information was given on how footings would be installed or if excavation would be 
necessary for the footings. Furthermore, the project does not include any re-vegetation 
of disturbed slopes. The removal of vegetation, particularly on steep slopes, will allow 
for increased erosion on the bluff face, which is itself an erosional feature. Additionally, 
focused runoff from the staircase structure itself has the potential to undercut and erode 
the bluff beneath it. Given that issues were not addressed, it is not known if the City has 
accurately assessed the actual impact to bluff ESHA that would result from the project. 
 
The City’s findings also discuss the provisions of LIP Section 4.7 Economically Viable 
Use. This section provides standards for the approval of a use not otherwise allowed by 
the standards of the ESHA overlay district in order to provide an economically viable 
use on an undeveloped legal parcel. The City found that the proposed development is 
consistent with the provisions of Section 4.7. However, the provisions of this LIP section 
are not applicable in this case. The approved private stairway is located within an 
easement area that is located within a parcel that is already developed with a single 
family residence, providing the owner with an economically viable use. As such, the 
provisions of LIP Section 4.7 do not allow for the approval of the staircase within bluff 
ESHA.  
 
The project, as approved, is not consistent with the cited ESHA policies and provisions 
of the LCP. As discussed above, the variance to the ESHA buffer standard is not 
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justified. In evaluating the issue of whether the appeal raises a substantial issue, the 
Commission considers the degree of factual and legal support for the local 
government’s decision that the development is consistent with the certified LCP. Here, 
the City has not provided a high degree of support for its decision that the private bluff 
staircase will avoid impacts to ESHA, consistent with the policies and provisions of the 
LCP. 
 

3. The project is inconsistent with the bluff development policies and 
provisions of the LCP 

 
The Malibu LCP requires that new development on blufftop parcels maintain a setback 
from the bluff edge that is sufficient to ensure structural stability for the development 
itself for the economic life of the structure. The bluff edge setback is also required in 
order to avoid the need for shoreline protective devices or bluff reconstruction in the 
future. The following LCP policies and provisions were cited by the appellants: 
 

LUP Policy 4.27 
 
All new development located on a blufftop shall be setback from the bluff edge a 
sufficient distance to ensure that it will not be endangered by erosion for a projected 100 
year economic life of the structure plus an added geologic stability factor of 1.5. In no 
case shall the setback be less than 100 feet which may be reduced to 50 feet if 
recommended by the City geologist and the 100 year economic life with the geologic 
safety factor can be met. This requirement shall apply to the principle structure and 
accessory or ancillary structures such as guesthouses, pools, tennis courts, cabanas, 
and septic systems etc. Ancillary structures such as decks, patios and walkways that do 
not require structural foundations may extend into the setback area to a minimum 
distance of 15 feet from the bluff edge. Ancillary structures shall be removed or relocated 
landward when threatened by erosion. Slope stability analyses and erosion rate 
estimates shall be performed by a licensed Certified Engineering Geologist or 
Geotechnical Engineer. 
 
LUP Policy 4.29 
 
No permanent structures shall be permitted on a bluff face, except for engineered 
stairways or accessways to provide public beach access. Such structures shall be 
constructed and designed to not contribute to further erosion of the bluff face and to be 
visually compatible with the surrounding area to the maximum extent feasible. 
 
LIP Section 10.4(D) (in part) 

 
All new development located on a bluff top shall be setback from the bluff edge a 
sufficient distance to ensure that it will not be endangered by erosion or threatened by 
slope instability for a projected 100 year economic life of the structure. In no case shall 
development be set back less than 100 feet. This distance may be reduced to 50 feet if 
the City geotechnical staff determines that either of the conditions below can be met with 
a lesser setback. This requirement shall apply to the principle structure and accessory or 
ancillary structures such as guesthouses, pools, tennis courts, cabanas, and septic 
systems etc. Ancillary structures such as decks, patios and walkways that do not require 
structural foundations may extend into the setback area but in no case shall be sited 
closer than 15 feet from the bluff edge. Ancillary structures shall be removed or 
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relocated landward when threatened by erosion. Slope stability analyses and erosion 
rate estimates shall be performed by a licensed Certified Engineering Geologist and/or 
Geotechnical Engineer, or a Registered Civil Engineer with experience in soil 
engineering. 
 
LIP Section 10.4 (F)  
 
No permanent structures shall be permitted on a bluff face, except for engineered 
stairways or accessways to provide public beach access where no feasible alternative 
means of public access exists. Drainage devices constructed to conform to applicable 
Best Management Practices shall be installed in such cases. Such structures shall be 
constructed and designed to not contribute to further erosion of the bluff face and to be 
visually compatible with the surrounding area to the maximum extent feasible. 

 
Section 10.4 D of the Malibu LIP provides the setback requirements that new 
development on bluffs must meet. The required standard for bluff development is a 
minimum of 100 feet. This setback may be reduced to no less than 50 feet if one of two 
conditions can be met with a bluff setback that is less than 100 feet. The two cases are 
as follows: 
 

1. Factor of Safety less than 1.5 
 
Section 10.4 D1 provides for the condition where the bluff exhibits a factor of safety less than 1.5 
for either gross or surficial landsliding. In that case, the location on the bluff top at which a 1.5 
factor of safety exists must be determined. The required bluff setback would be the 1.5 factor of 
safety line plus the distance that the bluff might be expected to erode over 100 years (based on 
the bluff retreat rate).  
 
2. Factor of Safety Greater than 1.5 
 
Section 10.4 D2 provides for a different condition where the bluff exhibits a gross and surficial 
factor of safety greater than 1.5. In this case, the bluff setback would be the distance that the bluff 
might be expected to erode over 100 years (based on the bluff retreat rate) plus ten feet.  

 
One of the grounds stated in the appeal is that the approved CDP is not consistent with 
the blufftop development policies and provisions of the LCP. There is no provision for 
reducing the bluff setback to anything less than 50 feet, let alone zero feet or allowing 
development on the bluff face, in any case. With regard to the subject project, there is 
no evidence in the City’s administrative record regarding whether the project site could 
even meet the standards to allow a reduction in the bluff setback to 50 feet and the City 
findings provide no analysis of this provision. The record contains one geologic report 
regarding the subject project site. The Limited Geologic Opinion Report, prepared by 
GeoConcepts, Inc., dated June 18, 2007 relates information based on the geologist’s 
visual observations on the site, and review of other geology reports for nearby 
properties. The report concludes that: “the orientation of the bedrock structure for the 
bluff slope is geologically favorable” but that: “A detailed geology and soils engineering 
investigation with subsurface exploration should be anticipated prior to development of 
the stairway”. The report goes on to state that: 
 

A detailed engineering geology and soils engineering investigation including surface 
mapping, subsurface exploration and laboratory testing of earth materials could result in 
different conclusions and recommendations described herein. No detailed surface mapping, 
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subsurface exploration, or laboratory testing were performed for this limited opinion report. 
To determine the subsurface conditions, subsurface explorations would be required. 

 
There was no information provided on the factor of safety or bluff retreat rate for the 
subject site. The City did not evaluate whether the site meets the requirements for 
reducing the bluff edge setback from 100 feet to 50 feet. Nonetheless, the City’s 
variance states that it is for a reduction in the bluff edge setback from 50 feet to zero 
feet. The City found in approving a variance that: 
 

The site of the proposed staircase has been determined to be stable by a site specific 
geology report (GeoConcepts, 2007) and the City Geologist has approved the proposed 
project. Furthermore, the bluff, due to its location landward of the Westward Beach 
parking lot and approximately 350 feet from the shore, is not subject to wave action or 
continual erosion that could affect site stability. Prior to the issuance of a building permit, 
the project will be reviewed for structural integrity and stability. 

 
However, as stated in the GeoConcepts report, the conclusions are not based on any 
actual geologic exploration of the site aside from surface observation and review of 
geology reports prepared for properties in the area (the report does not discuss whether 
the other geology reports are themselves based on subsurface exploration). This review 
alone does not provide much evidence upon which to base the conclusion that 
structural stability is ensured. The City’s findings do not reveal the substance of the City 
Geologist’s additional review of the project. 
 
Further, while it is true that the foot of the bluff is not, in this case, subject to wave 
action, that is not the only mechanism resulting in bluff erosion. The approved project 
does not include any re-vegetation of disturbed slopes. The removal of vegetation, 
particularly on the steep bluff face, will allow for increased erosion.  Additionally, 
focused runoff from the staircase structure itself has the potential to undercut and erode 
the bluff beneath it. The required bluff setbacks are designed not only to assure 
structural stability for new development, but to also prevent development on bluffs that 
will result in increased or accelerated erosion of these features. 
 
The project, as approved, is not consistent with the cited bluff development policies of 
the LCP. As discussed above, the variance to the bluff setback standard is not justified. 
In evaluating the issue of whether the appeal raises a substantial issue, the 
Commission considers the degree of factual and legal support for the local 
government’s decision that the development is consistent with the certified LCP. Here, 
the City has not provided a high degree of support for its decision that the bluff staircase 
is consistent with the policies and provisions of the LCP. 
 

4. The project is inconsistent with the visual resource protection policies and 
provisions of the LCP 

 
In addition to the bluff setbacks required to protect ESHA and to ensure structural 
stability, the LCP requires bluff development setbacks in order to protect visual 
resources. The following LCP policies and provisions are cited in the appeal: 
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LUP Policy 6.16 
 
Blufftop development shall incorporate a setback from the edge of the bluff that avoids 
and minimizes visual impacts from the beach and ocean below. The blufftop setback 
necessary to protect visual resources may be in excess of the setback necessary to 
ensure that risk from geologic hazards are minimized for the life of the structure, as 
detailed in Policy 4.27. 
 
LIP Section 6.5 D 
 
Bluff Development 
 
1.  In addition to the blufftop development setback requirements necessary to 

ensure geologic stability contained in Chapter 10 of the certified Malibu LCP, new 
development proposed on blufftops shall incorporate a setback from the edge of 
the bluff that avoids and minimizes visual impacts from the beach and ocean 
below. The blufftop setback necessary to protect visual resources may be in 
excess of, but no less than, the setback necessary to ensure that risk from 
geologic hazards are minimized for the life of the structure. 

 
2.  No permanent structures shall be permitted on a bluff face, except for engineered 

stairways to accessways to provide public beach access. Such structures shall 
be designed and constructed to not contribute to further erosion of the bluff face 
and to be visually compatible with the surrounding area to the maximum extent 
feasible. 

 
These provisions are necessary in order to avoid the alteration of the natural bluff 
landform as well as the individual and cumulative impacts to the unique scenic and 
visual quality of the Point Dume area. One of the grounds of the appeal is that no 
setback from the bluff edge was required and that no variance from the standards of LIP 
Section 6.5 (D) (2) was granted by the City. As discussed above, there is substantial 
issue raised by the lack of sufficient justification for the three variances (from ESHA 
buffer, blufftop development setback, and slope development standards) that were 
granted. However, in the case of the visual resource policies and provisions requiring 
development setbacks from the bluff edge, the City did not approve any variance. The 
standard was simply not met. The City’s findings regarding visual resources do not 
address LUP Policy 6.16 or LIP Section 6.5 D. The findings state that:  
 

Due to fixed location of the pedestrian access easement, no feasible alternative building 
site location exists where the staircase would not be visible from Westward Beach. The 
proposed staircase has been designed to emulate the existing nearby staircases and will 
have no significant adverse scenic or visual impacts due to project design, location on 
the site, or other reasons. 

 
The findings also state that the staircase has been conditioned to utilize colors that will 
be compatible with the surrounding natural environment and that the staircase will be 
compatible with other existing staircases in the neighborhood.  
 
However, what is not discussed in the City’s findings is the fact that most, if not all, of 
such existing bluff stairways are non-conforming structures (Some, like the staircase on 
the adjacent lot, are legally non-conforming in that they have existed continually since 
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prior to the effective date of California Coastal Zone Conservation Act of 1972. Some 
are likely unpermitted structures.) The fact that the private staircase would be similar in 
design to other stairways in the area does not minimize its impact to visual resources. 
The impact to views from public areas (in this case, Westward Beach) of staircases and 
other development on the bluff face or near the bluff edge is cumulative. The more that 
such development is constructed, the less the bluff appears to be a natural geologic 
feature and habitat area.  
 
The project, as approved, is not consistent with the cited visual resource policies or 
provisions of the Malibu LCP. In evaluating the issue of whether the appeal raises a 
substantial issue, the Commission considers the degree of factual and legal support for 
the local government’s decision that the development is consistent with the certified 
LCP. Here, the City has not provided any legal support for its decision that the private 
bluff staircase is consistent with the cited visual resource policies and provisions of the 
LCP. 
 

5. Additional Factors to Determine Whether the Appeal Raises a Substantial 
Issue  

 
In evaluating the issue of whether the appeal raises a substantial issue with respect to 
the project’s consistency with the provisions and requirements of the certified Land Use 
Plan and Local Implementation Program requirements regarding environmentally 
sensitive habitat areas, blufftop development, and visual resources, the Commission 
regularly considers other factors in addition to the degree of factual and legal support for 
the local government’s decision that the development is consistent or inconsistent with 
the certified LCP. For the reasons discussed above, the Commission finds that the City 
did not have strong factual or legal support for its decision that the development is 
consistent with the certified LCP. The Commission also considers the extent and scope 
of the development approved by the City, the significance of coastal resources affected 
by the decision, the precedential value of the local government’s decision for future 
interpretation of its LCP, and whether the appeal raises only local issues, or those of 
regional or statewide significance. 
 
First, the extent and scope of the development approved by the City is not particularly 
significant because the project consists of a three-foot wide stairway. This project will 
not cover a very large area. However, as discussed above, the potential impact of this 
project is not just individual, but a cumulative one that must be considered in context of 
other existing non-conforming stairways and other bluff face structures. Taken 
cumulatively, the impact of structures on the bluff face, including the isolation of ESHA 
and the alteration of the natural bluff landform is extensive. Next, the Commission 
considers the significance of any coastal resources that are affected by the decision. 
Here, the sensitive habitat resources that will be impacted is coastal bluff scrub, which 
owing to its increasing rarity and its sensitivity to disturbance, is designated ESHA.  
 
Additionally, the Commission looks at the precedential value of the local government’s 
decision for future interpretation of its LCP. The subject CDP is the first project that 
includes development on a bluff face that has been considered by the City pursuant to 
the certified LCP. This decision approving a development that is not consistent with 
several unambiguous ESHA, blufftop development, and visual resource policies and 
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standards and includes several variances not just to reduce required setbacks and 
buffers but to eliminate them completely will set an adverse precedent for the way the 
City will interpret its LCP in the future.  
 
Finally, the last factor the Commission considers to determine whether the appeal 
raises a substantial issue, is whether the appeal raises only local issues, or those of 
regional or statewide significance. Here, the project involves development on a bluff 
face. The Commission considers a variety of development proposals and LCP planning 
issues involving coastal bluffs in many coastal cities and counties across the state. The 
Commission commonly considers issues similar to those involved in this case, including 
the protection of coastal bluff ESHA, the assurance of structural stability for blufftop 
development, and the protection of visual resources. So, it is clear that the issues 
involved in the subject appeal are of statewide significance. In sum, the Commission 
finds that each of the factors listed above, used to evaluate whether a substantial issue 
exists, are satisfied in this case.  
 

E. CONCLUSIONS REGARDING SUBSTANTIAL ISSUE ANALYSIS 

For the reasons discussed in detail above, the appeal raises substantial issue with 
respect to the consistency of the approved development with the policies and provisions 
of the City of Malibu’s certified LCP regarding environmentally sensitive habitat areas, 
bluff development, and visual resources. In evaluating the whether the subject appeal 
raises substantial issue, the Commission has explicitly addressed several factors that 
play a part in identifying if the issues raised in an appeal are “significant”. The 
Commission finds that there is not adequate factual and legal support for the City’s 
position that the proposed project complies with LCP policies. The project will have both 
an individual and cumulative adverse effect on significant coastal resources, namely 
coastal bluff ESHA and visual resources. Further, because the County has not ensured 
that the project conforms to the existing policies and provisions of the LCP and has not 
provided sufficient evidence to support its decision, the project will have adverse 
precedential value regarding interpretation of the City’s LCP for future projects. Finally, 
the issues involved affect similar bluff development statewide. Therefore, the 
Commission finds that a substantial issue exists with respect to the grounds raised by 
Commissioners Sara Wan and Mary Shallenberger in Appeal No. A-4-MAL-09-070, 
relative to the approved project’s conformity to the policies and provisions of the 
certified City of Malibu Local Coastal Program.  
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