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DOCUMENTS RECEIVED 
 
The following documents are attached: 
 
A. Letter in support of the amendments to the cease and desist and restoration orders: 
 
 1. The Cabrillo Wetlands Conservancy 
 
B. Forms For Disclosure Of Ex-Parte Communications  
 
  1. From Chair Neely dated October 27, 2009. 
  2. From Commissioner Stone dated October 28, 2009. 
  3.  From Commissioner Blank dated October 31, 2009. 
  4.  From Chair Neely dated November 2, 2009. 
 

















STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR 

CALIFORNIA COASTAL COMMISSION  

 

45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105- 2219 
VOICE AND TDD (415) 904- 5200 
FAX ( 415) 904- 5400 
 

 
   
 Staff: Andrew Willis-LB 
 Staff Report: October 19, 2009 
 Hearing Date: November 4, 2009 
   
 

Item W12.5 
 

STAFF RECOMMENDATIONS AND FINDINGS FOR CONSENT AGREEMENT AND 
AMENDMENTS TO CEASE AND DESIST AND RESTORATION ORDERS 
 
 

CONSENT AGREEMENT AND 
AMENDMENT TO CEASE AND 
DESIST ORDER: 

CCC-09-CD-03-A 

CONSENT AGREEMENT AND 
AMENDMENT TO RESTORATION 
ORDER: 

CCC-09-RO-02-A 

RELATED VIOLATION FILE: V-5-08-011 

PROPERTY LOCATION: 21622 Pacific Coast Highway, Huntington Beach, 
Orange County Assessor’s Parcel No. 114-150-86 

PERSONS SUBJECT TO THESE 
ORDERS: 

Mills PCH, LLC1

 

PROPERTY OWNER: Mills PCH, LLC2

 

VIOLATION DESCRIPTION: Unpermitted development, including 1) removal of 
major vegetation, including native wetland 
vegetation; 2) placement of fill in a wetland; 3) 
grading a wetland; 4) construction of a trench drain 
in a wetland; and 5) change in the intensity of use 
of water resulting from altering the hydrology of 
wetlands through soil compaction, grading, 
placement of fill and construction of a trench drain. 
 

                                                      
1Mills PCH, LLC has informed staff that Mills PCH, LLC is now known as Beachfront Village, LLC. However, 
publicly available records continue to list the property owner as Mills PCH, LLC.  Accordingly, all references to 
Mills PCH, LLC or Respondent are to the current record owner of the property, whether that be Mills PCH, LLC or 
some later incarnation thereof, such as Beachfront Village, LLC. 
2 See fn1. 
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SUBSTANTIVE FILE DOCUMENTS: 1. Huntington Beach certified Local Coastal    
 Program 
2. Public documents in Cease and Desist and 

Restoration Order files No. CCC-09-CD-03 and 
CCC-09-RO-02 

3. Exhibits #1 through #6 and Appendix #1 of this 
staff report 

 

CEQA STATUS: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) 
and (3)) and Categorically Exempt (CG §§ 
15061(b)(2), 15307, 15308 and 15321). 

 
 
I. SUMMARY OF STAFF RECOMMENDATION 
 
The proposed Consent Agreement and Cease and Desist Order Amendment No. CCC-04-CD-09-
A and Restoration Order Amendment No. CCC-04-RO-03-A (“Consent Agreement and 
Amendments”) will modify the orders previously issued by the California Coastal Commission 
(“Commission”) by appending new, mutually acceptable language to the orders to settle the 
Commission’s monetary claims for relief for those violations of the Coastal Act alleged in the 
Notice of Intent to issue a Cease and Desist Order and Restoration Order (“NOI”) dated 
February 3, 2009 (Exhibit #4), and occurring prior to the date of the Consent Agreement and 
Amendments.  Through the Consent Agreement and Amendments, Mills PCH, LLC,3 the entity 
subject to these orders (“Respondent”), has agreed to pay a monetary settlement of $125,000, 
and has agreed not to contest the issuance or enforceability of these amendments or the amended 
orders.  See Exhibit #5 of this staff report. 
 
The violations that are the subject of these proceedings involve the filling, grading and draining 
of wetlands that support saltmarsh vegetation native to southern California on two portions of an 
approximately 10.78-acre property located at 21622 Pacific Coast Highway, Huntington Beach 
(“subject property”) (Exhibits #1-3).  To address the Coastal Act violations and require 
restoration of the property, on April 9, 2009, the Commission approved Cease and Desist Order 
CCC-09-CD-03 and Restoration Order CCC-09-RO-02 (“Orders”) to require and authorize 
Respondent to 1) remove all unpermitted development from the subject property, 2) restore and 
undertake mitigation activities on the subject property using restorative grading and planting of 
vegetation native to southern California saltmarshes, and 3) cease and desist from conducting 
any further unpermitted development on the subject property.  The adopted findings for the 
April 9, 2009 Staff Report and Orders are attached as Exhibit #6, and are hereby incorporated 
into this staff report. 
 
Over the last several months, Respondent has worked closely with staff to resolve the 
outstanding issues regarding the violations and has agreed to pay fines and penalties through 
these amendment proceedings.  As of the date of this staff report, Respondent has submitted, and 
                                                      
3 See fn1. 
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staff has approved, a restoration plan that satisfies the provisions of the Orders pertaining to 
preparation of a restoration plan.  The restoration plan includes provisions regarding revegetation 
of all areas impacted by the unpermitted development that was populated by native saltmarsh 
plant species and mitigation planting at a 4:1 ratio, including a schedule for such activities and 
also provides for monitoring over time.  Under this agreement Respondent has specifically 
agreed to not challenge, and to comply with the implementation requirements of the Orders 
previously issued by the Commission as well as the requirements of this Agreement and 
Amendments.  The payment of a monetary settlement resolves the remaining claims against 
Respondent for violations of the Coastal Act as alleged in the February 3, 2009 NOI arising prior 
to the time that NOI was sent and which were specifically referenced in that letter and would 
avoid the need for litigation of the Commission’s remaining claims for these specific violations. 
 
Staff recommends approval of these amendments since they would resolve this case amicably 
and without the need for litigation. 
 
II.  MODIFICATION OF CEASE AND DESIST AND RESTORATION ORDERS 
 
The Commission may, after public hearing, modify a Cease and Desist or Restoration Order that 
it has issued, under certain enumerated and limited circumstances.  The requirements to qualify 
for and procedures for modifications of Commission Cease and Desist Orders and Restoration 
Orders are set forth in Title 14, Division 5.5, Section 13188 and Section 13197 of the California 
Code of Regulations, which provide for public hearings to be held on such modifications. 
 
III. HEARING PROCEDURES 
 
The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in 
Title 14, Division 5.5, Section 13185 and Section 13195 of the California Code of Regulations. 
 
For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter 
and request that all parties or their representatives present at the hearing identify themselves for 
the record, indicate what matters are already part of the record, and announce the rules of the 
proceeding including time limits for presentations.  The Chair shall also announce the right of 
any speaker to propose to the Commission, before the close of the hearing, any question(s) for 
any Commissioner, at his or her discretion, to ask of any other party.  Staff shall then present the 
report and recommendation to the Commission, after which the alleged violator(s) or their 
representative(s) may present their position(s) with particular attention to those areas where an 
actual controversy exists.  The Chair may then recognize other interested persons after which 
time the Commission typically gives Staff the opportunity to respond to the testimony and to any 
new evidence introduced. 
 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in Title 14, California Code 
of Regulations (CCR) Section 13186, incorporating by reference Section 13065.  The Chair will 
close the public hearing after the presentations are completed.  The Commissioners may ask 
questions to any speaker at any time during the hearing or deliberations, including, if any 
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Commissioner chooses, any questions proposed by any speaker in the manner noted above.  
Finally, the Commission shall determine, by a majority vote of those present and voting, whether 
to issue the Cease and Desist Order and Restoration Order, either in the form recommended by 
the Executive Director, or as amended by the Commission.  Passage of a motion, per Staff 
recommendation or as amended by the Commission, will result in issuance of the Cease and 
Desist Order and Restoration Order. 
 
IV. STAFF RECOMMENDATIONS  
 
Staff recommends that the Commission adopt the following motion: 
 
1(a)  Motion  
 

I move that the Commission issue Consent Cease and Desist Order Amendment No. 
CCC-09-CD-03-A and Consent Restoration Order Amendment No. CCC-09-RO-02-A 
pursuant to the staff recommendation.  

 
1(b)  Staff Recommendation of Approval 
 
Staff recommends a YES vote.  Passage of this motion will result in issuance of the Cease and 
Desist Order Amendment and Restoration Order Amendment.  The motion passes only by an 
affirmative vote of a majority of Commissioners present. 
 
1(c)  Resolution to Issue a Cease and Desist Order Amendment and a Restoration Order 
        Amendment 
 
The Commission hereby issues Consent Cease and Desist Order Amendment No. CCC-09-CD-
03-A, as set forth below, and adopts the findings set forth below on grounds that (1) development 
conducted by the Respondent and/or its manager or other associated entities has occurred on 
property owned by Respondent without a coastal development permit, in violation of the City of 
Huntington Beach Local Coastal Program; and (2) changes to the Orders effected by the Consent 
Agreement and Amendments are limited to mutually agreeable additions to address 
Respondent’s potential civil liability without litigation and do not alter any of the provisions of 
the Orders or the legal bases or findings of the Commission, nor does they eliminate any 
obligations of Respondent under those Orders. 
 
In addition, the Commission hereby issues Restoration Order Amendment No. CCC-09-RO-02-
A, as set forth below, and adopts the findings set forth below on the grounds that 
(1) development has occurred on the subject property without a coastal development permit,  the 
development is inconsistent with the Coastal Act, and the development is causing continuing 
resource damage; and (2) changes to the Orders effected by the Consent Agreement and 
Amendments are limited to mutually agreeable additions to address Respondent’s potential civil 
liability without litigation and do not alter any of the provisions of the Orders or the legal bases 
or findings of the Commission, nor does they eliminate any obligations of Respondent under 
those Orders. 
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V. FINDINGS FOR CONSENT AGREEMENT AND CEASE AND DESIST ORDER 

AMENDMENT NO. CCC-09-CD-03-A AND CONSENT RESTORATION ORDER 
AMENDMENT CCC-09-RO-02-A 

 
Staff recommends the Commission adopt the following findings of fact in support of its action.  
As noted above, the findings for the original orders issued in April 2009, Cease and Desist Order 
No. CCC-09-CD-03 and Restoration Order No. CCC-09-RO-02, are hereby incorporated by 
reference and included in the Staff Report and Orders which are attached hereto as Exhibit #6.  
In that original action, the Commission found, inter alia, that the development subject to these 
proceedings 1) occurred without a coastal development permit, 2) was inconsistent with the City 
of Huntington Beach Local Coastal Program, 3) and was causing continuing resource damage.  
Therefore, the Commission has found that the criteria for issuance of a cease and desist order and 
restoration order under Section 30810 and Section 30811 of the Coastal Act have been met and 
are met for these Amendments as well. 
 
A. Description of Unpermitted Development
 
The unpermitted development that is the subject matter of these Orders includes impacts to a 
wetland on the subject property, specifically including 1) removal of major vegetation; 2) 
placement of fill, including but not limited to sediment discharge from an unpermitted trench 
drain; 3) grading; 4) construction of a trench drain; and 5) change in the intensity of use of water 
resulting from altering the hydrology of wetlands through soil compaction, grading, placement of 
fill and construction of a trench drain.  The removal of major vegetation, placement of fill, 
grading and change in the intensity of use of water described above all occurred within or 
adjacent to wetlands. 
 
B. Basis For Modification Of Cease And Desist And Restoration Orders
 
The statutory authority for issuance of Orders under the Coastal Act, including the proposed 
Consent Agreement and Cease and Desist and Restoration Order Amendments is provided in 
Section 30810 and Section 30811 of the Coastal Act, and amendments to such orders are 
specifically provided for in California Code of Regulations, Title 14, Section 13188 and Section 
13197, which set forth the specific and limited bases for such amendments, which have been met 
here, and state, in part: 
 
Cease and Desist Order (Coastal Act §30810)
 

(a)  If the commission, after public hearing, determines that any person or governmental 
agency has undertaken, or is threatening to undertake, any activity that (1) requires a 
permit from the commission without securing the permit or (2) is inconsistent with any 
permit previously issued by the commission, the commission may issue an order directing 
that person or governmental agency to cease and desist.  The order may also be issued to 
enforce any requirements of a certified local coastal program . . . or any requirements of 
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[the Coastal Act] which are subject to the jurisdiction of the certified program or plan, 
under any of the following circumstances:  

 
(1) The local government . . . requests the commission to assist with, or assume 
primary responsibility for, issuing a cease and desist order. 
 

Restoration Order (Coastal Act §30811)  
 

In addition to any other authority to order restoration, the commission… may, after a 
public hearing, order restoration of a site if it finds that [a] the development has occurred 
without a coastal development permit from the commission, local government, or port 
governing body, [b] the development is inconsistent with this division, and [c] the 
development is causing continuing resource damage. 

 
Modification of Cease and Desist Orders (California Code of Regulations §13188) 
 

(b) The commission, after public hearing, may rescind or modify a cease and desist order 
that it has issued.  A proceeding for such a purpose may be commenced by… the 
executive director… 
 
 

Here, the Executive Director, after reaching a settlement with Respondent, has determined that 
commencing such an Amendment proceeding is appropriate and would save both the State and 
Respondent time, resources and costs by providing an amicable and efficient resolution of this 
matter. 
 
Modification of Restoration Orders (California Code of Regulations §13197)
 

The commission, after public hearing, may rescind or modify a restoration order that it 
has issued.  A proceeding for such a purpose may be commenced by…the executive 
director… 

 
In the present matter, both Respondent (as the entity to which the Cease and Desist and 
Restoration Orders were directed) and the Executive Director seek Commission approval of the 
proposed Consent Agreement and Amendments.  As described above, the Commission has 
already found that the criteria for issuance of cease and desist and restoration orders for this 
matter have been met.  The Consent Agreement and Amendments that will modify the 
previously issued Orders settle the Commission’s monetary claims for relief for those violations 
of the Coastal Act that were set forth in the February 3, 2009 NOI and that occurred prior to the 
date of the Consent Agreement and Amendments. 
 
Therefore, staff recommends that the Commission issue the Consent Agreement and Cease and 
Desist Order Amendment No. CCC-09-CD-03-A and Restoration Order Amendment No. CCC-
09-RO-02-A attached as Exhibit #5 of this staff report. 
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Exhibit List 
 
Exhibit 
Number  Description 
 

1. Site Map and Location 
2. Photographs of the site prior to the unpermitted development at issue 
3. February 23 and 24, 2008 photographs of the site after grading, vegetation removal, and 
 construction of the trench drain 
4. Notification of Intent to Commence Cease and Desist Order and Restoration Order 
 Proceedings  and to Record a Notice of Violation of the Coastal Act, February 3, 2009 
5. Consent Agreement and Cease and Desist Order Amendment No. CCC-09-CD-03-A and 
 Restoration Order Amendment No. CCC-09-RO-02-A 
6. Staff Recommendations and Findings for Cease and Desist Order No. CCC-09-CD-03 
 and Restoration Order No. CCC-09-RO-02, Approved by the Commission on April 9,  
 2009 and Addendum to Cease and Desist Order No. CCC-09-CD-03 and Restoration 
 Order  No. CCC-09-RO-02 (note: a link to full copies of all exhibits to this exhibit and  
 the Addendum is available on the November agenda at www.coastal.ca.gov at Appendix 
 1) 
 
Appendix 1. Exhibits to Adopted Findings for Cease and Desist Order No. CCC-   
  09-CD-03 and Restoration Order No. CCC-09-RO-02 for the     
  Commission Meeting of April 9, 2009 and Addendum to Cease and    
  Desist Order No. CCC-09-CD-03 and Restoration Order No. CCC-   
  09-RO-02 (a link to the Appendix is available on the November agenda at   
  www.coastal.ca.gov) 

  

awillis
Text Box
Appendix 1 is arranged in three parts:

1. Exhibits to Staff Recommendations and Findings for Cease and Desist Order No. CCC-09-CD-03 and Restoration Order No. CCC-09-RO-02

2. Appendix to Staff Recommendations and Findings for Cease and Desist Order No. CCC-09-CD-03 and Restoration Order No. CCC-09-RO-02

3. Addendum to Staff Recommendations and Findings for Cease and Desist Order No. CCC-09-CD-03 and Restoration Order No. CCC-09-RO-02

http://documents.coastal.ca.gov/reports/2009/11/W12.5-11-2009-a1.pdf
http://documents.coastal.ca.gov/reports/2009/11/W12.5-11-2009-a2.pdf
http://documents.coastal.ca.gov/reports/2009/11/W12.5-11-2009-a3.pdf
awillis
Text Box
Revised Exhibit 5: Final Consent Agreement and Amendments approved by Commission on November 5, 2009

http://documents.coastal.ca.gov/reports/2009/11/W12.5-11-2009-a4.pdf
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