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MEMORANDUM
Date: December 9, 2009
To: Commissioners and Interested Parties
From: Peter M. Douglas, Executive Director

Robert S. Merrill, District Manager — North Coast District
James R. Baskin Aicp, Coastal Program Analyst — North Coast District

Subject: Addendum to Commission Meeting for Thursday, December 10, 2009
North Coast District Item Thl4c, Appeal No. A-1-EUR-09-049
(CUE VI, LLC Marina Center Phase One — Supplemental Interim Remedial
Action Plan)

STAFE NOTE

This addendum contains correspondence since publication of the staff recommendation report on
November 20, 2009. Among these items is a letter received from the staff of the North Coast
Regional Water Quality Control Board regarding the subject appealed development project. The
letter states that the Regional Board’s concurrence with the Supplemental Interim Remedial
Action Plan submitted by the applicant (see Exhibit No. 9 of November 20, 2009 staff report)
does not preclude other alternatives from being utilized in achieving the previously-issued 2001
cleanup and abatement order. The Regional Board letter also notes that substantial delays in
completing the permit appeal process would allow continued releases of contaminated surface
water from the site into Humboldt Bay, which is of serious concern to Regional Board staff.

In addition, staff has received correspondence from the City of Eureka, the project applicant, an
appellant, and members of the public through December 8, 2009, making various comments on
the written staff recommendation. Full copies of this correspondence are attached.

Staff has reviewed and considered these comments and continues to recommend that the
Commission find that substantial issues of conformance with the certified LCP were raised by
the subject appeals and that the Commission hold a de novo hearing on the development after
receipt of the additional information identified in the November 20, 2009 staff report.
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ATTACHMENTS

1. Review Agency Correspondence

a.

Facsimile copy of letter from Catherine Kuhlman, Executive Director — North
Coast Regional Water Quality Control Board, Dated November 17, 2009,
received November 17, 20009.

2. Local Government Correspondence

a.

Letter from City of Eureka, dated December 4, 2009, received December 4, 2009,
with two enclosures (Commissioner copies to be hand-distributed).

b. Letter from City of Eureka, dated December 8, 2009, received December 8, 2009
(Commissioner copies to be hand-distributed).
3. Applicant Correspondence
a. Letter from David lvester, Briscoe lvester & Bazel, LLC, dated December 4,
20009, received December 7, 2009, with excerpted enclosures (see Exhibit No. 8 of
November 20, 2009 staff report for City of Eureka Findings-of-Fact Resolution
No. 2009-51)
4. Appellant Correspondence
a. Letter from Ralph Faust, dated December 3, 2009, received December 3, 2009.
5. Interested Parties Correspondence
a. Email from Gina Miller, dated December 3, 2009, received December 3, 2009.
b. Email from Cindi Clark, dated December 3, 2009, received December 3, 2009.
C. Email from Gretchen Barnick, dated December 3, 2009, received December 3,
20009.
d. Email from Sherry Pilgram, dated December 3, 2009, received December 3, 2009.
e. Email from Nanc and Ted Frazel, dated December 3, 2009, received December 3,
20009.
f. Email from Jeff Harrison, dated December 3, 2009, received December 3, 2009.
g. Email from Jack Retzloff, dated December 4, 2009, received December 4, 20009,
with attached letter.
h. Email from Katie Kubala, dated December 4, 2009, received December 4, 2009.
i. Email from Greg Gardiner, dated December 4, 2009, received December 4, 2009,
with attached letter.
J. Email from Michael Munson, dated December 4, 2009, received December 4,
20009.
k. Email from Jennifer Miller, dated December 4, 2009, received December 4, 2009.
l. Email from Nick Robinson, dated December 5, 2009, received December 7, 2009.
m. Transcribed voicemail from An Intellectual Citizen, recorded December 5, 2009,

received December 7, 2009.
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aa.

bb.

CC.

dd.

ee.

99

Email from Marilyn Colsun, dated December 6, 2009, received December 7,
2009.

Email from Thomas Long, dated December 7, 2009, received December 7, 2009.
Email from Richard Marshall, District Representative Operating Engineers Local
#3, dated December 7, 2009, received December 7, 20009.

Letter from Charlene McCombs, Executive Director, Humboldt Builders’
Exchange, dated December 4, 2009, received December 7, 2009.

Email from Dennis Costa (via Commissioner Neely’s office), dated December 2,
20009, received December 7, 20009.

Email from Ralph Matsen (via Commissioner Neely’s office), dated December 2,
20009, received December 7, 20009.

Email from Megan McKenzie (via Commissioner Neely’s office), dated
December 3, 2009, received December 7, 20009.

Email from Margaret Gordon (via Commissioner Neely’s office), dated December
3, 2009, received December 7, 2009.

Email from Dan Leppek (via Commissioner Neely’s office), dated December 3,
20009, received December 7, 20009.

Email from Royal McCarthy Pe (via Commissioner Neely’s office), dated
December 4, 2009, received December 7, 20009.

Email from Heather Toland (via Commissioner Neely’s office), dated December
4, 2009, received December 7, 20009.

Letter from Donna Poliak (via Commissioner Neely’s office), undated, received
December 7, 2009.

Letter from Katie Kubala (via Commissioner Neely’s office), undated, received
December 7, 2009.

Letter from Robin Bostwick (via Commissioner Neely’s office), undated,
received December 7, 20009.

Letter from Cynthia Burger (via Commissioner Neely’s office), undated, received
December 7, 2009.

Letter from Sarah Chapman (via Commissioner Neely’s office), undated, received
December 7, 2009.

Facsimile letter from Paul J. Beard Il, Principal attorney, Pacific Legal
Foundation, dated December 7, 2009, received December 7, 20009.

Letter from J. Warren Hockaday, President/CEO, Greater Eureka Chamber of
Commerce, dated December 4, 2009, received December 7, 2009.

Letter from Larry Bollmann, dated December 7, 2009, received December 8,
2009, with attached cover letter and Petition to Clean up the Balloon Track to
North Coast Regional Water Quality Control Board.

Letter from Joe Mark, CEO, St. Joseph & Redwood Memorial Hospitals, dated
December 7, 2009, received December 8, 20009.

Ex Parte Communications Disclosure Formsl

a.

Commissioner Mark W. Stone, dated December 2, 2009, received December 2,
20009.


http://documents.coastal.ca.gov/reports/2009/12/Th14c-12-2009-a4.pdf
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Commissioner Patrick Kruer, dated December 4,
2009.

Commissioner Bonnie Neely, dated December 2,
2009.

Commissioner Bonnie Neely, dated December 4,
2009, with attached emails (49).

Commissioner Bonnie Neely, dated December 4,
2009, with attached phone log.

Commissioner Bonnie Neely, dated December 7,
2009.

Commissioner Bonnie Neely, dated December 7,
2009, with attached letter.

Commissioner Bonnie Neely, dated December 7,
2009, with attached letter.

Commissioner Bonnie Neely, dated December 7,
2009, with attached letter.

Commissioner Bonnie Neely, dated December 7,
2009, with attached emails (5).

2009,
2009,
2009,
2009,
2009,
2009,
2009,
2009,

2009,

received

received

received

received

received

received

received

received

received

December 7,
December 7,
December 7,
December 7,
December 8,
December 8,
December 8,
December 8,

December 8,

Commissioner Esther Sanchez, dated December 7, 2009, received December 8,

20009.
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| Wanger
alifornia Coastal Commission NOV 17 2003
5:Fremont Street, Suite 2000 CALIFORNIA
an Frarcisco, [CA 84108 COASTALCOMMISSION
ear Mr. Wanger:

Bubject: Response to Questions Concerning the Supplemental Interim Remedial

: tion Plan
“lle: Sputhern Paclfic Transportation Company, 738 Broadway, Eureka, CA
se No. 1NHU0B4
Vlylf staff received an Inquiry from you concerning our concurrence with the

upplemental interim Remedial Action Plan (SIRAP) developed for the Southem Pacific
ransportatian proparty in Eureka, For you information, my staff has been requesting
ince 2001 thay the discharger address the issue of contaminants migrating to
roundwater and/or surface water. Several actions have been proposed and
mplemented. [The current proposal was submitted as the best management practice to
revent the continued surface water contamination from storm water runoff being
ischargzd to iHumboldt Bay.

y staff's canqurrence with the SIRAP does not preclude the use of alternative methods

_ r for the discharger to remain in compliance with Provision 3b of Order
1{26. In order fgr our agency to approve or concur with alternatives or mitigation
measures we Would need 10 see a revised proposal from the responsible parties that

agequately degcribes the aliematives,

vs In the permitting process results in cortinued discharge of
surface water from the site. As the winter season is upon us, this delay is

cern 1o my staff.

S%gnifica nt del
1| cpntaminated
af serious con

!
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eése contact Garyn Wopdhuuse of my staff at (707) 576-2701 if you have any
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Hde: Mr. Tom Hannah, 2142 Hodgson Street, Eureka, CA 95503-5616
1 i Ms. Mary Shively-Boughton, B14 J Street, Eureka, CA 85501
i Mr, David Tysan, Eureka City Manager, 531 K Street, Eureka, CA BS501
. Ms. Sidnie{ Olsen, City of Eureka, 531 K Street, Eureka, CA 95501 o
. Ms, Patty Clary, CATS, 315 P Street, Fureka, CA 95501
. City Enginger, City of Eureka, 531 K Street, Eureka, CA 85501
Humboldt Bay Harbor, Recreation, and Conservation District, P.O. Box 1030,
 Furekd, CA 95502
I Vieki Frey Calrforma Department of Fish and Game, 615 Second Street,

Eurekg, CA 95501
Frans Lowman, ERM, 5909 Hampton Oaks Parkway, Suite D, Tampa, FL 33810

Erlk Nielsgn, SHN Consulting Engineers & Geologlsts, 812 W. Wabash,
IEureka, CA 86501

. Fred Evenson, Law Offices of Fredric Evenson, 424 First Street

; Fureka, CA 95501

. Michells mlth Humboldt Baykeeper, 217 E Street, Eureka, CA 95501

iel, Unlen Pagific Raliroad Company, 9451 Atklnson Street,
Rosewville, CA 95747

David Tyson, Euraka City Manager, 5§31 K Sireet, Eureka, CA 95501

Rardy Gans, CUE VI, LLG, Security Natlonal Propertles P. 0. Box 1028
lFureka, CA 95502

; | Californig Environmental Protection Agency

Recyclod Paper
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December 2, 2009 COASTAL CoOmMmISsIon

Bonnie Neely, Chairperson

California Coastal Commission

c/o Humboldt County Board of Supervisors
825 5" Street, Room 111

Eureka, CA 95501

Subject: Coastal Development Permit, Marina Center Phase 1. Appeal No. A-1-
EUR-08-049, Item Th14c, December 10, 2009 Commission Agenda.

Chairperson Bonnie Neely:

The purpose of this letter is twofold; first, the City respectfully requests the courtesy of
allowing city representatives to speak to the Coastal Commission at the Commission’s
December 10, 2009 meeting concerning the appeal referenced above. Second is to -
entreat your support of the Eureka City Council’'s action to approve the coastal
development permit for Phase 1 of the Marina Center project by finding that there is “No
Substantial Issue” with the appeal.

As a Coastal Commissioner and member of the Humboldt County Board of
Supervisors, you have consistently supported and approved projects that are good for
the environment. The purpose of Phase 1 of the Marina Center project is to clean-up
the environment, and to improve and enhance coastal resources. We urge you to
continue your defense of the environment by supporting the City Council's action to
approve the Coastal Development Permit for Phase 1.

The City Council recognizes that additional cleanup will be required to achieve a "full
clean-up” of the subject property. However, the Council approved Phase 1 of the
Marina Center project, in part, because it will abate a nuisance identified by the
Regional Water Quality Control Board by preventing storm water runoff containing
contaminated soils from leaving the property and entering Humboldt Bay and Phase 1
will take additional steps to further remediate the site.

ATTACHMENT 2 !
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City staff is preparing a detailed response to the appeal and will be sending it to the
Coastal Commission under separate cover. Nonetheless, briefly, the existing wetlands
on the site were largely created incidental to, and as a result of, past human activities
on the site; are contaminated with elevated levels of substances harmful to human
health and wildlife; are usually dry, subject to vegetation removal to protect against
fires; and are scattered, such that they have limited habitat value. The proposed Phase
1 cleanup will restore wetlands on-site in a quantity slightly greater than that which
presently exists and to enhance their value by not only consolidating them but also by
improving their hydrologic connectivity with Humboldt Bay and providing them with an
upland buffer.

Approval of Phase 1 is consistent with past actions of the Coastal Commission. The
Coastal Commission has employed balancing under Section 30007.5 to approve
projects in circumstances analogous to those presented by this project on many
occasions. For instance, in 2002, the Commission approved a Local Coastal Plan
amendment of the City of Oxnard to annex a 91-acre site to the City and authorize a
project providing remediation of contamination on the site, development of residential
uses,.and open space and habitat areas. The site was contaminated as a result of 30
years of use as an oil field waste disposal facility. The project proposed to remediate
the contamination and pay for it from the proceeds of the residential development.
Because the project required filling about 4.2 acres of wetlands, it was inconsistent with
Section 30233, which limits development in wetlands to certain uses that do not include
residential uses. The Commission found a conflict between this policy and the policies
of Sections 30230, 30231, and 30240 calling for maintenance and improvement of the
quality of sensitive coastal resources and water quality. The Commission resolved the
conflict by finding that remediation of the site contamination together with mitigation of
impacts on wetlands and sensitive resources was most protective of coastal resources.

The proposed project presents a similar policy conflict to the Oxnard case in that the
site’s contamination, resulting from years of use of the site as a railroad yard, calls for
remediation to benefit human health, wildlife, and the environment and, without
remediation, the existing degraded conditions would persist. Remediation of the site
contamination entails permanently filling approximately 6.15 acres of wetlands and
construction of the wetland reserve as delineated under the Coastal Act; remediation,
though, is not among Section 30233’s list of allowed purposes for filling wetlands. The
project would create, restore, and preserve a total of approximately 9 acres of higher
quality wetlands on the site. Under section 30007.5, the City and the Commission may
resolve this policy confiict by determining that on balance it is more protective of
significant coastal resources to remediate the site contamination as proposed in the
project while mitigating resulting impacts on wetlands. Further, to the extent that
remediation of site contamination may be inconsistent with the policy of Section 30233,
that inconsistency may be resolved in keeping with the Coastal Act by the City
exercising its authority o abate a nuisance.

| am attaching to this letter a copy of the California Regional Water Quality Control
Board North Coast Region’s response dated November 2009 to public review




comments on the June 2009 Supplemental interim Remedial Action Plan for the
Balloon Track. We received this document Tuesday and feel that the information
~ contained therein is germane to some of the issues raised in the appeal.

The Eureka City Council strongly supports the proposed Phase 1 project and the
Council is asking for your support to ensure the successful completion of the Phase 1
environmental cleanup and coastal resource enhancement and improvement.
Respectfully, at the Coastal Commission’s upcoming December 10, 2009 meeting, the
City Council requests your support of their action to approve the Coastal Development
Pemit for Phase 1 of the Marina Center project by finding “No Substantial Issue” with
the appeals and allow the Phase 1 project to move forward.

Finally, the City of Eureka will have representatives from both the City Council and City
Staff in attendance at the December 10" meeting. As the current Coastal Commission
Chair, we ask that you please solicit support from your fellow Commissioners to allow
City representatives to address the Coastal Commission on this very important issue.

Thank you in advance for your consideration of our request.

Sincerely,
P 2

U e g b&b’y?
Virginia Bass

Mayor

cec: Honorable Board Members, California Coastai Commission
Bob Merrill, Director Manager, North Coast District Office
Jim Baskin, Coastal Planner, North Coast District Office
Eureka City Council
David Tyson, City Manager
Sheryl Schaffner, City Attorney
Kevin Hamblin, Director of Community Development
Sidnie Olson, Principal Planner
Randy Gans, Security National
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Linda S. Adams
Secrelary for
Environmental
Protection

California Regional Water Quality Control Board
North Coast Region
Geoffrey M. Hales, Acting Chairman
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FACT SHEET

SOl & GROUNDWATER CLEANUP AT THE

SOUTHERN PACIFIC TRANSPORTATION COMPANY SITE — EUREKA, CALIFORNIA

NOVEMBER 2009

Site Location — The Southern Pacific Transportation Co. site is located in Eureka at 736 Broadway.

Site History & Background —

From the late 1800’s until the mid-1980's the Southern Pacific Transportation Co. site was used as a rail
yard that included railroad car maintenance and repair, and fueling of locomotives. The site has also
contained two petroleum bulk fuel collection and storage sites operated by ARCO and General
Petroleum. The site is locally referred to as the “Balloon Track.”

Bunker C oil was the primary fuel used for locomotives
at the site until 1954. After 1954, diesel fuel was used

for locomotives. During site operations, Bunker C oil
was stored in a 650,000-gallon aboveground tank. In
1954, the top of the large Bunker C fuel tank was
removed to make a secondary containment structure
for two 12,700-gallon diesel fuel tanks. Fuel storage at
the site was discontinued in 1984 as site operations
decreased and a tank truck was used to fuel
locomotives.

Chemicals of Concern - The contamination that was expected from the site history includes:

 Petroleum hydrocarbons from Bunker C fuel, diesel fuel, oil, and lubricants
» Gasoline and gasoline additives

 Polynuclear aromatic hydrocarbons

» Metals, such as lead and copper




This contamination was confirmed during site sampling and investigation. Additional contamination,
including dioxins and polychlorinated biphenyls (PCBs), also has been detected.

What is Being Done -

+ Cleanup and Abatement Order & Monitoring and -Reporting -Program — The ‘Regional Water
Board has issued orders that require the site owners to cleanup the contamination at the site and to
regularly monitor and report on the guality of the groundwater and surface water at the site.

+ Cleanup Process - The Regional Water Board has worked with the site owners on a phased, step-
by-step investigation and cleanup process since 1988.

The diagram below shows a typical site investigation process.

Develop Cleanup
Alternatives

Discovery of
Contaminated
Site

nvestigation
Characterization

Remedial

Feasibility Study &

Remedial Action Selemiojﬁj

¥
Prepare Remedial

Action Plan (RAP) v

Actions

Site

Closure Implement

Public
Review

« Sampling & Investigations — There is on-going monitoring of groundwater and surface water and
numerous soil borings and trenches scattered throughout the site. Hundreds of water and soil
samples have been analyzed for chemical contamination. Other site work has included site trenching
studies, hydrogeological investigations, health risk assessments, and tidal influence studies.

« Interim Remedial Actions — While working with the Regional Water Board, the site owners have
performed various interim actions and source removals, including removal of:
¢ Contaminated soil
¢ Potentially hazardous waste
« Underground and aboveground storage tanks
« Oily waste and petroleum-impacted water

« Supplemental interim Remedial Action Plan ~ Currently, the site owners are obtaining permits
needed to perform additional interim remedial actions, including:
+ Removal of debris piles, concrete, and oid » Site grading to eliminated stormwater runoff
foundations * Wetlands restoration
« Focused excavation of contaminated soil

Next Steps ~ The site owner will work with the Regional Water Board to prepare a final remedial action
plan (RAP) for the site. The RAP will detail the site cleanup so that it will be protective of public health and
the environment. Remedial goals for specific contaminants (also called cleanup leveis) will be specified in
the RAP. The draft RAP will be available for public review and comment.

More Information & Contact — For more information, contact Ms. Caryn Woodhouse of the North Coast
Regional Water Quality Control Board ai 707-576-2701 or at cwoodhouse@waterboards.ca.gov.
Pertinent site documents can be found on the State's Geotracker Website at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602331155

California Environmental Protection Agency

Racycled Papar



California Regional Water Quality Control Board

Geoffrey M. Hales, Actin‘g Chairman

\“, North Coast Region
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Linda S. Adams 5550 Skylanc Boulevard, Suite A, Santa Rosa, California 95403
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Response to Public Review Comments on the Suppiemental Interim
Remedial Action Plan

Southern Pacific Transportation Co. Site

736 Broadway, Eureka, CA NOVEMBER 2009

Site Background

in June 2009, the North Coast Regional Water Quality Control Board (Regional
Water Board) received, reviewed, and conditionally concurred with a
Supplemental Interim Remedial Action Plan (SIRAP) prepared by Environmental
Resources Management on behalf of CUE VI for the Southern Pacific
Transportation Co. Site in Eureka (Case Number 1NHUO064). Both the SIRAP
and the Regional Water Board letter of concurrence were posted on the publicly-
available State Water Board website, Geotracker, at:
hitps://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155.

‘The Southern Pacific Transportation Co. Site is located at located at 736
Broadway in Eureka. The location is shown in the aerial photo below. The Site is
locally referred to as the “Balloon Track.”

Arnoid
Schwarzenegger
Governor

At the request of an interested party, the Regional Water Board opened the
SIRAP to public comment in mid-August 2009 for a 30-day comment period. This
document and an accompanying fact sheet provide response to the comments
that were received.




From the late 1800's until the mid-1980’s the Southern Pacific Transportation Co.
Site was used as a rail yard that included railroad car maintenance and repair,
and fueling of locomotives. The Site also contained two petroleum bulk fuel
collection and storage sites operated by ARCO and General Petroleum. In this
document, the combined sites will be referred to as the Southern Pacific
Transportation Co. (SPTC Site) or Site.

Bunker C oil was the primary fuel used for locomotives at the Site until 1954.
After 1954, diesel fuel was used for locomotives. During Site operations, Bunker
C oil was stored in a 650,000-gallon aboveground tank. In 1954, the top of the
large Bunker C fuel tank was removed to make a secondary containment
structure for two 12,700-galion diesel fuel tanks. Fuel storage at the Site was
discontinued in 1984 as rail yard operations decreased and a tank truck was
used to fuel locomotives.

Groundwater and soils at the Site became contaminated with the chemical
compounds used for railroad maintenance and petroleum storage. '

The Regional Water Board is the regulatory agency responsible for overseeing
the environmental investigations and cleanup work at the SPTC Site since 1988,
and has supervised a wide variety of sampling and interim remedial actions.
There have been hundreds of .soil and groundwater samples collected and
analyzed during site investigations. Site investigations have indicated that long-
chain petroleum hydrocarbons (Bunker C, diesel, motor oil, and gasoiine), lead,
copper, and other metals are the primary contaminants of concern. More
recently, dioxins and polychlorinated biphenyls have also been found in
sediments at the SPTC Site in a limited number of samples.

in May 2001, the Regional Water Board issued a Cleanup and Abatement Order
(CAO No. R1-2001-26), ordering the discharger (at that time Union Pacific
Railroad) to cleanup the discharges and threatened discharges from the
property. The discharger submitted an Interim Redial Action Plan in December of
the same year.

In July 2002, the Regional Water Board issued a Monitoring and Reporting
Program for the Site (M&RP R1-2002-0082) requiring the collection, analysis,
and reporting of groundwater and storm water runoff samples. Based on data
gathered under the Monitoring and Reporting Program, the Regional Water
Board required the Site owner to implement practices to control the stormwater
runoff. Additional monitoring showed copper in stormwater runoff that was still of
concern to the Regional Water Board, which then ordered the Site owner to
propose additional stormwater controls. In response, the Site owner submitted a
SIRAP in June 2008, which proposed:

 Removal of debris piles, concrete, and old foundations,

¢ Focused excavation of contaminated soil,

¢ Site grading to eliminated stormwater runoff, and



e Wetlands restoratibn.

If additional information about the site history and use, topography, drainage,
geology, hydrogeology, prior investigations, the nature and extent of
contamination (including a summary of the findings), ‘'or proposed actions is

wanted please refer to the SIRAP, which can be found online at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155

Comments & Response

#1 The Regional Water Board Role in the Cleanup Process

Comments:

e Several commentators stated that the Regional Water Board must review all
known information before remedial action is taken.

» Some commentators stated that the Regional Water Board must have
complete knowledge of site contamination before any remedial measures can -
be approved.

» Some of the commentators suggested that by approving the SIRAP, the
Regional Water Board is allowing an incomplete site cleanup.

o Several comments were related to the site cleanup process and the role of
the Regional Water Board in that process.

« Some of the comments suggested that the Regional Water Board is allowing
the SPTC Site owner to dictate cleanup levels and conditions.

Response:
Since many of the comments are related to the Regional Water Board site

remediation process, the following information about the site cleanup process
may be useful in providing context for the responses.

Regional Water Board Contaminated Site Cleanup Process

Ly

Throughout the site investigation and remediation process, the
Regional Water Board must comply with: ,

» Applicable State and federal statutes and regulations.

» Applicable water quality control plans (known as Basin
Plans) adopted by the State and Regional Water Boards.
Basin Plans include beneficial uses, water quality objectives,
and implementation plans.

» State Water Board and Regional Water Board policies, such
as the non-degradation policy (68-16) and the policy and
procedures for site investigation and cleanup (92-49).

» Relevant standards and criteria adopted by other federal and
State agencies. ‘




in general, the site cleanup process can include the following steps:
1. Site_investigation — This step includes evaluating the site
history, uses of chemicals, geology, hydrology, tidal influence, soil
types, previous sampling, and environmental conditions to
determine the nature and extent of contamination and the potential
threats to human health and the environment. Soil and groundwater
sampling locations and depths should consider the potential
source(s) of contamination, the fate and transport properties of the
contaminants (i.e., how the chemical moves through the
environment), potential exposure route(s), and the human and non-
human receptors and resources (waters of the State) that are likely
to be affected. Determining where to collect samples depends on
how much is known about the site, past uses of chemicals, and the
behavior of the chemical in the environment. If the site history is
known, sampling tends to be around the areas where chemicals
were used, stored, transferred, and discharged. The information
gathered during the site investigation is used to build a conceptual
model of the site to understand the risk to human health and the
environment, the present and future sampling needs, and the type
of remedial actions that might be appropriate. The conceptual site
model changes as the investigation and remediation of the site
reveals additional information.

2. Interim remediation — The remediation of a contaminated site
can take many years. Interim activities remove or stabilize sources
of contamination thereby allowing some portion of the remediation
to proceed. interim activities can occur during the site investigation
and can reduce the risk to human health and the environment while
decisions about the final site cleanup are being made. interim
remedial measures can include actions such as fencing, drainage
controls, topographical re-grading, removal of wastes, and
excavation of contaminated soils.

3. More site investigation and more interim remediation — These
steps are repeated as needed. As more is learned, more studies,
investigations, and interim remedial measures are performed. The
goal is to learn enough about the site to select appropriate remedial
measures and to ensure that the final remediation is protective of
human health and the environment.

4. Feasibility study — In this step, potential remedial alternatives
are developed in order to prepare a cleanup plan. The feasibility
study provides the information needed to evaluate and chose
among the possible remediation options. These options may
include removal of contaminants from the site, safely containing the
contaminants on-site, allowing natural degradation to occur, or
destroying or treating the contaminants on-site through treatment
technologies. Appropriate remedial alternatives are evaluated




considering: the overall protection of human health and the
environment; compliance with state and local requirements; short-
and long-term effectiveness; reduction of toxicity, mobility or
volume of the contaminants; implementability; cost; and community
acceptance.

5. Remedial action plan (RAP) — Using the data from the
Feasibility Study a remedial option is selected and a Remedial
Action Plan (RAP) is developed. A draft RAP is made available for
public review and comment prior o concurrence by the Regional
Water Board. Development of the RAP incorporates the extensive
data that has been gathered, along with the selected remedial
alternative(s). The RAP includes discussion of the necessary
cleanup objectives to ensure that the remedial action will comply
with all applicable laws and regulations. The RAP workplan(s) will
include the technical plans and specifications needed to implement
the selected remedial actions. '

The uses of the site may affect the selected cleanup objectives.
State regulations and policies require cleanup to background levels
where technologically and economically feasible. The term
“background” refers to the concentration of naturally occurring
contaminants found in environmental media not influenced by a
site. Remedial goals (cleanup levels) will not be more stringent than
background levels. A remedial goal that is less stringent than
background couid be selected if:
e The level is consistent with maximum benefit to the people of
the State;
e The. level does not unreasonably affect present and
anticipated beneficial uses of waters of the State; and
e The level does not result in water quality less than that
prescribed in the Water Quality Control Plans (including the
Water Quality Control Plan for the North Coast Region — The
Basin Plan) and Policies adopted by the State and Regional
Water Boards (including State Water Board Resolutions No.
68-16 and 88-63).
Remedial goals that are less stringent than background must meet
specific regulatory criteria and may depend, in part, on the intended
uses of the property and may change if the property use changes.
6. Verification monitoring — Monitoring is conducted to ensure that
the remedial actions continue to be protective of human health and
the environment. The .extent and composition of verification
monitoring is detailed in the RAP.
7. Site closure — A site is closed when it is determined that no
further regulatory action is needed because .the conditions
remaining at the site will not adversely impact water quality, human




health, the environment and safety, or other current and future
beneficial uses of water.

The following diagram shows a geheralized cleanup process:

Phased Site Investigation & Cleanup Process

Develop Cleanup
Alternatives

Discovery of 75
Contaminated
Site

nvestigation
Characterization

Remedial

Feasibility Study &
Remedial Action Selectiongl

Actions

<
Prepare Remedlial
Action Plan (RAP)

M
Y
1

!

Site

Public

Closure implement \
S j —_— } At RBView

Responsible parties and their consultants propose and conduct remedial actions
and site investigations and the Regional Water Board reviews and oversees the
proposals, plans, and-activities. The Regional Water Board reviews all known
information before remedial action is taken, but, site investigations are on-going
and interim remedial measures are implemented throughout the process. The
Regional Water Board has not received a Remedial Action Plan for the SPTC
Site. The Interim Remedial Action Plans for the SPTC Site were considered by
the Regional Water Board in light of all known information. Interim remedial
actions, however, are often implemented before all possible site data are
gathered.

At the SPTC Site, past operations consisted of a former railroad yard for
locomotive and railroad car maintenance and repair, fuel storage and fueling
facilities, and former petroleum bulk fuel plants and a vehicle fueling station. The
Site history indicated that petroleum hydrocarbons and metals would be the likely
chemicals of potential concern. Sampling was initially directed toward areas
around the storage tanks, sumps, and surface drainage features. Numerous
studies have been conducted over the years at the SPTC Site, including soil
sampling, groundwater sampling, stormwater sampling, soil borings and
trenching, field testing, site inspections, and laboratory analysis. The existing
data are used to direct additional sampling efforts.

The Cleanup and Abatement Order requires remediation and the evidence
collected at the Site clearly supports the conclusion that remediation is needed.
Numerous interim remedial measures have been conducted over the years at the
SPTC Site, including: fencing, removal of fuel storage tanks, and targeted



removal of contaminated soils, groundwater and oily wastes. The latest Interim
Remedial Action Plan (the SIRAP submitted in June 2009) was prepared in order
to address continued concerns about elevated copper levels in storm water.

When the Remedial Action Plan is developed, it will have to address potential
future uses of the Site such as wetlands, residential, commercial, park space,
etc. If contamination is left in place that would restrict future uses then a deed
restriction is required for the property. A deed restriction is an environmental
covenant incorporated into a property’s deed to restrict the use of the property.
The intent of the deed restriction is to protect present and future human health
- and safety and the environment from chemicals that may remain on a
contaminated site. It also serves to inform future property owners of residual
contamination and requirements for site activities that might result in exposure to
the residual contamination. If the uses of a site covered by a deed restriction
change, the deed restriction will have to be evaluated to ensure that it remains
protective.

#2 Adeguacy of Public Notice

Comment: : v

o Several of the commentators were concerned about lack of public review of
the Supplemental Interim Remedial Action Plan before the Regional Water
Board concurred with the proposed plan. ‘

+ One commentator stated that public notice is required by CEQA.

o One commentator protested “the secret approval” of the Supplemental Interim
Remedial Action Plan. :

e One commentator stated that the limited post-approval review failed to
facilitate adequate agency and public comments.

o One commentator stated that California Water Code §13307.5 requires the
Regional Water Board to provide a public review period before consideration
of any remedial actions at the Site.

¢ One commentator expressed concern that the public would have to travel to
Santa Rosa to review information about the Site in order to adequately review
the Supplemental Interim Remedial action Plan.

Response:
The Regional Water Board does not interpret California Water Code §13307.5 as

requiring public review prior to concurrence with interim remedial actions. In
addition, it has not been the practice of the Regional Water Board to routinely
solicit public review of interim remedial actions. A public review period was not
conducted prior to consideration of previous remedial actions at the SPTC Site.

The CEQA pubilic notice requirements are not applicable to the Regional Water
Board concurrence with the SIRAP since the concurrence was not a
discretionary action for the purposes of CEQA.




At the request of an interested party, a 30-day public review period was provided
for the SIRAP. The Regional Water Board has considered all of the comments
during the comment period and continues to concur with the SIRAP with the
conditions expressed in the Regional Water Board June 18, 2009 letter:

» Contaminated soils discovered under the removed concrete foundations
must be sampled and analyzed for the appropriate contaminants of
concern.

e A workplan must be prepared and approved for replacing monitoring well
MW-13.

o All necessary local, State, and federal authorization must be obtained prior
to performing the work described in the SIRAP.

e The Regional Water Board requested, and subsequently received,
additional information regarding the split sample that was analyzed for
dioxins that showed a wide discrepancy in results.

When a Remedial Action Plan is proposed for the SPTC Site, it will be available
for a public review and comment period. Documents and information about the
Site, including monitoring information, the Cleanup and Abatement Order, staff
letters, site plans, and contact information can be obtained online at the State

Water Board’s Geotracker website, which can be found at:
https://geotracker.waterboards.ca.gov/profile_report.asp?giobal_id=T06802391155

#3 Site Characterization

Comments:

» Many of the commentators indicated that there has not been a complete site
characterization and that the property owner has not presented all relevant
information.

e Some commentators stated that the vertical and lateral extent of
contamination has not been defined, including the impact of the SPTC Site on
Humboldt Bay.

o Some stated that the Regional Water Board should require an extensive
above- and below-ground environmental study.

e Some commentators stated that the site characterization should specifically
address dioxins and pentachlorophenol.

 Some of the commentators suggested that the Site history includes storage
and use of pentachlorophenol-treated lumber or the herbicide 2,4,5-T.

» One commentator stated that the Site is Contammated from being used by the
logging industry.

» One commentator stated that gradlng the Site would violate the so-called
mixture or "land-ban” rules. ,

» The same commentator stated that the site characterization is incomplete
because there are not a sufficient number of samples to satisfy the
requirements of the federal Superfund program.




Response:
Regional Water Board staff agrees that the site characterization is not complete

and more characterization will need to be performed prior fo the development of
a Remedial Action Plan. However, staff does not agree with comments asserting
that there has been littie or no site characterization or that there is insufficient
characterization to take interim remedial measures. Hundreds of samples and
analyses have been conducted to assess the extent of contamination and to
characterize Site conditions. Information about the SPTC Site setting and
operational history was used to indicate which areas are likely subject to a
particular type of contamination, and these areas have been intensively sampled
over the past 20 years. Sampling has also occurred throughout the SPTC Site —
soil, groundwater, and stormwater samples have been coliected from areas
around the Site and analyzed for a broad suite of chemicals. There are currently
19 wells that are used to monitor groundwater guality, in addition to numerous
temporary wells that have been used in the past. There have been 190 soil
borings and 32 trenches to sample soil quality. The SIRAP summarizes the past
Site investigations, reviews the resulis of those investigations, and includes
summary tables of the data.

Characterization to date shows that long-chain petroleum hydrocarbons, such as
diesel and bunker fuel, and metals are the primary constituents of concern at the
Site. The Regional Water Board is not aware of any information supporting the
comment that 2,4,5-T was used at the Site.

The impact of the SPTC Site on the water quality of Humboldt Bay was
addressed, in part, by tidal influence studies. There are two aquifers
(underground water-bearing strata) at the Site. The uppermost “A” zone and the
lower “B” zone are separated by a layer of fine-grained bay mud that acts to
restrict the movement of water between the two aquifers. The A zone is a
.shallow, perched aquifer occurring in fill material that fluctuates based on rainfall
and occasionally goes dry. The A zone is located at about three to eight feet
below the ground surface. Tidal-influence studies show that the A zone aquifer is
not tidally-influenced by Humboldt Bay and indicates that contamination in the A
zone does not enter Humboldt Bay. The B zone aquifer is present in coarse-
grained material and is influenced by the daily tidal fluctuations of the bay,
indicating that contamination in the B zone can enter Humboldt Bay. The B zone
is located at about six to 12 feet below the ground surface.

Arsenic, barium, copper, lead, and zinc have been detected in both A and B zone
groundwater samples. Some of the metals are related to past Site operations and
some may be naturaily-occurring. Background concentrations will be considered
when the final remedial goals are developed for the Site.

Precipitation generally percolates into the ground and into the A zone aquifer.
Precipitation also will fill ditches and depressions on-site. The Site topography is
relatively flat so the ditches and depressions often act like ponds with little or no




flow. Apart from Clark Slough, the wetlands at the Site do not appear to be
subject to tidal flow.

The Regional Water Board requires routine monitoring of stormwater at the
SPTC Site under the Monitoring and Reporting Program R1-2002-0082.
Petroleum hydrocarbons and metals have been identified in stormwater. Based
on data gathered, the Regional Water Board required the Site owner to
implement practices to control stormwater runoff. Even after the implementation
of those storm water control measures, additional monitoring showed copper
levels in stormwater runoff that were still of concern. Therefore the Site owner
was required to propose additional stormwater controls, and in response, the
June 2009 SIRAP was submitted.

Petroleum hydrocarbons and metals have been found in soil samples throughout
the SPTC Site. Some locations have high concentration levels. Prior interim
remedial actions at the Site have involved removal of contaminated soils. The
SIRAP proposes to remove additional soils that have elevated contaminant
concentrations.

The commentators are correct that dioxins have been found on-site and also that
dioxins are found in Humboldt Bay. The area surrounding Humboldt Bay has
been home to many significant sources of dioxins — notably, the many mills that
treated lumber with pentachlorophenol and the many wood combustion
operations, such as teepee bumers, that released dioxins into the air. Regardiess
of the source of the dioxins, the Regional Water Board will require the Site owner
to define the vertical and lateral extent of dioxin contamination, even if the dioxin
contamination originates from off-site sources.

In a site investigation, the number of samples needed to evaluate the site is
related 1o the intended use of the data, the associated data quality objectives,
and the variability of the data. The objective is to obtain data of sufficient quality
and quantity to facilitate site evaluation and remedial action selection, while
considering the horizontal and vertical extent of contamination,  site-specific
stratigraphy, and the statistical distribution of the dataset. There is no default rule
for the number of samples required to adequately characterize a site — each site
is evaluated on site-specific conditions.

The mixture rule, derived-from rule, and land ban regulations apply only to
hazardous wastes. In order for the soil o be considered a hazardous waste, the
soil must be a waste and it also must exhibit a characteristic of hazardous waste
(either RCRA or non-RCRA) or be listed as a RCRA hazardous waste. The
"mixture rule” applies to RCRA-listed hazardous wastes thal are mixed with any
other substance and the rule confers the hazardous listing on the entire mixture.
The ‘“derived-from” rule applies to wastes that were generated from the
treatment, storage, or disposal of RCRA-listed wastes. There is no mixture rule
or derived-from rule for non-RCRA (California-only) wasies or for RCRA-
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characteristic wastes. The Site contaminated soils are not RCRA-listed
hazardous wastes, nor are they derived from RCRA-listed hazardous wastes.
Therefore, the mixture and derived-from rules do not apply. The prohibition on
land disposal, similarly, applies only to hazardous wastes that are banned from
land disposal without treatment.

#4 Remedial Actions

Comment:

o Several commentators stated that the Regional Water Board should not aliow
the developer to “muck around in Clark Slough.”

* Several commentators were concerned that that moving soils around the
SPTC Site would lead to “smearing” the contamination around the Site and
would make a final cleanup more difficult and has the potential to mobilize
contaminants, which would enter Humboidt Bay.

 Several commentators requested that the Site be cleaned-up (fully,
completely, to preindustrial levels, to safe levels, to bedrock, stringently,
totally, etc.).

» Several commentators stated that the Supplemental Interim Remedial Action
Plan is inadequate although the commentators did not provide any details of
specific concerns.

- » Some commentators stated that capping the Site is not an acceptable

remedial action.

Resp_onse
The SIRAP was prepared because the Regional Water Board directed the SPTC

Site owner to implement practices to control stormwater runoff. To accomplish
this, the Site owner proposed re-grading portions of the Site, excavation of
contaminated soils, and placement of clean cover material on the Site as interim
remedial actions.

Re-grading the topography of a contaminated site is a common remedial
measure. Remedial activities often require moving soils from one part of a site to
another or removing soils to an off-site disposal location. Excavation of
contaminated soils also is a common remedial action. Focused excavations have
been performed at the SPTC Site in the past and are proposed by the SIRAP.
Excavation of the entire SPTC Site is not feasible and is not needed based on
laboratory analyses of the soil samples.

When the Regional Water Board considers a proposal for on-site reuse of soils,
the decision is based on the contaminant concentrations, the toxicity of the
contaminants, the volume of the soils, and the reuse location (including
separation from groundwater, separation from surface water, protection from
erosion, and proximity to sensitive receptors). These factors help to define the
potential impact of the proposed reuse. The excavation of contaminated soils at
the SPTC Site will require confirmation sampling on the botlom and sides of the

11




excavation pits. The excavated soils will need to be adequately characterized in
order to determine the final disposal location. The plan for confirmation and
verification sampling will account for any redistribution of on-site soils. Sampling
locations and depths will reflect the potential mixing and disturbance of the soil
profile that is likely to occur.

Capping is another common remedial action in which a site or parts of a site are
covered with clean material so that receptors are not exposed to the
contamination. The design of the cap (or cover) is dependant on the nature of the
site and contamination. The goal is to provide a physical barrier between the
contamination and potential human or non-human receptors and to keep the
contaminated material from migrating. Capping generally is not performed to the
exclusion of other remedial actions — it is often used in conjunction with
excavation or treatment to reduce the toxicity of the contaminants.

The final remedial action for the SPTC Site has not been proposed so it is
premature to speculate on the final remedial measures. Remedial goals (cleanup
levels) will be developed as part of the final Remedial Action Plan. In general, the
Regional Water Board requires cleanup to background levels where
technologically and economically feasible. Cleanup levels that are less stringent
than background may depend, in part, on the intended and approved uses of the
property. The development of remedial goals considers the effect of the
contaminants on human health and the environment. The Regional Water Board
will consider the level and nature of contamination, the pathways of exposure,
and potential future uses of the SPTC Site when reviewing proposed final
remediation actions and remedial goals.

#5 Assessment of Risk

Comments:

 Many of the commentators expressed concern about the safety of the SPTC
Site and any remedial action.

e Some commentators are concerned about the levels of dioxins in Humboldt
Bay and suggest that the dioxins in the bay originate from the SPTC Site.

» Some of the commentators are concerned about the levels of dioxins in fish
and shellfish in Humboldt Bay.

Response:
in order for contamination to present a risk, there must be a completed exposure

pathway. That is, toxic chemicals must contaminate environmental media (such
as air, water, dust, or soil) and the receptor (such as, a human) must come into
contact with the contaminated media. An example of a complete exposure
pathway is:

e A chemical leaks from a drum.

e« The chemical enters the groundwater.

* The contaminated groundwater migrates to a drinking water well.
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* A human ingests the contaminated water.

The health effects of exposure to a contaminant is influenced by the exposure
route, the duration of exposure, the frequency of exposure, and the magnitude of
the exposure. If any point in the pathway is blocked or not present, then the
exposure does not occur. If the exposure does not occur, an adverse health
effect does not occur. This applies to both human and non-human receptors. It is
important to remember that an individual may be more or’less sensitive to the
exposure than the community or whole population. This is generally accounted
for in how a risk assessment is performed — e.g., whether the assessment is
designed to estimate the risk to the most sensitive individuals or to an average
member of a population.

During site cleanup, the primary effort is to treat, remove, or reduce the
contamination. If the contamination cannot be compietely eliminated or reduced
to the point where it is not harmful to human health and the environment, then
the effort focuses on containing the contamination so that a sensitive receptor
cannot come into contact with the contamination. The analysis considers all
contaminants, all receptors, all pathways, and all likely land uses. The Remedial
Action Plan for the SPTC Site will have to address both human and ecological
risk.

Based on the Site history, past uses, and the results of numerous sampling
efforts, the contaminants of concern at the SPTC Site are petroleum
hydrocarbons and metals. Dioxins also have been found in on-site soils. Since
several commentators expressed concerns about dioxins, the following
information about the dioxins may be useful.

Dioxins

“Dioxins” refers to group of chlorinated chemical compounds that
share certain similar chemical structures, properties and biological
characteristics, including toxicity, persistence in the environment,
and bioaccumulation potential. Generally, the term *“dioxins”
includes polychlorinated dibenzodioxins (PCDDs), polychlorinated
dibenzofurans (PCDFs or furans) and co-planar polychlorinated
biphenyls (PCBs), which have similar chemical and toxicological
characteristics. There are several hundred of these compounds, but
there are but there are 29 that have significant toxicity. In the
environment, dioxins typically occur as mixtures of the various
dioxins, furans, and co-planar PCBs. The chemical structures of
these compounds are shown below.
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Polychiorinated Dibenzo Dioxins
0 — 8 Chiorine at positions 1-4 & 6-9

Pofychlorinated Dibenzo Furans
0 — 8 Chiorine at positions 1-4 & 6-9

Polychlorinated Biphenyis
0 - 10 Chiorine at positions 2-6 & 2-6°

g

5 6 6’ 5

Although there are natural processes that create dioxins, human
activities are responsible for the creation of the great majority of
dioxins. Dioxins are a product of combustion processes, are
created in metals smelting, refining and processing, and are
contaminants in chemicals and chemical processing. There is
widespread contamination of air and soil with dioxins from human
activities.

Dioxins are highly toxic to freshwater and marine fish, birds, and
mammals. Dioxins can cause a cause a wide range of toxic effects
including lethality, carcinogenicity, reproductive and developmental
adverse effects, endocrine and immune system dysfunction,
hemorrhaging, and biochemical effects.

Dioxins are resistant to natural degradation, so they persist and
build up in the environment. Since they are insoluble in water, they
attach to particles, and tend to settle out in depositional areas such
as slow moving water.

The concern about dioxins in soil and sediments is not only from
toxicity to organisms that are in contact with the soil or sediment,
but also from the persistence in the environment and their tendency
to bioaccumulate, leading to increased concentrations in animals as
you move up the food chain. In biota, dioxins accumulate in the
fatty tissue and internal organs. Human exposure to dioxins is
primarily through eating foods in which dioxins have accumulated.
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There is no information that attributes the source of dioxins in Clark Slough to the
SPTC Site. Regardiess of the source of the dioxins the Site owner will be
required to address the presence of dioxins in the Remedial Action Plan,
including the potential risks to human heatlth and the environment.

The sediments in Humboldt Bay are contaminated with dioxins. This is of
concern because of both the toxic effect to humans and ecological receptors
(especially at sensitive life stages) and because of the potential for the dioxins to
bioaccumulate in fish and shellfish. Humboldt Bay is on the State's list of
impaired water bodies because of dioxin contamination. The Regional Water
Board will address this situation, including investigating the sources of dioxin
contamination in Humboldt Bay, under the Total Maximum Daily Load (TMDL)
program.

e Information about the TMDL program in the North Coast Region can be
obtained at: ,
hitp://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdis/index.shtml.

* Information specific to the dioxin listing of Humboldt Bay can be obtained
at: :
hitp://iwww.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/303d/2008_inte
grated_report.shtml.

#6 Other Comments

Comment: _

» The SPTC Site is of archeological interest. There is credible evidence of
sensitive archeological resources and the commentator requests consultation
prior to remedial action.

» Many commentators are opposed to developing the Site for a big box store.

*» Many commentators expressed support for developing the Site to provide
housing and shopping opportunities.

*» Many commentators expressed support for cleaning up the Site so that it
could be developed. _
 Some commentators suggested that the Regional Water Board staff are in
collusion with the Site developer, and another stated that the Regional Water
Board is serving as a shield for City employees who are working for the

developer.

Resgonse:
The comment regarding the archeological interest in the SPTC Site was provided

to the City of Eureka so that it would be addressed during Site development
activities.

Regarding specific development plans for the SPTC Site, the Regional Water

Board is charged with overseeing the cleanup of the contaminated property. The
Regional Water Board does not determine local land use or development. The
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appropriate venue for discussion of local land use is the City of Eureka.
Additionally, in order for the SIRAP to be implemented, the property owner will
have to receive permits or authorization from various local, State, and federal
agencies, including, but not limited to: the City of Eureka, the California Coastal
Commission, the California Department of Fish and. Game, the California
Regional Water Quality Control Board, and the U.S. Army Corps of Engineers.
The same agencies will have to be consulled when a Remedial Action Plan is
developed for the Site.

The other comments are not pertinent to the Supplemental Interim Remedial
Action Plan or to the role of the Regional Water Board.

Further Information
Additional information about the Southern Pacific Transportation Co. Site can be
obtained from the publicly-available State Water Board website, Geotracker, at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155.

You may also contact the Regional Water Board case worker, Ms. Caryn
Woodhouse, at cwoodhouse@waterboards.ca.gov or at 707-576-2701.
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December 8, 2009

RECEIVED

Robert Merrill

Executive Director, North Coast District DEC 0 ¢ 2009
California Coastal Commission CALIFORNIA

P. O. Box 4908 COASTAL COMMISSION

Eureka, CA 95502

Subject: Coastal Development Permit, Marina Center Phase 1. Appeal No. A-1-EUR-
09-049, Item Th14c, December 10, 2009 Commission Agenda.

Dear Bob:

The purpose of this letter is to provide to the Coastal Commission the city’s response to
the findings contained in the Commission staff report dated November 20, 2009 for the
above referenced appeal.

On November 3, 2009, the Eureka City Council approved the coastal development
permit for the first phase of the Marina Center Mixed-use development project. Phase 1
of the Marina Center project includes implementation of the Supplemental Interim
Remedial Action Plan (SIRAP) which received concurrence in June 2009 from the
California Regional Water Quality Control Board, North Coast Region (RWQCB). The
SIRAP was prepared under the direction of the RWQCB in compliance with Cleanup and
Abatement Order No. R1-2001-26.

Phase 1 includes the removal of various debris piles, old foundations and other
structures and remnants that remain on site as a result of the past use of the site as a
railroad maintenance facility, including:

. Scrap metal and piles of old railroad ties that are present at various
locations across the site.

. The remains of an above ground storage tank.
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) A sump measuring approximately 3 feet in diameter by approximately 4
feet deep.
. An old oil/water separator used as part of the former oil-collection system
for the site.
. A communication tower.
. A turntable used to maneuver railroad engines.

Phase 1 remediates soils in five focused areas by excavating the contaminated soils and
then back-filling with clean material.

Phase 1 includes the restoration of wetlands surrounding Clark Slough. The restoration
will be accomplished by excavating and re-contouring a portion of the area surrounding
Clark Slough to create new seasonal and muted tidal wetlands. In addition, debris that
has accumulated within Clark Slough and concrete rip-rap that has been placed along
the banks of Clark Slough in this area will be removed.

Phase 1 also includes grading of the site to alter the flow of storm water on the site to
promote natural infiltration of storm water and reduce or eliminate storm water from
leaving the site. As part of the site grading work, cover material will be imported and
placed over the site to provide additional storm water infiltration capacity at the site and
eliminate potential pathways between the - existing site soils and human and
environmental receptors. Although the final thickness of the cover material is not
known at this time, it is anticipated that a cover approximately two feet thick will be
placed over the site. If appropriate, impermeable materials may be used to capture and
detain stormwater to be directed into the municipal stormwater system.

According to the Commission staff report, pursuant to Coastal Act Sections 30603(a)(2)
and 30613, the City’s approval is appealable to the Commission because the approved
development is: (a) within 100 feet of a wetland; and (b) on lands, in whole or in part,
for which coastal development permitting authority has been delegated to a local
government that the commission, after consultation with the State Lands Commission,
has determined are: (1) filled and developed and are (2) located within an area which is
committed to urban uses, but nonetheless may be subject to the public trust.

The standard of review is the City of Eureka’s adopted and certified Local Coastal
Program. The appeals filed on the City’s action are summarized on page 2 of the
Commission staff report. Commission staff recommends that the Coastal Commission
find that the appeals raise a substantial issue. The underlying justification posed by
Commission staff is the assertion that Phase 1 of the Marina Center project is not
consistent with Eureka’s adopted and certified Local Coastal Program and that the City’s
use of “balancing” to find compliance with the Local Coastal Program was done in error.
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We respectfully disagree and argue that the City Council acted appropriately and within
the law by finding that Phase 1 of the Marina Center project consistent with the adopted
and certified Local Coastal Program.

Commission staff acknowledge that the Coastal Zoning Regulations of the City of
Eureka’s adopted and certified Local Coastal Program § 10-5.2904 contains a specific
balancing provision which is repeated below.

§ 10-5.2904 Interpretation.

In their interpretation and application, the provisions of this article
shall be held to be minimum requirements. No provision of this article is
intended to repeal, abrogate, annul, impair, or interfere with any provision
of this Code; provided, however, where the provisions of this article
impose a greater restriction on the use of land or structures, or the height
or bulk of structures, or require greater open spaces about structures, or
greater areas or dimensions of sites, or impose a greater restriction on the
location, size, illumination, or subject matter of signs than is imposed or
required by other provisions of this Code, the provisions of this article
shall control. If any conflict occurs between one or more provisions of this
article, such conflict shall be resolved in a manner which on balance is the
most protective of significant coastal resources. [emphasis added] If any
provision of this article conflicts with any provision of any regulation
contained in any previously adopted ordinance of the city, the provisions
of this article shall control.

As referenced in the City’s findings on this matter, this provision of the City’s approved
Local Coastal Program parallels Public Resources Code 30007.5.

The fact that Commission staff acknowledges the City’s authority to balance under the
Coastal Zoning Regulations would, based on the Record, eliminate the substantial issue
grounds for all arguments concerning compliance of Phase 1 with the Coastal Zoning
Regulations.

Commission staff argues on page 8 of the Commission staff report that the balancing
provision contained in the Coastal Zoning Regulations does not carry over to the Land
Use Plan. We do not disagree with this assertion, however, we do disagree with the
extension of this argument that because the Coastal Zoning Regulations balancing
provision does not extend to the Land Use Plan that the Council is precluded from
balancing competing goals and policies contained in the Land Use Plan. In reality, the
courts have stated very clearly that the City Councils have the duty and the authority to
weigh the competing policies contained within a city’s adopted General Plan and by
extension the Land Use Plan, and determine which policies take precedence. (No Oil,
Inc. v. City of Los Angeles (1987) 196 Cal.App.3d 223; Families Unafraid to Uphold
Rural El Dorado County v. El Dorado County Board of Supervisors (1998) 62




Merrill
December 8, 2009
Page 4

Cal.App.4th 1332; Sequoayah Hills Homeowners Association v. City of Oakland, (1998)
23 Cal. App 4th 704 (1993)).

The California State Office of Planning and Research (OPR) provides guidance
concerning state law and the General Plan and includes the following:

“The General Plan and Zoning are not the same. A general plan is a set of
long-term goals and policies that the community uses to guide
development decisions. Although the plan establishes standards for the
location and density of land uses, it does not directly regulate land use.
Zoning, on the other hand, is regulatory. Under the zoning ordinance,
development must comply with specific, enforceable standards such as
minimum lot size, maximum building height, minimum building setback,
and a list of allowable uses. Zoning is applied lot-by-lot, whereas the
general plan has a community-wide perspective.”

As the Commission is aware, the Land Use Plan is the applicable portion of the General
Plan for lands located within the coastal zone. Although the Coastal Act requires that the
Land Use Plan contain more specificity than is normally contained within a General
Plan, the primary role and purpose remains the same - identifying goals, policies and
implementation programs used to guide policy decisions of the city. The General Plan
and by extension the Local Use Plan are policy documents, not regulations.

The authority of the City Council to interpret its own certified Local Coastal Program
cannot be usurped by the Coastal Commission. Because the Land Use Plan is an arm of
the General Plan, the laws concerning the role and the purpose of the Land Use Plan and
the City Council’s authority to interpret it cannot be modified by the Coastal
Commission. The Commission cannot chose to ignore the city’s certified Local Coastal
Program or state law with regard to general plans.

The City Council, as the legislative body of the City of Eureka, is ultimately responsible
for determining whether an activity is consistent with the Land Use Plan. The Courts
have opined that perfect conformity with a general plan is not required; instead, the City
Council must balance various competing considerations and may find overall
consistency with the plan despite minor inconsistencies with specific provisions. It is
well recognized that the City Council’s finding of a project’s consistency with the plan
would not be reversed by a court if, based on the evidence before the City Council, a
reasonable person could have reached the same conclusion (No Qil, Inc. v. City of Los

Angeles (1987) 196 Cal.App.3d 223).

In Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Board of
Supervisors (1998) 62 Cal.App.4th 1332, the court held that “[The] nature of the policy

and the nature of the inconsistency are critical factors to consider.” A project is clearly
inconsistent when it conflicts with one or more specific, fundamental, and mandatory
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policies of the general plan (Families Unafraid, supra). However, any given project need
not be in perfect conformity with each and every policy of the general plan if those
policies are not relevant or leave the city or county room for interpretation (Sequoayah
Hills Homeowners Association v. City of Oakland, (1998) 23 Cal. App 4th 704 (1993)).

The City Council determined that the proposed project presented a true conflict between
policies of the Land Use Plan. The record of the City Council’s action to certify the
Environmental Impact Report and approve the coastal development permit, including
the adoption of findings, clearly show the logic and reasoning employed by the Council
to determine that Phase 1 of the Marina Center is, in fact, consistent with the adopted
and certified Local Coastal Program policies for the protection of the environment and
enhancement of coastal resources. ‘

Phase 1 will place fill in wetland habitat for a use not enumerated under the Land Use
Plan. However, to not approve Phase 1 will result in significant adverse impacts to
marine resources and water quality that are inconsistent with other more imperative
goals and polices of the Land Use Plan that call for the maintenance and restoration of
marine resources and coastal water quality. Soil and groundwater sampling conducted
on the project site reveal levels of contamination that exceed state and/or federal
thresholds. The SIRAP was developed with the primary objective of removing the most
contaminated soil on the project site, and site grading and placement of a layer of clean
fill over the site to eliminate pathways of contamination. Thus the project will remove
contaminants and pathways that continue to threaten groundwater and coastal waters.

Although Phase 1 is inconsistent with the policies that any fill placed in coastal waters or
wetlands be for one of several listed allowable uses, Phase 1 will also enable the
cessation of ongoing resource degradation. Phase 1 is fully consistent with the Land Use
Plan’s mandates to maintain and restore marine resources and coastal water quality,
and Phase 1 offers to tangibly enhance water quality over existing conditions. Thus,
denial would result in impacts that would be inconsistent with the Land Use Plan’s
mandates for protection of marine resources and improved water quality. Moreover, it is
the very essence of Phase 1, not an ancillary amenity offered as a trade-off, that is both
inconsistent with certain Land Use Plan policies and yet also provides benefits.

Because the authority of the City Council to interpret competing policies of the Land Use
Plan is made on a project-by-project basis, it would be inappropriate for the
Commission to adopt its staff’'s position that the City Council’s approval of the coastal
development permit for Phase 1 “could set a troublesome precedent with respect to how
the City may interpret its LCP in future permitting actions.” The Coastal Commission is
not in the position to act as a super-planning agency for doing the project-by-project
land use element interpretation that occurs in every city and county in the Coastal Zones
of this state. That would be an unreasonable expectation and an undue encroachment
on local planning decisions. The LCP provides the more appropriate vehicle for
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ensuring that the purposes of the Coastal Act are met, and there is no need to venture
out on the limb to which staff invites the Commission.

We respectfully request that the Coastal Commission acknowledge the City’s duty and
right to interpret what are commonly and inherently competing policies of its Land Use
Plan and to implement its adopted and certified Local Coastal Program as provided in
the Coastal Zoning Regulations and state law. Therefore, based on the record, the action
of the City Council to approve the coastal development permit for Phase 1 of the Marina
Center project is, in fact, consistent with the adopted and certified Local Coastal
Program. And, consequently, there is no substance to the appeal.

idnie L. Olson, AICP
Principal Planner

cc:  Mayor and City Council
David Tyson, City Manager
Sheryl Schaffner, City Attorney
Randy Gans, CUE VI
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California Coastal Commission COASTAL COMMISSION

45 Fremont Street, Ste. 2000
San Francisco, CA 94105

Re:  Appeal No. A-1-EUR-09-049 (CUE VI, LLC, Eureka); Balloon Track Cleanup
Project; No Substantial Issue Raised by Appeal

Dear Chair Neely and Commissioners:

INTRODUCTION

On behalf of CUE VI, LLC, I write to request the Commission to determine that no
substantial issue is raised by appeals of a coastal development permit issued by the City of
Eureka for the Balloon Track Cleanup Project. That project would remediate contamination and
abate a nuisance at the site of a former railroad yard in keeping with a plan ordered and approved
by the Regional Water Quality Control Board and the City of Eureka. Wetland vegetation has
grown on the site in small depressions, tire ruts, ditches, and the like, leading some to claim that
Coastal Act provisions protecting wetlands stand in the way of cleanup of the contamination.

The Coastal Act generally calls on the Commission to hear an appeal of a coastal
development permit unless it determines that “no substantial issue exists with respect to the
grounds on which [the] appeal has been filed.” Pub. Resources Code § 30625(b)(2). No such
1ssue exists here.

o Because the Coastal Act is not a limitation of the City’s power to abate nuisances and
the City exercised that power in ordering and approving the project, the Commission
has no authority to impose a limitation on the City’s decision. The appeals, thus, do
not raise a substantial issue for the Commission to resolve.

* Because the Coastal Act prohibits the Commission from niodifying, conditioning, or
taking any action in conflict with a determination of the Regional Water Quality
Control Board in water quality matters and the Board made such a determination in
ordering site cleanup and approving an interim remediation plan, the Commission

ATTACHMENT 3
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cannot modify, condition, or take action in conflict with implementation of that plan.
The appeals, thus, do not raise a substantial issue for the Commission to resolve.

¢ Because the coastal development permit plainly conforms to the City’s certified local
coastal program, no substantial issue exists.

SUMMARY

CUE VI, LLC (“CUE VTI”), owner of a 43-acre brownfield site known as the Balloon
Track located in Eureka, California, proposes to remediate contamination at the site and abate the
nuisance such contamination has created by implementing a Supplemental Interim Remediation
Action Plan (“SIRAP”) that calls for excavating and removing soil from discrete areas of the site,
covering and grading the surface of portions of the site, and creating and enhancing wetlands on
approximately 11.89 acres in the southwest corner of the site. CUE VI has been ordered by the
Regional Water Quality Control Board (“RWQCB?”) to cleanup the site, and directed by the
Board to implement the SIRAP to comply with the order. CUE VI also has been ordered by the
City of Eureka to abate the nuisance created by the contaminated condition of the site. Toward
this end, the City adopted a resolution by which it issued a nuisance abatement order requiring
CUE VI to implement the SIRAP and a coastal development permit (“CDP”) authorizing the
activities necessary to implement that order.

Three appeals to the Commission have been filed, contending that the CDP does not
comply with certain provisions of the City’s certified local coastal program (“LCP”).

None of these appeals raises a substantial issue. As the City found, the CDP conforms to
the LCP, and that is a sound basis for determining the appeals do not raise a substantial issue.
There are, though, more fundamental reasons no substantial issue exists here: Two provisions of
the Coastal Act govern this matter and effectively supersede the issues raised by appellants.

The Coastal Act preserves the City’s power to declare and abate nuisances and
establishes that “[n]o provision of the [Act] is a limitation . . . on the power of any city . . . to
declare, prohibit, and abate nuisances.” Pub. Resources Code § 30005. Exercising its nuisance
abatement power, the City ordered and authorized the Balloon Track Cleanup Project.
Appellants, thus, cannot invoke a provision of the Coastal Act, such as the provision authorizing
appeals of CDPs or calling for CDPs to conform to LCPs, and contend it somehow operates as “a
limitation” on the City’s decision ordering and approving the project to abate a nuisance.

The Coastal Act also recognizes that “[t]he State Water Resources Control Board and the
California regional water quality control boards are the state agencies with primary responsibility
for the coordination and control of water quality,” and prohibits the Coastal Commission from
“modify[ing], adopt[ing] conditions, or tak[ing] any action in conflict with any determination by
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the State Water Resources Control Board or any California regional water quality control board
in matters relating to water quality . . ..” Pub. Resources Code § 30412(b). The RWQCB
ordered CUE VI to “cleanup and abate the discharges and threatened discharges” from the site to
protect water quality and approved CUE VI’s implementation of the SIRAP to comply with the
CAO. Because each of these actions constitute a “determination by the [RWQCB] in matters
relating to water quality” and the project simply implements the RWQCB’s determination on the
SIRAP, section 30412 effectively precludes the Commission from modifying the project,
adopting conditions for the project, or taking any action in conflict with the RWQCB’s
determination on the project.

Because sections 30005 and 30412(b) govern consideration of the project under the
Coastal Act and override the contentions of appellants predicated on other provisions of the Act,
their appeals do not raise a substantial issue.

DISCUSSION

1. PROJECT DESCRIPTION

The project site comprises approximately 43 acres located in the City of Eureka,
California. It is separated from Humboldt Bay by West Waterfront Drive and other properties to
the west and north.

The site, long used as a railroad yard, became contaminated by various substances,
including petroleum-related contaminants such as Bunker C oil, diesel, and gasoline, metals such
as arsenic, copper, lead, and zinc, and other substances such as dioxin. Many studies have been
conducted to determine the extent of contamination present in soil and groundwater at the site.

The RWQCB issued Cleanup and Abatement Order No. R1-2001-26 (“CAO”) in 2001 to
Union Pacific Railroad, then owner of the site, requiring it to develop and implement a cleanup
and abatement of discharges and threatened discharges of waste to the extent feasible. CUE VI
later acquired the site from Union Pacific, developed the SIRAP to comply with the CAO, and
submitted it to the RWQCB. The RWQCB reviewed the SIRAP and, on June 18, 2009,
concurred with it and ordered that it be implemented. At the behest of one of the appellants here,
in August 2009, the RWQCB again reviewed the SIRAP, this time with a 30-day public
comment period. The RWQCB completed its review in November 2009 and announced that,
having considered all of the comments, it “continues to concur with the SIRAP.” (A copy of the
RWQCB’s Response to Public Review Comments on the Supplemental Remedial Action Plan,
Southern Pacific Transportation Co. Site, 736 Broadway, Eureka, CA (Nov. 2009) and
accompanying Fact Sheet are enclosed.)
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The City of Eureka also declared the contaminated conditions of the site to be a nuisance
and ordered that it be abated by implementation of the SIRAP. On November 3, 2009, the City
issued Resolution 2009-51 (a copy of which is enclosed) in which it (1) described the conditions
of the site, including contamination, overgrown vegetation creating a fire threat, and scattered
trash and rubbish, (2) observed that the RWQCB had issued the CAO and approved the SIRAP
to cleanup and abate a “condition of pollution or nuisance,” (3) declared “[t]he conditions on the
site, including the soils contaminated with metals, debris, and other refuse, are a threat to the
public welfare and have created and continue to threaten to create a public nuisance” under the
Eureka Municipal Code, (4) ordered CUE VI “to abate the nuisance by implementing the
[SIRAP] approved by the RWQCB under its CAO,” and (5) issued a CDP for the activities
implementing the SIRAP. On November 12, 2009, the City followed up its action with a letter (a
copy of which is enclosed) again notifying CUE VI that conditions on the site had been declared
a nuisance and ordering CUE VI to abate the nuisance.

The overall purpose of the project, thus, is to contain, stabilize, and/or remove hazardous
or toxic waste materials on the site in accordance with the SIRAP and CAQO to meet federal and
state environmental cleanup and water quality standards and abate the nuisance created by
contaminated conditions on the site in accordance with the City’s resolution.

The project will proceed in three phases. The first phase will entail the removal of debris
piles, remnant railroad features, and concrete foundations. The debris piles include metal, old
railroad ties, and concrete. An old railroad turntable will be removed, and the resulting pit
backfilled with clean fill material. The remnants of a 650,000-gallon aboveground metal storage
tank will be removed and properly recycled or disposed. The concrete foundations will be
removed and properly disposed or recycled.

The second phase will entail excavation of soil from several areas identified in the
SIRAP. Excavation will occur in upland areas, wetlands, wetland ditches, and a portion of Clark
Slough. Excavation within Clark Slough will require the placement of a cofferdam upstream and
downstream of the work activity. If additional contamination is discovered during site work, it
will be evaluated by the RWQCB and, if appropriate, removed. Once excavation of soil is
complete, excavated pits will be backfilled with clean fill material.

The third phase of the remediation plan will entail covering specified portions of the site
and grading the site. The goal of the grading and cover placement is to alter the flow of storm
water on the site to promote natural infiltration, eliminate storm water from leaving the site,
increase the ability of the site to retain water in shallow soils (akin to a sponge soaking up water
in the wet season and drying out in the dry season), and provide protection to human health and
the environment though the elimination of potential exposure pathways.
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Implementing the SIRAP will entail filling about 5.54 acres of non-tidal wetlands on the
site (as delineated in keeping with the Commission’s guidance under the Coastal Act) and
causing temporary impacts to about 0.47 acre of non-tidal wetlands and 1.06 acre of Clark
Slough, a muted-tidal wetland. These wetland impacts will be mitigated by restoring, enhancing,
and preserving about 8.89 acres of muted-tidal wetlands on an 11.89-acre portion of the site.

II. APPEALS

Three appeals have been filed. On November 17, 2009, Commissioners Stone and
Mirkarimi appealed. That same day, three organizations (Humboldt Baykeeper, Environmental
Protection Center, and Northcoast Environmental Center) also appealed. On November 19,
2009, an individual, Ralph Faust, also appealed.

In its report of November 20, 2009, to the Commission, the staff distills the appeals to
questions whether the project is in conformity with the City’s certified LCP in five respects, each
of which is discussed in section V below.

First, though, we discuss sections 30005 and 30412, which establish and limit the
Commission’s authority to act on these appeals.

III. THE COMMISSION HAS NO AUTHORITY UNDER THE COASTAL ACT
TO IMPOSE ANY LIMITION ON THE CITY’S DECISION TO ORDER AND
APPROVE THE PROJECT TO ABATE A NUISANCE

Because the Commission has no authority under the Coastal Act to limit the City’s
decision to order and approve the project to abate a nuisance, the Commission has no authority to
consider or act on appeals of the City’s decision. The appeals thus cannot and do not raise a
“substantial issue” for the Commission to resolve.

Mindful of the backdrop of other state and local laws governing land use and
environmental protection, 1n enacting the Coastal Act, the California Legislature accorded
various roles and authority to the Coastal Commission, local governments, ports, and other
agencies, such as the RWQCBs. In doing so, the Legislature preserved the ability of cities to
abate nuisances without limitation under the Coastal Act: “No provision of the [Coastal Act] is a
limitation on . . . the power of any city or county . . . to declare, prohibit, and abate nuisances.”
Pub. Resources Code § 30005. Section 30005 establishes that when exercising its power to
declare and abate nuisances, the City is not limited by any provision of the Coastal Act.

As reflected in its Resolution No. 2009-51, exercising its power to declare and abate
nuisances in keeping with section 30005 of the Coastal Act, the City declared the conditions of
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the Balloon Track to be a nuisance, ordered CUE VI to abate the nuisance by implementing the
SIRAP approved by the RWQCB under its CAO, and issued a CDP authorizing the activities
necessary to implement the SIRAP.

Under section 30005, the City need not issue a CDP under the Coastal Act to authorize
actions necessary to comply with its nuisance abatement order, since even the procedural step of
1ssuing such a CDP may fairly be regarded a “limitation” on the City’s power to declare and
abate nuisances. The City may nonetheless choose to employ a CDP as a procedural vehicle
under its Municipal Code for exercising its nuisance abatement power without its action being
limited by any Coastal Act provision. Exercising its prerogative in this regard, the City did just
that, issuing a CDP (which is also a creature of the City’s Municipal Code) authorizing the
actions necessary to comply with the City’s nuisance abatement order.

As the City ordered and authorized the Balloon Track Cleanup Project as an exercise of
its nuisance abatement power, section 30005 serves to prevent any provision of the Coastal Act
from operating as “‘a limitation” on the City’s decision ordering and approving the project.
Subjecting the City’s decision to a Coastal Act “appeal,” regardless of outcome, is itself a
limitation on the City’s exercise of its nuisance abatement power, contrary to section 30005’s
plain declaration. Even if section 30005 were somehow read to allow for an appeal to be filed
and processed, it certainly precludes the Commission from taking any action on that appeal that
would limit the City’s decision. That being so, the appeals cannot and do not raise a substantial
issue for the Commission to resolve.!

In its report of November 20, 2009, to the Commission, the staff does not mention section
30005 nor even that the City declared the contaminated condition of the site to be a nuisance,
even though the City expressly stated in Resolution 2009-51 that it was “[e]xercising its power to
declare and abate nuisances in keeping with section 30005 of the Coastal Act.” The
Commission, of course, cannot simply ignore section 30005.

11t should be noted that any question of the proper application of section 30005 in this matter, however
important that question may be regarded, is not itself a “substantial issue” warranting the Commission to
proceed to de novo review of the City’s decision. Section 30625 authorizes the Commission to hear an
appeal unless it determines “that no substantial issue exists with respect to the grounds on which an
appeal has been filed.” None of the appeals mentions section 30005, let alone presents it as a ground for
appeal. Rather, as discussed above, CUE VI submits that section 30005 overrides any provision of the
Coastal Act invoked in the appeals, precludes the Commission from taking any action predicated on any
provision of the Coastal Act invoked in the appeals, and thus renders any issue raised in those appeals
“not substantial” within the meaning of section 30625. Because the Commission lacks authority to
process or act on the appeals to limit the City’s decision, it has no authority or need to conduct a de novo
hearing on them.
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IV. EVEN IF THE COMMISSION COULD ACT ON AN APPEAL OF THE
CITY’S NUISANCE ABATEMENT DECISION, THE COMMISSION
CANNOT TAKE ANY ACTION ON THAT DECISION IN CONFLICT WITH
THE RWQCB’S DETERMINATION ON THE SIRAP

Assuming arguendo the Commission has any authority to process and act on the City’s
nuisance abatement decision, the Commission nonetheless has no authority to modify, condition,
or otherwise take any action in conflict with the RWQCB’s determination on the CAO or the
SIRAP and, thus, the appeals challenging the project to implement the SIRAP cannot and do not
raise a “‘substantial issue” for the Commission to resolve.

In enacting the Coastal Act, the Legislature recognized that “[t]he State Water Resources
Control Board and the California regional water quality control boards are the state agencies with
primary responsibility for the coordination and control of water quality.” Pub. Resources Code §
30412(b). Accordingly, the Legislature prohibited the Coastal Commission from “modify[ing],
adopt[ing] conditions, or tak[ing] any action in conflict with any determination by the State
Water Resources Control Board or any California regional water quality control board in matters
relating to water quality ....” /d.

The RWQCB issued the CAO ordering that the land owner of the Balloon Track “cleanup
and abate the discharges and threatened discharges” from the site to protect water quality.
Pursuant to its authority under sections 13267 and 13304 of the California Water Code, the
RWQCB obligated CUE VI to implement interim measures to comply with the CAO and address
identified stormwater quality issues and concurred with the SIRAP to do just that.

Because the RWQCB’s actions on the CAO and SIRAP constitute “determination|s] by
the [RWQCB] in matters relating to water quality” and the project implements those
determinations, section 30412 effectively precludes the modification, adoption of conditions, or
taking of any other action on the project that would be “in conflict” with the RWQCB’s
determinations. Accordingly, even if section 30005 were somehow read to allow the
Commission to act on an appeal of the City’s decision to order and approve the project to abate a
nuisance by implementing the SIRAP, section 30412 deprives the Commission of any authority
to modify, condition, or otherwise take any action on the project in conflict with the RWQCB’s
determinations on the CAO and SIRAP. That being so, the appeals cannot and do not raise a
substantial issue for the Commission to resolve.?

2 Much as was noted with respect to section 30005, any question of the proper application of section
30412 in this matter is not itself a “substantial issue” of the sort warranting the Commission to proceed to
de novo review of the City’s decision under section 30625.
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In its report of November 20, 2009, to the Commission, the staff does not mention section
30412, even though the City expressly stated in Resolution 2009-51 that by ordering cleanup of
the site and obligating CUE VI to implement the SIRAP, “the RWQCB has made a
determination relating to water quality within the meaning of section 30412 of the Coastal Act.”
The Commission, of course, cannot simply disregard section 30412.

V. IN ANY EVENT, EVEN IF THE COMMISSION COULD ACT ON THESE
APPEALS, THEY DO NOT RAISE A SUBSTANTIAL ISSUE BECAUSE THE
PROJECT IS IN CONFORMITY WITH THE LCP

The Coastal Act establishes a planning and regulatory program governing land use in
California’s coastal zone. It generally sets forth several statewide planning and management
policies (largely found in Chapter 3) and two procedural means of implementing them—planning
and permitting. The Act calls on local governments to develop “local coastal programs”
(consisting of “land use plans” and “implementation plans”) and submit them to the Coastal
Commission to review and certify their “conformity with the policies of Chapter 3.” Pub.
Resources Code § 30512(a)(1). Anyone “wishing to perform or undertake any development in
the coastal zone . . . shall obtain a coastal development permit.” Pub. Resources Code §
30600(a). After certification of a local government’s local coastal program (“LCP”), the
authority to issue coastal development permits resides in the local government. The local
government, or the Commission on appeal, must issue a CDP if it finds that the proposed
development is “in conformity with the certified local coastal program.” Pub. Resources Code §
30604(b).

As noted above, the City declared conditions on the site a nuisance and ordered CUE VI
to abate the nuisance by implementing the SIRAP. While not limited by any provision of the
Coastal Act in exercising its nuisance abatement power (Pub. Resources Code § 30005) and thus
not required to issue a CDP under the Coastal Act for the activities necessary to implement its
nuisance abatement order, the City nonetheless exercised its prerogative under its Municipal
Code to use a CDP to authorize the project. In doing so, the City considered the project’s
conformity with the many policies set forth in its certified LCP and found the project in
conformity with the LCP. The basis for the City’s finding in this regard is presented in the

3 In discussing another point (i.e., the CDP’s conformity with the LCP provision regarding least
environmentally damaging feasible alternatives), the staff distinguishes between the RWQCB’s issuance
of its CAO and its concurrence with the SIRAP and notes that the RWQCB does not “dictate” precise
remediation measures to responsible parties. Whatever relevance this distinction has in other contexts, it
has no bearing on the application of section 30412 because both the RWQCB’s issuance of the CAO and
its concurrence with the SIRAP to comply with the CAO are “determination[s] by the [RWQCB] in
matters relating to water quality” that the Commission cannot modify, condition, or otherwise disturb.
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City’s administrative record, including its Resolution 2009-51, the supporting staff report, the
Marina Center FEIR, and my letter of November 3, 2009, to the City.

In its November 20, 2009, report, the staff proposes five potential substantial issues, each
of which we address in turn.

a. The Project Is In Conformity With The LCP Provision Prescribing Uses In
Wetlands

The City’s LCP generally restricts the uses allowed in wetlands to those specified in
General Plan Policies 6.A.9 and 6.A.14 and Coastal Zoning Regulation (“CZR”) sections 10-
5.2942.6(a) and 10-5.2942.10. Appellants contend that the project is not in conformity with
those provisions.

For at least two reasons, the project complies with the LCP’s wetland provisions. First,
the LCP establishes various land use designations, including those in the foregoing sections, to
guide the City in determining which types of uses, e.g., industrial, commercial, or residential
uses, to allow in various areas. Resolution 2009-51, as the City explained in the supporting staff
report, orders and approves interim measures to remediate contamination in order to abate a
nuisance at the site and does not establish a use (for most of the site) and, accordingly, there is no
need or occasion to apply provisions of the LCP pertaining to such a use.

In its report of November 20, 2009, to the Commission, the staff says nothing of the
City’s explanation and instead simply supposes remediation of contamination to be a “use” of
land under the LCP, finds no such use listed among those permitted under the foregoing sections,
and concludes that remediation of contamination is not in conformity with the LCP. Actually, no
such “use” is mentioned anywhere in the LCP. The LCP establishes various zones, e.g.,
commercial and residential, and prescribes the uses permitted in each such zone; remediation of
contamination appears no where among the permitted uses of any zone. Are we to conclude that
remediation of contamination is not allowed anywhere under the LCP? Of course not.
Remediation is an activity sometimes required on land that has been contaminated; it is not a
“use” in the same sense as housing, commercial offices, or the like. Remediation of
contamination is not enumerated as a permitted use because the LCP (and the Coastal Act) do
not treat such activities as a “use’ at all.

Second, the one aspect of the project that involves an end use is the establishment of a
wetland reserve on a portion of the site. As the wetland reserve entails restoring wetlands on a
former tidal marsh area, that aspect of the project is in conformity with General Plan policy
6.A.14 and CZR section 10-5.2942.10, which explicitly permit “[r]estoration projects” in
wetlands.
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In its report of November 20, 2009, the staff questions whether the Balloon Track
Cleanup Project is for “restoration purposes,” failing to recognize that the only component of the
project involving an end use is the establishment of the wetland reserve and failing even to
consider whether establishment of that reserve isa “restoration project” within the meaning of
the LCP. The staff acknowledges that “‘[r]estoration’ comprises actions that result in returning
an article ‘back to a former position or condition,’ especially to ‘an unimpaired or improved
condition.”” The staff fails, though, to discuss whether establishment of the wetland preserve
will result in these effects. In fact, establishment of the preserve will do just that, returning a
former tidal marsh area back to tidal wetlands—the epitome of a restoration project. Instead,
without explanation, the staff disregards the wetland reserve’s effects, shifts to its purpose, and
asserts that “the primary impetus for the restorative actions being undertaken must be to
reestablish and possibly enhance former habitat conditions.” Establishment of the wetland
reserve actually aims to do just that. The staff further asserts, though, that the impetus must not
be “to compensate for habitat areas being simultaneously converted or lost to another use.” Why
a project that intentionally and actually restores wetlands should be regarded as anything other
than a “restoration project” depending on the motivation of those restoring the wetlands, the staff
does not say.*

Establishment of the wetland reserve to restore wetlands on a portion of the site is in
conformity with the LCP’s authorization of “[r]estoration projects” in wetlands.

b. The Project Is In Conformity With The L.CP Provision Limiting Uses In
Wetlands To The Least Environmentally Damaging Feasible Alternative

The City’s LCP provides that diking, filling, or dredging of coastal waters and wetlands
is permitted only if there is no feasible less environmentally damaging alterative. General Plan

4 The staff adds that the court clarified in Bolsa Chica Land Trust v. Superior Court (1999) 71
Cal.App.4th 493 that filling wetlands and mitigating the impact by creating wetlands in other locations is
not a legitimate form of “restoration purposes” under section 30233 of the Coastal Act. For at least two
reasons, this assertion fails. First, the pertinent standard for issuance of the CDP is not section 30233 of
the Coastal Act, but rather the City’s certified LCP, which expressly permits “{r]estoration projects” and
says nothing of “restoration purposes.” Second, Bolsa Chica says nothing to support the staff’s assertion.
In that case, the court considered certification of an LCP, not issuance of a CDP, and held that neither
section 30411(b) nor section 30233 authorize development of residential projects in wetlands. In doing
so, the court quoted section 30233 in its entirety, but made no further mention of its “restoration
purposes” provision. The proposed project in that case included mitigation of wetland impacts, but no
party broached the issue whether that mitigation conformed to the “restoration purposes” permitted under
section 30233 and the court neither discussed nor decided any such issue.
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Policy 6.A.9; CZR § 10-4.2942.6. Appellants contend that the project 1s not in conformity with
these provisions.

The purpose of the CDP is to remediate contamination and abate the nuisance on the site.
The CDP accomplishes this purpose by implementing actions described in the SIRAP which
generally entail: (1) removing the most contaminated soils; (2) covering the remaining
contaminated surface soils with a layer of clean material to eliminate exposure pathways to
wildlife, people, and stormwater; and (3) grading the surface soils to retain stormwater on the
site.

There is no feasible, less environmentally damaging alternative to accomplish this
purpose that would avoid impacts to wetlands on the site. Site remediation is necessary to
protect Humboldt Bay and its aquatic ecosystem. Contamination of surface soil is present across
the site, and so remediation cannot be accomplished without impacting the wetlands present
across the site. Dioxin, for example, has been found at every location tested, and is likely
present in all wetlands on the site. To cleanup the site, the contamination must be dug out or
covered over, either of which would destroy existing wetlands. Moreover, controlling
stormwater on the site requires a comprehensive grading plan, so even if particular spots lacked
contamination requiring the soil to be removed or covered, they would nonetheless need to be
graded in order to control stormwater. The CDP, thus, is in conformity with General Plan Policy
6.A.9 and CZR section 10-4.2942.6.

Appellants posit five possible options, none of which is a feasible less environmentally
damaging alternative to accomplish the purpose of the project. Each is discussed in turn.

(a) Appellants suggest installing perimeter berms to impound contaminated surface and
groundwater flows. This approach would not solve the problem that the RWQCB identified, i.e.,
elevated levels of copper in surface waters. Impounding surface water flows would create onsite
ponds, which would be subject to water quality standards, including standards for copper. Onsite
surface waters contain enough copper so that standards would be exceeded in any such onsite.
ponds, which would require additional remedial action to eliminate the ponds. The only
reasonable way of resolving the copper issue is to fill the site to increase its water-retention
capacity and eliminate ponds and wetlands. Filling the property allows rainwater to sink into the
shallow soils, where it is filtered and retained.

(b) Appellants suggest grading the site to drain to onsite retention/detention basins. This
approach is merely a variation of alternative (a), and it would fail for the same reasons.
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(c) Appellants suggest controlling the entry of stormwater into hazardous contaminated
areas. There is no way to control the entry of stormwater into contaminated areas. Rain falls on
all areas of the site. All areas of the site are expected to contain copper.

(d) Appellants suggest in-situ remedial treatment. There is no in-situ treatment that can
eliminate copper or that can reasonably degrade other onsite contaminants such as dioxin.

(e) Appellants suggest removing the underlying contaminated materials and restoring
wetlands in place. This approach is not an “alternative” to dredging the wetlands, since it entails
dredging and effectively removing the wetlands. Once the wetlands are removed, the only
remaining question would be how to mitigate that impact—whether by restoring wetlands in the
same locations scattered across the site or in some other fashion, such as the wetland reserve as
proposed in the project. While CUE VI would gladly discuss the comparative merits of its
proposed mitigation and that suggested by appellants, such a discussion has no bearing on
identifying a feasible less environmentally damaging alternative to dredging the wetlands.

c. The Project Is In Conformity With The LCP ESHA Provision

The City’s LCP also protects ESHA against “significant disruption of habitat values” and
allows “only uses dependent on such resources, including restoration and enhancement projects,”
within such areas. General Plan Policy 6.A.7; CZR § 10-5.2942.4. Appellants contend that the
project is not in conformity with these provisions.

At the outset, it should be recognized that with respect to ESHA that also are wetlands,
the more specific provisions of the LCP governing wetlands control the more general provisions
governing ESHA. See Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.App.4th 493,
514-517. As discussed above, the CDP is in conformity with those more specific and controlling
provisions.

In any event, to the extent the LCP’s ESHA provisions apply here, for at least three
reasons, the project complies with those provisions. First, as explained above, the CDP merely
approves interim measures to remediate contamination and abate a nuisance at the site and, for
most of the site, does not establish a “use” at all. In this respect, the project simply does not
implicate, and thus is in conformity with, the use limitations of the ESHA provisions of the LCP.

Second, as also explained above, the one aspect of the project that involves an end use is
the establishment of a wetland reserve on a portion of the site. As the wetland reserve entails
restoring and enhancing wetlands, it is in conformity with CZR section 10-5.2942.4, which
permits uses dependent on such resources, including particularly “restoration and enhancement
projects.”
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Third, the project protects against significant disruption of habitat values in a number of
ways. At the outset, it should be observed that the wetlands on the site, regardless of whether
they are labeled “ESHA,” have “limited” habitat value. Marina Center Mixed Use Development
Project Draft Environmental Impact Report (“DEIR”) IV.D-11 to IV.D-12. Owing to the limited
habitat value of those wetlands, their filling does not result in a “significant disruption of habitat
values” within the meaning of the LCP. As explained in the DEIR, “[t]he filling of wetlands
may generally be considered potentially significant, but here, given that the existing wetlands
provide few to none of the functions and values commonly associated with wetlands, the filling
of those wetlands correspondingly would have little or no impact on wetland functions and
values.” DEIR IV.D-22. The project includes measures to further protect against any significant
disruption of habitat values by avoiding and minimizing impacts to those wetlands on the site
with a modicum of habitat value and limiting adverse effects to the maximum extent practicable
to those on the site with little or no habitat value. Moreover, even these effects are offset by
creating and enhancing wetlands on the site, so that in the end the site will contain wetlands of
equal or greater size and of higher value than the wetlands currently found there. As explained
in the DEIR, “even if the filling [of wetlands on the site] were considered to have a significant
effect, the project includes measures that would offset that effect. The characteristics of the
project (including the restoration component) along with the recommended mitigation measures,
would thus render this impact less-than-significant.” DEIR IV.D-22. The project thus is in
conformity with the LCP’s call to protect ESHA against significant disruption of habitat values.

In its report of November 20, 2009, to the Commission, the staff does not mention or
discuss the project’s conformity with CZR section 10-5.2942.4’s “use” provision, which permits
“restoration and enhancement projects” in ESHA. Nor does the staff mention or discuss the
limited, indeed negative, habitat value of the ESHA on site and the correspondingly limited
disruption of habitat value, or actual improvement of habitat value, resulting from the project.>
Instead, without explanation or reference to evidence, the staff asserts that “management of
polluted stormwater does not functional necessitate [sic], per se, the grading and filling of
wetlands to be accomplished” and that “[t]he development has not been sited and designed to
prevent impacts which would significantly degrade the affected wetland ESHA and to be
compatible with the continuance of the affected wetland ESHA.” It bears noting that the purpose
of the project is not limited to management of polluted stormwater as the staff suggests and thus

its consideration of alternatives to achieve that purpose is fundamentally flawed. The project

5 The fact is that these wetlands, regardless of whether labeled “ESHA,” are contaminated with toxic
substances that are accused of threatening wildlife. Their habitat “value” is not just “limited,” but rather
is negative to the extent it includes exposing wildlife to contaminants. The project, by remediating the
contamination, benefits habitat values and, in this sense, restores the areas designated as ESHA to a
nontoxic condition.
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also aims to remediate contamination of surface soils and abate the nuisance conditions on the
site by, in part, removing some materials and covering portions of the site in order to separate
wildlife and people from any remaining contamination. In any event, based on its
unsubstantiated assertions, the staff comes to a non sequitur: “Thus, the public record for the
project lacks substantive factual and legal support for the City’s decision to approve the
development as being consistent with the requirements of the certified LCP that only resource
dependent uses be allowed within ESHAs and that development adjacent to such
environmentally sensitive areas be designed and sited to prevent to prevent [sic] impacts which
would significantly degrade such areas, and be compatible with the continuance of such habitat
areas.” Contrary to the staff’s assertion, the public record does provide substantive factual and
legal support of the City’s decision on this point—in its resolution, supporting findings and staff
report, and the FEIR.

d. The Project Is In Conformity With The LCP Provision Calling For
Maintenance Of Biological Productivity And Water Quality Of Waters and
‘Wetlands

The City’s LCP includes a provision, corresponding to section 30231 of the Coastal Act,
declaring:

The City shall maintain and, where feasible, restore biological productivity and
the quality of coastal waters, streams, wetlands, and estuaries appropriate to
maintain optimum populations of aquatic organisms and for the protection of
human health through, among other means, minimizing adverse effects of
wastewater and stormwater discharges and entrainment, controlling the quantity
and quality of runoff, preventing depletion of groundwater supplies and
substantial interference with surface water flow, encouraging wastewater
reclamation, maintaining natural vegetation buffer areas that protect riparian
habitats, and minimizing alteration of natural streams.

Eureka General Plan Policy 6.A.3, p. 6-1.

As the City explained in its resolution, supporting findings and staff report, and FEIR, the
project plainly furthers this policy inasmuch as it is designed to remediate contamination at the
site, control the quantity and quality of stormwater runoff and minimize its adverse effects, and
maintain natural vegetation buffers to protect riparian habitat, all to thereby maintain and restore
the quality of coastal waters and wetlands for the benefit of wildlife and the protection of human
health.
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The staff asserts that although the project includes “stockpile sampling protocols and
procedures” for the reuse of excavated materials onsite, excavating materials for the wetland
reserve “before full characterization of the site . . . could result in exposing the aquatic resources
within the slough and, in turn, Humboldt Bay, to toxics.” Why the staff discounts the stockpile
sampling protocols and procedures for reuse of materials onsite, which the RWQCB approved,
and instead touts so-called “full characterization” (whatever the staff means by that), which the
RWQCB did not find necessary, is not explained. There is good reason, we submit, that the
Legislature entrusted such water quality matters to the Regional Board and not the Commission.
Pub. Resources Code § 30412. Based on its speculation that, notwithstanding the RWQCB’s
approved measures, excavation “could” expose Clark Slough to toxics, the staff comes to another
non sequitur—that the public record lacks substantive factual and legal support for the City’s
decision that the project is in conformity with its LCP.

The staff further asserts that the record does not include analysis of contributions, if any,
of contaminants from up-gradient sources and concludes thus that “maintenance of biological
productivity and water quality of lower Clark Slough has not been assured.” In keeping with the
LCP, the project maintains and enhances the biological productivity and water quality of Clark
Sough as described above. The remediation and wetland restoration project does all that can be
done on the site in this regard. The LCP says nothing about “assuring” maintenance of water
quality, nor of addressing the effects of possible future activities by others. That others may
conduct activities on other sites detrimental to Clark Slough hardly renders this project
inconsistent with the LCP.

The project entirely conforms to, and substantially furthers, the LCP’s policy to maintain
the biological productivity and quality of coastal waters and wetlands.

e. Even If The Project Presents A Conflict With LCP Policies, That Conflict Is
Properly Resolved Under The LCP By Recognition That On Balance
Approval Of The Project Is More Protective Of Significant Coastal
Resources

Even if it 1s assumed that the Commission has authority to act on these appeals
(notwithstanding sections 30005 and 30412) and that the project presents a conflict with the
policies of the LCP (notwithstanding the foregoing discussion), the CDP is in conformity with
the LCP because that conflict is resolved by recognition that on balance approval of the CDP i1s
more protective of significant coastal resources than denial of the CDP.

The Legislature anticipated situations where strict adherence to any one section of the
Coastal Act might impede attainment of the Act’s broader goals and provided a mechanism for
local governments and the Commission to resolve such conflicts. The Legislature declared that
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“In carrying out the provisions of this [Act] such conflicts be resolved in a manner which on
balance is the most protective of significant coastal resources.” Pub. Resources Code § 30007.5.
Offering an illustration pertinent here, the Legislature added that “[i]n this context . . . broader
policies which, for example, serve to concentrate development in close proximity to urban and
employment centers may be more protective, overall, than specific wildlife habitat and other
similar resource policies.” Id. Accordingly, the Legislature authorized local governments and
the Commission to resolve such conflicts through this balancing process: ‘“Where the
commission or any local government in implementing the provisions of this [Act] identifies a
conflict between the policies of [ Chapter 3], Section 30007.5 shall be utilized to resolve the
conflict and the resolution of such conflicts shall be supported by appropriate findings setting
forth the basis for the resolution of identified policy conflicts.” Pub. Resources Code §
30200(b).

The City included a corresponding provision in its LCP providing that “[i]f any conflict
occurs between one or more provisions of this article, such conflict shall be resolved in a manner
which on balance is the most protective of significant coastal resources.” CZR § 10-5.2904.6

As explained above, approval of the CDP for the project would further Eureka General
Plan Policy 6.A.3 by remediating contamination at the site, controlling the quantity and quality
of stormwater runoff and minimizing its adverse effects, and maintaining natural vegetation
buffers to protect riparian habitat, thereby maintaining and restoring the quality of coastal waters
and wetlands for the benefit of wildlife and the protection of human health. Denial of the CDP,

6 Even though the Coastal Act expressly states that “any local government” may employ balancing to
resolve identified conflicts of Coastal Act policies and the City’s LCP echoes this authorization, stating
that conflicts between LCP polices shall be resolved by balancing, the staff contends in its November 20,
2009, report that the City cannot resolve conflicts by balancing, rather only the Commission can. Apart
from conflicting with the plain language of both the Coastal Act and LCP, this strained interpretation
would needlessly deprive local governments of the very means identified by the Legislature for resolving
policy conflicts that inevitably arise from time to time. Why the Legislature would intend such an odd,
counterproductive result the staff does not venture to explain. Having certified that the City’s LCP,
including its balancing provision, is in conformity with the Coastal Act under section 30512, the
Commission has no basis now for repudiating that provision. Nor can the Commission render that
provision meaningless by “interpreting” it away, as the staff suggests, by reading it not to authorize
resolution of identified conflicts between LCP policies, but rather only conflicts between the policies of
the LCP’s implementation program, i.e., the CZR, but not the rest of the LCP. Why the staff would
suppose any drafter of the LCP would intend such a bizarre result is not explained. In any event, it is
hardly surprising that a conflict-resolution provision appears in the implementation program of the LCP,
since it is one means. of implementing the LCP. That placement of the provision hardly suggests an
intention that it is to apply only to provisions of the implementation program and not the entirety of the
LCP.
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moreover, would conflict with the policy by leaving contamination and the nuisance it creates in
place and thus failing to maintain and, where feasible, restore the biological productivity and
quality of waters and wetlands for the benefit of wildlife and protection of human health.

To the extent thus that approval of the project may be regarded to conflict with the LCP
policies regarding wetlands and ESHA, but denial of the project would conflict with the LCP
policy calling for maintaining and restoring the quality of waters and wetlands for protection of
wildlife and human health, that conflict can, and should, be resolved pursuant to EMC section
156.004 and sections 30007.5 and 30200(b) of the Coastal Act by determining that on balance it
is more protective of significant coastal resources to remediate the site contamination while
mitigating resulting impacts on wetlands as proposed in the project, rather than leave the low
value wetlands and the contamination in place.

The Commission has employed balancing under section 30007.5 to approve projects in
circumstances analogous to those presented here. For instance, in 2002, the Commission
approved a local coastal plan amendment of the City of Oxnard to annex a 91-acre site to the
City and authorize a project providing remediation of contamination on the site, development of
residential uses, and open space and habitat areas. The site was contaminated as a result of thirty
years of use as an oil field waste disposal facility. The project would remediate the
contamination and pay for it from the proceeds of the residential development. Because the
project required filling about 4.2 acres of wetlands, it was inconsistent with section 30233, which
limits development in wetlands to certain uses that do not include residential use. The
Commission found a conflict between this policy and the policies of sections 30230, 30231, and
30240 calling for maintenance and improvement of the quality of sensitive coastal resources and
water quality. The Commission resolved the conflict by finding that remediation of the site
contamination together with mitigation of impacts on wetlands and sensitive resources was most
protective of coastal resources.

The Commission’s explanation of its decision is instructive and so is presented here at
length:

In order for the Commission to utilize the conflict resolution provision of Section
30007.5, the Commission must first establish that there exists a substantial
conflict between two statutory directives contained in Chapter 3 of the Coastal
Act. The fact that an amendment is consistent with one policy and inconsistent
with another policy does not necessarily result in a conflict. Rather, the
Commission must find that to deny the amendment based on the inconsistency
with one policy will result in coastal zone effects that are inconsistent with
another policy.
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In this case . . . the proposed amendment is inconsistent with the wetland
protection policies of the Coastal Act because it is not an allowable wetland fill
activity as identified by Section 30233(a)(1-8). However, to deny the project
based on this inconsistency with Section 30233(a)(1-8) would result in significant
adverse impacts inconsistent with Coastal Act water quality and sensitive resource
policies, specifically Sections 30230, 30231, and 30240. The soil and
groundwater remediation activities proposed under this LCP amendment will
prevent adverse impacts to surface and ground water quality and sensitive coastal
resources due to contamination. As such the project is consistent with Section
30230, 30231 and 30240 of the Coastal Act. Without the project, significant
adverse impacts on water quality and sensitive coastal resources will occur.

If the Commission were to deny the amendment based on its nonconformity to the
wetland fill provisions of Section 30233, the water quality would be threatened
and sensitive resources would suffer worsened health and loss of native habitat,
including the potential loss of a previously thought to be extinct plant species,
thus resulting in adverse impacts on these resources and directly contradicting
Sections 30230, 30231, and 30240, which mandate protection of said resources.
Therefore, the no project alternative would have unavoidable significant adverse
impacts on coastal resources. The second alternative presented does not eliminate
the need for wetland fill that is not an allowable use, and in addition, this
alternative is not feasible or environmentally preferable.

The proposed amendment involves fill in degraded wetland areas that have been
created as a result of past disturbance by the operation and closure of an oil waste
disposal facility, nevertheless, fill in a wetland for the purpose of the proposed
amendment to include residential development is inconsistent with the wetland
policies of the Coastal Act. However, this amendment will preserve water
quality, protect a previously thought to be extinct plant community and restore
highly degraded sensitive habitats. Much of the sensitive habitat onsite is dying
back and appears generally unhealthy. Because of the contaminated condition of
the site, Dr. Allen [of the Commission staff] does not believe that over time this
site would regenerate to a healthy due habitat representative of the area. The
existence of very contaminated materials just beneath the surface prevents deep-
rooted plants from growing to maturity over most of the site, and this will not
allow this site to regenerate naturally without soil remediation. The amendment
will also serve to enhance habitat values of the wetland created offsite. Therefore,
the Commission finds that the proposed amendment creates a conflict among
Coastal Act policies.
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After establishing a conflict among Coastal Act policies, Section 30007.5
mandates that the Commission resolve the conflict in a manner that is on balance
most protective of coastal resources. In this case the proposed amendment would
result in the fill of approximately 4.2 acres of wetland. The critical factors in the
Commission’s assessment of the conflict resolution are the following: that the
soils onsite are highly contaminated and pose a threat to human health and the
environment; soil remediation is required to eliminate these threats; the soil
remediation will impact 4.2 acres of wetlands that have formed due to past
industrial uses that modified the site; and following the soil remediation, these
areas will no longer exhibit the conditions that are required to support wetland
habitat. In addition, approval of the proposed project, as opposed to denial, will
result in more healthy functional wetland habitat areas through relocation and
restoration offsite in more suitable locations, which will in turn benefit sensitive
wildlife species. The amendment incorporating the suggested modifications will
result in the creation of 4:1 wetland habitat as mitigation for impacted wetland
area which will be located offsite at a more suitable location creating a more
diverse and larger wetland habitat than those existing onsite and will also serve to
enhance surrounding resources.

Therefore, the Commission concludes that impacts on coastal resources that
would result from denial of the amendment would be more significant that the
impact on wetland habitat allowed under the amendment. Therefore, the
Commission finds that approving the amendment is, on balance, most protective
of coastal resources and is consistent with Section 30007.5 of the Coastal Act.

California Coastal Commission, Revised Findings on City of Oxnard LCP Amendment No.
OXN-MAJ-1-00, North Shore at Mandalay Bay (May 22, 2002; approved June 10, 2002), pp.
54-55. ,

To the extent that resolution of a policy conflict by balancing is necessary, the Balloon
Track Cleanup Project presents an even more compelling case than did City of Oxnard matter.
The project does not entail residential or other such uses, but rather only implementation of the
SIRAP to remediate site’s contamination, resulting from years of use of the site as a railroad
yard, to benefit human health, wildlife, and the environment. Without remediation, the existing
degraded conditions will persist. Remediation of the site contamination entails filling
approximately 5.54 acres of wetlands as delineated under the Coastal Act. To the extent that
implementing this remediation is considered not in conformity with LCP policies regarding
wetlands and ESHA, but failing to implement the remediation conflicts with other LCP policies
regarding maintaining and restoring the quality of waters and wetlands for the protection of
wildlife and human health, this policy conflict can be resolved by determining that on balance it
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1s more protective of significant coastal resources to remediate the site contamination while
mitigating resulting impacts on wetlands as proposed in the project, rather than leave the low
value wetlands—and the contamination—in place.

The Commission has employed balancing under section 30007.5 to resolve policy
conflicts in other analogous circumstances, as illustrated by the following examples.

CDP No. 1-08-017 (Wiyot Tribe) (Staff report June 27, 2008; approved July 11,
2008), balancing conflict between policies on protecting wetlands and policies on
protecting water quality with respect to remediation of site contamination.

LCP Amendment No. 2-06B (City of San Diego, Creekside Villas) (Staff Report June
5, 2007; approved Jan. 9, 2008), balancing conflict between policies on protecting
ESHA and policies on concentrating development with respect to residential uses.
Consistency Certification No. CC-008-07 (North County Transit District, San Diego
County) (Approved June 15, 2007), balancing conflict between policies on protecting
wetlands and policies on protecting water quality and air quality, promoting energy
conservation, maximizing public access, and reducing vehicle miles traveled with
respect to extension of a railroad line.

CDP No. 6-03-098 (Pardee Homes) (Staff Report Sept. 27, 2006; approved Oct. 11,
2006; Staff Report on Revised Findings Mar. 28, 2007; approved Apr. 10, 2007),
balancing conflict between policies on protecting ESHA and policies on
concentrating development with respect to residential uses.

LRDP Amendment No. 1-06 and CDP No. 4-06-097 (U.C. at Santa Barbara) (Staff
Report Nov. 3, 2006; approved Nov. 17, 2006), balancing conflict between policies
on protecting wetlands and ESHA and policies on protecting water quality,
maximizing public access, and concentrating development with respect to university
residential uses.

CDP No. 1-06-033 (Tilch) (Staff Report Sept. 22, 2006; approved Oct. 13, 2006),
balancing conflict between policies on protecting wetlands and policies on protecting
water quality.

Consistency Certification No. CC-004-05 (North County Transit District, San Diego
County) (Approved Nov. 16, 2005), balancing conflict between policies on protecting
wetlands and ESHA and policies on protecting water quality and air quality,
promoting energy conservation, and reducing vehicle miles traveled with respect to
adding a second railroad line within an existing right of way.

LCP Amendment No. 3-03B (City of San Diego, Crescent Heights) (Staff Report
Feb. 16, 2005; approved Mar. 16, 2005), balancing conflict between policies on
protecting ESHA and policies on concentrating development with respect to
residential uses.
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LCP Amendment No. 1-03 (City of Dana Point) (Staff Report Dec. 20, 2003;
approved Jan 15, 2004), in a context “close to the point of presenting a conflict,”
using a “balancing approach” to reach a “trade off”” between policies on protecting
ESHA and policies on maximizing public access, protecting water quality, and
concentrating development with respect to residential and commercial uses.

LCP Amendment No. 3-01 (San Luis Obispo) (Staff Report July 24, 2002; approved
Aug. 8, 2002), balancing conflict between policies on protecting ESHA and policies
on protecting water quality with respect to land use designation to accommodate
future wastewater treatment facility.

Appeal No. A5-IRC-99-301 of CDP No. 97-0152 (Irvine Community Development
District) (Staff Report Feb. 22, 2001; approved Mar. 12, 2001), balancing conflict
between policies on protecting wetlands and ESHA and policies on protecting water
quality with respect to mass grading and installation of backbone infrastructure for
future residential and recreational development.

CDP 6-98-127 (City of San Diego, State Route 56) (Staff Report Apr. 25, 2000;
approved May 10, 2000), balancing conflict between policies on protecting wetlands
and policies on protecting water quality with respect to construction of segment of
freeway.

CDP No. 1-98-103 (O’Neil) (Approved July 16, 1999), balancing conflict between
policies on protecting wetlands and policies on protecting water quality with respect
to construction of a cattle barn.

In considering the project and any policy conflict, sections 30512.2 and 30001.5 of the
Coastal Act are instructive as well. See Douda v. Cal. Coastal Comm. (2008) 159 Cal.App.4th
1181. Section 30512.2 provides:

The following provisions shall apply to the commission’s decision to certify or
refuse certification of a land use plan pursuant to Section 30512:

(a) The commission’s review of a land use plan shall be limited to its

administrative determination that the land use plan submitted by the local
government does, or does not, conform with the requirements of Chapter 3
(commencing with Section 30200). In making this review, the commission is
not authorized by any provision of this division to diminish or abridge the
authority of a local government to adopt and establish, by ordinance, the
precise content of its land use plan.

(b) The commission shall require conformance with the policies and requirements

of Chapter 3 (commencing with Section 30200) only to the extent necessary to
achieve the basic state goals specified in Section 30001.5.
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Empbhasis added. As set forth in section 30001.5, those goals are:

(a) Protect, maintain, and where feasible, enhance and restore the overall quality
of the coastal zone environment and its natural and artificial resources.

(b) Assure orderly, balanced utilization and conservation or coastal zone
resources taking into account the social and economic needs of the people of
the state.

(c) Maximize public access to and along the coast and maximize public
recreational opportunities in the coastal zone consistent with sound
conservation principles and constitutionally protected rights of private
property owners.

(d) Assure priority for coastal-dependent and coastal-related development over
other development on the coast.

Again, the project would not impede these goals. Indeed, it would help conserve, protect,
maintain, enhance, and restore the coastal environment and coastal resources.

The CDP is in conformity with the LCP because any policy conflict presented by
the CDP is resolved by recognition that on balance approval of the CDP is more
protective of significant coastal resources than denial of the CDP. The appeals thus do
not raise a substantial issue requiring resolution by the Commission.

CONCLUSION

The Balloon Track Cleanup Project remediates contamination on the site in keeping with
measures required and approved by the RWQCB in order to protect water quality and further
required by the City to abate the nuisance created by the contamination. As the Coastal Act
explicitly preserves the authority of the RWQCB and the City to take these actions and
establishes that the Coastal Act does not limit their exercise of their respective authorities, the
project, which implements the actions of the RWQCB and the City, is in conformity with the
Coastal Act. Moreover, the Coastal Act withholds from the Commission any authority to
modify, condition, or otherwise take action in conflict with the RWQCB’s determination on the
SIRAP or limit the City’s decision to order and approve implementation of the SIRAP.

The project, furthermore, is in conformity with the City’s certified LCP. To the extent
that approval of the project would conflict with the LCP’s policies protecting wetlands or ESHA,
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but denial of the project would conflict with other LCP policies calling for maintaining and
restoring the quality of waters and wetlands for protection of human health, that conflict is
resolved—in conformity with the LCP and Coastal Act—by recognizing that on balance it is
more protective of significant coastal resources to remediate the site contamination while
mitigating resulting impacts on wetlands as proposed in the project, rather than leave the low
value wetlands and the contamination in place.

For all these reasons, the appeals do not raise a “substantial issue” for the Commission to
resolve, and the Commission has no authority or need to conduct a de novo hearing on those
appeals.

Sincerely yours,
BRISCOE IVESTER & BAZEL LLP

(s L

David M. Ivester

DMI/DMI

Enclosures

cc: James Baskin, AICP, Coastal Planner .
Hope Schmeltzer, Chief Counsel
David Tyson, City Manager
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Response to Public Review Comments on the Supplemental Interim
Remedial Action Plan

Southern Pacific Transportation Co. Site

736 Broadway, Eureka, CA NOVEMBER 2009

Site Background

in June 2009, the North Coast Regional Water Quality Control Board (Regional
Water Board) received, reviewed, and conditionally concurred with a
Supplemental Interim Remedial Action Plan (SIRAP) prepared by Environmental
Resources Management on behalf of CUE VI for the Southern Pacific
Transportation Co. Site in Eureka (Case Number 1NHU064). Both the SIRAP
and the Regional Water Board letter of concurrence were posted on the publicly-
available State Water Board website, Geotracker, at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155,

The Southern Pacific Transportation Co. Site is located at located at 736
Broadway in Eureka. The location is shown in the aerial photo below. The Site is
locally referred to as the “Balloon Track.”

Arnold
Schwarzenegger
Governor

At the request of an interested party, the Regional Water Board opened the
SIRAP to public comment in mid-August 2009 for a 30-day comment period. This
document and an accompanying fact sheet provide response to the comments
that were received.




From the late 1800’s until the mid-1980’s the Southern Pacific Transportation Co.
Site was used as a rail yard that included railroad car maintenance and repair,
and fueling of locomotives. The Site also contained two petroleum bulk fuel
collection and storage sites operated by ARCO and General Petroleum. In this
document, the combined sites will be referred to as the Southern Pacific
Transportation Co. (SPTC Site) or Site.

Bunker C oil was the primary fuel used for locomotives at the Site until 1954.
After 1954, diesel fuel was used for locomotives. During Site operations, Bunker
C oil was stored in a 650,000-galion aboveground tank. In 1954, the top of the
large Bunker C fuel tank was removed to make a secondary containment
structure for two 12,700-gallon diesel fuel tanks. Fuel storage at the Site was
discontinued in 1984 as rail yard operations decreased and a tank truck was
used to fuel locomotives.

Groundwater and soils at the Site became contaminated with the chemical
compounds used for railroad maintenance and petroleum storage.

The Regional Water Board is the regulatory agency responsible for overseeing
the environmental investigations and cleanup work at the SPTC Site since 1988,
and has supervised a wide variety of sampling and interim remedial actions.
There have been hundreds of soil and groundwater samples collected and
analyzed during site investigations. Site investigations have indicated that long-
chain petroleum hydrocarbons (Bunker C, diesel, motor oil, and gasoline), lead,
copper, and other metals are the primary contaminants of concern. More
recently, dioxins and polychlorinated biphenyls have also been found in
sediments at the SPTC Site in a limited number of samples. '

In May 2001, the Regional Water Board issued a Cleanup and Abatement Order
(CAO No. R1-2001-26), ordering the discharger (at that time Union Pacific
Railroad) to cleanup the discharges and threatened discharges from the
property. The discharger submitted an Interim Redial Action Plan in December of
the same year.

In July 2002, the Regional Water Board issued a Monitoring and Reporting
Program for the Site (M&RP R1-2002-0082) requiring the collection, analysis,
and reporting of groundwater and storm water runoff samples. Based on data
gathered under the Monitoring and Reporting Program, the Regional Water
Board required the Site owner to implement practices to control the stormwater
runoff. Additional monitoring showed copper in stormwater runoff that was still of
concern to the Regional Water Board, which then ordered the Site owner to
propose additional stormwater controls. In response, the Site owner submitted a
SIRAP in June 2009, which proposed:

¢ Removal of debris piles, concrete, and old foundations,

¢ Focused excavation of contaminated soil,

¢ Site grading to eliminated stormwater runoff, and



o Wetlands restoration.

If additional information about the site history and use, topography, drainage,
geology, hydrogeology, prior investigations, the nature and extent of
contamination (including a summary of the findings), or proposed actions is
wanted please refer to the SIRAP, which can be found online at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155

Comments & Response

#1 The Regional Water Board Role in the Cleanup Process

Comments:

e Several commentators stated that the Regional Water Board must review all
known information before remedial action is taken.

e Some commentators stated that the Regional Water Board must have
complete knowledge of site contamination before any remedial measures can
be approved.

e Some of the commentators suggested that by approving the SIRAP, the
Regional Water Board is allowing an incomplete site cleanup.

e Several comments were related to the site cleanup process and the role of
the Regional Water Board in that process.

e Some of the comments suggested that the Regional Water Board is allowing
the SPTC Site owner to dictate cleanup levels and conditions.

Response:
Since many of the comments are related to the Regional Water Board site

remediation process, the following information about the site cleanup process
may be useful in providing context for the responses.

Regional Water Board Contaminated Site Cleanup Process

Throughout the site investigation and remediation process, the
Regional Water Board must comply with:

e Applicable State and federal statutes and regulations.

e Applicable water quality control plans (known as Basin
Plans) adopted by the State and Regional Water Boards.
Basin Plans include beneficial uses, water quality objectives,
and implementation plans.

e State Water Board and Regional Water Board policies, such
as the non-degradation policy (68-16) and the policy and
procedures for site investigation and cleanup (92-49).

¢ Relevant standards and criteria adopted by other federal and
State agencies.




In general, the site cleanup process can inciude the following steps:
1. Site investigation — This step includes evaluating the site
history, uses of chemicals, geology, hydrology, tidal influence, soil
types, previous sampling, and environmental conditions to
determine the nature and extent of contamination and the potential
threats to human health and the environment. Soil and groundwater
sampling locations and depths shouid consider the potential
source(s) of contamination, the fate and transport properties of the
contaminants (i.e., how the chemical moves through the
environment), potential exposure route(s), and the human and non-
human receptors and resources (waters of the State) that are likely
to be affected. Determining where to collect samples depends on
how much is known about the site, past uses of chemicals, and the
behavior of the chemical in the environment. If the site history is
known, sampling tends to be around the areas where chemicals
were used, stored, transferred, and discharged. The information
gathered during the site investigation is used to build a conceptual
model of the site to understand the risk to human health and the
environment, the present and future sampling needs, and the type
of remedial actions that might be appropriate. The conceptual site
mode! changes as the investigation and remediation of the site
reveals additional information.

2. Interim remediation — The remediation of a contaminated site
can take many years. Interim activities remove or stabilize sources
of contamination thereby allowing some portion of the remediation
to proceed. Interim activities can occur during the site investigation
and can reduce the risk to human health and the environment while
decisions about the final site cleanup are being made. Interim
remedial measures can include actions such as fencing, drainage
controls, topographical re-grading, removal of wastes, and
excavation of contaminated soils.

3. More site investigation and more interim remediation — These
steps are repeated as needed. As more is learned, more studies,
investigations, and interim remedial measures are performed. The
goal is to learn enough about the site to select appropriate remedial
measures and to ensure that the final remediation is protective of
human health and the environment.

4. Feasibility study — In this step, potential remedial alternatives
are developed in order to prepare a cleanup plan. The feasibility
study provides the information needed to evaluate and chose
among the possible remediation options. These options may
include removal of contaminants from the site, safely containing the
contaminants on-site, allowing natural degradation to occur, or
destroying or treating the contaminants on-site through treatment
technologies. Appropriate remedial alternatives are evaluated




considering: the overall protection of human health and the
environment; compliance with state and local requirements; short-
and long-term effectiveness; reduction of toxicity, mobility or
volume of the contaminants; implementability; cost; and community
acceptance.

5. Remedial action plan (RAP) - Using the data from the
Feasibility Study a remedial option is selected and a Remedial
Action Plan (RAP) is developed. A draft RAP is made available for
public review and comment prior to concurrence by the Regional
Water Board. Development of the RAP incorporates the extensive
data that has been gathered, along with the selected remedial
alternative(s). The RAP includes discussion of the necessary
cleanup objectives to ensure that the remedial action will comply
with all applicable laws and regulations. The RAP workplan(s) will
include the technical plans and specifications needed to implement
the selected remedial actions.

The uses of the site may affect the selected cleanup objectives.
State regulations and policies require cleanup to background levels
where technologically and economically feasible. The term
“background” refers to the concentration of naturally occurring
contaminants found in environmental media not influenced by a
site. Remedial goals (cleanup levels) will not be more stringent than
background levels. A remedial goal that is less stringent than
background could be selected if:
¢ The level is consistent with maximum benefit to the people of
the State;
e The level does not unreasonably affect present and
anticipated beneficial uses of waters of the State; and
e The level does not result in water quality less than that
prescribed in the Water Quality Control Plans (including the
Water Quality Control Plan for the North Coast Region — The
Basin Plan) and Policies adopted by the State and Regional
Water Boards (including State Water Board Resolutions No.
68-16 and 88-63).
Remedial goals that are less stringent than background must meet
specific regulatory criteria and may depend, in part, on the intended
uses of the property and may change if the property use changes.
6. Verification monitoring — Monitoring is conducted to ensure that
the remedial actions continue to be protective of human health and
the environment. The extent and composition of verification
monitoring is detailed in the RAP.
7. Site closure — A site is closed when it is determined that no
further regulatory action is needed because the conditions
remaining at the site will not adversely impact water quality, human




health, the environment and safety, or other current and future
beneficial uses of water.

The following diagram shows a generalized cleanup process:

Phasetl Site Investigation & Cleanup Process

Discovery of Site
Contaminated nvestigation
Site Characterization

Interim Deveiop Cleanup

Alternatives

Remedial
Actions

Feasibility Study &
Remedial Action Selection

Prepare Remedial
Action Plan (RAP)

Site
Closure Long-Term Confirmatory Implement
Monitering Sampling RAP

Responsible parties and their consultants propose and conduct remedial actions
and site investigations and the Regional Water Board reviews and oversees the
proposals, plans, and activities. The Regional Water Board reviews all known
information before remedial action is taken, but, site investigations are on-going
and interim remedial measures are implemented throughout the process. The
Regional Water Board has not received a Remedial Action Plan for the SPTC
Site. The Interim Remedial Action Plans for the SPTC Site were considered by
the Regional Water Board in light of all known information. Interim remedial

actions, however, are often implemented before all possible site data are
gathered.

Public
Review

At the SPTC Site, past operations consisted of a former railroad yard for
locomotive and railroad car maintenance and repair, fuel storage and fueling
facilities, and former petroleum bulk fuel plants and a vehicle fueling station. The
Site history indicated that petroleum hydrocarbons and metals would be the likely
chemicals of potential concern. Sampling was initially directed toward areas
around the storage tanks, sumps, and surface drainage features. Numerous
studies have been conducted over the years at the SPTC Site, including soil
sampling, groundwater sampling, stormwater sampling, soil borings and
trenching, field testing, site inspections, and laboratory analysis. The existing
data are used to direct additional sampling efforts.

The Cleanup and Abatement Order requires remediation and the evidence
collected at the Site clearly supports the conclusion that remediation is needed.
Numerous interim remedial measures have been conducted over the years at the
SPTC Site, including: fencing, removal of fuel storage tanks, and targeted




removal of contaminated soils, groundwater and oily wastes. The latest interim
Remedial Action Plan (the SIRAP submitted in June 2009) was prepared in order
to address continued concerns about elevated copper levels in storm water.

When the Remedial Action Plan is developed, it will have to address potential
future uses of the Site such as wetlands, residential, commercial, park space,
etc. If contamination is left in place that would restrict future uses then a deed
restriction is required for the property. A deed restriction is an environmental
covenant incorporated into a property’s deed to restrict the use of the property.
The intent of the deed restriction is to protect present and future human health
and safety and the environment from chemicals that may remain on a
contaminated site. It also serves to inform future property owners of residual
contamination and requirements for site activities that might result in exposure to
the residual contamination. If the uses of a site covered by a deed restriction
change, the deed restriction will have to be evaluated to ensure that it remains
protective.

#2 _ Adequacy of Public Notice

Comment:

e Several of the commentators were concerned about lack of public review of
the Supplemental Interim Remedial Action Plan before the Regional Water
Board concurred with the proposed plan.

e One commentator stated that public notice is required by CEQA.

e One commentator protested “the secret approval” of the Supplemental Interim
Remedial Action Plan.

e One commentator stated that the limited post-approval review failed to
facilitate adequate agency and public comments.

e One commentator stated that California Water Code §13307.5 requires the
Regional Water Board to provide a public review period before consideration
of any remedial actions at the Site. _

e One commentator expressed concern that the public would have to travel to
Santa Rosa to review information about the Site in order to adequately review
the Supplemental interim Remedial action Plan.

Response:
The Regional Water Board does not interpret California Water Code §13307.5 as

requiring public review prior to concurrence with interim remedial actions. In
addition, it has not been the practice of the Regional Water Board to routinely
solicit public review of interim remedial actions. A public review period was not
conducted prior to consideration of previous remedial actions at the SPTC Site.

The CEQA public notice requirements are not applicable to the Regional Water
Board concurrence with the SIRAP since the concurrence was not a
discretionary action for the purposes of CEQA.



At the request of an interested party, a 30-day public review period was provided
for the SIRAP. The Regional Water Board has considered all of the comments
during the comment period and continues to concur with the SIRAP with the
conditions expressed in the Regional Water Board June 18, 2009 letter:

e Contaminated soils discovered under the removed concrete foundations
'must be sampied and analyzed for the appropriate contaminants of
concern.

e A workplan must be prepared and approved for replacing monitoring well
MW-13.

¢ All necessary local, State, and federal authorization must be obtained prior
to performing the work described in the SIRAP.

e The Regional Water Board requested, and subsequently received,
additional information regarding the split sample that was analyzed for
dioxins that showed a wide discrepancy in results.

When a Remedial Action Plan is proposed for the SPTC Site, it will be available
for a public review and comment period. Documents and information about the
Site, including monitoring information, the Cleanup and Abatement Order, staff
letters, site plans, and contact information can be obtained online at the State

Water Board’'s Geotracker website, which can be found at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155

#3 __ Site Characterization

Comments:

e Many of the commentators indicated that there has not been a complete site
characterization and that the property owner has not presented all relevant
information.

e Some commentators stated that the wvertical and lateral extent of
contamination has not been defined, including the impact of the SPTC Site on
Humboldt Bay.

e Some stated that the Regional Water Board should require an extensive
above- and below-ground environmental study.

e Some commentators stated that the site characterization should specifically
address dioxins and pentachlorophenol.

e Some of the commentators suggested that the Site history includes storage
and use of pentachlorophenoi-treated lumber or the herbicide 2,4,5-T.

¢ One commentator stated that the Site is contaminated from being used by the
logging industry. ‘

e One commentator stated that grading the Site would violate the so-called
mixture or “land-ban” rules.

¢ The same commentator stated that the site characterization is incomplete
because there are not a sufficient number of samples to satisfy the
requirements of the federal Superfund program.




Response:
Regional Water Board staff agrees that the site characterization is not complete

and more characterization will need to be performed prior to the development of
a Remedial Action Plan. However, staff does not agree with comments asserting
that there has been little or no site characterization or that there is insufficient
characterization to take interim remedial measures. Hundreds of samples and
analyses have been conducted to assess the extent of contamination and to
characterize Site conditions. Information about the SPTC Site setting and
operational history was used to indicate which areas are likely subject to a
particular type of contamination, and these areas have been intensively sampled
over the past 20 years. Sampling has also occurred throughout the SPTC Site —
soil, groundwater, and stormwater samples have been collected from areas
around the Site and analyzed for a broad suite of chemicals. There are currently
19 wells that are used to monitor groundwater quality, in addition to numerous
temporary wells that have been used in the past. There have been 190 soil
borings and 32 trenches to sample soil quality. The SIRAP summarizes the past
Site investigations, reviews the results of those investigations, and includes
summary tables of the data.

Characterization to date shows that long-chain petroleum hydrocarbons, such as
diesel and bunker fuel, and metals are the primary constituents of concern at the
Site. The Regional Water Board is not aware of any information supporting the
comment that 2,4,5-T was used at the Site.

The impact of the SPTC Site on the water quality of Humboldt Bay was
addressed, in part, by tidal influence studies. There are two aquifers
(underground water-bearing strata) at the Site. The uppermost “A” zone and the
lower “B” zone are separated by a layer of fine-grained bay mud that acts to
restrict the movement of water between the two aquifers. The A zone is a
shallow, perched aquifer occurring in fill material that fluctuates based on rainfall
and occasionally goes dry. The A zone is located at about three to eight feet
below the ground surface. Tidal-influence studies show that the A zone aquifer is
not tidally-influenced by Humboldt Bay and indicates that contamination in the A
zone does not enter Humboldt Bay. The B zone aquifer is present in coarse-
grained material and is influenced by the daily tidal fluctuations of the bay,
indicating that contamination in the B zone can enter Humboldt Bay. The B zone
is located at about six to 12 feet below the ground surface.

Arsenic, barium, copper, lead, and zinc have been detected in both A and B zone
groundwater samples. Some of the metals are related to past Site operations and
some may be naturally-occurring. Background concentrations will be considered
when the final remedial goals are developed for the Site.

Precipitation generally percolates into the ground and into the A zone aquifer.
Precipitation also will fill ditches and depressions on-site. The Site topography is
relatively flat so the ditches and depressions often act like ponds with little or no




flow. Apart from Clark Slough, the wetlands at the Site do not appear to be
subject to tidal flow.

The Regional Water Board requires routine monitoring of stormwater at the
SPTC Site under the Monitoring and Reporting Program R1-2002-0082.
Petroleum hydrocarbons and metals have been identified in stormwater. Based
on data gathered, the Regional Water Board required the Site owner to
implement practices to control stormwater runoff. Even after the implementation
of those storm water control measures, additional monitoring showed copper
levels in stormwater runoff that were still of concern. Therefore the Site owner
was required to propose additional stormwater controls, and in response, the
June 2009 SIRAP was submitted.

Petroleum hydrocarbons and metals have been found in soil samples throughout
the SPTC Site. Some locations have high concentration levels. Prior interim
remedial actions at the Site have involved removal of contaminated soils. The
SIRAP proposes to remove additional soils that have elevated contaminant
concentrations.

The commentators are correct that dioxins have been found on-site and also that
dioxins are found in Humboldt Bay. The area surrounding Humboldt Bay has
been home to many significant sources of dioxins — notably, the many mills that
treated lumber with pentachlorophenol and the many wood combustion
operations, such as teepee burners, that released dioxins into the air. Regardiess
of the source of the dioxins, the Regional Water Board will require the Site owner
to define the vertical and lateral extent of dioxin contamination, even if the dioxin
contamination originates from off-site sources.

In a site investigation, the number of samples needed to evaluate the site is
related to the intended use of the data, the associated data quality objectives,
and the variability of the data. The objective is to obtain data of sufficient quality
and quantity to facilitate site evaluation and remedial action selection, while
considering the horizontal and vertical extent of contamination, site-specific
stratigraphy, and the statistical distribution of the dataset. There is no default rule
for the number of samples required to adequately characterize a site — each site
is evaluated on site-specific conditions.

The mixture rule, derived-from rule, and land ban regulations apply only to
hazardous wastes. In order for the soil to be considered a hazardous waste, the
soil must be a waste and it also must exhibit a characteristic of hazardous waste
(either RCRA or non-RCRA) or be listed as a RCRA hazardous waste. The
“mixture rule” applies to RCRA-listed hazardous wastes that are mixed with any
other substance and the rule confers the hazardous listing on the entire mixture.
The “derived-from” - rule applies to wastes that were generated from the
treatment, storage, or disposal of RCRA-listed wastes. There is no mixture rule
or derived-from rule for non-RCRA (California-only) wastes or for RCRA-
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characteristic wastes. The Site contaminated soils are not RCRA-listed
hazardous wastes, nor are they derived from RCRA-listed hazardous wastes.
Therefore, the mixture and derived-from rules do not apply. The prohibition on
land disposal, similarly, applies only to hazardous wastes that are banned from
land disposal without treatment.

#4 Remedial Actions

Comment:

e Several commentators stated that the Regional Water Board should not allow
the developer to “muck around in Clark Slough.”

e Several commentators were concerned that that moving soils around the
SPTC Site would lead to “smearing” the contamination around the Site and
would make a final cleanup more difficult and has the potential to mobilize
contaminants, which would enter Humboidt Bay.

e Several commentators requested that the Site be cleaned-up (fully,
completely, to preindustrial levels, to safe levels, to bedrock, stringently,
totally, etc.).

e Several commentators stated that the Supplemental Interim Remedial Action
Plan is inadequate although the commentators did not provide any details of
specific concerns.

e Some commentators stated that capping the Site is not an acceptable
remedial action.

Response:
The SIRAP was prepared because the Regional Water Board directed the SPTC

Site owner to implement practices to control stormwater runoff. To accomplish
this, the Site owner proposed re-grading portions of the Site, excavation of
contaminated soils, and placement of clean cover material on the Site as interim
remedial actions.

Re-grading the topography of a contaminated site is a common remedial
measure. Remedial activities often require moving soils from one part of a site to
another or removing soils to an off-site disposal location. Excavation of
contaminated soils also is a common remedial action. Focused excavations have
been performed at the SPTC Site in the past and are proposed by the SIRAP.
Excavation of the entire SPTC Site is not feasible and is not needed based on
laboratory analyses of the soil samples.

When the Regional Water Board considers a proposal for on-site reuse of soils,
the decision is based on the contaminant concentrations, the toxicity of the
contaminants, the volume of the soils, and the reuse location (including
separation from groundwater, separation from surface water, protection from
erosion, and proximity to sensitive receptors). These factors help to define the
potential impact of the proposed reuse. The excavation of contaminated soils at
the SPTC Site will require confirmation sampling on the bottom and sides of the
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excavation pits. The excavated soils will need to be adequately characterized in
order to determine the final disposal location. The plan for confirmation and
verification sampling will account for any redistribution of on-site soils. Sampling
locations and depths will reflect the potential mixing and disturbance of the soil
profile that is likely to occur.

Capping is another common remedial action in which a site or parts of a site are
covered with clean material so that receptors are not exposed to the
contamination. The design of the cap (or cover) is dependant on the nature of the
site and contamination. The goal is to provide a physical barrier between the
contamination and potential human or non-human receptors and to keep the
contaminated material from migrating. Capping generally is not performed to the
exclusion of other remedial actions - it is often used in conjunction with
excavation or treatment to reduce the toxicity of the contaminants.

The final remedial action for the SPTC Site has not been proposed so it is
premature to speculate on the final remedial measures. Remedial goals (cleanup
levels) will be developed as part of the final Remedial Action Plan. In general, the
Regional Water Board requires cleanup to background levels where
technologically and economically feasible. Cleanup levels that are less stringent
than background may depend, in part, on the intended and approved uses of the
property. The development of remedial goals considers the effect of the
contaminants on human health and the environment. The Regional Water Board
will consider the level and nature of contamination, the pathways of exposure,
and potential future uses of the SPTC Site when reviewing proposed final
remediation actions and remedial goals.

#5  Assessment of Risk

Comments:

e Many of the commentators expressed concern about the safety of the SPTC
Site and any remedial action.

e Some commentators are concerned about the levels of dioxins in Humboldt -
Bay and suggest that the dioxins in the bay originate from the SPTC Site.

e Some of the commentators are concerned about the levels of dioxins in fish
and shellfish in Humboldt Bay.

Response:
in order for contamination to present a risk, there must be a completed exposure

pathway. That is, toxic chemicals must contaminate environmental media (such
as air, water, dust, or soil) and the receptor (such as, a human) must come into
contact with the contaminated media. An example of a complete exposure
pathway is:

¢ A chemical leaks from a drum.

¢ The chemical enters the groundwater.

¢ The contaminated groundwater migrates to a drinking water well.
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¢ A human ingests the contaminated water.

The health effects of exposure to a contaminant is influenced by the exposure
route, the duration of exposure, the frequency of exposure, and the magnitude of
the exposure. If any point in the pathway is blocked or not present, then the
exposure does not occur. If the exposure does not occur, an adverse health
effect does not occur. This applies to both human and non-human receptors. It is
important to remember that an individual may be more or less sensitive to the
exposure than the community or whole population. This is generally accounted
for in how a risk assessment is performed — e.g., whether the assessment is
designed to estimate the risk to the most sensitive individuals or to an average
member of a population.

During site cleanup, the primary effort is to treat, remove, or reduce the
contamination. If the contamination cannot be completely eliminated or reduced
to the point where it is not harmful to human health and the environment, then
the effort focuses on containing the contamination so that a sensitive receptor
cannot come into contact with the contamination. The analysis considers all
contaminants, all receptors, all pathways, and all likely land uses. The Remedial
Action Plan for the SPTC Site will have to address both human and ecological
risk.

Based on the Site history, past uses, and the results of numerous sampling
efforts, the contaminants of concern at the SPTC Site are petroleum
hydrocarbons and metals. Dioxins also have been found in on-site soils. Since
several commentators expressed concerns about dioxins, the following
information about the dioxins may be useful.

Dioxins

*— 4

“Dioxins” refers to group of chlorinated chemical compounds that
share certain similar chemical structures, properties and biological
characteristics, including toxicity, persistence in the environment,
and bioaccumulation potential. Generally, the term “dioxins”
includes polychiorinated dibenzodioxins (PCDDs), polychlorinated
dibenzofurans (PCDFs or furans) and co-planar polychlorinated
biphenyls (PCBs), which have similar chemical and toxicological
characteristics. There are several hundred of these compounds, but
there are but there are 29 that have significant toxicity. In the
environment, dioxins typically occur as mixtures of the various
dioxins, furans, and co-planar PCBs. The chemical structures of
these compounds are shown below.
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Polychlorinated Dibenzo Dioxins
0 — 8 Chiorine at positions 1-4 & 6-9

Polychlorinated Dibenzo Furans
0 - 8 Chiorine at positions 1-4& 6-9

Polychiorinated Biphenyls

4 ¥
0 - 10 Chlorine at positions 2-6 & 2’-6°

5 6 Ly 5

Although there are natural processes that create dioxins, human
activities are responsible for the creation of the great majority of
dioxins. Dioxins are a product of combustion processes, are
created in metals smelting, refining and processing, and are
contaminants in chemicals and chemical processing. There is
widespread contamination of air and soil with dioxins from human
activities.

Dioxins are highly toxic to freshwater and marine fish, birds, and
mammals. Dioxins can cause a cause a wide range of toxic effects
including lethality, carcinogenicity, reproductive and developmental
adverse effects, endocrine and immune system dysfunction,
hemorrhaging, and biochemical effects.

Dioxins are resistant to natural degradation, so they persist and
build up in the environment. Since they are insoluble in water, they
attach to particles, and tend to settle out in depositional areas such
as slow moving water.

The concern about dioxins in soil and sediments is not only from
toxicity to organisms that are in contact with the soil or sediment,
but also from the persistence in the environment and their tendency
to bioaccumulate, leading to increased concentrations in animais as
you move up the food chain. In biota, dioxins accumulate in the
fatty tissue and internal organs. Human exposure to dioxins is
primarily through eating foods in which dioxins have accumulated.

14




There is no information that attributes the source of dioxins in Clark Slough to the
SPTC Site. Regardiess of the source of the dioxins the Site owner will be
required to address the presence of dioxins in the Remedial Action Plan,
including the potential risks to human health and the environment.

The sediments in Humboldt Bay are contaminated with dioxins. This is of
concern because of both the toxic effect to humans and ecological receptors
(especially at sensitive life stages) and because of the potential for the dioxins to
bioaccumulate in fish and shellfish. Humboldt Bay is on the State's list of
impaired water bodies because of dioxin contamination. The Regional Water
Board will address this situation, including investigating the sources of dioxin
contamination in Humboldt Bay, under the Total Maximum Daily Load (TMDL)
program. ,

e Information about the TMDL program in the North Coast Region can be
obtained at:
http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdis/index.shtml.

e Information specific to the dioxin listing of Humboldt Bay can be obtained

at:
http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdis/303d/2008_inte

grated_report.shtml.

_#6 Other Comments

Comment: '

e The SPTC Site is of archeological interest. There is credible evidence of
sensitive archeological resources and the commentator requests consultation
prior to remedial action.

* Many commentators are opposed to developing the Site for a big box store.

e Many commentators expressed support for developing the Site to provide
housing and shopping opportunities.

e Many commentators expressed support for cleaning up the Site so that it
could be developed.

e Some commentators suggested that the Regional Water Board staff are in
collusion with the Site developer, and another stated that the Regional Water
Board is serving as a shield for City employees who are working for the
developer.

Response:
The comment regarding the archeological interest in the SPTC Site was provided

to the City of Eureka so that it would be addressed during Site development
activities.

Regarding specific development plans for the SPTC Site, the Regional Water

Board is charged with overseeing the cleanup of the contaminated property. The
Regional Water Board does not determine local land use or development. The
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appropriate venue for discussion of local land use is the City of Eureka.
Additionally, in order for the SIRAP to be implemented, the property owner will
have to receive permits or authorization from various local, State, and federal
agencies, including, but not limited to: the City of Eureka, the California Coastal
Commission, the California Department of Fish and Game, the California
Regional Water Quality Control Board, and the U.S. Army Corps of Engineers.
The same agencies will have to be consulted when a Remedial Action Plan is
developed for the Site.

The other comments are not pertinent to the Supplemental Interim Remedial
Action Plan or to the role of the Regional Water Board.

Further Information
Additional information about the Southern Pacific Transportation Co. Site can be
obtained from the publicly-available State Water Board website, Geotracker, at:
https://geotracker.waterboards.ca.gov/profile_report.asp?giobal_id=T0602391155.

You may also contact the Regional Water Board case worker, Ms. Caryn
Woodhouse, at cwoodhouse@waterboards.ca.gov or at 707-576-2701.
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/‘ California Regional Water Quality Control Board
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Geoffrey M. Hales, Acting Chairman
www.waterboards.ca.gov/northcoast
Linda S. Adams 5550 Skylane Boulevard, Suite A, Santa Rosa, California 95403 Arnold
Secretary for Phone: (877) 721-9203 (toll free) « Office; (707) 576-2220 « FAX: (707) 523-0135 Schwarzenegger
Environmental Govemor
Protection
FACT SHEET

Soi. & GROUNDWATER CLEANUP AT THE
SOUTHERN PACIFIC TRANSPORTATION COMPANY SITE — EUREKA, CALIFORNIA

NovEMBER 2009

Site Location — The Southern Pacific Transportation Co. site is located in Eureka at 736 Broadway.

Site History & Background —

From the late 1800's until the mid-1980’s the Southern Pacific Transportation Co. site was used as a rail
yard that included railroad car maintenance and repair, and fueling of locomotives. The site has also
contained two petroleum bulk fuel collection and storage sites operated by ARCO and General
Petroleum. The site is locally referred to as the “Balloon Track.”

{

Bunker C oil was the primary fuel used for locomotives
at the site until 1954. After 1954, diesel fuel was used
for locomotives. During site operations, Bunker C oil
was stored in a 650,000-gallon aboveground tank. In
1954, the top of the large Bunker C fuel tank was
removed to make a secondary containment structure
for two 12,700-gallon diesel fuel tanks. Fuel storage at
the site was discontinued in 1984 as site operations
decreased and a tank truck was used to fuel
locomotives.

Chemicals of Concern — The contamination that was expected from the site history includes:
s Petroleum hydrocarbons from Bunker C fuel, diesel fuel, oil, and lubricants
s Gasaline and gasoline additives
s Polynuclear aromatic hydrocarbons
» Metals, such as lead and copper




This contamination was confirmed during site sampling and investigation. Additional contamination,
including dioxins and polychlorinated biphenyls (PCBs), also has been detected.

What is Being Done —

e Cleanup and Abatement Order & Monitoring and Reporting Program — The Regional Water
Board has issued orders that require the site owners to cleanup the contamination at the site and to
regularly monitor and report on the quality of the groundwater and surface water at the site.

e Cleanup Process — The Regional Water Board has worked with the site owners on a phased, step-
by-step investigation and cleanup process since 1988.

The diagram below shows a typical site investigation process.

Discovery of Site Interim Develop Cleanup
Contaminated nvestigation Remedial Alternatives
Site Characterization

Feasibility Study &
Remedial Action Selection

Actions

Prepare Remedial
Action Plan (RAP)

Site
Closure Long-Term Confirmatory Implement
Monitoring Sampling RAP

o Sampling & Investigations ~ There is on-going monitoring of groundwater and surface water and
numerous soil borings and trenches scattered throughout the site. Hundreds of water and soil
samples have been analyzed for chemical contamination. Other site work has included site trenching
studies, hydrogeological investigations, health risk assessments, and tidal influence studies.

Public
Review

o Interim Remedial Actions — While working with the Regional Water Board, the site owners have
performed various interim actions and source removals, including removal of:
+ Contaminated soil
¢ Potentially hazardous waste
.« Underground and aboveground storage tanks
« Qily waste and petroleum-impacted water

e Supplemental Interim Remedial Action Plan — Currently, the site owners are obtaining permits
needed to perform additional interim remedial actions, including:
« Removal of debris piles, concrete, and old » Site grading to eliminated stormwater runoff
foundations * Wetlands restoration
o Focused excavation of contaminated soil

Next Steps — The site owner will work with the Regional Water Board to prepare a final remedial action
plan (RAP) for the site. The RAP will detail the site cleanup so that it will be protective of public health and
the environment. Remedial goals for specific contaminants (also called cleanup levels) will be specified in
the RAP. The draft RAP will be available for public review and comment.

More Information & Contact ~ For more information, contact Ms. Caryn Woodhouse of the North Coast
Regional Water Quality Control Board at 707-576-2701 or at cwoodhouse@waterboards.ca.gov.
Pertinent site documents can be found on the State’s Geotracker Website at:
https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T0602391155

Callfornla Environmental Protection Agency

Recycled Paper



Resolution No. 2009-51

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF EUREKA ADOPTING THE
STATEMENT OF FINDINGS, ADOPTING THE MITIGATION MONITORING AND
REPORTING PROGRAM, AND APPROVING THE COASTAL DEVELOPMENT
PERMIT FOR PHASE 1 OF THE MARINA CENTER PROJECT

WHEREAS, on March 6, 2006, CUE VI, LLC applied to the City of Eureka for
entitlements to develop the Marina Center Project (“Project”), a mixed-use development
on a 43-acre brownfield site in Eureka, located on all or portions of APNs 001-014-002;
003-021-009; 003-031-003; 003-031-008; 003-031-012; 003-031-013; 003-041-005:
003-041-006; 003-041-007; and 003-051-001;

WHEREAS, the Project is proposed to occur in phases with Phase 1 being interim
remediation of contamination occurring from past uses of the site, as well as
construction of an 11.88-acre wetland reserve surrounding the remnant of Clark Slough,
all on APNs 001-014-002, 003-021-009, 003-031-008, 003-041-005, 003-041-006, 003-
041-007, and 003-051-001. The future phase(s) would include a mixed-use
development containing retail, office, restaurant, museum, light industrial, and multi-
family residential uses;

WHEREAS, CUE VI, LLC is seeking a Coastal Development Permit for Phase 1 only;

WHEREAS, the City determined that the Marina Center Project is a “project” under the
California Environmental Quality Act (“CEQA”) and that an Environmental Impact Report
(“"EIR”) would be prepared to discuss and evaluate the Project’s environmental effects;

WHEREAS, a Draft EIR on the Marina Center project was prepared (SCH#
2006012024) pursuant to the California Environmental Quality Act (Public Resources
Code Section 21000 et seq.) and the Guidelines for implementation of the California
Environmental Quality Act (14 California Administrative Code Section 15000 et seq.);

WHEREAS, the City prepared a Final EIR (SCH# 2006012024) that includes, but is not
limited to, the Draft EIR, technical appendices accompanying the Draft EIR, the
comments and recommendations received on the Draft EIR, the responses of the City
to the comments and recommendations received in the review and consultation
process, and the Mitigation Monitoring and Reporting Program (“MMRP”);

WHEREAS, after due consideration, on October 27, 2009, the City Council certified the
Marina Center EIR (SCH# 2006012024) in accordance with the requirements of CEQA,;

WHEREAS, soil samples have been taken from the project site over the years which
revealed that there is petroleum, lead, copper, and arsenic in the shallow soils on the
site, which are a detriment to the public welfare. In addition, overgrown vegetation,
which creates a health and fire threat to neighboring properties, continues to be a
problem on the site. Vegetation overgrowth on the site has been exacerbated by the
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trash and rubbish that is scattered throughout the site which make regular mowing and
weed abatement difficult if not impossible. To address these violations of the Eureka
Municipal Code, the City has previously issued notices and orders to the landowner
requiring the landowner to abate public nuisances. The notices and orders were issued
on the following dates including but not limited to: September 6, 200; January 3, 2001;
September 4, 2002; December 5, 2002; May 28, 2003; November 14, 2006; October
20, 2006; Aprif 23, 2007; June 11, 2007; October 22, 2007; February 21, 2008; May 29,
2008; and May 30, 2008. The North Coast Regional Water Quality Control Board
("Regional Board") has approved a Supplemental Interim Remediation Action Plan
("SIRAP") in keeping with the Regional Board's Cleanup and Abatement Order for the
project site (No. R1-2001-26) ("CAQO"). The SIRAP includes a plan for general site
clearing and debris removal, a focused soil remediation of areas with contaminated soil,
a restoration of the wetlands area, and a grading of the overall site;

WHEREAS, the State Lands Commission has expressed a strong desire to have
outstanding title and boundary issues relating to trust lands on the subject property
resolved before the project commences;

WHEREAS, the City Council has revieWed and considered afl of the environmental and
other documentation prepared to evaluate the proposed Project, including but not
limited to the Staff report and all elements of the EIR;

WHEREAS, Section 21081 of CEQA and Section 15091 of the CEQA Guidelines
require that prior to approval of the Project for which the EIR was certified, the City
Council must make one or more findings for each significant effect identified in the EIR,
along with a brief explanation of the rationale for each finding. The Statement of
Findings as required by CEQA is attached hereto as Exhibit “A”;

WHEREAS, if and when CUE VI, LLC later seeks entitlements for subsequent phases
of the Marina Center Project, a separate set of findings and an MMRP applicable to
those phases, including any statement of overriding considerations that may be
necessary for impacts associated with those later phases that cannot be mitigated to a
level of less than significant, would be considered for adoption by the City at that time;

WHEREAS, in accepting this permit, CUE VI, LLC acknowledges and understands that
any subsequent permits or approvals for later phases of the project as described in the
Final EIR are subject to independent and separate discretionary approvails that may or
may not be granted, and that no rights are created to any subsequent approvals by the
performance of the site remediation or other work authorized by this permit.

NOW, THEREFORE BE IT RESOLVED that the City Council makes the findings
contained in the Statement of Findings with respect to significant effects identified in the
EIR and finds that each fact in support of the findings is true and is based upon
substantial evidence in the record, including the EIR. The Statement of Findings is
attached hereto as Exhibit “A™ and is incorporated herein by this reference.
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BE IT FURTHER RESOLVED that the City Council finds that the EIR has identified all
significant environmental effects of the proposed Project and that there are no known
potential environmental effects not addressed in the EIR.

BE IT FURTHER RESOLVED that the City Council makes the following findings and
determinations regarding Phase 1 of the Marina Center project:

1. The supplemental interim remedial measures and proposed wetland reserve
which constitute Phase 1 of the Marina Center Project conform to and are
consistent with the City's certified Local Coastal Program. in summary:

a. The Phase 1 site remediation activities are not “uses” which are controlled
by the district regulations or for which compliance with the general plan
land use designations is strictly required. Phase 1 is necessary to
remediate pre-existing contaminated soils resulting from past railroad and
industrial activities on the property in order to facilitate development of the
type and intensity contemplated in the general plan and zoning
regulations. Therefore, Phase 1 is consistent with the general plan land
use designations and the coastal zoning regulations.

b. The proposed wetland reserve surrounding Clark Slough would be located
in the southwest corner of the property on lands designated PQP.
Because the proposed wetland reserve would be permanent, a general
plan consistency finding must be made. In addition it is subject to the
district regulations of the coastal zoning regulations.

c. Clark Slough, which drains to Humboldt Bay, is part of the municipal storm
drain system collecting water from the commercial and industrial areas
upstream of the slough. The manmade channelization of Clark Slough on
the property has reduced the ability of the slough to carry stormwater often
resulting in on-site and off-site flooding during times of peak flow. The
creation of the wetland reserve would improve the ability of Clark Slough
to drain municipal storm water to Humboldt Bay and would reduce on- and
off-site flooding. Because Clark Slough is part of the municipal storm drain
system and the creation of the wetland reserve would improve stormwater
flow and reduce flooding, the wetland reserve is a public civic service
facility consistent with the purposes of the PQP and the uses allowed in
the P zone.

d. Because the project site is not located on Humboldt Bay, nor is it between
the first public road and the Bay, coastal public access would not be
required, nor affected by the project.

e. According to the California Wetlands Conservation Policy, there would be
no net loss of wetlands; rather there would be at least a 1:1 replacement
of wetland acreage on the site, improvement of wetland quality, and
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creation of a buffer zone surrounding that wetland. The buffer would be
adequate to avoid or minimize effects on wetland and slough resources
from direct and indirect disturbances such as entry of sediment, oil, or
grease into the preserve; trampling of vegetation; and movement, light, or
noise impacts that might interfere with habitat values or wildlife use of the
slough and marsh. The buffer would consist of earthen berms sloped
toward any road or other source of runoff poliution, fencing, symbolic
fencing (split rails), native vegetation such as blackberries that act as a
barrier, and signs warning against intrusion. Therefore, the project would
be consistent with the land use policies protecting biological resources
and the implementation plan Environmental Resource Standards.

f. Due to the seismic activity and the composition of underlying soils, the
project site is susceptible to liquefaction, and soil consolidation and
settlement under static and dynamic conditions. The liquefaction potential
was found to be highest west of Clark Siough, and this area may be
subject to excessive settlement under dynamic loading. The area west of
Clark Slough would be rehabilitated as a wetland reserve with no buildings
being constructed in this area. Therefore, the natural hazard risks of the
project to life and property are minimal.

g. There are no officially designated California Scenic Highway segments in
Humboldt County; therefore, the project would not substantially damage
scenic resources within a State scenic highway.

h. There are two suspected Wiyot village sites on or near the project site
which could be impacted by soils excavations into native soils; the project
site was historically covered by fill material and the village sites, if they
exist, would be in native soils below the fill material. Phase 1 would
involve soils excavation, the depth of which is not fully known but could be
below the fill material. Approval of the coastal development permit is
conditioned upon compliance with mitigation measures identified in the

- certified EIR for protection of archaeological resources consistent with the
policies of the Land Use Plan and the Development Standards of
Implementation Plan.

A public hearing was held on November 3, 2009, for the coastal development
permit as required in section 10-5.29306 (section 156.102) of the Eureka
Municipat Code; and :

The RWQCB issued Cleanup and Abatement Order No. R1-2001-26 (“CAQO")
ordering that the land owner of the Balloon Track “cleanup and abate the
discharges and threatened discharges” from the site to protect water quatlity.
Pursuant to its authority under sections 13267 and 13304 of the California Water
Code, the RWQCB obligated CUE VI, LLC to implement the Supplemental
Interim Remedial Action Plan (Appendix S of the EIR) to comply with the CAO
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and address identified stormwater quality issues. By these actions, the RWQCB
has made a determination relating to water quality within the meaning of section
30412 of the Coastal Act; and

4. The conditions on the site, including the soils contaminated with metals, debris,
and other refuse, are a threat to the public welfare and have created and
continue to threaten to create a public nuisance under the Eureka Municipal
Code sections 94.17, 150.163(B), 150.163(E), 150.163(J), and 150.163(K).
Further, the Regional Board has issued a cleanup and abatement order requiring
CUE VI, LLC to cleanup and abate a “condition of pollution or nuisance.”
Exercising its power to declare and abate nuisances in keeping with section
30005 of the Coastal Act, the City hereby orders CUE VI, LLC to abate the
nuisance by implementing the supplemental interim remedlal measures approved
by the RWQCB under its CAO; and

5. Because the site is not located between the existing first public road and
Humboldt Bay, Phase 1 of the Marina Center project will not block or interfere
with public access to or along the shoreline.

BE IT FURTHER RESOLVED that the coastal development permit for Phase 1 of the
Marina Center project, is hereby approved, subject to the Conditions of Approval and
Mitigation Monitoring and Reporting Program listed in Exhibit “B”, attached hereto.

BE IT FURTHER RESOLVED that approval of the coastal development permit for
Phase 1 of the Marina Center project does not vest any rights or entitiements to the
property owner for construction of the future phase(s) of the Marina Center project that
are not otherwise due the property owner under law.

BE IT FURTHER RESOLVED that before the Phase 1 may commence, CUE VI, LLC
must obtain approval of a Grading Permit and an Erosion Control Permit, ministerial
permits, from the City Building Department.

BE IT FURTHER RESOLVED that before the project may commence, CUE VI, LLC
must resolve, to the City's satisfaction, the outstanding title and boundary issues with
the City of Eureka and the State of California State Lands Commission.

BE IT FURTHER RESOLVED that if the title and boundary issues are not resolved by
April 1, 2010, a report shall be made to the City Council in a regularly scheduled pubhc
meeting for further consideration.

BE IT FURTHER RESOLVED pursuant to Eureka Municipal Code section 10-5.29319
(section 156.116) the coastal development permit shall lapse and become void if
construction or implementation of the permit has not commenced within two years from
the date of final approval of the application for a coastal development permit. Upon
written request received prior to the expiration of the permit, a one-year extension may
be granted by the approving authority.
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following vote:

NOES: COUNCIL MEMBERS: GLASS
ABSENT: COUNCIL MEMBERS: NONE
ABSTAIN: COUNCIL MEMBERS: NONE

ATTEST:

\
Virginia“Bass

Mayor

APPROVED AS TO ADMINISTRATION:

David W. Tyson
City Manager

BE IT FURTHER RESOLVED that the Coastal Development Permit shall not become
effective until after the applicable appeal period has expired in accordance with Eureka
Municipal Code section 10-5.29314 (section 156.112(B)).

BE IT FURTHER RESOLVED that the Clerk of the City of Eureka is hereby directed to
file a Notice of Determination (“NOD") in accordance with CEQA Guidelines section
15094 with the Humboldt County Clerk and with the State Clearinghouse.

BE IT FURTHER RESOLVED that the documents and material constituting the record
of this proceeding are located at the City of Eureka, 531 K Street, Eureka, California
95501 and the custodian of said records is the Clerk of the City of Eureka.

PASSED, APPROVED AND ADOPTED by the City Council of the City of Eureka,
County of Humboldt, State of California, on the 3rd day of November 2009, by the

AYES: COUNCIL MEMBERS: ATKINS, LEONARD, JAGER, JONES

Pamela J. Po%ell

City Clerk

APPROVED AS TO FORM:

eryl)Schaffrer
City Attorey
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Section 1

Introduction

EXHIBIT “A”
STATEMENT OF FINDINGS

A Statutory Requirements for Findings

The California Environmental Quality Act (CEQA), Public Resources Code

Section 21081, and the CEQA Guidelines (14 Cal. Code of Regs. Section 15091)
require that a public agency consider the environmental impacts of a project before a
project is approved, and make specific findings. CEQA Guidelines Section 15091 and
Public Resources Code, Section 21081, provide that:

(a)

(c)

No public agency shall approve or carry out a project for which an
environmental impact report has been certified which identifies one or more
significant environmental effects of the project unless the public agency
makes one or more written findings for each of those significant effects,
accompanied by a brief explanation of the rationale for each finding. The
possible findings are:

(1)

Changes or alterations have been required in, or incorporated into,
the project which avoid or substantially lessen the significant
environment effect as identified in the Final Environmental Impact
Report (EIR).

Such changes or alterations are within the responsibility and
jurisdiction of another public agency and not the agency making the
finding. Such changes have been adopted by such other agency or
can and should be adopted by such other agency.

Specific economic, legal, social, technological, or other
considerations, including provision of employment opportunities for
highly trained workers, make infeasible the mitigation measures or
project alternatives identified in the final environmental impact
report.

The findings required by subdivision (a) shall be supported by substantial
evidence in the record.

The finding in subdivision (a)(2) shall not be made if the agency making
the finding has concurrent jurisdiction with another agency to deal with
identified feasible mitigation measures or alternatives. The finding in
subsection (a)(3) shall describe the specific reasons for rejecting identified
mitigation measures and project alternatives.
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(d)

(e)

()

When making the findings required in subdivision (a)(1), the agency shall
also adopt a program for reporting on or monitoring the changes which it
has either required in the project or made a condition of approval to avoid
or substantially lessen significant environmental effects. These measures
must be fully enforceable through permit conditions, agreements, or other
measures.

The public agency shall specify the location and custodian of the
documents or other materials which constitute the record of the
proceedings upon which its decision is based.

A statement made pursuant to Section 15093 does not substitute for the
findings required by this section.

B Record of Proceedingé

For purposes of CEQA and the findings set forth herein, the record of proceedings for

the City Council's decision on the proposed project consists of: (1) matters of common
knowledge to the City Council, including but not limited to federal, state, and local laws
and regulations; and (2) the following documents that are in the custody of the City of

Eureka (City):

Notice of Preparation, Notice of Avéilability, and Notice of Completion,
which were issued by the City in conjunction with the proposed project.

The Final EIR (dated October 2009), which includes all written comments
submitted by agencies or members of the public during the public
comment period on the Draft EIR (dated December 2008) and responses
to those comments and all of the documents referenced therein.

The Mitigation Monitoring and Reporting Program (MMRP).

All findings and resolutions adopted by the City in connection with the
proposed project, and all documents cited or referred to therein.

All final reports, studies, memorandums, maps, correspondence, and all
planning documents prepared by the City, or the consultants or
responsible or trustee agencies, with respect to: (1) the City's compliance
with CEQA, (2) development of the project site; or (3) the City's action on
the proposed project.

All documents submitted to the City by the applicant, by agencies, and by
members of the public in connection with development of the proposed
project.

All documents compiled by}the City in connection with the study of the
proposed project and the alternatives.

SR RTT
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. The testimony and evidence presented at the public scoping meetings on
April 13, 2006, the Eureka City Council public study session on October 6,
2009, and the Eureka City Council meeting on October 20, 2008.

. The record of proceeding.

The Final EIR, and the administrative record concerning the project, provides additional
facts in support of the findings herein. The mitigation measures set forth in the Phase 1
MMRP (Attachment 1) are incorporated by reference in these findings, and the findings
in Sections 3.0 and 4.0 refer to individual mitigation measures as appropriate.

in accordance with CEQA Guidelines Section 15091(d), the City hereby adopts the
Phase 1 MMRP to report on and/or monitor the mitigation measures and project design
features incorporated to avoid or substantially lessen significant environmental effects
associated with Phase 1. Some mitigation measures provide mitigation for more than
one environmental effect, but the text of each mitigation measure is inciuded only once
after the effect with which it is directly associated. After other effects, the mitigation
measures are referenced by alphanumerical designation.

The location and custodian of the documents and other materials, which constitute the
record of proceedings, is the City of Eureka, Community Development Department, 531
K Street, Eureka, CA 95501.

C. Organization/Format of Findings

Section 2.0 of these findings contains a summary description of the proposed project
(the Marina Center Mixed Use Development project), sets forth the objectives of the
proposed project, and provides related background facts. Section 3.0 identifies the
potentially significant effects of Phase 1 of the proposed project that will be mitigated to
a less than significant level. All mitigation measures referenced in this document can be
found in the Final EIR and Errata. Section 4.0 states the finding that there are no
significant impacts associated with Phase 1 of the proposed project that cannot be
mitigated to a less than significant level. Section 5.0 discusses the range of alternatives
analyzed in the EIR. Section 6.0 includes general findings.
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Section 2

Marina Center Mixed Use Development Project
A. __ Project Objectives '

If ultimately approved through subsequent permitting activities, the larger proposed
project as evaluated in the EIR would result in the redevelopment of a brownfield site
and operation of a mixed-use retail, housing, and open space complex that includes
313,500 square feet of retail space, 104,000 sq. ft of office space, 72,000 sq. ft. of multi-
family residential housing (54 dwelling units), 70,000 sq. ft. of light industrial space,
14,000 sq. ft. of restaurant space, 12,500 sq. ft. of museum space, 1,590 parking
spaces, and an 11.89-acre wetland reserve. This development would take place on a
vacant 43-acre development parcel, which approximately is bounded by Waterfront
Drive to the west and north, Washington Street to the south, Broadway to the east, 2™
Street to the south, and A Street to the east.

The City of Eureka’s basic objectives of the proposed project are below; the Clty of
Eureka's objectives for Phase 1 are identified by bold underline: :

. Strengthen Eureka as the retail and employment center of Humboldt
County.
. Develop an economically viable mixed use project (e.g., retail, office,

residential, industrial).

° Facilitate brownfield evelopment and urban infill development of

property in the redevelopment area in the City of Eureka.

The Project Applicant’s objectives of the proposed project are below; the Project
Applicant's objectives for Phase 1 are identified by bold underline:

. To maintain Eureka's status as the “hub” of employment, retail commerce
and tourism in Humboldt County.

- Complement the existing Downtown and Old Town uses.

- Develop an economically viable mixed-use project to include the
following components:

. Destination retail (home improvement, sporting goods,
apparel, home electronics and import, for example)

. Service retail (pharmacy, banking and financial, hair care,
etc.)

. Lifestyle retail (fashion, entertainment, jewelry, housewares,
books, domestics, footwear, etc.)
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. Offices

. Restaurants

. Children’s Educational Museum

. Residential/multi-family to create both lifestyle and live-work

opportunities
. Compatible light industrial

Implement the goals, policies, and objectives of the Redevelopment
Plan.

To restore the Balloon Track to productive use.

Remediate contaminated soil to safe levels for project uses.

Restore and enhance habitat through long-term protection
activities in and adjacent to the slough.

Eliminate unauthorized or illegal activities within the Balloon

Track, which are  detrimental to public safety and a drain on
public resources.

implement earth and environmentally friendly design, construction
and operational measures, including:

. Recycling of demolished structures

. Use of “green” building materials: recycled; local; renewable

. Energy-efficient HVAC and lighting and control systems

. Use of natural ventilation and day-lighting
. Use of efficient plumbing fixtures
. Promote energy-efficient and environmentally friendly

practices during project operation.

To develop an economically viable mixed-use project.

Increase jobs and tax revenues.
Maximize development density to the extent economically feasible.

Provide a greater variety of goods and services in Humboldt
County.

1
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- Create a full mix of uses to maintain Eureka's status as the “hub” of
employment, retail and tourism in Humboldt County.

- Connect the site into the urban street grid to the extent possible,
given the limitations of maintaining the railroad right-of-way and
ownership of land for possible street extensions.

- Improve vehicular circulation to and through the Balloon Track.

- Encourage pedestrian and bicycle interaction with the existing
Downtown/Old Town and waterfront.

- Discourage sprawl by promoting an infill development project.

. Create effective links between the Wharfinger Building, Small Boat Basin,
and Old Town areas.

This Statement of Findings only applies to Phase 1 of the proposed project, which
would include brownfield remediation and wetland restoration. Separate Findings will be
prepared for other future phases of the proposed project when they are subject to
decision by the City Council.

B. Project Description

Project Location and Site Characteristics

The project site is located within the incorporated City of Eureka, in Humboldt County on
the north coast of Califomia approximately 300 miles north of San Francisco and 100
miles south of the Oregon border (latitude 40°48'00"N, longitude 124°10'40"W). The City
of Eureka is the county seat and the center of government and commerce for Humboldt
County. Humboldt County is bordered on the west by the Pacific Ocean, on the north by
Del Norte County, on the east by Siskiyou and Trinity counties, and on the south by
Mendocino County. Humboldt County encompasses 2.3 million acres, 80 percent of -
which is rural forested area. The City of Eureka is situated on Humboldt Bay in the central
west portion of the County; it has an estimated population of 26,380 and occupies
approximately 10,500 acres. Eureka is the largest city along the 400 miles of highway
between Santa Rosa, CA and Medford, OR.

Humboldt Bay is one of California’s larger coastal estuaries and the only deep water
port between San Francisco and Coos Bay, Oregon. It is about 14 miles long and 4.5
miles wide at its widest point. Humboldt Bay is separated from the Pacific Ocean by
long sand spits to the north and south of the entrance to the Bay. The City of Eureka
sits on the eastern shore of Humboldt Bay at about its midway point. The Bay wraps
around the City with the western and northern Eureka city limits extending into the Bay.
The City's eastern and southern boundaries border the unincorporated Humboldt
County.
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The main north-south highway serving the north coast is U.S. Highway 101 (U.S. 101).
At the south end of Eureka, U.S. 101 is a four-lane major arterial running north-south
and is known as Broadway. Just to the east of the project site, Broadway turns ninety-
degrees and splits into two one-way couplets running east-west through the heart of the
City. The couplets are known as Fourth Street (southbound U.S. 101) and Fifth Street
(northbound U.S. 101) which continue to the Eureka Siough Bridge, beyond which U.S.
101 is a divided four-lane highway. State Route 299 is the major east-west highway
serving the north coast, it intersects with U.S. 101 in Arcata approximately 7 miles north
of Eureka and connects to Interstate 5 in Redding, CA, approximately 140 miles east of
Arcata.

The City of Eureka is set up in a traditional grid street pattern with the numbered streets
running east-west and the alphanumeric streets running north-south; First Street
parallels Humboldt Bay along the northern waterfront. First Street turns into Waterfront
Drive west of “C" Street and bends to the south as it continues to parallel the western
waterfront along Humboldt Bay. Waterfront Drive forms the western and northern
boundaries of the project site. Broadway, for the most part, forms the eastern boundary
of the project site and the south boundary is defined roughly by Washington Street.
There are several businesses on the west side of Broadway between Fourth and Sixth
Streets that are not a part of the project; and the businesses on the north side of
Washington Street between Broadway and Clark Slough are not included in the project.

The project site consists of 11 parcels, four of which make up the tract of land known as
the Balloon Track, so-called because locomotives were brought in on a circular track
shaped liike a balloon. The Balloon Track property was historically used as a raiiroad
switching, maintenance and freight yard from the late 1880s until the closure of the
Union Pacific rail lines in the mid-1980s. The project site has been vacant since the late
1980s and rail service to the north coast has been discontinued. On-site structures and
most of the railroad tracks associated with past railroad use have been removed,
although some foundations of former structures as well as some tracks located along
the northwestern portion of the site are still present. The existing transmission tower in
the middie of the property would be removed.

Clark Slough bisects the lower southwest corner of the property. Non-native vegetation
is present throughout the project site with a number of compacted gravel roadways that
provide access throughout the site. The entire 43-acre site is surrounded by a
temporary 8-foot-tall chain link fence.

General land uses in the vicinity include coastal dependent industrial to the north and
northwest; vacant or underutilized lands to the west; coastal dependent industrial to the
southwest; a mixture of industrial and office uses to the south; to the southeast is the
Clark District, one of the City's oldest residential neighborhoods; and to the east is a
broad mixture of light industrial and commercial uses including Downtown and Old
Town Eureka.
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Project Characteristics

The Project Applicant, CUE VI, proposes a phased project, with Phase 1 limited to site
remediation and wetland restoration, and subsequent phases involving mixed-use
development that would include approximately 313,500 sq. ft. of Retail/Service/Furniture,
including 28,000 sq. ft. of Nurseries/ Garden; 104,000 sq. ft. of Office; 72,000 sq. ft. of
Multi-Family Residential (54 dwelling units); 70,000 sq. ft. of Light Industrial; 14,000 sq. ft.
of Restaurant; and 12,500 sq. ft. Museum. The new buildings would be between one and
five stories. The project would include approximately 1,590 parking spaces, including
about 462 spaces in a four-level parking structure. In addition, the proposed project
would include remediation of the brownfield project site to meet federal and state
environmental cleanup and water quality standards, including the creation of an 11.89-
acre wetland reserve. This area would include landscaped buffers surrounding the
slough and restored and enhanced wetlands area providing protection for native plant
and wildlife species.

Phase 1 Project Characteristics

Phase 1 of the proposed project entails remediation of the project site to meet federal
and state environmental cleanup and water quality standards, including implementing
the Supplemental Remediation Action Plan (SIRAP). The SIRAP is included as
Appendix S of the Final EIR. The remedial action would include soil excavation in
focused “hot spot” areas, supported by supplemental testing to ensure remediation
success, site grading and the placement of clean material over the entire site provide to
address surface soil contamination and to reduce the risk of exposure for human health
and the environment. The remedial action would also include site grading with the effect
of altering stormwater drainage patterns on the site to address contaminant migration
issues, and wetlands enhancement and restoration.

General Site Clearing and Debris Removal

The preparation of the project site for the proposed remediation action would include
removing existing debris piles, old foundations and other structures that remain on site
largely as a result of the past use as a railroad maintenance facility. Items and structures
slated to be removed include, but are not limited to, concrete foundation, metal and
railroad tie debris, an old 650,000-gallon AST Foundation, a former railroad turntable, and
a communication tower.

Soil Remediation

Remediation has been identified for five areas, including, the former General Petroleum
site, the area near existing well MW-10, and three areas within the eastern and western
drainage ditches where elevated levels of dioxins and furans have been detected. These
areas would be further remediated through limited excavation and removal of
contaminated soils. During the excavation of each area, steps would be taken to ensure
the protection of human health, including limited access measures and dust control.
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Wetlands Restoration Area/Clark Slough Remediation

Historical information indicates that portions of the site were once marsh wetlands that
were filled in, primarily with bay dredge spoils, and subsequently developed. This area
includes the southwest corner of the project site on both sides of Clark Slough. During
the development of this area, the Channel for Clark Slough that runs through the site
was fortified with concrete rip-rap. Ongoing development and use of this area has
resulted in impacts to shallow soil and to Clark Slough. Restoration pians for the site
include the restoration of some of the filled-in areas to their former wetlands state. The
impacted areas would be remediated as part of the restoration process. The
remediation of the wetlands restoration area (including Clark Slough) would be
accomplished by excavating existing fill material to return the area to the original
wetlands condition.

During the excavation process, excavated soils would be field screened and would be
visually inspected for the presence of contamination. Any soils identified as potentially
contaminated would be segregated and temporarily stored on plastic and covered with
plastic for laboratory testing. The stockpiled soil samples would be submitted to an
analytical laboratory and analyzed. The soil stockpile analytical results would be used to
assess the proper final use or disposal method for the stockpiled soil. Excavated soil
that is not identified as potentially contaminated by the field screening methods would
be used as fill material within the proposed grading area.

Site Gradin

The current layout of the project site results in storm water runoff that discharges into
Clark Slough and the run-on of storm water from adjoining properties. The proposed
grading plan would alter the flow of storm water on the site to promote natural infiltration
of storm water and reduce or eliminate storm water leaving the site. This action would
also include a cover that would provide additional protection to human heaith and the
environment through the elimination of potential exposure pathways. The site grading
plan would be developed and implemented in accordance with City of Eureka
requirements.

C. Project Construction Phasing

The project is expected to be constructed in phases which would also result in
implementation of mitigation measures in phases. Phase 1, which is the subject of this
Findings Statement, wouid span 12 months and would include wetland restoration and
site remediation. The Project Applicant has not identified the actual construction phasing
for the project beyond Phase 1, and is therefore currently only seeking entitiements and
approvals for Phase 1.

D. Approvals

The Project approval requires the City of Eureka, as lead agency, as well as certain
“responsible agencies” to take certain regulatory actions to approve Phase 1 of the
Marina Center Project. Described below are the land-use entitlements and regulatory

15




Resolution 2009-51

actions necessary to fully implement Phase 1 — Supplemental Interim Remedial Action
Plan and Wetland Reserve.

In addition to certifying the Final EIR and adopting these Findings, the following
entitlements are requested from the City:

J Approval of a Coastal Development Permit by the City Council, City of
Eureka; and

J Approval of a Grading Permit and an Erosion Control Permit by the
Building Official, City of Eureka.

Other approvals that must be granted by responsible agencies include or may include
the following:

. Section 401 Water Quality Certification from the Regional Water Quality
Control Board (RWQCBY);

. Streambed Alteration Agreement from the California Department of Fish
and Game (CDFQG);
. NPDES construction stormwater permit (notice of intent to proceed under

general construction permit) from the RWQCB and/or SWRCB.

if and when the Project Applicant pursues future entitiements from the City, those
entitiements and permits may include a Local Coastal Program/General Plan
Amendment, a second Coastal Development Permit, Design Review, Development
Agreement(s), and a second Grading Permit and an Erosion Control Permit. Those
separate approvals would require their own findings and perhaps a statement of
overriding considerations. '

E. Mitigation, Monitoring and Reporting Program

A Mitigation Monitoring and Reporting Program for Phase 1 of the Marina Center
Project (Phase 1 MMRP) has been prepared for the Project, and will be approved by the
Eureka City Council by the same Resolution that adopts these findings. The City will
use the MMRP to track compliance with Project mitigation measures. The MMRP will
remain available for public review during the compliance period. If and when the Project
Applicant pursues future entitlements from the City for any subsequent phases of the
Marina Center Project, the City will then consider adoption and enforcement of the
complete MMRP for the entire Project.

F. Findings

The City is the Lead Agency for the Marina Center Mixed Use Development project. The
City has determined that the EIR identifies 23 significant environmental effects of Phase
1 the project, and that changes or alterations have been required in, or incorporated
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into, Phase 1 of the project that avoid or substantially lessen the significant
environmental effects as identified in the Final EIR.

The complete evaluation of potential environmental effects of the project is contained in
Chapter VI of the Draft EIR (2008) combined with those sections of Chapter VI that
have been revised and are noted in Chapter 2 of the Final EIR/Response to Comments
document (October 2009).
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Section 3

Effects Determined to be Mitigated to Less than Significant Levels

The EIR identified certain significant or potentially significant effects that could result
from the proposed project. Based upon substantial evidence in the record, the City finds
that for each of the significant or potentially significant impacts associated with Phase 1
of the proposed project and identified in this section, Section 3, changes or alterations
have been required or incorporated into Phase 1 of the proposed project that avoid or
substantially lessen those effects. As a result, adoption of the mitigation measures set
forth below (which are repeated in the Mitigation Monitoring and Reporting Program,
which is Attachment 1 of this document) will reduce the identified significant or
potentially significant effects to a less than significant level.

The following impacts were determined in the EIR to result in less than significant
impacts and no mitigation measures were recommended. Those impacts are not
discussed further below and include: Impact A-1, A-2, A-3, A-5, B-1, B-2, B-3, B4, C-5,
C-5, D-6, E-1, E-3, F-4, F-5, G-3, G-5, G-6, G-7, G-8, H-2, H-8, H-9, I-1,1-2, -3, |-4, J-1,
J-2, K-5, K-6, L-1, L-2, L-3, L-4, M-3, M-4, M-5, M-6, N-1, N-2, O-2, O-3, O-5, P-1, P-2,
Q-1, Q-2, Q-3, Q-4, Q-5, and Q-6.

A. Aesthetics

4. No Impact A-4: The EIR evaluates the impacts of the Marina Center
project on light and glare that could affect day or nighttime views in the
area of the project site. Because the project site would not include any
sources of light or glare once site remediation and wetland restoration in
Phase 1 is completed, there would be no change to the amount of light
and glare in the project site area. Thus, Phase 1 would have no significant
impact on light and glare. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with impact A-4 would be necessary.

C. Air Quality

1. No Impact C-1: The EIR evaluates the long-term operational impacts of
the Marina Center project on individual and cumulative air emissions and
potential conflicts with implementation of the North Coast Unified Air
Quality Management District's (NCUAQMD's) Attainment Plan for PM10.
Because the project site would remain in open space once site
remediation and wetland restoration in Phase 1 is completed, there would
be no operational emissions of PM10 associated with operations related to
Phase 1. Thus, Phase 1 would have no significant impact on operational
air quality emissions. If and when the Project Applicant seeks
entittements and regulatory approvals for subsequent phases of the
project, the City will then consider further findings regarding those phases
and lmpact C-1.
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Less-than-Significant Effect C-2: The EIR evaluates the potential of the
Marina Center project emissions to conflict with air quality plans.
Emissions associated with site remediation and wetland restoration in
Phase 1 of the Marina Center project would not exceed minimum
thresholds established for individual sources under NCUAQMD’s
Attainment Plan, and therefore Phase 1 of the proposed project would
have a less-than-significant impact related to conflict with or obstruction of
an air quality plan. If and when the Project Applicant seeks entitlements
and regulatory approvals for subsequent phases of the project, further
findings associated with Impact C-2 would be necessary.

Finding: Site remediation and wetland restoration for Phase 1 of the
Marina Center project would adhere to emission regulations that would
avoid or substantially lessen the significant environmental effect as
identified in the Final EIR.

Facts in Support of Finding: Annual project fugitive dust emissions
associated with site remediation and wetland restoration in Phase 1 would
- not exceed NCUAQMD thresholds of significance for ROG, NOx, CO,
PM10, and PM2.5. In addition, site remediation and wetland restoration
would be short-term in duration and would be required to comply with all
applicable NCUAQMD Rules and Regulations, such as Rule 430, which
requires implementation of fugitive dust emissions control measures (e.g.,
covering open bodied trucks when used for transporting materials likely to
give rise to airborne dust, installing and using hoods, fans, and fabric
filters to enclose and vent the handling of dusty materials). Containment
methods can be employed during sandblasting and other similar
operations) during site remediation and wetiand restoration.

Less-than-Significant Effect C-3: The EIR evaluates the potential of the
Marina Center project emissions to result in non-attainment of a criteria
pollutant threshold. Site remediation and wetlands restoration of Phase 1
of the Marina Center Project would result in a less than cumulatively
considerable net increase of PM10, for which the North Coast Air Basin is
currently designated as a non-attainment area. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with impact C-3 would
be necessary.

Finding: Site remediation and wetland restoration for Phase 1 of the
Marina Center project would adhere to emission regulations that would
avoid or substantially lessen the significant environmental effect as
identified in the Final EIR.

Facts in Support of Finding: Annual project fugitive dust and site
remediation and wetland restoration emissions estimates would not
exceed NCUAQMD thresholds of significance for PM10 (16 tons/year),
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which are within the limits authorized in the PM10 attainment plan. In
addition, site remediation and wetland restoration would be short-term in
duration and would be required to comply with all applicable NCUAQMD
Rules and Regulations, such as Rule 430, which requires implementation
of fugitive dust emissions control measures during site remediation and
wetland restoration. Finally, because construction-related emissions
associated with Phase 1 would precede and therefore not coincide with
the timing of construction for any possible future phases, those emissions
would not be considered in conjunction with emissions expected in
subsequent phases, and would not be cumulatively significant.

No Impact C-6: The EIR evaluates the long-term impacts of the Marina
Center project on greenhouse gas emissions and global climate

change. Because the project site would remain in open space once site
remediation and wetland restoration in Phase 1 is completed, and
because the construction related impacts are temporary there would be no
significant emissions of greenhouse gases or global climate change
related to Phase 1. Thus, Phase 1 would have no significant impact on
greenhouse gas emissions or global climate change. If and when the
Project Applicant seeks entitlements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
C-6 would be necessary.

D. Biological Resources

1.

Significant Effect D-1: The EIR evaluates the impact of the Marina Center
project on any species identified as a candidate, sensitive, or special-
status species in local or regional plans, policies, or regulations, or by the
California Department of Fish and Game or U.S. Fish and Wildlife Service.
Phase 1 of the Marina Center project would have a potentially significant
but temporary adverse effect on aquatic species in Humboldt Bay by
temporarily increasing sedimentation in the water. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with impact D-1 would
be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in_Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Migrating steelhead trout could pass by the project site in their
travels within Humboldt Bay. In addition, migrating juvenile
salmonid species are likely present in Humboldt Bay between
December 1st and June 30th. The site remediation and wetland
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restoration on the site—including excavation, grading, soil
stockpiling, and placement of engineered fill—would disturb aquatic
species by creating increased sedimentation in the water or by
causing vibration effects.

2. Biological Resources Mitigation Measure D-1a set forth in Table 6-1
of the Final EIR is hereby incorporated by reference and described
below:

D-1a: The Project Applicant shall install exclusionary fencing
material or other barrier to contain dust and grading
materials from site remediation and wetland restoration and
avoid any discharges to Clark Slough and surrounding
waters.

3. Water Quality Mitigation Measure H-3a, which requires
implementation of additional erosion, sediment, and dust control
measures, and Measure K-2a, which requires implementation of
additional noise control measures, are incorporated by reference
and described in the applicable section, below. Combined, these
measures would reduce sedimentation and associated impacts to
species.

Significant Effect D-2: The EIR evaluates the impact of the Marina Center
project on any riparian habitat or other sensitive natural community
identified in local or regional plans, policies, or regulations by the
California Department of Fish and Game or U.S. Fish and Wildlife Service.
Phase 1 of the Marina Center project would have a potentially significant
but temporary adverse effect on the riparian habitat along Clark Slough. If
and when the Project Applicant seeks entitiements and regulatory
approvals for subsequent phases of the project, further findings
associated with Impact D-2 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Clark Slough provides an existing riparian habitat that would be
adversely affected during soil remediation and wetland restoration
associated with Phase 1 of the proposed project.

2. Biological Resources Mitigation Measure D-3a through D-3f, below
are hereby incorporated by reference and described in the
applicable section. Measures D-3a through D-3f require wetland
replacement at functions and values equal to or greater than those
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existing, habitat restoration, creation of a wetland buffer and low
lighting near the wetland, monitoring, and an invasive species
control plan. This would be accomplished in Phase 1 by enlarging,
restoring, and enhancing the riparian habitat within and along Clark
Slough.

Significant Effect D-3: The EIR evaluates the impact of the Marina Center
project on federally protected wetlands as defined by Section 404 of the
Clean Water Act. Phase 1 of the Marina Center project would have a
potentially significant adverse effect on federally protected wetlands as
defined by Section 404 of the Clean Water Act through direct filling of
palustrine emergent wetlands and estuarine wetlands within the Clark
Clough muted tidal drainage, non-tidal drainages, and low-lying areas
within the rail yard and industrial areas of the site. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact D-3 may be
necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and rhitigation measures
indicate that the impact will be reduced to less than significant.

1. The project proposed to permanently and temporarily fill
approximately 5.6 acres of existing palustrine emergent wetlands
(as delineated under the Coastal Act). Filling of the wetlands would
have a significant effect.

2. Biological Resources Mitigation Measures D-3a through D-3f set
forth in Table 6-1 of the Final EIR are hereby incorporated by
reference and described below:

D-3a: The Project Applicant shall obtain the requisite 404 permit
and 401 certification from the Corps and RWQCB, which
shall, at a minimum, require the Project Applicant to ensure
that functions and values of replacement wetlands are equal

~ to or greater than the functions and values of the wetlands
affected by the project according to one or a combination of
the following approaches deemed acceptable to the
applicable regulatory agencies (e.g., Corps, RWCQB, and
Coastal Commission):

1. Replace or restore the affected wetlands on-site at a
minimum 1:1 ratio as necessary to ensure that the
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D-3b:

D-3c:

wetland functions and values shall be equal to or
greater than the affected wetlands; and/or

2. Provide wetlands replacement off-site but within the
same watershed as the affected wetlands at a
minimum 1:1 ratio at a location and of a wetland type
approved by the Corps and RWQCB; and/or

3. Contribute in-lieu funds for restoration, enhancement,
or preservation of off-site wetlands, subject to
approval by the Corps and RWQCB.

Prior to site grading, the Project Applicant shall prepare a
detailed Restoration Plan in accordance with the U.S. Army
Corps of Engineers (Corps) Habitat Mitigation and Monitoring
Proposal Guidelines and Regulatory Guidance letters 02-02
and 06-03; Federal Register, 2008. Compensatory Mitigation
for Losses of Aquatic Resources; Final Rule. Department of
Defense, Department of the Army, Corps of Engineers 33
CFR Parts 325 and 332; and U.S. Environmental Protection
Agency 40 CFR Part 230. April 10, 2008; as well as the
Califomia Coastal Commission's Procedural Guidance for the
Review of Wetland Projects in Califomia’s Coastal Zone:
Chapter 2 Enhancement and Restoration. The plan shall
include, at a minimum; details of methods for site selection,
preparation, and remediation; exotic plant removal;
excavation, grading, and rip-rap removal; establishment of
hydrological function; planting materials and methods;
establishment of native species; creation of an effective
buffer; maintenance and trash removal; monitoring;
contingency plans; and plans for long-term funding for
wetland monitoring and maintenance.

For 5 years following completion of the restoration project, a
qualified biologist hired by the Project Applicant shall monitor
the site bi-annually on the first and last month of the growing
season to ensure ongoing success. Upon completion of the
restoration, a qualified biologist shall confirm the success of
the Restoration Plan and recommend contingency
measures, if necessary, to meet the no-net-loss performance
requirement.

The Project Applicant shall create a buffer zone surrounding
the restored wetland area. The buffer shall be adequate to
avoid or minimize effects on wetland and slough resources
from direct and indirect disturbances such as entry of
sediment, oil, or grease into the preserve; trampling of
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D-3d:

D-3e:

D-3f:

vegetation; and movement, light, or noise impacts that might
interfere with habitat values or wildlife use of the slough and
marsh. The buffer shall consist of earthen berms sloped
toward any road or other source of runoff pollution, fencing,
symbolic fencing (split rails), native vegetation such as
blackberries that act as a barrier, and signs warning against
intrusion.

An open space wetland preserve consisting of the restored
estuarine wetland and the upland protective buffer area shall
be established and protected by a conservation easement in
accordance with California Civil Code Sections 815-816,
deed restriction, or other means of preservation approved by
the City of Eureka, RWQCB, and the Corps. In the event of a
conservation easement, the easement holder shall be a
public agency or non-profit organization (i) approved by the
City of Eureka, RWQCB, and the Corps; and (ii) qualified
and authorized to administer conservation lands within the
State of California. The conservation easement, deed
restriction, or other means of preservation shall protect
against land use changes for other than conservation
purposes in perpetuity and shall include an endowment for
long-term management and protection of the wetland
preserve.

To minimize the potentially adverse effect of night lighting on
habitat use in the restored remnant of Clark Slough, the
Project Applicant shall, within 300 feet of the preserve, use
low-intensity street lamps, low elevation lighting poles, and
intemal silvering of the globe or external opaque reflectors to

direct light away from the slough and buffer area.

The Project Applicant shall implement a non-native invasive
species control program for areas disturbed as a result of
site remediation and wetland restoration and landscaping
activities. Prior to site remediation and wetland restoration,
plants considered by the State of California to be exotic pest
plants shall be destroyed using environmentally suitable
methods, which may include the application of an herbicide
approved by the United States Environmental Protection
Agency for use near and within aquatic environments.
During site remediation and wetland restoration, the Project
Applicant shall:

1. Educate construction workers about invasive species
and control measures;
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2. Ensure construction-related equipment arrives on-site
free of mud or seed-bearing material by, for example,
requiring wheel washing upon entry;

3. Use native seeds and straw material to the extent
feasible;

4 Revegetate with appropriate native species; and

S. Prohibit the use of the following non-native invasive

plants for landscaping or other planting purposes:

Pampas grass (Cortaderia jubata, C. selloana)

Tree-of-heaven (Ailanthus altissima)

Giant reed (Arundo donax)

Bamboo (Bambusa spp., et al)

Cotoneaster (Cotoneaster pannosa)

French broom (Genista monspessulana = Cytisus
monspessulanus)

Scotch broom (Cytisus scoparius)

Blue gum (Eucalyptus globulus)

English ivy (Hedera helix)

Fig-marigold family members (Conicosia, Carpobrotus
and Mesembryanthemum}

Tall fescue (Festuca arundinacea)

Mattress vine (Muelenbeckia complexa)

Tree tobacco (Nicotiana glauca)

Fountain grass (Pennisetun setaceum)

Pyracantha (Pyracantha angustifolia)

Castor bean (Ricinus communis)

Black locust (Robinia pseudoacacia)

German ivy (Delaina odorata =Senecio mikianoides)

Spanish broom (Sparteum junceum)

Tamarisk (Tamanx spp.)

Gorse (Ulex europaeus)

Periwinkle (Vinca major)

Purple fountain grass (Pennisetum setaceum)

Significant Effect D-4: The EIR evaluates the potential of the Marina
Center to interfere with the movement of native resident or migratory fish
or wildlife species, or impede the use of native wildlife nursery sites.
Phase 1 of the Marina Center project could interfere with the movement of
migrating salmonid species. If and when the Project Applicant seeks
entitements and regulatory approvals for subsequent phases of the
project, further findings associated with impact D-4 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.
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1. Site remediation and wetland restoration could adversely affect
migrating salmonid species and increase sedimentation of Clark
Slough and surrounding waters of Humboldt Bay.

2. Biological Resources Mitigation Measure D-1a, above, which would
require the installation of exclusionary fencing material or other
barrier to contain dust and grading materials from site remediation
and wetland restoration and avoid any discharges to Clark Slough
and surrounding waters, is hereby incorporated by reference. The
reduction of sedimentation would reduce impacts to migrating
salmonid species.

Significant Effect D-5: The EIR evaluates the potential of the Marina
Center project to conflict with local policies or ordinances protecting
biological resources. Phase 1 of the Marina Center project could
substantially conflict with Local Coastal Program Policies 6.A.4 and 6.A.7,
which protect against significant habitat disruption in the coastal zone. If
and when the Project Applicant seeks entitiements and regulatory
approvals for subsequent phases of the project, further findings
associated with Impact D-5 would be necessary.

Finding: Changes or alterations . have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Phase 1 of the proposed project would fill wetlands, which could be
inconsistent with Local Coastal Program policies that protect
biological resources in the coastal zone.

2. Biological Resources Mitigation Measures D-1a, and D-3a through

D-3f, above, are hereby incorporated by reference and described in
the applicable section. Measure D-1a requires installation of a

- fence or other barrier, which would decrease discharges of
sediment into Clark Slough. Measures D-3a through D-3f require
wetiand replacement at functions and values equal to or greater
than those existing, habitat restoration, creation of a wetland buffer -
and low lighting near the wetland, monitoring, and an invasive
species control plan. These measures would further protect
biological resources.

Significant Effect D-7: The EIR evaluates the potential of the Marina
Center to result in an adverse temporary loss of wetland value during
construction. During the site remediation and preparation of Phase 1 of
the Marina Center project, an adverse temporary loss of wetland value
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and function would occur. If and when the Project Applicant seeks
entitiements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact D-7 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. During site remediation and preparation, the limited wetland
functions of Clark Slough and the adjacent wetlands wouid be
adversely affected.

2. Biological Resources Mitigation Measure D-7a set forth in Table 6-1
of the Final EIR is hereby incorporated by reference and described
below:

D-7a: Phasing of site remediation and wetland restoration shall
minimize the amount of time that both the existing degraded
wetlands and the wetlands in the southwest corner of the
site (slated for restoration) are non-functional. Wetlands
restoration work shall begin and shall continue concurrently
with the remediation work. Timely completion of the
restoration shall be the highest priority and shall be
performed, to the extent possible, during the dry season.

3. Biological Resources Mitigation Measures D-3a through D-3f,
above, and Water Quality Mitigation Measure H-3a, below, are
hereby incorporated by reference and described in the applicable
section. Measures D-3a through D-3f require wetland replacement
at functions and values equal to or greater than those existing,
habitat restoration, creation of a wetland buffer and low lighting
near the wetland, monitoring, and an invasive species control plan.
Measure H-3a requires implementation of additiona! erosion,
sediment, and dust control measures. These measures would
further protect biological resources in the near- and long-term.

Significant Effect D-8: The EIR evaluates the potentia! of the Marina
Center project to destroy nests or eggs, or otherwise disturb the
reproductive effort of species protected by the Migratory Bird Treaty Act.
Soil remediation and associated vegetation removal in Phase 1 of the
Marina Center project could destroy nests or eggs, or otherwise disturb
the reproductive effort of species protected by the Migratory Bird Treaty
Act. If and when the Project Applicant seeks entitiements and regulatory
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approvals for subsequent phases of the project, further findings -
associated with Impact D-8 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EiR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Soil remediation and associated vegetation removal in Phase 1 of
the Marina Center project could interfere with the use of the site by
birds protected under the Migratory Bird Treaty Act.

2. Biological Resources Mitigation Measure D-8a set forth in Table 6-1
of the Final EIR is hereby incorporated by reference and described
below:

D-8a: The Project Applicant shall implement one of the following
mitigation measures to reduce the potential impact on
breeding birds or their nests or eggs:

1. Refrain from performing vegetation clearing/initial
grading activities during the avian breeding season
(February 1 to August 31); or

2. Perform pre-construction surveys to locate any
nesting birds in the area and establish 100 to 250-
foot-wide exclusion zones around any identified active
nest, depending on site conditions and nature of the
work being performed

Significant Effect D-9: The EIR evaluates the impact of the Marina Center
project, in combination with other developments in the immediate vicinity,
on biological resources. Phase 1 of the Marina Center project, together
with other developments in the immediate vicinity, would contribute to
potential cumulative impacts on biological resources, particularly wetlands.
If and when the Project Applicant seeks entitlements and regulatory
approvals for subsequent phases of the project, further findings

associated with Impact D-9 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.
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1. The proposed project would result in the filling of wetlands, which
could result in adverse effects that, when combined with other
reasonably foreseeable future development in the project vicinity,
could contribute to potential cumulative impacts on biological
resources.

2. Biological Resources Mitigation Measures D-1a, D-3a through D-3f,
D-7a, and D-8a, above, are hereby incorporated by reference and
described in the applicable section. Measure D-1a requires
installation of a silt fence, which would reduce sedimentation in
surrounding waters and reduce impacts to salmonid species.
Measures D-3a through D-3f require wetland replacement at
functions and values equal to or greater than those existing, habitat
restoration, creation of a wetland buffer and low lighting near the
wetland, monitoring, and an invasive species control plan. Measure
D-7a limits the duration of wetland disturbance, and Measure D-8a
requires soil remediation to be scheduled and occur around active
nests. Combined, these measures would ensure that the project
would not make a considerable contribution to cumulative biologicai
resources impacts.

E. Cultural Resources

2.

Significant Effect E-2: The EIR evaluates the impacts of the Marina Center
project on the significance of archaeological resources. Given the potential
Wiyot village sites in the project area previously unknown significant
deposits could be encountered during Phase 1 of the Marina Center
project, which may therefore cause a potentially significant adverse
change in the significance of a unique archaeological resource pursuant to
Section 15064.5 of the CEQA Guidelines. if and when the Project
Applicant seeks entitlements and regulatory approvals for subsequent
phases of the project, further findings associated with impact E-2 would be
necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantiaily lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Archaeological deposits of Wiyot villages or historic-era deposits
associated with the American settlement of the area beginning in
the 1850s, may be found with the project site or vicinity that may be
significant under CEQA, and they could be damaged or destroyed
during soil remediation, including any subsurface, ground-disturbing
activities.
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Cultural Resources Mitigation Measures E-2a through E-2¢ set
forth in Table 6-1 of the Final EIR are hereby incorporated by
reference and described below:

E-2a: The following measures shall be required for each phase of
development that involves construction or other ground-
disturbing activities to occur to a surface depth below
historical fill on the site and in the geographic areas
specifically delineated as “highly sensitive” in the reported
entitled A Cultural Resources Investigation of the Proposed
Balloon Tract Development (May, 2006) prepared by Roscoe
& Associates:

(i)

(if)

Prior to ground-disturbing activities associated with
implementation of the project, a qualified
archaeological consultant shall prepare and conduct a
subsurface archaeological resources investigation in
consultation with the appropriate Native American
group(s) to determine the presence or absence of
archaeological resources in those specific locations
predetermined to be culturally sensitive (Roscoe et
al., 2008). The investigation shall be conducted based
on a subsurface strategy prepared by the
archaeological consultant, which shall prescribe the
trenching and/or boring locations and expected
depths of exploration reasonably necessary to
discover significant archaeological resources if
present. The subsurface strategy, in turn, should rely
on an examination of extant soil boring logs and other
data from the project area by a qualified
geoarcheologist for an analysis of depths of artificial
fill and other information that may be pertinent to the
discovery of significant archaeological resources. In
Phase 1 of the project (remediation and wetland
restoration), this investigation may proceed in
conjunction with the soils excavation conducted for
the remediation plan. An archaeological consultant
shall be present at all times during the subsurface
investigation.

if archaeological materials are discovered during the
subsurface archaeological resources investigation,
the archaeologist shall evaluate whether or not the
archaeological materials are deemed “historically
significant” or “unique” under the criteria set forth
under Public Resources Code section 21083.2(g) and
CEQA Guidelines sections 15064.5(a) and
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(i)

15064 .5(c)(1)-(3). If the find is determined to be
historically significant or unique, a treatment and
monitoring plan shall be developed by the
professional archeologist and implemented by the
Project Applicant to avoid or mitigate any significant
adverse affects to the resource. A treatment plan for
either unique or historically significant archaeological
resources shall include, at a minimum, one or some
combination of the following: (a) recovery of the object
or feature and the preservation of any data available
for scientific study; (b) modification to the land-use
plan or construction methods to avoid the object or
feature; (c) placement of soil sufficient to protect the
integrity of the feature or object; and/or (e) permanent
protection of the feature through the conveyance of a
conservation easement. The archaeologist shall
determine the extent of monitoring based on the

_ findings of the investigation. The treatment and

monitoring plan shall also satisfy and be consistent
with the treatment parameters set forth in Section
21083.2 of the Public Resources Code or Sections
15064 .5(b)(3) or 15126.4(b) of the CEQA Guidelines,
as applicable. An archaeological consuitant shall
monitor implementation of the treatment plan.

If no “historically significant” or “unique”
archaeological resources are discovered during
excavation monitoring or pre-construction
investigations, the Project Applicant shall implement
Mitigation Measure E-2b for ground-disturbing
activities within the areas specifically delineated as
“highly sensitive” in the above-referenced Cultural
Resources Investigation.

E-2b: Except for monitoring that is required under the treatment
and monitoring plan in Mitigation Measure E-2a(ii), the
following measures shall be required for each phase of
development that involves construction or other grounad-
disturbing activities to occur to a surface depth below
historical fill on the site but outside the geographic areas
specifically delineated as “highly sensitive” in the above-
referenced Cultural Resources Investigation:

(i)

Workers involved in ground-disturbing activities shall
be trained by a professional archaeologist in the
recognition of archaeological resources (e.g., historic
and prehistoric artifacts typical of the general area),

31




Resolution 2008-51

(i)

(iv)

procedures to report such discoveries, and other

appropriate protocols to ensure that construction

activities avoid or minimize impacts on potentially
significant cultural resources.

If archaeological artifacts or other archaeological
materials are discovered onsite during construction,
all construction activities within 100 feet of the find
shali be halted and a qualified archaeologist shall be
summoned within 24 hours to conduct an
independent review to evaiuate whether or not the
archaeological materials would be considered
“historically significant” or “unique” under the criteria
set forth under Public Resources Code section
21083.2(g) and CEQA Guidelines sections 15064.5(a)
and 15064.5(c)(1)~(3).

If the find is determined to be significant or unique, a
treatment or protection plan shall be developed by the
professional archeologist in consultation with the
appropriate Native American group(s), and the plan
shall be implemented by the Project Applicant. A
protection plan for either unique or historically
significant archaeological resources shall include, at a
minimum, one or some combination of the following:
removing the object or feature, planning the
construction around the object or feature, capping the
object or feature with a layer of soil sufficient to
protect the integrity of the feature or object, or
deeding the site as a permanent conservation
easement. The protection plan shall also satisfy and
be consistent with the treatment parameters set forth
in Section 21083.2 of the Public Resources Code or
Sections 15064.5(b)(3) or 15126.4(b) of the CEQA
Guidelines, as applicable. An archaeological
consultant shall monitor implementation of the
treatment and momtorlng plan and shall conduct the
monitoring specified in that plan.

If archaeological materials are discovered and
construction activities are halted, those construction
activities may resume immediately upon a written
detemmination from the City of Eureka that the
archaeological material is not significant or unique or
a treatment or protection plan is prepared and the
field portion adequately completed.
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E-2c: If human remains are discovered during project construction,
all work shall cease within 100 feet of the find until the
coroner for Humboldt County is informed and determines
that no investigation of the cause of death is required and, if
the remains are determined to be of Native American origin,
the coroner shall notice the California Native American
Heritage Commission (NAHC) within 24 hours, and the
NAHC shall assign the most likely descendant. The most
likely descendent shall be consulted and provided the
opportunity to make recommendations to the landowner
concerning the means of treating or disposing of, with
appropriate dignity, the human remains and associated
grave goods, all in accordance with Health & Safety Code
section 7050.5, CEQA Guidelines section 15064.5(e), and
Public Resources Code section 5097.98. If the human
remains are determined to be of Native American origin, a
qualified archaeologist shall be summoned within 48 hours
to conduct an independent review to evaluate whether the
remains belong to a single individual or multiple individualis.
If the latter, and if there are six or more Native American
burials on the site, the site shall be identified as a Native
American cemetery and all work on the site within 100 feet of
any burial site must cease until recovery or reburial
arrangements are made with the descendants of the
deceased or, if there are no descendants of the deceased,
with the NAHC. '

Significant Effect E-4: The EIR evaluates the impacts of the Marina Center
project related to the disturbance of human remains. Phase 1 of the
Marina Center project could disturb archaeological/lhuman remains,
including those interred outside of formal cemeteries, associated with
Wiyot village deposits in or near the project site. If and when the Project
Applicant seeks entitlements and regulatory approvals for subsequent
phases of the project, further findings associated with impact E-4 would be
necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. A recorded Wiyot village site is located within or near the
northeastern boundary of the project site, and demolition or
substantial damage to any associated artifacts, or human burials,
would be a significant impact on cultural resources.
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2. Cultural Resources Mitigation Measures E-2a , E-2b, and E-2c,
above, are hereby incorporated by reference and described in the
applicable section. Measure E-2a requires a subsurface
investigation of highly sensitive areas. Measure E-2b requires
construction monitoring of areas not designated as “highly
sensitive” in case deposits are unearthed. Mitigation Measure E-2¢
requires halting of construction, descendent notification, and
potential reburial arrangements if human remains are discovered.
Combined, these measures would reduce the impact to a less-than-
significant level.

Significant Effect E-5: The EIR evaluates the impacts of the Marina Center
project related to the disturbance of human remains. Phase 1 of the
Marina Center project, in conjunction with cumulative development, on
cultural resources in the project vicinity. Phase 1 of the Marina Center
project, in conjunction with cumulative development, could adversely
affect cultural resources in the project vicinity could disturb human
remains, including those interred outside of formal cemeteries. If and
when the Project Applicant seeks entitiements and regulatory approvals
for subsequent phases of the project, further findings associated with
Impact E-5 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Subsurface ground-disturbing activities of the proposed project
could have a significant impact on recorded or unrecorded cultural
resources, which could be cumulatively significant.

2. Cultural Resources Mitigation Measures E-2a , E-2b, and E-2c,
above, are hereby incorporated by reference and described in the
applicable section. Measure E-2a requires a subsurface
investigation of highly sensitive areas. Measure E-2b requires
construction monitoring of areas not designated as “highly
sensitive” in case deposits are unearthed. Mitigation Measure E-2¢
requires halting of construction, descendent notification, and
potential reburial arrangements if human remains are discovered.
Combined, these measures would reduce the impact to a less-than-
significant level and reduce the contribution to less than
cumulatively considerable.
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F. Geology, Soils and Seismicity

1.

No Impact F-1: The EIR evaluates the impacts of the Marina Center
project related to exposure of people or structures to rupture of known
earthquake faults, seismic ground shaking, seismic-related ground failure,
and landslides. Because the project site would remain in open space once
site remediation and wetland restoration in Phase 1 is completed, there
would be no new structures built on site as part of Phase 1 that would
result in such exposure. Thus, Phase 1 would have no significant impact
related to seismic events. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with impact F-1 would be necessary.

Significant Effect F-2: The EIR evaluates the impacts of the Marina Center
project related to substantial erosion or loss of topsoil. The excavation and
soil stockpiling activities of Phase 1 of the Marina Center project couid
result in potentially significant erosion or the loss of topsoil. {f and when
the Project Applicant seeks entitlements and regulatory approvals for
subsequent phases of the Project, further findings associated with Impact
F-2 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Most of the original topsoil on the project site has been previously
removed, reworked, or buried with a veneer of fill that covers the
entire site. Soil remediation and wetland restoration would disturb
these materials.

2. Water Quality Mitigation Measure H-3a, which requires
implementation of additional erosion, sediment, and dust control
measures, is hereby incorporated by reference. The impact of
erosion or loss of topsoil would therefore be mitigated to a less-
than-significant level.

No Impact F-3: The EIR evaluates the impacts of the Marina Center
project related to location on a geologic unit or soil that is unstable or that
would become unstable as a result of the project, and potentially result in
on- or off-site landslide, lateral spreading, subsidence, liquefaction, or
collapse. Because the project site would remain in open space once site
remediation and wetland restoration in Phase 1 is completed, there wouid
be no new structures built on site as part of Phase 1 that would result in
such exposure. Thus, Phase 1 would have no significant impact related to
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location on unstable geologic units or soil. if and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with impact F-3 would be
necessary.

Significant Effect F-6: The EIR evaluates the impacts of the Marina Center

~ project, together with other developments in the community, to contribute

to potential cumulative geologic or seismic hazards. Excavation and soil
stockpiling actions of Phase 1 of the Marina Center project, together with
other developments in the immediate vicinity, would contribute to potential
cumuiative soil erosion. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact F-6 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Most of the original topsoil on the project site has been previously
removed, reworked, or buried with a veneer of fill that covers the
entire site. Soil remediation and wetland restoration would disturb
these materials.

2. Water Quality Mitigation Measure H-3a, which requires
implementation of additional erosion, sediment, and dust control
measures, is hereby incorporated by reference. The impact of
erosion or loss of topsoil would therefore be mitigated to a less-
than-significant level, and the project's cumulative contribution to
erosion would not be cumulatively considerable.

G. Hazards and Hazardous Materials

1.

Significant Effect G-1: The EIR evaluates the impacts of the Marina Center
project through creation of a significant hazard to the public or
environment through the routine transport, use, or disposal of hazardous
materials. Phase 1 of the Marina Center project could create a significant
hazard to the public or the environment through the excavation of
contaminated soil or exposure of construction workers to contaminated
groundwater. |f and when the Project Applicant seeks entitlements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact G-1 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.
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Facts in Support of Finding: The following facts and mitigation measures

indicate that the impact wili be reduced to less than significant.

1.

3.

Remaining and/or previously unidentified contamination may be
present on or below ground surface. Encountering contaminated
soil, surface water, and groundwater without taking proper
precautions during site remediation and wetland restoration could
result in the exposure of construction workers to hazardous
materials and consequently resuilt in associated significant adverse
human heaith and environmental impacts.

The Project Applicant has prepared a Supplemental interim
Remedial Action Plan (SIRAP), and submitted the SIRAP to the
RWQCB for approval. The RWQCB on June 18, 2009, concurred in
the SIRAP and its identified remedial measures, and has obligated
CUE VI to carry out those further cleanup activities described in the
SIRAP pursuant to the RWQCB's authority. The SIRAP is Appendix
S of the Final EIR and is hereby incorporated by reference.
Following is a summary the steps to be implemented in Phase 1:

. General site clearing and removal of debris consisting of
concrete foundations, wooden rail road ties, remnants of rail
yard maintenance equipment and fuel storage tanks, and
other abandoned industrial materials which shall be
dismantled, tested, recycled, and disposed of, as appropriate;

. Focused soil remediation through limited excavation, field
testing, and offsite disposal of soil and sediments in seven
specific areas including the former General Petroleum site,
areas near existing well MW-10, areas within the eastern and
western drainage ditches, and areas within Clark Slough;

. Excavation of areas around Clark Slough to the northeast and
southwest, and placement of excavated material on other
areas of the site; and

. Importing, placing, and grading clean cover material over
most of the site.

Implementation of the SIRAP, combined with Mitigation Measure G-
1a (below), would reduce the potential impact to a less-than-
significant level.

Hazards and Hazardous Materials Mitigation Measures G-1a
through G-1e set forth in Tabie 6-1 of the Final EIR are hereby
incorporated by reference and described below:
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G-1a: The Project Applicant shall prepare a health and safety plan
that meets the requirements of the Regional Water Quality
Control Board (RWQCB) or other overseeing agency and
shall comply with all federal and state regulations including
Occupational Safety and Health Administration (OSHA)
requirements for worker safety. Applicable regulations and
methods of compliance shall depend upon the level of
contamination discovered.

Significant Effect G-2: The EIR evaluates the impacts of the Marina Center
project through reasonably foreseeable upset and accident conditions
involving release of hazardous materials. Phase 1 of the Marina Center
project would create a significant hazard to the public or the environment
through reasonably foreseeable upset and accident involving the reiease
of hazardous materials—such as gasoline, diesel fuel, hydraulic fluid,
solvents or oils—during grading and remediation activities. If and when
the Project Applicant seeks entitlements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
G-2 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantlally lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Site remediation and grading activities could require limited
‘ quantities of hazardous matenials that would be stored in 55-gallon
drums or ather storage tanks. If a spill were to occur in significant
quantity the accidental release could pose a hazard to both
construction employees as well as the general public.

2. Hazards and Hazardous Materials Mitigation Measures G-2a and
G-2b set forth in Table 6-1 of the Final EIR are hereby incorporated
by reference and described below:

G-2a: The following measures shall be undertaken to the
satisfaction of the RWQCB and the County Department of
Environmental Health, HazMat Division. All potentially

- hazardous or regulated materials that are used at the project
site during site remediation and wetland restoration shall be
appropriately covered, handled, stored, and secured in
accordance with local and state laws. No hazardous wastes
shall be disposed of at the project site. Absorbent materials
shall be maintained at locations where hazardous materials
are used or stored, in order to capture spilled materials in the
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event of an accidental release. An emergency response plan
shall be developed and implemented for the project site. All
jobsite employees shall be trained to respond to any
accidental releases.

G-2b: The Project Applicant shall prepare a Storm Water Pollution
Prevention Plan (SWPPP) and implement construction site
best management practices in accordance with the
guidelines for erosion control and pollution prevention during
site remediation and wetland restoration that can be found in
the California Stormwater Best Management Practices
Handbooks. The guidelines recommend techniques for
erosion and sediment control, non-storm water
management, and waste management and materials
poliution control. The Project Applicant shall implement site-
appropriate measures from these guidelines.

Significant Effect G4: The EIR evaluates the hazard impacts of the
Marina Center project on the public and the environment due to the
project’s location on a site which is included on a list of hazardous
materials sites. Phase 1 of the Marina Center project would be located on
a site that is included on a list of hazardous materials sites compiled
pursuant to Government Code Section 65962.5 because its cleanup is
required by the Regional Water Quality Control Board. As a result, it would
create a significant hazard to the public or the environment. If and when
the Project Applicant seeks entitlements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
G-4 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. The site is under a Clean Up and Abatement Order of the Regional
Water Quality Control Board (RWQCB). A Supplemental Remedial
Action Plan has been prepared and is included as Appendix S in
the Final EIR. Following is a summary the steps to be implemented
in Phase 1:

. General site clearing and removal of debris consisting of
concrete foundations, wooden rail road ties, remnants of rail
yard maintenance equipment and fuel storage tanks, and
other abandoned industrial materials which shall be
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dismantied, tested, recycled, and disposed of, as
appropriate;

. Focused soil remediation through limited excavation, field
testing, and offsite disposal of soil and sediments in seven
specific areas including the former General Petroleum site,
areas near existing well MW-10, areas within the eastern
and western drainage ditches, and areas within Clark
Slough;

. Excavation of areas around Clark Slough to the northeast
and southwest, and placement of excavated material on
other areas of the site; and

. Iimporting, placing, and grading clean cover material over
most of the site.

2. Hazardous Materials Mitigation Measures G-1a, above, is hereby
incorporated by reference. This measure requires the preparation
and implementation of a remediation plan and health and safety,
which, combined with implementation of the SIRAP, would reduce
the impact to a less-than-significant level.

Significant Effect G-9: The EIR evaluates the impact of the Marina Center
project, in combination with other projects, to contribute to significant
cumulative hazards impacts in the project site vicinity. Phase 1 of the
Marina Center project, which includes the excavation of contaminated
soils, would contribute to significant cumulative hazards impacts in the
project site vicinity. If and when the Project Applicant seeks entitiements
and regulatory approvals for subsequent phases of the project, further
findings associated with Impact G-9 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. One of the key components of Phase 1 of the proposed project is
the implementation of the SIRAP, which has been approved by the
Regional Water Quality Control Board.

2, Hazardous Materials Mitigation Measures G-1a, G-2a, and G-2b,
above, are hereby incorporated by reference and described in the
applicable section. Measure G-1a requires the implementation of a
health and safety plan. Measures G-2a and G-2b require
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preparation and adherence to a Stormwater Pollution Prevention
Plan and all applicable regulations regarding the handling of
hazardous materials. Combined, these measures would reduce the
proposed project’s impact to hazards to a less-than-cumulatively-
considerable level.

H. Hydrology and Water Quality

1.

Significant Effect H-1: The EIR evaluates the impact of the Marina Center
project related to violation of water quality standards. Phase 1 of the
Marina Center project could violate water quality standards. If and when
the Project Applicant seeks entitiements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
H-1 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Stormwater runoff from the site during site remediation and wetland
restoration of Phase 1 of the proposed project could result in
pollutants entering the stormwater system and ultimately Humboldt
Bay.

2. Hazardous Materials Mitigation Measures H-3a and H-3b, below,
are hereby incorporated by reference and described in the
applicable section. Measure H-3a requires the implementation of
erosion and sediment control measures to reduce the
sedimentation of nearby water. Measure H-3b requires the Project
Applicant to obtain a Grading Permit and an Erosion Control Permit
from the City of Eureka prior to any clearing, grading, excavating or
fill within 50 feet from the edge of a delineated wetland, stream, or
stream channel or disturbing more than 2,500 square feet. The
Grading Permit and an Erosion Control Permit would require
specific erosion reduction measures. Combined, these measures
would reduce impacts relating to violation of water quality standards
to a less-than-significant level.

Significant Effect H-3: The EIR evaluates the impact of the Marina Center
project related to substantial alteration of drainage patterns in a manner
which could result in erosion or siltation on- or off-site. Phase 1 of the
Marina Center project would include removal of riprap from the Clark
Slough drainage channel and replacement with gentle sloped banks,
thereby altering the existing drainage pattern of the site or area in a
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manner which would result in potentially significant erosion of siltation on-
or off-site. If and when the Project Applicant seeks entitements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact H-3 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1.

Existing vegetation and gravel, which acts to stabilize the soil,
would be removed from the project site as part of the remediation
process, potentially resulting in construction-related erosion. During
site remediation and associated vegetation removal, potential
poliutant sources may include petroleum or heavy metal impacted
sediments, and construction materials that may be left exposed to
rainfall and/or stormwater runoff.

Hydrology and Water Quality Mitigation Measures H-3a and H-3b
set forth in Table 6-1 of the Final EIR are hereby incorporated by
reference and described below:

H-3a: In addition to the required SWPPP, the following BMPs shall
be implemented to protect water quality.

1.

Erosion/Sediment Control. During the Phase 1, prior
to site grading, combinations of silt fencing, straw
wattles, and/or straw bale sediment transport barriers
shall be constructed at specific site locations with the
intent of containing all site runoff on the project site.
This barrier shall be maintained during the rainy
season and until completion of remediation and
wetland restoration and shali prevent transport of
poliutants, such as excessive sediment, away from
the construction area. The barrier shall be constructed
so that concentrated surface water flows during heavy
rains cannot penetrate it without being dissipated in
flow energy, and without the water being filtered
through the sediment transport barriers.

Scheduling. The north coast's dry season is typically

- between April 15 and October 15. Proper timing of

grading and site remediation during the dry season
would minimize soil and construction material
exposure during the rainy season. Following October
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15, areas of disturbed or fill soils more than 6 inches
in depth and greater than 100 square feet (10-foot-by-
10-foot area) shall be specifically protected from
erosion by 1) shaping the ground surface so that
concentrated surface flows do not encounter or cross
them, or 2) providing localized straw wattles, straw
bales and/or silt fencing. During the rainy season,
construction materials and equipment shall be stored
under cover or in secondary containment areas.

Protection of Water Courses and Drainage Inlets. Site
drainage under existing conditions is toward the bay.
General guidelines for water course and drainage
inlet protection during the rainy season shall include
providing downgradient sediment traps or other BMPs
that allow soil particles to settie out before flows are
released to receiving waters, storm drains, streets, or
adjacent property. Drainage inlet protection BMPs, if
required, shall be installed in a manner that does not
cause additional erosion or flooding of a roadway.

Soil Stockpiles. Should it be necessary to stockpile
excess soil on-site, the soil shall be placed within a
sediment-protected area that is not likely to result in
off-site sedimentation. If likely to be subjected to rain
or high winds, stockpiles shall be covered with plastic
sheeting (Visqueen®, for example) at least 6- to 10-
mils thick. Plastic sheeting shall be well-anchored to
resist high winds. If stockpiles are to be present
through the rainy season, they shall be surrounded
with silt or straw baie fencing about 5 feet from the toe
of the pile.

Dust Control. All site remediation and wetland
restoration areas shall be treated and maintained as
necessary to minimize the generation of dust that may
blow off-site. The most common method of dust
control during site remediation and wetland

restoration is through periodic appiication of water.
However, the application of water for dust control
purposes shall be managed to ensure there is no off-
site runoff.

Material Delivery, Storage and Use. Materials used
during site remediation and wetland restoration,

where appropriate, shall be delivered and stored in
appropriate containers and in designated areas, to
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prevent the discharge of pollutants to nearby
watercourses or storm drain systems. During the rainy
season, materials shall be stored in covered areas.
Chemicals, paints or bagged materials shall not be
stored directly on the ground, but instead shall placed
on a pallet or in a secondary containment system.
Materials shall be used according to the
manufacturer's instructions and all materials shall be
disposed of properly. Any spills shall be cleaned up
immediately and an ample supply of spill clean-up
materials shall be kept on-site during site remediation
and wetland restoration. There shall be no fueling or
equipment washing activities conducted on-site.

7. Monitoring. During site remediation and wetland
restoration, all erosion and pollution control measures
shall be periodically inspected throughout the duration
of the project by a qualified professional to ensure
that the control measures are properly impiemented.
i the erosion and pollution control measures are not
functioning properly, the owner shall immediately
make appropriate modifications to ensure that water
quality is protected.

H-3b: Prior to any clearing, grading, excavating or fill within 50 feet
from the edge of a delineated wetland, stream, or stream
channel or disturbing more than 2,500 square feet, the
Project Applicant shall obtain a Grading Permit and an
Erosion Control Permit from the City of Eureka. The ECP
shall require specific erosion/sediment control devices,
which shall be maintained in proper working condition for as
long as work is being conducted on the property or for as
long as an active permit of any nature is issued for the
project. Erosion/sediment control devices required by the
ECP may include, but are not limited to, silt fences, straw
bales, retention ponds, muich, sod, rip-rap, vegetation
barriers, hydro-seeding, erosion blankets and any other
measures that would adequately prevent soil from being
eroded and transported onto adjoining property. The ECP
shall require a stabilized construction site access for any
sites where sediment can be tracked onto public roads by
construction vehicles. The responsibility of the property
owner and its agents shall be joint and severable with the
entity performing the work for the maintenance of all erosion
control devices. The erosion controf devices shall be
maintained in a condition so as to prevent soil erosion on the
propenrty and transport of sediment off the property.
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Less-than-Significant Effect H-4: The EIR evaluates the impact of the
Marina Center project related to alternation of the existing drainage
pattern of the site, resulting in flooding on- or off-site. Phase 1 of the
Marina Center project wouid result in an increase in pervious surfaces,
allowing further water filtration. In addition, Phase 1 would include a
stormwater pollution prevention plan, retaining water on-site during storm
events. Phase 1 of the proposed project would thus have a less-than-
significant impact related to on- or off-site flooding. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact H-4 would
be necessary.

Less-than-Significant Effect H-5: The EIR evaluates the impact of the
Marina Center project related to contribution of runoff water that would
exceed the capacity of existing or planning stormwater drainage systems.
Phase 1 of the Marina Center project would result in an increase in
pervious surfaces, allowing further water filtration. Phase 1 of the
proposed project would thus have a less-than-significant impact on runoff
water. If and when the Project Applicant seeks entitlements and regulatory
approvals for subsequent phases of the project, further findings

associated with Impact H-5 would be necessary.

Significant Effect H-6: The EIR evaluates the impact of the Marina Center
project related to other degradation of water quality. Phase 1 of the Marina
Center project would otherwise substantially degrade water quality

through the excavation and stockpiling of potentially contaminated soils on
the project site. If and when the Project Applicant seeks entitlements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact H-6 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Site remediation and wetland restoration of Phase 1 of the
proposed project would result in excavation of site soils,
destabilizing potential pollutants in the soil.

2.  Hydrology and Water Quality Mitigation Measures H-3a and H-3b,
described above, are hereby incorporated by reference. These
measures require the implementation of erosion and sediment
control measures and Best Management Practices to the
satisfaction of the City of Eureka, which would reduce the impact to
a less-than-significant level.
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10.

1.

No Impact H-7: The EIR evaluates the impact of the Marina Center project
related to placement of housing within the 100-year flood hazard areas.
Phase 1 of the Marina Center project includes no housing. Therefore,
Phase 1 of the proposed project would have no significant impact related
to housing placement within the 100-year flood hazard area. If and when
the Project Applicant seeks entitiements and regulatory approvais for
subsequent phases of the project, further findings associated with impact
H-7 would be necessary. '

No impact H-10: The EIR evaluates the impact of the Marina Center
project related to exposure of people or structures to inundation of seiche,
tsunami, or mudfiow. Phase 1 of the Marina Center project would not
result in an increase in the residential, worker, or visitor population on the
project site, nor any new structures. Therefore, Phase 1 of the proposed
project would have no significant impact related seiche or tsunami. The
project site is not Jocated in an area that would be susceptibie to mudfiow.
if and when the Project Applicant seeks entitliements and regulatory
approvals for subsequent phases of the project, further findings
associated with Impact H-10 would be necessary.

Significant Effect H-11. The EIR evaluates the impact of the Marina Center
project, together with other developments in the vicinity, to contribute to
potential adverse cumulative impacts to hydrology and water quality.
Phase 1 of the Marina Center project, together with other developments in
the area, would contribute to potential adverse cumulative impacts on
hydrology and water quality. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact H-11 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Existing vegetation and gravel, which acts to stabilize the soil,
would be removed from the project site as part of the remediation
process, potentially resulting in construction-related erosion. During
site remediation and wetland restoration, potential pollutant sources
may include petroleum or heavy metal impacted sediments, and
construction materials that may be left exposed to rainfall and/or
stormwater runoff.

2. Hydrology and Water Quality Mitigation Measures H-3a and H-3b,
described above, are hereby incorporated by reference. These
measures require the implementation of erosion and sediment
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K. Noise
1.

control measures and Best Management Practices to the
satisfaction of the City of Eureka, which would reduce the project
impact to a less-than-significant level and its cumulative
contribution to less than considerable.

Less-than-Significant Effect K-1: The EIR evaluates the impact of the
Marina Center project related to exposure of persons to, or generation of,
noise levels in excess of standards established in the noise ordinance or
other land use plan. Site remediation and wetland restoration of Phase 1
of the Marina Center project would not include the types of construction
equipment that would generate excessive noise. Therefore, Phase 1 of the
proposed project would have a less-than-significant impact related to
exposure of people to, or generation of, excessive noise. If and when the
Project Applicant seeks entitiements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
K-1 would be necessary.

No Impact K-2: The EIR evaluates the impact of the Marina Center project
related to generation of excessive ground-borne vibration or ground-borne
noise levels. Site remediation and wetland restoration of Phase 1 of the
Marina Center project would not include the types of construction
equipment that would generate such vibration. Therefore, Phase 1 of the
proposed project would have no significant impact related to ground-borne
vibration or ground-borne noise levels. If and when the Project Applicant
seeks entitiements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact K-2 would be necessary.

No Impact K-3: The EIR evaluates the impact of the Marina Center project
related to permanent increase in ambient noise levels of 5 dBA or more.
Phase 1 of the Marina Center project is a temporary construction period.
Therefore, Phase 1 of the proposed project would have no significant
impact on permanent increases in noise levels. If and when the Project
Applicant seeks entitliements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact K-3 wouid be
necessary.

Significant Effect K4: The EIR evaluates the impact of the Marina Center
project related to a substantial temporary increase in noise levels.
Excavation, grading, and truck movements of Phase 1 of the Marina
Center project would result in a potentially significant temporary or
periodic increase in ambient noise levels in the project vicinity above
levels existing without the project. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact K-4 would be necessary.
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Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1.

Site remediation and wetland restoration of Phase 1 of the
proposed project could generate significant amounts of noise at the
project site. In addition, construction-related material haul trips
would raise the ambient noise levels along haul routes, depending
on the number of haul trips made and the types of vehicles used.

Noise Mitigation Measures K-4a and K-4b set forth in Table 6-1 of
the Final EIR is hereby incorporated by reference and described

below.

K-4a:

K-4b:

The Project Applicant shall require construction contractors
to limit standard site remediation and wetland restoration to
between 7:00 a.m. and 7:00 p.m. Monday through Friday,
with pile driving and/or other extreme noise-generating
activities (greater than 890 dBA) iimited to between 8:00 a.m.
and 4:00 p.m. Monday through Friday, with no extreme
noise-generating activity permitted between 12:30 p.m. and
1:30 p.m. No site remediation and wetland restoration shall
be allowed on weekends. No extreme noise-generating
activities shall be allowed on weekends and holidays. Site
remediation and wetland restoration outside of these hours
and days may be allowed by prior approval from the City.

To reduce daytime noise impacts due to site remediation
and wetland restoration activities, the Project Applicant shall
require construction contractors to implement the following
measures:

1. Equipment and trucks used for site remediation and
wetland restoration shall use the best available noise
control techniques (e.g., improved mufflers,
equipment redesign, use of intake silencers, ducts,
engine enclosures, and acoustically-attenuating
shields or shrouds, wherever feasible).

2. Impact tools (e.g., jack hammers, pavement breakers,
and rock drills) used for site remediation and wetland
restoration shall be hydraulically or electrically
powered wherever possible to avoid noise associated
with compressed air exhaust from pneumatically
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powered tools. Where use of pneumatic tools is
unavoidable, an exhaust muffler on the compressed
air exhaust shall be used; this muffler can lower noise
levels from the exhaust by up to about 10 dBA.
External jackets on the tools themselves shall be
used where feasible; this could achieve a reduction of
5 dBA. Quieter procedures, such as use of drills
rather than impact tools, shall be used whenever
feasible.

3. Stationary noise sources shall be located as far from
adjacent receptors as possible, and they shall be
muffled and enclosed within temporary sheds,
incorporate insulation barriers, or other measures to
the extent feasible.

No impact K-7: The EIR evaluates the impact of the Marina Center
project, in combination with other planned of future development, to resulit
in adverse cumulative noise increases to expose site workers to excessive
noise levels generated by nearby airports. Phase 1 of the Marina Center
project would not result in a permanent noise increases at the project site,
and thus would have no significant impact related to cumulative noise
increases. If and when the Project Applicant seeks entitiements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact K-7 wouid be necessary.

MT Public Services

1.

No Impact M-1: The EIR evaluates the impact of the Marina Center project
related to result in substantial adverse physical impacts associated with
the provision of new or physically altered governmental facilities, need for
new or physically altered governmental facilities, the construction of which
could cause significant environmental impacts, in order to maintain
acceptable service ratios, response times or other performance objectives
for fire protection. Phase 1 of the Marina Center project would result in no
new structures or population on the project site. Thus, Phase 1 of the ’
project would have no significant impact related to physical impacts from
new fire facilities. If and when the Project Applicant seeks entitlements
and regulatory approvals for subsequent phases of the project, further
findings associated with Iimpact M-1 would be necessary.

Significant Effect M-2: The EIR evaluates the impact of the Marina Center
project related to result in substantial adverse physical impacts associated
with the provision of new or physically altered governmental facilities,
need for new or physically altered governmental facilities, the construction
of which could cause significant environmental impacts, in order to
maintain acceptable service ratios, response times or other performance
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objectives for police protection. Phase 1 of the Marina Center project
would involve use of construction equipment that would have to stay on
site overnight and during other periods when not in use, resulting in
substantial adverse physically impacts associated with the provision of
police protection. If and when the Project Applicant seeks entitiements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact M-2 would be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.

1. Site remediation and wetland restoration of Phase 1 of the
proposed project could require security for on-site construction
equipment storage, which could require additional police services.

2. Public Services Mitigation Measure M-2a set forth in Table 6-1 of
the Final EIR is hereby incorporated by reference and described
below. -

M-2a: Phase 1 of the Marina Center development shall have an on-
site security patrol to handle routine situations that do not
require emergency response from the Eureka Police
Department.

O. Transportation

1.

Significant Effect O-1: The EIR evaluates the traffic impacts of the Marina
Center project through causing an increase in traffic, which would be
substantial in relation to the existing traffic load and capacity of the street
system. Phase 1 of the Marina Center project would cause an increase in
construction-related traffic, which is substantial in relation to the existing
traffic load and capacity of the street system. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact O-1 would
be necessary.

Finding: Changes or alterations have been required in or incorporated into
Phase 1 of the project that would avoid or substantially lessen the
significant environmental effect as identified in the Final EIR.

Facts in Support of Finding: The following facts and mitigation measures
indicate that the impact will be reduced to less than significant.
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Although the impact would be temporary, truck movements couid
have an adverse effect on traffic flow in the project site vicinity.

Transportation Mitigation Measure O-1a set forth in Table 6-1 of the
Final EIR is hereby incorporated by reference and described below.

O-1a: The Project Applicant and construction contractor(s) shail
develop a construction management plan for review and
approval by the City’s Engineering Department and Caltrans.
The plan shall include at least the following items and
requirements to reduce traffic congestion during site
remediation and wetland restoration:

A set of comprehensive traffic control measures shall be
developed, including scheduling of major truck trips and
deliveries to avoid peak traffic hours, detour signs if required,
lane closure procedures, signs, cones for drivers, and
designated construction access routes. Prior to approving
plans for mitigation on U.S. 101, Caltrans requires that all
site remediation and wetland restoration include an
assessment of the potential for traffic congestion. This is
accomplished through lane closure analysis showing the
times of day and days of the week that lanes can be closed
to traffic. Excepting extraordinary circumstances, lane
closures are authorized at times of the day and on days of
the week where the interruptions, closures, and activity is
least likely to cause unacceptable congestion using the
same level of service criteria as used for assessing project
traffic impacts.

1. If site remediation and wetland restoration result in
unacceptable traffic congestion, flaggers shall
supplement approved traffic control plans to ensure
that traffic moves throaugh the construction zone with
minimal delays.

2. The Construction Management Plan shall identify haul
routes for movement of construction vehicles that
would minimize impacts on motor vehicle, bicycle,
and pedestrian traffic, circulation, and safety, and
specifically to minimize impacts to the greatest extent
possible on streets in the project area. The haul
routes shall be approved by the City and Caltrans

3. The Construction Management Plan shall provide for
notification procedures for adjacent property owners
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and public safety personnel regarding when major
deliveries, detours, and lane closures would occur.

4, The Construction Management Plan shall provide for
accommodation of bicycle flow, particularly along First
Street and Waterfront Drive.

The Construction Management Plan shall provide for
monitoring surface streets used for haul routes so that
any damage and debris attributable to the haul trucks
can be identified and corrected by the Project
Applicant.

No Impact O-4: The EIR evaluates the traffic impacts of the Marina Center
project related to increased hazards due to changes in design features or
incorporation of incompatible uses. The site remediation and wetland
restoration of Phase 1 of the Marina Center project would not result in any
changes in design patterns, and the site would remain vacant. Therefore,
Phase 1 would have no significant impact related to increased traffic
hazards. If and when the Project Applicant seeks entitlements and
regulatory approvals for subsequent phases of the project, further findings
associated with Impact O-4 would be necessary.

No Impact O-6: The EIR evaluates the impacts of the Marina Center
project on parking capacity. The site remediation and wetland restoration
of Phase 1 of the Marina Center project would not result in any increase
in permanent worker population or residential population on the project
site that would require parking. Therefore, Phase 1 would have no
significant impact related to parking capacity. If and when the Project
Applicant seeks entitlements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact O-6 would
be necessary.

No Impact O-7: The EIR evaluates the impacts of the Marina Center
project related to conflict with adopted plans and policies supporting
alternative transportation. The site remediation and wetland restoration of
Phase 1 of the Marina Center project would not result in permanent
worker population or residential population on the project site that wouid
require parking. Therefore, Phase 1 would have no significant impact
related to provision of alternative transportation facilities, and it would
have no significant impact related to conflict with adopted plans and
policies supporting alternative transportation. If and when the Project
Applicant seeks entitiements and regulatory approvals for subsequent
phases of the project, further findings associated with Impact O-7 would
be necessary.
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No Impact O-6: The EIR evaluates the impacts of the Marina Center
project, in combination with foreseeable development, of cumulative
increases in traffic at local intersections in the project area. The site
remediation and wetland restoration of Phase 1 of the Marina Center
project would not result in any increase in permanent worker population,
and construction-related trips would be temporary. Therefore, Phase 1
would have no significant impact related to cumulative traffic increases at
project area intersections. If and when the Project Applicant seeks
entitlements and regulatory approvals for subsequent phases of the
project, further findings associated with Impact O-8 would be necessary.

Q. Utilities and Service Systems

7.

Less-than-Significant Effect Q-7: The EIR evaluates the operational

impacts of the Marina Center project related to violated of any federal,
state, or local statutes and regulations related to operational solid waste.
The site remediation and wetland restoration of Phase 1 of the proposed
project would not result in operational solid waste. Thus, Phase 1 of the
project would have a less-than-significant impact related to violation of
statutes related to disposal of operational solid waste. If and when the
Project Applicant seeks entitlements and regulatory approvais for
subsequent phases of the project, further findings associated with Impact
Q-7 would be necessary.

No impact Q-8: The EIR evaluates the cumulative adverse effects of the

Marina Center project, together with other projects, on availability of
utilities and service systems. Phase 1 of the Marina Center project would
have no impact on utilities and service systems availability. Thus, Phase 1
of the project, in combination with other development, wouid not have a
significant cumulative impact on utilities and service systems. If and when
the Project Applicant seeks entitlements and regulatory approvals for
subsequent phases of the project, further findings associated with Impact
Q-8 would be necessary.
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Section 4

Significant Effects that Cannot be Mitigated to a Less than Significant Level

The City finds for each of the significant or potentially significant impacts identified in
this section, Section 4.0, that changes or alterations have been required or incorporated
into the proposed project that substantially lessen the significant effects as identified in
the Final EIR.

As described above, CEQA Guidelines Section 15091 states that no public agency shall
approve or carry out a project for which an EIR has been certified that identifies one or
more significant environmental effects of the project uniess the public agency makes
one or more written findings for each of those significant effects, accompanied by a brief
explanation of the rationale for each finding. The possible findings are:

(1)  Changes or alterations have been required in, or incorporated into, the
project which avoid or substantially lessen the significant environment
effect as identified in the Final EIR.

(2)  Such changes or alterations are within the responsibility and jurisdiction of
another public agency and not the agency making the finding. Such
changes have been adopted by such other agency or can and shouid be
adopted by such other agency.

(3)  Specific economic, legal, social, technological, or other considerations,
including provision of employment opportunities for highly trained workers,
make infeasible the mitigation measures or project alternatives identified
in the final environmental impact report.

Finding

The City hereby finds that changes or alterations have been required in, or incorporated
into, Phase 1 of the proposed project which avoid or substantially lessen all significant
environment effects as identified in the Final EIR. Consequently, there are no significant
environmental effects for the Phase 1 project that cannot be mitigated to a less-than-
significant level
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Section 5
Alternatives

Where a lead agency has determined that, even after the adoption of all feasible
mitigation measures, a project as proposed will still cause one or more significant
environmental effects that cannot be substantially lessened or avoided, the agency,
prior to approving the project as mitigated, must first determine whether, with respect to
such impacts, there remain any project alternatives that are both environmentally
superior and feasible within the meaning of CEQA. Although an EIR must evaluate this
range of potentially feasible alternatives, an alternative may ultimately be deemed by
the lead agency to be “infeasible” if it fails to fully promote the lead agency’s underlying
goals and objectives with respect to the project. For phase 1 of the proposed project,
there would be no significant adverse environmental effects that would not be mitigated
to a less-than-significant level.

Under CEQA Guidelines section 15126.6, the alternatives to be discussed in detail in an
EIR should be able to “feasibly attain most of the basic objectives of the project[.]” For
this reason, the Objectives described above provided the framework for defining
possible alternatives. Alternatives were chosen to encompass a range of urban
development schemes for the project site that would meet the objectives set out both in
the EIR. Based on these objectives, the City developed four alternatives that it
addressed in detail and another 20 alternatives that were not addressed in detail or
were rejected outright as part of the City's early screening. Per CEQA Guidelines
section 15126.6 and the Project's Objectives, the following alternatives to the Project
were identified:

. No Project Alternative;
. Reduced Project Alternative
J Limited Industrial Zoning Alternative

. Off-Site Shoreline Property Alternative

. Coastal Dependent Industrial Zoning

. Ocean View Cemetery

. Coastal Agriculture Land Between Harper Motors and Indianola
. Schneider Industrial Land

. Sierra Pacific Industrial Property

. Old Flea Market Property

. Schmidbauer Lumber Co Property
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. Lieber Coastal Agricultural Property
. Ridgewood Village Property
. Palco Property, Fortuna

. .Convention Center

. Tourism Use

. Covered Swimmin‘g Pool
. Horticultural Gardens

. No Retail Option

. Public Facilities Option

. Intermodal Bus Terminal

. Wetland Restoration and Public Park
. No Fossil Fuel

. Coliege of the Redwoods

Of these 24 alternatives, the following four alternatives were carried forward for
analysis.

No Project Alternative

Under the No Project Alternative, the property would remain zoned and planned
predominantly for Public uses. Only those uses consistent with the Public zoning and
general plan designation could be put forward (on those portions of the property zoned
Public). Aithough the property is privately owned, the Public zoning would not preciude
the owner from developing a use consistent with the Public zoning, and, for example,
leasing the completed development to a governmental agency. The smaller portion of
the project site zoned Limited Industrial could be developed with uses consistent with
the Limited Industrial zoning. Because the property is located in the coastal zone, any
development of the property would be subject to the provisions and regulations of the
City's adopted Local Coastal Program.

A small portion of the project site is zoned Limited Industrial and would remain so. The
RWQCRB has stated that, if the Marina Center project is not approved, the RWQCB
would likely revise the Clean Up & Abatement Order for the property to require clean-up
on a fixed time line. To the extent that the required clean-up impacts existing wetlands
on the project site, wetland mitigation would be required as conditions of approval by
regulatory agencies (e.g., U.S. Army Corps of Engineers). However, the nature and
detail of such mitigation is unknown and could include replacement of the wetlands in-

56




Resolution 2009-51

kind and at their existing locations. Therefore, while the No Project Alternative could be
similar to the site remediation and wetland restoration of Phase 1 of the proposed
project, the specifics of the wetlands mitigation are unknown and may be less beneficial
than that proposed as part of Phase 1 of the proposed Marina Center project.

Objectives

The No Project Alternative would not meet the basic objectives of the project.
Presuming the RWQCB issued a revised Clean Up & Abatement Order for the site, the
No Project Alternative would result in brownfield remediation, but it would not result in
infill development.

Impacts

Presuming under the No Project Alternative that the RWQCB issued a revised Clean Up
& Abatement Order and that the site is remediated in accordance with the order, it is
probable that the site would be graded to eliminate the remnant drainage ditches and
debris piles, and that the on-site wetlands would be substantially reduced or eliminated.
However, it is possible that some wetlands would be left to remain in their current state
rather than be remediated. It is also possible that any wetlands impacted by remediation
activities would be replaced in-kind and at their existing locations, which would be less
beneficial than the consolidated wetlands restoration approach under Phase 1 of the
proposed project. Therefore, under the No Project Alternative, there would likely be
significant biological impacts due to the loss of on-site wetlands, although perhaps to a
less degree than for the project. The loss of wetlands could be mitigated through
payment into a mitigation bank or restoration offsite.

Marina Center Reduced Footprint Alternative

The Marina Center Reduced Footprint Alternative would provide approximately three
quarters of the building space (in square feet) proposed by the Marina Center project.
However, the reduction would not be across the board for each use type. The Marina
Center Reduced Footprint Alternative would increase office space by about 150 percent
and increase industrial space by about 140 percent, but it would reduce restaurant and
retail space and eliminate the residential and museum space proposed by the project.

Depending on the site plan of this alternative, the smaller footprint could make it
possible to avoid some wetland fill depending on specific site remediation requirements
set for them by the RWQCB. Therefore, Phase 1 of the Marina Center Reduced
Footprint Alternative could be similar to the site remediation and wetland restoration of
Phase 1 of the proposed project.

Objectives

The Reduced Footprint Alternative would meet most of the basic objectives of the
project and is feasible.

Impacts
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This Alternative would generate approximately 40 percent fewer daily trips on area
roadways and would likely substantially lessen significant impacts at one or more study
area intersections as compared to the proposed project. As stated above, because of
the significantly reduced daily traffic trips, noise levels would be decreased relative to
the proposed project. Although the lesser size footprint could be expected to make it
possible to avoid some wetland fill, the specific site remediation requirements set by the
RWQCB requires clean-up of the entire site, thus having simiiar impacts to wetlands as
the proposed project. Otherwise this Alternative would not avoid or substantially lessen
any of the other significant or potentially significant impacts identified.

Limited Industrial Zoning Alternative

The Limited industrial Zoning Alternative would create a continuous area of Limited
Industrial-zoned lands by connecting the existing Limited Industrial-zoned lands south of
the project site to the existing Limited Industrial-zoned lands east of the site. The
alternative would provide for the extension of Second and Fourth Streets through the
project site, along with development of 407,000 square feet of industrial buildings, 626
parking spaces, and loading docks for the larger industrial buildings.

Depending on the site plan of this alternative, a different footprint could make it possible
to avoid some wetland fill depending on specific site remediation requirements set for
them by the RWQCB. Therefore, Phase 1 of the Limited Industrial Zoning Alternative
could be similar to the site remediation and wetland restoration of Phase 1 of the
proposed project.

Objectives

The Limited Industrial Zoning Alternative would meet all of the basic project objectives
and is feasible.

Impacts

This Alternative would generate approximately 33 percent fewer daily trips on area
roadways and would therefore likely substantially lessen significant impacts at one or
more study area intersections as compared to the project. Also, because of the
significantly reduced daily traffic trips, noise levels would be decreased relative to the
proposed project. Although the site design would make it feasible to avoid a greater
percentage of wetlands on the property, specific site remediation requirements set by
the RWQCB requires clean-up of the entire site, thus having similar impacts to wetlands
as the proposed project.

Off-site Shoreline Property Alternative

The site of the Off-Site Shoreline Property Alternative is owned by the Project Applicant.
it is approximately 30 acres in size and is, for the most part, zoned and planned for
Commercial Waterfront uses with some Natural Resources zoning. The property is
located adjacent to Humboldt Bay in the coastal zone and has about 16.5 acres of
wetlands primarily around the outside edges of the property. The Off-Site Shoreline
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Property Alternative assumes that the same uses proposed by the project would be
developed on the Shoreline property.

Phase 1 of the Limited Industrial Zoning Alternative would be similar to the site
remediation and wetland restoration of Phase 1 of the proposed project.

Objectives

This Alternative would also meet most of the basic project objectives and is considered
feasible. In addition, this Alternative would likely be capable of substantially lessening
impacts to wetlands since most of them exist along the site property penmeter and
therefore would be easier to avoid and protect.

Impacts

The Off-Site Shoreline Property Alternative would not avoid or substantially lessen any
of the significant or potentially significant impacts that wouid result from the Marina
Center project. Many of the environmental issues associated with the project site -
including biological resources, cultural resources, and hazards and hazardous materials
impacts — would also arise with development on the Shoreline property. The property is
located in the coastal zone and would require a local coastal program amendment to
change the zoning and general plan designation for at least part of the property. In
general, the same, or practically the same, significant impacts that would result from
development of the Marina Center project on the project site would result from
development of the same project on the Shoreline property.

Environmentally Superior Alternative

For the project as a whole, the environmentally superior alternative is the No Project
Alternative. When the No Project Alternative is the environmentally superior alternative,
the EIR must also identify an environmentally superior alternative among the other
alternatives. The environmentally superior alternative among the other alternatives is
the Marina Center Reduced Footprint Alternative. Because this alternative would
provide 76 percent of the building area proposed by the Marina Center project, it could
result in some reduced impacts associated with site remediation and wetland restoration

Finding

The City finds that that a good faith effort was made to evaluate all feasible alternatives
in the EIR that are reasonable alternatives to the Marina Center Project and could
feasibly obtain the basic objectives of the project, even when the alternatives might
impede the attainment of the project’s objectives and might be more costly. As a result,
the scope of alternatives analyzed in the EIR is not unduly limited or narrow. The City
also finds that all reasonable alternatives were reviewed, analyzed, and discussed in
the review process of the EIR, Phase 1, and the ultimate decision on the Marina Center
Project. The City hereby finds that changes or alterations have been required in, or
incorporated into Phase 1 of the proposed project which avoid or substantially lessen all
significant environment effects as identified in the Final EIR.
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This Statement of Findings only applies to Phase 1 of the proposed project, which
would include brownfield remediation and wetland restoration. Separate Findings will be
prepared for other future phases of the proposed project when they are subject to
decision by the City Council.
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Section 6

General Findings

1.

The plans for the project have been prepared and analyzed so as to provide for
public involvement in the planning and CEQA processes.

Comments regarding the Draft EIR received during the public review period have
been adequately responded to in written Responses to Comments attached to
the Final EIR and Errata.

To the degree that any impacts described in the Final EIR are perceived to have
a Less-than-Significant Effect on the environment or that such impacts appear
ambiguous as to their effect on the environment as discussed in the Draft EIR,
the City has responded to key environmental issues and has incorporated
mitigation measures to reduce or minimize potential environmental effects of the
proposed project to the maximum extent feasible.

The documents and material constituting the record of this proceeding are
located at the City of Eureka, 531 K Street, Eureka, California 95501 and the
custodian of said records is the Clerk of the City of Eureka.

61




Resolution 2009-51

EXHIBIT “B”
CONDITIONS OF APPROVAL AND
MITIGATION MONITORING AND REPORTING PROGRAM

Approval of the coastal development permit is conditioned upon the following terms and
requirements. The violation of any term or requirement of this conditional approval may
result in the revocation of the permit. The Conditions of Approval and Mitigation
Measures shall be completed to the satisfaction of the City of Eureka or as listed in the
Mitigation Monitoring and Reporting Program (MMRP). Compliance shall be determined
by the City, and the elimination or replacement of conditions or mitigation measures
shall be at the discretion of the City, provided the elimination or replacement of
conditions or mitigation measures accomplish the intended purpose of the original
condition.

The applicant is solely responsible for complying with any conditions, mitigations or
regulations required by any agency other than the City of Eureka.

CONDITIONS OF APPROVAL

1. The applicant shall comply with all mitigation measures listed in the MMRP.

2. A Grading Permit and an Erosion Control Permit shall be obtained from the City
of Eureka Building Official for grading performed on the site.

3. Prior to issuance of the grading permit, the applicant shall reimburse the city for
all expenses incurred in the preparation and certification of the EIR.

>—

MITIGATION MONITORING AND REPORTING PROGRAM
A. Introduction

When approving projects with Environmental Impact Reports (EIRs) that identify
significant impacts, the California Environmental Quality Act (CEQA) requires public
agencies to adopt monitoring and reporting programs or conditions of project approval
to mitigate or avoid the identified significant effects (Public Resources Code Section
21081.6(a)(1)). A public agency adopting measures to mitigate or avoid the significant
impacts of a proposed project is required to ensure that the measures are fully
enforceable, through permit conditions, agreements, or other means (Public Resources
Code Section 21081.6(b)). The mitigation measures required by a public agency to
reduce or avoid significant project impacts not incorporated into the design or program
for the project, may be made conditions of project approval as set forth in a Mitigation
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Monitoring and Reporting Program (MMRP). The program must be designed to ensure
project compliance with mitigation measures during project implementation.

The MMRP includes the mitigation measures identified in the EIR required to address
only the significant impacts associated with the project being approved. The required
mitigation measures are summarized in this program.

B. Format

The MMRP is organized in a table format (see Attachment 1), keyed to each significant
impact and each EIR mitigation measure. Oniy mitigation measures adopted to address
significant impacts for Phase 1 are included in this program. Each mitigation measure is
set out in full, followed by a tabular summary of monitoring requirements. The column
headings in the tables are defined as follows:

. Mitigation Measures adopted as Conditions of Approval: This column
presents the mitigation measure identified in the EIR.

. Phase: The proposed project would be constructed in phases, and the Project
Applicant is only seeking approvals and entitiements for the Phase 1 of the
proposed project under these Findings.

) Implementation Procedures: This column identifies the procedures associated
with implementation of the migration measure.

o Monitoring Responsibility: This column contains an assignment of
responsibility for the monitoring and reporting tasks.

. Monitoring and Reporting Action: This column refers the outcome from
implementing the mitigation measure.

. Mitigation Schedule: The general schedule for conducting each mitigation task,
identifying where appropriate both the timing and the frequency of the action.

» Verification of Compliance: This column will be used by the lead agency to
document the person who verified the implementation of the mitigation measure
and the date on which this verification occurred.

C. Enforcement

If the project is approved, the MMRP would be incorporated as a condition of such
approval. Therefore, all mitigation measures for significant impacts must be carried out
in order to fulfill the requirements of approval. A number of the mitigation measures
would be implemented during the course of the development review process. These
measures would be checked on plans, in reports, and in the field prior to construction.
Most of the remaining mitigation measures would be implemented during the
construction, or project implementation phase.
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CITY MANAGER

° Eureka, Californta 95501-1146 ©  (707) 441-4]44
fax (707) 441-4]38

November 12, 2009

Randy Gans

CUE VI LLC

325 Fifth Street - - - - - -
Eureka, CA 95501

RE: Balloon Track - Notice of Abatement

Dear Mr Gans

The purpose of this letter 1s to follow up on the City Council’s action of November 3,
2009, to adopt Resolution No 2009-51, and to provide you with notice that-the -
conditions at the Balioon Track have been declared a public nutsance under the City of
Eureka Municipal Code and that CUE Vi s ordered to abate the public nuisance

As outlined in the City Counctl Resolution, soil samples taken from the project site
revealed that there 1s petroleum and other contaminants in the shaliow soils on the site,
which are a detriment to the public welfare In addition, overgrown vegetation, which
creates a health and fire threat to neighboring properties, continues to be a problem on
the site Vegetation overgrowth on the site has been exacerbated by the trash and
rubbish that 1s scattered throughout the site which make regular mowing and weed
abatement difficult if not impossible These conditions on the site are a threat to the
public welfare and have created and continue to threaten to create a public nuisance
under the Eureka Municipal Code sections 94 17, 150 163(B), 150 163(E), 150 163(J),
and 150 163(K)

The North Coast Regional Water Quality Control Board has approved a Supplemental
Intenm Remediation Action Plan (SIRAP) in keeping with the Regional Board's Cleanup
and Abatement Order for the Balloon Track (CAO No R1-2001-26) The SIRAP
includes a plan for general site clearing and debris removal, focused soll remediation of
areas with contamnated soll, restoration of the wetlands area, and grading and
placement of cover material over much of the snte

Implementation of the measures described in the SIRAP will serve toaddress the
public nuisances identified in this letter and City Council Resolution No' 2009-51 .




RE: Balloon Track — Notice of Abatement
Page 2

Therefore, in accordance with City Councit direction and Eureka Municipal Code
sections 94 18(B) and 150 164(A) and (B), CUE VI 1s ordered to abate the public
nuisance in a manner consistent with the measures described in the SIRAP within 180
days of the date of this notice In complying with this order CUE VI 1s expected conform
to state and local regulations governing the abatement of the public nuisance If you
belisve it 1s not possible to abate the public nuisances described within this letter within
180 days, you must provide a schedule, including an estimated completion date, to the
City Councii for approval

Sincerely,

City Manager

CC Mayor and City Council
City Attorney




Ralph Faust

P. 0. Box 135
Bayside, CA 95524
December 3, 2009

Hon. Bonnie Neely, Chai
Ca?l?for: i:an;a:c:IYCom?rI\rission R E C E , VE D

45 Fremont Street, Suite 2000

San Francisco, CA, 94105 DEC 03 2009
CALIFORNIA
Re: Appeal No. A-1-EUR-09-49 (CUE VI LLC) COASTAL COMMISSION

Dear Ms. Neely:

This letter is written in support of the Commission staff recommendation that the Commission
find that the appeal of the above permit raises a substantial issue.

The permit was issued by the City of Eureka on November 3, 2009. It authorizes the applicant,
CUE VI LLC, to dredge and fill wetlands, and to fill and.cover ESHA, contrary to the City’s
certified LCP (Eureka City Code section 156.602) and contrary to Coastal Act sections 30233 and
30240, which are effectively incorporated into the City’s certified LCP. The City has conceded
that this permit is inconsistent with its certified LCP, but has attempted to rationalize its
approval under the “balancing” provisions of sections 30200 and 30007.5 of the Coastal Act.
This admitted inconsistency in itself demonstrates that a substantial issue exists and requires
that the Commission take this appeal and conduct a full review of the substantial coastal policy
issues raised by this permit. Because the Commission staff report fully analyzes the presence of
substantial issues in this appeal, this letter will attempt to provide context for the Commission
regarding the background and development scheme related to this proposed project.

The applicant characterizes this permit both as Phase | of its Marina Center development
proposal and as an interim remediation plan for the so-called Balloon Track site in Eureka. This
site is an old railroad yard, and is now substantially polluted. Historically, it was a tidal slough
with adjoining coastal marsh and wetlands that was filled in order to enable industrial
development. It still contains remnants of the tidal slough as well as small remnant wetlands
scattered on the site. Under the terms of the City’s certified LCP the slough and all of the
wetlands are declared to be Environmentally Sensitive Habitat Area (ESHA). Further, the State
Lands Commission has indicated that a present controversy exists regarding the extent of the
public trust at this location because much of the site was subject to tidal action before it was
altered by man. Hydrocarbon pollutants have been identified at numerous locations
throughout the site, and dioxins have been found at every one of the limited number of
locations which the applicant has chosen or allowed to be sampled.

There is no dispute regarding whether the site requires a cleanup. Many in the community
have sought a full cleanup of this site since the railroad abandoned its operation on the North
Coast, and to the best of my knowledge and understanding of the law, the Union Pacific

ATTACHMENT 4




Bonnie Neely, Chair

California Coastal Commission
December 3, 2009

RE: Appeal No. A-1-EUR-09-049

Railroad, the oldest and largest operating railroad company in the United States remains fully
liable under state and federal law for a complete cleanup of this site. Instead, this dispute
concerns whether this particular proposal is a genuine effort to remediate and restore the site,
or rather a preliminary effort to prepare the site for the particular Marina Center development
that the applicant proposes for ultimate use of the site, masquerading as a cleanup.

The proposed Marina Center development is a large commercial and business park
characterized as a “mixed-use” development that would cover most of the site, including a
number of areas that are now wetlands and ESHA. If it were submitted to the Coastal
Commission now in its present complete form, it could not be approved consistent with the
Coastal Act because it would require the complete destruction of wetlands and ESHA for a
development consisting of uses that are contrary both to the specific provisions of the Coastal
Act pertaining to ESHA and wetlands and to the prioritization of uses in the Coastal Act. Both
the developer and the City have consistently refused to analyze the prospects for development
of the site with uses consistent with the priorities established by the Legislature in the Act.

To solve this problem of project approvability, the developer has proposed what it calls an
interim remediation plan {the “SIRAP”). The SIRAP would remove some contaminants and
dredge an area of the property to create wetlands and a slough. The area to be dredged
includes sites which, when tested, have shown dioxin to be present in 100% of the samples
tested. The SIRAP would not further characterize the presence or severity of contamination on
any portion of the site. Instead, it would take the material dredged from the created slough
and spread it over the entire site, obliterating all of the wetlands and ESHA on the site and
leaving only the newly created wetland and slough, which it characterizes as appropriate
mitigation for the destroyed wetlands and ESHA. The applicant admits that this purported
cleanup would leave an unknown amount of contaminants buried under this new fill. The
SIRAP would also spread soil throughout the site from the dredged material that is likely
contaminated with dioxin. This proposal has two significant benefits for the developer: first, it
allows the developer and the City to claim that the site is being cleaned up; second, it
completely eliminates the wetlands and ESHA on the site that, if they remained, would make
the subsequent phases of its development proposal not approvable under the Coastal Act. The
SIRAP has no apparent benefit to those of the public who would like to see a genuine cleanup
and restoration of the site. This proposal is not a cleanup; it is simply a cover-up, of the
wetland and ESHA resources on the site.

At the City of Eureka hearing on this CDP, the principle arguments in favor of the SIRAP were
“jobs”, and “let’s finally get this site cleaned up”. Neither of these is persuasive. Job creation is
not a basis for approval of a CDP that is otherwise inconsistent with the certified LCP and the
Act. Further, although this proposal will provide some jobs for workers at the site, a real
cleanup and restoration would create many more job opportunities because of the greater
scope of the work. As for cleaning up the site, the opponents of this permit want a cleanup;
but unlike the developer, they want a real cleanup and restoration. The developer may
attempt to wrap itself in the flag of the North Coast Regional Water Board, and assert that it is

Page 2



Bonnie Neely, Chair

California Coastal Commission
December 3, 2009

RE: Appeal No. A-1-EUR-09-049

required by that Board to remediate the site. The Regional Board has ordered the site owner to
clean up the contaminants on the site; that order has existed and been largely ignored for many
years. But there is no order requiring this particular plan; the Regional Board did not and could
not legally concoct this SIRAP. Water Code section 13360 clearly specifies that the Board may
not specify the design, location, type of construction or particular manner in which a
responsible party must comply with a Board remediation order. There are and remain many
alternatives for compliance with the Board order, including, for interim containment, Best
Management Practices that would not harm existing wetland and ESHA resources. The
Commission has seen such proposals from e.g. Caltrans or oil companies, both of which
periodically face the issue of confining contaminants without harming resources.

The CDP for the SIRAP issued by the City raises substantial issues with respect to the standards
of City of Eureka Code section 156.602, and of sections 30233 and 30240 of the Coastal Act.
The Commission staff report fully analyzes these issues and provides a clear basis for the
Commission to find substantial issue. The Commission should find substantial issue and
conduct a full hearing on this permit. ‘

Thank you for your consideration of this matter.

Singerely,

Signature on File  Z4——

S fdph Faugt

Cc:  City of Eureka
Security National Properties

Page 3
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Bob Merrill

From: Miller, Gina [GMiller@snsc.com]
Sent: Thursday, December 03, 2009 12:28 PM
To: bonnie.neely@co.humboldt.ca.us; Bob Merrill

I am confused, why would the California Coastal Commission delay or stop the clean
up of the Balloon Track in Eureka?

Thank You

Gina Miller
800-603-0836 ext 2688
fax 916-231-2630

email gmiller@snsc.com

THIS COMMUNICATION IS FROM A DEBT COLLECTOR. SN SERVICING CORPORATION, THEIR
EMPLOYEES, AGENTS AND ATTORNEYS ARE ATTEMPTING TO COLLECT A DEBT. ANY
INFORMATION OBTAINED BY US WILL BE USED FOR THAT PURPOSE. TO THE EXTENT THAT
YOU MAY HAVE RECEIVED A DISCHARGED IN BANKRUPTCY, THIS COMMUNICATION
SHOULD NOT BE CONSTRUED AS INTENT TO SUBJECT YOU TO PERSONAL LIABILITY FOR
THE DISCHARGED DEBT.

This message (and any associated files) is intended only for the use of the individual or entity to which it
is addressed and may contain information that is confidential, subject to copyright or constitutes a trade
secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or
distribution of this message, or files associated with this message, is strictly prohibited. If you have
received this message in error, please notify us immediately by replying to the message and deleting it
from your computer.

Messages sent to and from us may be monitored. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions
that are present in this message, or any attachment, that have arisen as a result of e-mail transmission. If
verification is required, please request a hard-copy version. Any views or opinions presented are solely
those of the author and do not necessarily represent those of the company.
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Bob Merrill

From: Clark, Cindy [CClark@snsc.com]

Sent:  Thursday, December 03, 2009 12:30 PM
To: Bob Merrill

Subject: Ballon Track cleanup

Dear Bob.
My name is Cindy Clark, and | am a life-long resident of Eureka.

| wanted to et you know that | am in support of the clean-up of the Balloon Track. Please do what you can to be
sure the Coastal Commission doesn't stand in the way of the clean-up.

We, as a community, have put up with this eye-sore for much too long, and there is nothing we'd like better than
to see this cleaned up as soon as possible. If the majority of the citizens of the City of Eureka and the North
Coast Regional Water Quality Control Board have given their approvals, then | don't believe the Coastall
Commission should have any right to deny us. They don't have to live here - we dol

Thank you for your time and support.
Cindy Clark

3118 S Street
Eureka, CA 95503

This message (and any associated files) is intended only for the use of the individual or entity to which it
is addressed and may contain information that is confidential, subject to copyright or constitutes a trade
secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or
distribution of this message, or files associated with this message, is strictly prohibited. If you have
received this message in error, please notify us immediately by replying to the message and deleting it
from your computer.

Messages sent to and from us may be monitored. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions
that are present in this message, or any attachment, that have arisen as a result of e-mail transmission. If
verification is required, please request.a hard-copy version. Any views or opinions presented are solely
those of the author and do not necessarily represent those of the company.
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Bob Merrill

From: Barnick, Gretchen [GBarnick@snsc.com]
Sent: Thursday, December 03, 2009 12:32 PM
To: Bob Merrill

| can not believe that we as a city and the water Quality Control Board can approve to CLEAN up our city and
restore the wetlands and some one in SF can put yet another hold on this project! We need to get this project
done and the sooner the better. It is ridicuious that it has even taken this long. PLEASE do what ever you can to
move this forward.

Thank You,

Gretchen Barnick
6200 Beechwood, Eureka, CA

This message (and any associated files) is intended only for the use of the individual or entity to which it
is addressed and may contain information that is confidential, subject to copyright or constitutes a trade
secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or
distribution of this message, or files associated with this message, is strictly prohibited. If you have
received this message in error, please notify us immediately by replying to the message and deleting it
from your computer.

Messages sent to and from us may be monitored. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions
that are present in this message, or any attachment, that have arisen as a result of e-mail transmission. If
verification is required, please request a hard-copy version. Any views or opinions presented are solely
those of the author and do not necessarily represent those of the company.

12/4/2009
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Bob Merrill

From: Pilgrim, Sherry [SPilgram@snsc.com]
Sent:  Thursday, December 03, 2009 12:44 PM
To: Bob Merrill

Subject: Balloon Tract

Dear Bob Merrill

Enough is enough! We the citizens of Eureka fully & totally support the clean-up of the Balloon tract & the forward
movement of this project. The California Costal Commission for some ridiculous reason is set on putting up
stumbling blocks all the way. The clean-up would help beautify the city, restore Wetlands & bring in revenue,
What is the problem?

Piease encourage the California Costal Commission to move forward & let the project continue in the best
interest of all of us

Thank you

Sherry Pilgrim

This message (and any associated files) is intended only for the use of the individual or entity to which it
is addressed and may contain information that is confidential, subject to copyright or constitutes a trade
secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or
distribution of this message, Or files associated with this message, is strictly prohibited. If you have
received this message in error, please notify us immediately by replying to the message and deleting it
from your computer.

Messages sent to and from us may be monitored. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions
that are present in this message, or any attachment, that have arisen as a result of e-mail transmission. If
verification is required, please request a hard-copy version. Any views or opinions presented are solely
those of the author and do not necessarily represent those of the company.

12/4/7009
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Bob Merrill

From: mommynanc325@att.net
Sent: Thursday, December 03, 2009 8:12 PM
To: Bob Merrill

We encourage your support for the Marina Center project at the upcoming Coastal Commission
meeting. The project owners have and will continue to upgrade the Balloon Tract to make it a space we
can all be proud of. Both the Eureka City Council and North Coast Regional Water Quality Control
Board have approved and shown support of the project, we hope you will also.

Nanc & Ted Frazel
Eureka, CA

12/4/5000
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Bob Merrill

From: jeffandbecca@juno.com
Sent:  Thursday, December 03, 2009 11:43 PM

To: bonnie.neely@co.humboldt.ca.us; Bob Merrill
Subject: Marina Center

Hello,

As a concerned citizen in Humboldt County I would like to express my support for the Marina Center

project and ask for your support to help make it happen. I would like to see the balloon track cleaned up.
Thanks v

Jeff Harrison

12/4/17009
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Bob Merrill

From: Michael Retzloff [reelmen55@gmail.com)
Sent: Friday, December 04, 2009 9:45 AM

To: Bob Merrill

Subject: [Possible Spam] Balloon Tract

Importance: Low
Dear Mr. Merrill,

Please read my letter to you regarding this issue and carefully contemplate your actions.
Respectfully,

Jack Retzloff



RECEIVED

Mr, Bob Merrill

North Coast District Manager DEC 04 2009
California Coastal Commission

710 E Street, Suite 200 co CALIFORNIA
Eureka CA 95501 ASTAL COMMISSION

Dear Mr. Merrill,

As shown by the growing support of citizens at the Eureka city council meetings, almost all of
the citizens of Eureka believe that the Balloon Tract clean up is a good thing and believe that the
interim cleanup work should begin immediately so that the determination of what additional
cleanup work that needs to be done can be completed.

Environmental concerns are important to all but when the means to protect the environment
include unusual delay and obstruction of projects deemed economically important to a
community something is wrong.

Without obstruction of worthwhile economic projects around the bay and elsewhere in Humboldt
County, the people engaged in the extremist environmental activist movement could not survive.
These “environmentally conscious” people need those developer and donor dollars to provide for
their own jobs and don’t care about creating jobs for others. This type of environmental

activism is really nothing more than greed in disguise. It helps a very few financially and leaves
the great majority without economic options. Baykeeper appears to use obstruction via the
justice system to strain the financial ability of, or even bankrupt, well intentioned and
hardworking people attempting to develop the bay front. If the people attending the city council
meetings in favor of the interim cleanup plan for the Balloon Tract are a gauge of thought, then
these members of our community have drawn a line in the sand. The Baykeeper side offers no
alternatives to the cleanup effort at hand other than to say more studies need to be done. 1
noticed no one crossed over to the Baykeeper side.

The Arkleys have given back to the community with many worthwhile projects from which they
can never economically benefit but are nevertheless aesthetically pleasing and functional to the
community, Everything they have done has been a first class effort. No corners have ever been
cut in any of these projects. All criticism of the past projects has proven to be baseless over time.
I suspect the criticism of the Balloon Tract cleanup will eventually prove to be a non-issue as
well.

The Arkleys have focused on cleaning up Eureka and giving back to the community. They don’t
have to do it here but they have chosen to. They have created a multitude of jobs and supported
multiple local businesses as well. On the opposite extreme, by employing subterfuge and
arrogance, Baykeeper and its ilk have focused on taking away from the community they claim to
be helping. It is clear that Baykeeper and any supporters of Baykeeper are not really interested in
cleaning up the environment. If they were, they would not be opposed to theinitial cleanup and
fact finding planned for the Balloon Tract.




Most reasonable people can see the damage that has been done to our local economy as a result
of extremist environmental activism. Humboldt County no longer has abundant, good paying
jobs that can support families as a result of past environmental extremism. It is generally agreed
by most reasonable people that Baykeeper and other environmental extremist groups have been a
part of the disruption process to prevent logging, revival of rail, green port shipping, and any
kind of development along the Humboldt Bay harbor. Almost everyone in our community cares
about the environment these days. All development projects are required to and make every
attempt to provide for mitigation in the event that the environment in some way becomes
damaged as a result of the development. Is this money well spent or is it overkill?

There are no alternative solutions to the cleanup or how it should be done, only compromise.
The entire community should be working together to get the Balloon Tract cleaned up, not
arguing about HOW it should be done. The Arkleys have paid real experts to make sure that the
cleanup is carried out with the best effort man can make with the financial resources at hand.
This is more than anyone else in our community can do and more than anyone else is willing to
do.

- Why does Baykeeper insist on making this effort harder than it needs to be? Another lawsuit to
stall the project? Does anyone wonder why the Baykeeper folks have no experts to refute the
current Balloon Tract cleanup plans? Is it because all of the experts actually agree with the
current plan? Why doesn’t Baykeeper provide some financial assistance to the cleanup effort if
they feel so strongly that more needs to be done before anything gets started? Now that would
really be helping the community move forward and joining hands to get this job done. Lawsuits
are not financial assistance; there is no real motive other than delay, intimidation, obstruction,
and financial harm to the targeted party. Very few individuals have the financial means or
determination to stand up to these lawsuits and all communities suffer from them.

This has never been a perfect world and it never will be. We can only make it as good as we can.
No matter how much planning goes into a project, some kind of change usually needs to be made
as a project moves along and unforeseen things get discovered. That’s the way it is.

Our community is busy cleaning up at home. Everyone shouldwork with together to get it done.
Unless you are receiving funds from these “environmental” groups, you have no compelling
reason not to listen to what the public is demanding.

I strongly urge you to view the efforts of Baykeeper and their ilk with extreme skepticism. It is
highly unlikely that these groups actually paid any engineers or chemists to analyze the soils or
data provided by the property owner’s engineers. I believe that any data they have was
assembled from previous cleanup efforts at other properties that were significantly more polluted
than the Balloon Tract.

Who do you really represent?

Respectfully,




Jack Retzloff
2439 “S” Street
Eureka, CA

707-601-8488
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Bob Merrill

From: katie kubala [katie_kubala@hotmail.com)
Sent:  Friday, December 04, 2009 9:54 AM

To: bonnie.neely@co.humboldt.ca.us; Bob Merrill
Subject: Balloon Track

Hello,

[ am emailing you to express my support with the clean up of the Balloon Track, and I
feel the Coastal Commission should not stand in the way. Please assist us in supporting the
clean up and preservation of Eureka and our Bay. This can only be done with your
leadership. I appreciate your consideration.

Thank you,

Katie Kubala

Humboldt County Resident

Chat with Messenger straight from your Hotmail inbox. Check it out

195/4A/DN0NN0O
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Bob Merrill

From: Gregg Gardiner [gregg@101things.com]
Sent:  Friday, December 04, 2009 10:15 AM
To: Bob Merrill

Subject: Marina Center - Balloon Track

Dear Bob Merrill,
Here is my letter of support for the cleanup of the balloon track.
Sincerely,

Gregg Gardiner

101 Things to Do
2383 Myrtle Ave.
Eureka, CA. 95501
Office 707-443-1234
Fax 707-443-5308
Cell 707-834-9595
www.101things.com
gregg@101things.com

12/4/7009




Gregg Gardiner

4351 Cedar St.
Eureka, CA. 95503
Gregg@101things.com

December 4, 2009

RECEIVED

North Coast District Manager

California Coastal Commission '

Attn: Bob Merrill DEC 0 4 7003
710 E Street, Suite 200 CALIFORNIA
Eureka, CA 95501 COASTAL COMMISSION

RE: Remedial Action Plan and Wetlands Restoration of the Former Southern Pacific rail yard in
Eureka, Case # INHU064

Dear Mr. Merrill,
Thank you for the opportunity to comment on this very important project.

Like many residents in Eureka I have followed the developments of this specific site for some
time. I thought it would be worthwhile to start off my comments with a bit of history about this
specific site.

The railroad began operations at this site in 1888 and for most of its life the site was owned by
Northwestern Pacific Railroad Co. In the mid-1980s the site was acquired by Southern Pacific
and operations were discontinued at Eureka rail yard. But for over 100 years this site was used as
arail yard and one would expect to find many environmental issues for a high-use industrial site
of this type.

Since 1988 this site has not only been vacant but it has been a huge blight on our community. It
has served as a place for homeless people to find haphazard shelter, a place for rodents to
congregate and trash to accumulate.

There has been much talk about what to do with this site... things like a proposed jail, a Wal-
Mart, affordable housing — but nothing ever happened. It has remained a blight for more than 20
years.



In 2006 the site was purchased by a division of Security National called CUE — Clean Up Eureka
— and renamed the Marina Center Project.

So what kind of steward of the land has CUE been?

After acquiring the property, they immediately began hauling out significant amounts of rubble
that had been placed there over the previous two decades. Next, they installed a temporary fence
around the property to keep out not only vagrants but also stray animals. They cut down all of
the weeds and have kept the property mowed so that it looks somewhat presentable. And from
everything I've read, they spent a significant amount of money analyzing just what needed to be
done to have a complete environmental cleanup completed.

Finally our community has a responsible landowner who is willing and has the resources to take
on a project that virtually no one else would. They have done significant work already and it
appears that they are willing to spend close to $2 million to restore this property.

When done they will be leaving our community with a 10-acre wetland site. They will have
removed all the toxic soil and old rusted rails cars and locomotives — restoring this land area for a
productive use in the near future. In the long-term this will bring new job opportunities which are
badly needed in our community. ‘

I support this remedial action plan and wetland restoration project and I'm very grateful that we
finally have a responsible landowner who is and has been willing to take on the difficult
challenges associated with this property and finally remove this blight from our community.

This matter has been extensively reviewed by the Eureka City Planning Department, the City of
Eureka, Administration and Council as well as the Water Quality Control Board from the

community prospects we hope that your decision will be favorable so we can finally get this
horrific blight removed from our community.

Sincerely,

Gregg Gardiner
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Bob Merrill

From: Munson, Michael [michael.munson@welisfargoadvisors.com]
Sent:  Friday, December 04, 2009 10:28 AM

To: 'bonnie.neely@co.humboldt.ca.us'; Bob Merrill

Cc: 'Ryan, Jennifer'

Subject: Balloon Tract

Dear Ms Neely and Mr. Merrill,

| am writing you in support of the Balloon Tract clean up and in general the support of the Marina project. | fully support letting
the owner of the balloon tract start the clean up procedure | feel it is a huge step in the right direction for our community and
that the owners have gone above and beyond in their efforts to address all concerns. This project is good for our community
and a much better alternative to letting the land just sit which is pretty much the aiternative if the owners were not to foliow
through with their vision, as | do not see anyone else stepping up to the plate with the backing to make anything else work
there. The "due process" has been followed and the approvals and permits have been issued, where does this stop? | urge
you not to allow anymore delay in the clean up of the balloon tract. Stop delaying and let our community thrive!

Sincerely,

Michael Munson

First Vice President of Investments, Officer
Financial Advisor

Munson Bowen Financial Strategies Group
318 Fifth St.

Eureka, CA 95501

Phone: (707) 442-2225

Toll Free (800) 925-2422

Fax: (707) 442-2576

michael. munson@wfadvisors.com

ATTENTION: THIS E-MAIL MAY BE AN ADVERTISEMENT OR SOLICITATION FOR PRODUCTS
AND SERVICES.

If you are a current Wells Fargo Advisor client and wish to unsubscribe from
marketing e-mails from your financial advisor, reply to one of his/her e-mails
and type "Unsubscribe” in the subject line. This action will not affect
delivery of important service messages regarding your accounts that we may
need to send you or preferences you may have previously set for other e-mail
services.

If you are not a client, please go to https://www.wachovia.com/email/unsubscribe

For additional information regarding our electronic communication policies
please go to http://wellsfargoadvisors.com/disclosures/email-disclosure.html

Investments in securities and insurance products are:
NOT FDIC-INSURED/NOT BANK-GUARANTEED/MAY LOSE VALUE

Wells Fargo Advisors, LLC is a nonbank affiliate of Wells Fargo & Company,
Member FINRA/SIPC1 North Jefferson, St. Louls, MO 63103.

17/4/7000
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Bob Merrill

From: Jennifer Miller [loveethan2003@yahoo.com]
Sent:  Friday, December 04, 2009 9:56 PM

To: Bob Merrill

Subject: Marina Center/Ballon Track Clean Up

Bob,

My family and I support the clean up of the Balloon track and the Marina center. We have lived here in
Humboldt County for 4 generations and we support this project because it supports the families of
Humboldt County and the City of Eureka. This property needs to be cleaned up-it is in a horrible state, |
and has been neglected for too long. The City of Eureka deserves this project to be completed and
especially to have the property cleaned up so it is not the eye sore it is now. We thank you for your
support of this project.

Thank you, :

Chris and Jennifer Miller

12177009
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Bob Merrill

From: nick robinson [swissforestryrobinson@yahoo.com]
Sent: Saturday, December 05, 2009 9:51 AM

To: Bob Merrill

Subject: Ballon Track

Bob

I am a home owner in Eureka, CA and have lived in Humboldt county for most of my life. Me and my
family are completely in support of the Balloon Track clean up, and are also shocked at the prospect of it
being slowed down further by this recent appeal. My whole life areas like this in this county have done
nothing but sit - and it seems completely ridiculous that this area is under so much protest. The
improvement to this area of Eureka would not only make our waterfront more attractive for all - but I
expect a direct impact to the values of our homes, and quality of life - assuming a larger marina and
board walk. ‘

I have not met one person who does not want to see this happen. It seems we only read of these people
who want to stop it from happening. Nothing is more frustrating than people who are not from your
community preventing quality projects from occurring. Our elected officials have approved this
proposal.

Please have the insight to not let politics prevent our community from moving froward.

Thanks



STATE OF CALIFORNIA -- NATURAL RESOURCES AGENCY - ARNOLDR SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

NORTH COAST DISTRICT OFFICE
710 E STREET « SUITE 200
EUREKA, CA 95501

VOICE (707) 445-7833

FACSIMILE (707) 445-7877

TRANSCRIPTION OF VOICE-MAILED PUBLIC COMMENT

To: CCC North Coast District Office 707-445-7833 Voicemail
From: “An Intellectual Citizen”
Subject: A-1-EUR-09-049 (CUE VI, LLC), Item Thl4c

Recorded December 5, 2009
Received: December 7, 2009 08:22 PST

Yeah, | just want to say you guys should stop trying to, uh, prohibit people from, um,
working on the Balloon Track. You guys are just a bunch of lames that have nothing
better to do. You guys should, um, be more concerned about with people’s, ah, well-
being, you know, uh, prosperity, cleaning up Eureka, bringing business here. You guys
are trying to hold us back. You know what? You guys should go get a life, dude, you
know, and stop saving mud puddies. Lame.
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Bob Merrill

From: marilyn coilson [momm371@yahoo.com]
Sent:  Sunday, December 06, 2009 4:33 PM
To: Bob Merrill

Subject: Balloon Tract

Dear Mr. Merrill

| am writing you to address my desire for you to use whatever influence you have with the California Coastal
Commission to complete this, hopefully final step, to finally cleaning up the blight that is the Balloon Tract.

What possible objection could the Coastal Commission have to removing the cause of contamination to our water
and wildiife?

1 can not think of any plausible reason the Commission wouid want to prevent this from happening.
Marilyn F. Colson

3335 Albee Street

Eureka CA 95503

This message (and any associated files) is intended only for the use of the individual or entity to which it is
addressed and may contain information that is confidential, subject to copyright or constitutes a trade
secret. If you are not the intended recipient you are hereby notified that any dissemination, copying or
distribution of this message, or files associated with this message, is strictly prohibited. If you have
received this message in error, please notify us immediately by replying to the message and deleting it
from your computer,

Messages sent to and from us may be monitored. Internet communications cannot be guaranteed to be
secure or error-free as information could be intercepted, corrupted, lost, destroyed, arrive late or
incomplete, or contain viruses. Therefore, we do not accept responsibility for any errors or omissions that
are present in this message, or any attachment, that have arisen as a result of e-mail transmission. If
verification is required, please request a hard-copy version, Any views or opinions presented are solely
those of the author and do not necessarily represent those of the company.

1A 7T INNNO
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Bob Merrill

From; thomas long [longarm1942@att.net]
Sent:  Monday, December 07, 2009 7:09 AM
To: Bob Merrill

Subject: Balloon Track Clean Up

Dear Mr. Merrill....,.. This email is to voice our support for cleaning up the area known as the
Balloon Track. It has been approved and we have someone who has the money and is willing to do
this. Please let the project go forward. Thank you, Tom and Tahni Long, Eureka, CA 95503

121717009
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Bob Merrill

From: Marshall, Richard [RMarshall@oe3.0rg]
-Sent: Monday, December 07, 2009 9:05 AM
To: Bob Merrill

Subject: Balloon Tract

It is imperative that all agencies involved in moving the Balloon Tract project foward take a
stand and do the right thing. The right thing is making sure they approve all aspects of the project. so -
that we can finally clean up an eye sore and environmental nightmarrish area, aptly named the"
Balloon Tract” for on any given day you can find broken drug balloons with hypodermic needles not far
behind. There have been many studies and reviews which show all the right steps have been taken to
address all the valid concerns reguarding the clean up process.

The publics rating of the project is outstandingly for the clean up of the Balloon Tract. To let a
handful of special intrest groups hold hostage a much needed venture is ABSURD RIDICULOUS AND
VERY SELFISH. the City Council and the North Coast Regional Water Board have approved the inteim
environmental clean up.

| URGE YOU TO MOVE FOWARD WITH THIS PROJECT. iT IS TIME DEMOCRACY IS
HEARD.

Thank You
Richard Marshall
District Reprensentive

Operating Engineers local # 3
707-443-7328

12/7/2009
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Tripodi, Kyla

From: DennisC57@aol.com
Sent:  Wednesday, December 02, 2009 10:58 PM
To: bonnie.neely@co.humboldt.ca.us

Subject: coastal commission meeting
Dear Bonnie,

My name is Dennis Costa and | live in Eureka and have been a life time resident of Humboldt County.
| am a retired schoo! teacher of 34 years from the Fortuna High School District and have been a
business owner in Eureka for 20 years. in fact my warehouse is on Broadway and Fairfield St in
Eureka. | have owned the building for over 4 years now.

! know that the Costal Commission has a very important meeting coming up in San Francisco next
Thursday. A decision will be made as to have wetlands and wildlife habitat on a neglected property in
Eureka and make this a vital place in the county or leave it as it is, a blank neglected and very likely
contaminated property. For too many years this property has been an eye sore to this county. | have
my warehouse for sale at this time as | would like to fully retire. In the last 3 weeks the building has
been shown to people from Fort Bragg, Florida and Oregon. The comment has been the same, "l like
the location, it has great visibility, but as | drive down Broadway | see other empty buildings for sale and
an open field surrounded by a fence with nothing in it. is anything happening anywhere around here to
entice business of the future or am 1 just looking at nothing for the future." My realtor and | say the
same thing, "we don't know its up in the air." As a result no sale. People coming in to open a business
want to see something happening and know their investment will be right. Two of the three people
looking wanted to open a restaurant and the other a possible furniture/kitchen type of business.

The clean up of the Balioon Track would be of great help to us business people on Broadway and to
the whole county. | remember this county as exciting with things happening -our family trucking
business-was always looking ahead with excitement. Now its kind of bland and will we make it another
year type of attitude. The excitement is gone.

We do not need any more delays as we have years of them. We can't look at the past but must look to
the future. The people of this area deserve to have something positive happen for a change and
seeing the Balloon Track gets the approval to go forward would be a tremendous uplifting. There is
much work and cleanup etc to be done but if it never has a change to get started what next will
happened? Please allow the clean up to start. Findings etc will most likely lead itself to other dealings
but at least lets get it started.

Thank you for your time and for being a County Supervisor and Coastal Commission Chairperson.
Sincerely,

Dennis Costa
Costa Distributors

12/4/2009
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Tripodi, Kyla

From: Ralph [ralph@matsen.com]

Sent: Wednesday, December 02, 2009 7:05 PM

To: bonnie.neely@co.humboldt.ca.us

Dear Supervisor Neely:

I am writing you to urge you to support the "Balloon Track” application and to insure that this clean up
process goes forward without delay. If the applicant backs away from the problem and lets the property

go to the City of Eureka or the County of Humboldt, then may | ask who then will be willing to pickup the
cost to clean this "Balloon Track™?

If you are unsure of taking the correct action to move forward with the project, then | suggest that you put
the matter on the ballot and let the people decide. You will then learn that the majority of the people of
Humboldt County want to see this project to proceed post haste.

Your action will be monitored by myself and many friends.

Thanking you in advance for your favorable action. Ralph Matsen

12/4/2009°




Tripodi, Kyla

From: halonet@suddeniink.net

Sent: Thursday, December 03, 2009 10:28 AM
To: bonnie.neely@co.humboldt.ca.us
Subject: Wetlands Cleanup

Good Morning Ms. Neely,

I am in favor of cleaning up the balloon track and the wetlands. Currently, they are a public safety hazard for local
residents and wildlife.

I would love to take a walk on the harbor after a busy day at work. Or, enjoy the sunset, watch the boats, and toast
a glass of wine while overlooking the bay with friends discussing the commerce of the day. But there are no cuisine
businesses on the Eureka side where you can do this.

Eureka enjoys a beautiful bay and mild climate. I don't do it because I do not feel safe and it sickens my stomach to
see the way the detrides of homeless people and the deterioration due to neglect. I believe it is time to clean up
that whole corridor. Give the homeless work so they can have decent housing and recover their lives. Those who
want to remain transient should be encouraged to go elsewhere.

I think a prime example of this is the murder incident that happened at Ray's on Broadway this summer. I used to
shop at that store regularly until then. Now, I look around fearfully at doing any business in the mall. The mall is a
gathering place for people to shop and meet friends. Just beyond its borders are scores of drug havens and
transient encampments. I think is underwriting disease, destruction and indigence by encouraging this lifestyle with
sleeping bags, tents, showers and public assistance.

Why work when you can stay stoned so you are not even in touch with your environment or health, steal what you
want, and if you go to jail you get three squares a day and a cot?

I pay taxes and give to charities and these services are provided. I object. Let's clean up the balloon track and
Eureka for the working people who support the community, want it to thrive, and do not want to burn it to the
ground with indifference.

We need your support and leadership to make our dreams come true.

Thank you for considering my opinion. If you care to discuss it, please fell free to contact me anytime.

Megan McKenzie

707-826-4774 6 \\%Q
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Tripodi, Kyla

From: margaret gordon [pma3022@sbcglobai.net]
Sent: Thursday, December 03, 2009 2:15 PM
To: bonnie.neely@co.humboldt.ca us

Cc: info@marinacenter.org

Subject: Marina Center

Bonnie Neely
825 5th Street
Eureka, CA 95501

Dear Supervisor Neely,

For 3 consecutive Tuesday evenings last November, local citizens from all walks of life came forward to
the Eureka City Hall to overwhelmingly support the Marina Center project. Of course there were the usual
fault finders who always appear when any positive program is invoived. They have highly developed their
skills of objecting but appear unable to provide any desirable alternate solutions. Such is the present.
case.

Consider this. Suppose the Marina Center finally became disgusted with the obstacles and delays and
decided to abandon the project. Where in this world of 7 billion people could just one person be found to
assume the exorbitant expense of cleaning up the Balloon Tract? Such a hypothetical person simply
does not exist.

Thus the ensuing result would be that the crippling clean up expenses would have to be paid b the
goveming bodies. This is realism.

It is respectfully requested that you give your support to allow the project to expediently proceed to
fruition.

Paul Augustine JR.
12.03.2009

pma3022@sbcglobal.net

12/4/2009
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Tripodi, Kyla

From: Ieppek@suddenlink.net

Sent:  Thursday, December 03, 2009 7:16 AM
To: info@marinacenter.org

Subject: Balloon Track-Neely

Copy of e-mail sent

Dear Ms. Neely:

I am a native Eurekan, and am quite familiar with the Balloon Track area. At one time, | even had
relatives working the railroad roundhouse that was in that area. | know what that area was, and, | know
what it has turned into.

As part of the current issues surrounding the Balloon Track, | must convey my thoughts that the work, in
my opinion, being done to upgrade this area is phenomenal. The cleanup proposed is, | believe, is
beyond adequate. The projects proposed have gone through many, many reviews with extensive input
from the public through many advertised and communicated sessions.

I am struggling with the opposition to this extensively researched project. As I've reviewed the issues, I've
not seen any logical reasons for oposition other than "no". | see the cleanup as extensive....... | see the
establishment of a large wetland area available for wildlife and areas for the pubiic to enjoy....none of this
that is available now. Currently, this is, and has been for many years, a blight on the community and a
negative area for the birds to nest in...l just don't see why anyone would feel that this should not be
changed.

Thank you for allowing me to express my opinions through this e-mail. 1 know that you are involved in the
final decisions for this project and | hope that my comments are contributory.

Dan Leppek

50 Barscape Lane
Eureka, CA., 95503

v
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12/4/2009
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Tripodi, Kyla

From: Royal Mccarthy [royalent2@yahoo.com]
Sent: Friday, December 04, 2009 9:14 AM
To: bonnie.neely@co.humboldt.ca.us
Subject: Balloon Tract Cleanup

Supervisor Neely,
I urge you to not allow the appeal to the permt for the cleanup of the Balloon Tract to go
forward. It is time to get rid of the eyesore and proceed with the cleanup. Thank you in advance

for your efforts in moving this cleanup to continue.

Royal McCarthy, P.E.
Eureka, CA

12/4/2009




December 4, 2009

Heather & Darren Toland
3850 Pennsylvania Ave.
Eureka, CA 95501

(707) 443-8510
Toland@suddenlink.net

Dear Bonnie,

My name is Heather Toland and I wanted to express to you that my
husband Darren Toland and I SUPPORT the clean-up of the Balloon
Track and the Coastal Commission shouldn’t stand in the way of the
clean-up. This issue has been drug out far too long we hope to see
results of this sooner then later.

Sincerely,
n

CZ Signature on File _,:D’IMQ RE_CE\VED

Heather Toland .
veo 007 7009

CALIFORNIA
COASTAL COMMISSION



Dear Bonnie Neely,

I am writing you to express my support with the clean up of the Balloon
Track, and I feel the Coastal Commission should not stand in the way. Please help
us clean up the eyesore in Eureka and preserve our Bay. I appreciate your time and
consideration. ‘

\a\\lED

o 1108

Cordially, / / A7 %

,Q Signature on File
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Dear Bonnlie NeeLH,

[ am writing You to express mly) support, and overall op’m’wvx, of
necessity, that the clean up of the Balloon Track ocewr, and the Coastal
Comwmission should not stand in the way. It's time we get vid of the
eyesore n Bureka and help preserve our Bay. This can only be done
through your leadership. Thank you for your consideration.

Kindest Regards, ~

\
q Signature on File

1300 Le she Rd FORNIA
. _ ‘
cor € \Qxl cp N0 co;xs%ﬁt COMMISSION



Dear Bonnie Neely,

| am writing you to express my support with the clean up of the Balloon Track,
and | feel the Coastal Commission should not stand in the way. This is past due and is
only going to contribute to this community. This can only be done through your
leadership. | appreciate your consideration.

Sincerely, \]ED
RECX;\q 200

WY N

6 Signature on File L

Rovin Bostowck
\‘)\Q\(U\LQA/\\J e 1S4




Dear Bonnie Neely,

[ am writing you to express my support with the clean up of the Balloon
Track, and I feel the Coastal Commission should not stand in the way. Please
assist us in supporting the clean up and preservation of Eureka and our Bay. I
appreciate your consideration.

Sincerely, '

/A s

( Signature on File o \\l EO
NN Burger. REC'E N
TG CALIFOZOA ST oS Qi .
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Dear Bonnie Neely,

| am writing you to express my support with the clean up of the Balloon
Track, and | feel the Coastal Commission should not stand in the way. This is
going to preserve our bay and is long past due. This can only be done through
your leadership. Thank you for your time and consideration.

Sincerely,

\—  signav™®

on File T \MUU

o Chapran
2155 Plepsant Wwe o0
CuveXa op asIDH S RC




12/07/2009 14:04 FAX 9164107747 PACIFIC LEGAL i@1001/004

RE CE\\IE FACSIMILE TRANSMITTAL COVER SHEET

PLE’s fax number 15

peo 0 7 2009

CALFORN 916 419-7747

COASTAL COMM\SS\ON
CONFIDENTIALITY NOTE

The information contained in this fax may be privileged and confidential information intended only for the use of the individual or entity

named below. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution,

or copying of this fax is strictly prohibited. I you have received this fax in crror, please immediately notify us by phone and rerum
" the original message 1o us at the address below via the U.S. Postal Service. Thank you.

December 7, 2009

Date:
To; Bob Merrill Fax No.: (707) 445-7877
Cornpany- North Coast District Manager

From: Paul J. Beard II, Principal Attorney

Subject: Appeal No. A-1-EUR-09-049 (CUE VI, LLC, Eureka)

Eileen Dutra
If you did not reccive page(s) including cover sheet, plcase call at (916) 419-7111.

X_ Original will follow. Original will not follow.

-—

Headquarters: 3900 Lennane Drive, Suite 200, Sacrmnenio. CA 95834 (916)419-7111 Fax: (916) 419-7747
Alaska: 121 West Fireweed Lane, Suite 250. Anchorage, AK 99303 (907) 278-173 ] Fax: (907) 276-3887 @ Oregon: (503) 241-K179
Atlantic: 1002 SE Montercy Commons Bivd., Suite 102, Swart, FL 34996 (772) 781-7787 Fax: (772) 781-7785
Hawaii: P.O. Box 235356, Honolulu, M1 96323-3514 (B08) 733-3373 Fax: (808) 733-3374
Washingion: 10940 NE 33rd Place, Suite 210, Bellevue, WA 98004 (425) 576-0484 Fax: (425) 576-9565
E-mail: pli@pacificlegal.org ® Web Site: hnpi//www.pacificlegal.org
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PACIFIC LEGAL FOUNDATION
RECEIVED

December 7, 2009 UEC ¢ 7 2009
CALIFORNIA
COASTAL COMMISSION
California Coastal Commission ; ~ VIA FACSIMILE: (415) 904-5400
45 Fremont Street, Suite 2000
San Francisco, CA 94105
Mr. Bob Merrill VIA FACSIMILE: (707) 445-7877
North Coast District Manager
710 E Street, Suite 200

Eureka, CA 95501

Re:  Appeal No. A-1-EUR-09-049 (CUE VI, LLC, Eureka)

Dear Commissioners and Mr. Merrill:

Pacific Legal Foundation (PLF) presents this comment letter on the above-referenced appeals, set
for a substantial issue hearing at the Commission’s December, 2009, meeting. PLF urges the
Commission to decline to hear these appeals on the grounds that the Commission lacks statutory
jurisdiction over the coastal development permit (CDP) issued to CUE VI by the City of Eureka.

The Commission is without jurisdiction for at least two reasons. First, the CDP was issued by the
City to remediate a public nuisance. Second, the CDP was issued to authorize CUE V] to remediate
its Balloon Track brownfield property pursuant to a Supplemental Interim Remediation Action Plan

- (SIRAP) adopted by the pertinent Regional Water Quality Control Board.

The Commission lacks jurisdiction under Public Resources Code Section 30005(b)

The Commission is precluded from hearing the CDP appeals because of Coastal Act Section

30005(b)’s jurisdictional bar. Section 30005(b) provides that no provision of the Coastal Act “js a
limitation . . . [o]n the power of any city or county . . . to declare, prohibit, and abate nuisances.”
Section 30005(b) implies a two-step jurisdictional analysis. The fitst step is to determine whether
a local government has excercised its nuisance abatement power. The second step is to determine
whether the Commission’s proposed action, pursuant to any Coastal Act provision, would operate
as a “limitation” on the local government’s nuisance abatement power.

Headquearters: 3900 Leanane Drive, Suite 200 » Sacramento, CA 95834 « (916) 419-7111 - Fax: (916) 419-7747
Alatka: 121 West Fireweed Lane, Suite 250 « Anchorage, AK 99503 « (907) 278-1731 - Fax (907) 276-3887
Atlantic: 1002 SE Monterey Commons Blvd., Suitc 102 « Stuart, FL 34996 » (772) 781-7787 - Fax: (772) 781-7785
Hawaii: %0, Box 3619 - Honolulis, HI 96811 « (808) 733-3373 * Fax: (808) 733-3374 « Oregon: (503) 241-8179
Washington: 10940 NE 331d Place, Suite 210 » Bellevire, WA 98004 + (425) 576-0484 * Fax: (425) 576-9565
E-mail: plf@pacificlegal.org * Web Site: www.pacificlegal.org
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California Coastal Commission
Mr. Bob Merrill

December 7, 2009

Page 2

Here, in issuing the CDP pursuant to its Local Coastal Program (part of the City’s municipal code),
the City of Eureka determined that the Balloon Track property, because of its brownfield conditions,
constitutes a public nuisance that must be remediated as soon as possible. See City of Eureka
Resolution No. 2009-51 4 4 (“The conditions on the site, including the soils contaminated with
metals, debris, and other refuse, are a threat to the public welfare and have created and continue to
threaten to create a public nuisance under the Eureka Municipal Code . . . .”). The City exercised
its nuisance abatement power, so the first step of Section 30005(b)’s jurisdictional analysis is met.

As for the second step of the Section 30005(b) analysis, any CDP appeal process, regardless of its
outcome, would necessarily constitute a forbidden “limitation” on the City’s nuisance abatement
power. Should the Commission hear the appeals and overturn the CDP, thereby preventing CUE VI
from abiding by the City’snuisance abatement order, the Commission’s action would clearly operate
as a limitation on the City’s power. But even if the Commission were ultimately to affirm the CDP,
the appellate process would still constitute an impermissible limitation, because any delay in
nuisance abatement attendant upon the CDP appeal process would necessarily and unavoidably
conflict with the City’s determination that the Balloon Track site constitutes a present threat to the
public welfare, thereby constituting a limitation on the City’s nuisance abatement power. '

The Commission lacks jurisdiction under Public Resources Code Section 30412(b)

The Coastal Act similarly forbids the Commission from taking any action “in conflict with any
detenmination by the State Water Resources Control Board or any California regional water quality
control board in matters relating to water quality.” Pub. Res. Code § 30412(b). Like Section
30005(b), the jurisdiction-stripping effect of Section 30412(b) implies a two-step analysis. The first
step is to determine whether a Board has made a determination pertaining to water quality. The
second step is to determine whether the Commissiori’s proposed action would conflict with the
Board’s determination.

Here, the Regional Water Quality Control Board has directed CUE VI to implement the SIRAP to
clean up and abate ongoing and future discharges that may threaten the region’s water quality, That
determination clearly pertains to water quality, sp the first half of Section 30412 (b)’s jurisdictional
analysis is met.

As for the second half, any CDP appeal process, regardless of its outcome, would necessarily
constitute a forbidden “conflict” with the Board’s determination. If the Commission hears the
appeals, it will be because it has found “substantial issues” with the CDP—issues that the
Commission can only resolve by changing or conditioning in some way the Board’s order to
implement the SIRAP. But any such change or conditioning of the Board’s determination would
violate Section 30412(b). Indeed, the mere delay causcd by the hearing of the appeals itself arguably
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conflicts with the Board’s determination that the Balloon Track site constitutes a present threat to

the public welfare that must be remedied as soon as possible.

Conclusion

For the foregoing reasons, PLF urges the Commission to deny the appeals of CUE VI's CDP on the
grounds that it lacks jurisdiction to hear them.

ce

cc:

Yours sincerely,

Paul J. Beard I
Principal Attorney

Mr. Michael Casey

Vice President, Real Estate Development
Security National Properties

3665 Bleckely Street

Mather, CA 95655

Mr. David M. Ivester

Mr. Christian L. Marsh
Brscoe Ivester & Baze] LLP
155 Sansome Street
Seventh Floor

San Francisco, CA 94104

Signature on File




The Greater Eureka Chamber of Commerce

Agenda item: 14 - C
December 10, 2009
Eureka Chamber of Commerce

SENT VIA FAX, EMAIL AND U.S. POSTAL SERVICE
December 4, 2009

Ms. Bonnie Neely, Chair
Members of the Commission

Nort Cost s Office. RECEIVED

710 E Street, Suite 200

Eureka, CA 95501 UeL 0 72009
1 TN e CALIFORNIA
Attn: Bob Merrill, District Manager COASTAL COMMISSION

FAX (707) 445-7877

RE: Appeal No A1 -EUR 09-049 (CUE VI, LLC, Eureka) Appeal No. A-1- EUR-09-49 (CUE vi,
LLC Eureka)

Dear Ms. Neely:

Please include this letter as pubhc comment submitted in response to the above
referenced Appeal

Following review and discussion, the Board of Directors of the Greater Eureka Chamber
of Commerce submits for your consideration that the applicant has consistently
demonstrated a commitment to provide complete mitigation and abatement of the
contaminated site and to comply with all applicable provisions of law and regulatory
authority. As you know, this interim clean up plan has already met with the approval of
NCRWQC Board and the Eureka City Council.

The Chamber Board strongly supports the proposed actions of the applicant, CUE V], to
implement its Supplemental Interim Remedial Action Plan. The Board believes that the
good faith effort of the applicant in its effort to clean up and restore the Balloon Track
property should be allowed to move forward. This contaminated, vacant property has
existed in an abandoned condition at the heart of the City of Eureka Waterfront for
decades. In its current condition the property remains a blight on the waterfront, a haven
for crime and drug use, and a toxic hazard for visitors and citizens of the community.

The site represents a significant threat to the public enjoyment of recreational activities as
well as the environmental health and integrity of Humboldt Bay and adjacent wetlands.

2112 Broadway % Eureka, CA 9550112 (707) 442-3738 & FAX 442-0079




Ms. Bonnie Neely~ December 4, 2009 — Page Two

CUE V], as a local landowner has consistently worked with the Regional Board and staff
to fulfill its public commitment to not only remove the contamination and restore
environment quality to this property, but to also to create needed economic opportunity
for this community. The implementation of the proposed clean up of the property and
wetland restoration achieves both of CUE VI’s commitments to the City of Eureka and its
citizens. Accordingly the Greater Eureka Chamber of Commerce urges the Commission
to deny the appeal and allow this project to move forward.

Please feel free to contact me should you or members of the Commission staff have any
questions or wish to discuss this recommendation in greater detail.

_ o
Signature on File =

CJ Warr ockaday

President/CEO

"CC: Chris Crawford, Chairman
Randy Gans, Security National
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September 10, 2009

Cahforma Regional Water Quahty Control Board V1A FACISIMILE 707-523-0135
Attn Caryn Woodhouse

North Coast Region

5550 Skylane Blvd , Suite A

Santa Rosa, CA 95403

Ph 707-576-2701

RE The Balloon Track Property, Eureka, CA
Dear Caryn,

As a concerned citizen, and local businessman, I strongly support the proposed
environmental clean up plan for the Balloon Track property in Eureka, Caitfornia.

Beginning with the day that the Arkley Family purchased this long neglected,
decrepit property, they have worked diligently to tumn 1t 1nto a positive asset for the
commumty and for our environment It has been an embarrassment to the City of Eureka
for the past 30 to 40 years It ts ime for that to change.

Given that the majonty of peoplen our commumty feel the same way 1 do, I am
proud to submut the attached lists of well over 300 names that was gotten with very Little
effort All who have signed the attached letter support the Arkley famuly's continued
efforts to clean up and revitalize the Balloon Track property. On the list are commumty
members from all walks of life; professionals 1n environmental engineering, promment
business men and woman, and the every day hard working commumty members who
face the daily challenges of supporting themselves and their families These are people
who are often too busy with their daily lives to attend meetings or write letters voicing
therr opimons, but jumped at the chance to sign thus Jetter to show their support for
cleaning up the Balloon Track.

Please do not delay cleaning up of this prope
community because of it

and making Eureka a better




Petition to Clean up the Balloon Track
To  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, & magnet for crume and drugs, and an environmental waste
land. We are pleased that the new landowner is following through on their commitment
to improve the property for the betterment of the environment and community. Please
continue your efforts to expedite these important clean up activities. Sincerely,

/) N
28/ VSt Epvels Cp GNSD/
Address
2030 forty &wz@’ 24 ?ffaﬁ '
Address o
i U F 02 Foresl en, TR 75103 |
o |
g\q\a@"’ . /4@: EASTIE, EPBBA. A 5SSO
. A S
2500 Evig \perr Eozaid, cA TS
Address
’ ﬁv"’“’(“’i’gz b e 04.__‘?52)
! Address
100 ngV -ndp-cr F555
Address
. sy wikhe D M D Bk 95593
Name Y .

Address \




Petition to Clean up the Balloon Track
To Regional Waler Quality Control Board

We, the undersigned, strongly support the proposed actions 1n the June 2009
Supplemental Interim Remedial Action Plan, to start the long awasted clean up and
restoration of the Balloon Track This degraded property has been abandoned for

decades, an eyesore to the community, a magnet for cime and drugs, and an
environmental wasteland We are pleased that the new landowner 1s following through on
a commitment to 1mprove the property for the betterment of the environment and
community Please continue your efforts to expedite these umportant clean up activities

Sincerely,
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Petition to Clean up the Balloon Track
To. Regional Water Quality Control Board

‘We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the Iong awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner.is following through on their commitment
to improve the property for the betterment of the environment and communuty Please
continue your efforts to expedite these important clean up activities. Sincerely,
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Conirol Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for crime and drugs, and an environmental waste
land. We are pleased that the new landowner 1s following through on therr commitment
1o improve the property for the betterment of the environment and community. Please
continue your efforts to expedite these important clean up activifies Sincerely,
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Petition to Clean up the Balloon Track
To'  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions 1n the June 2009
Supplemental Intertm Remedial Action Plan, to start the long awarted clean up and
restoration of the Balloon Track This degraded property has been abandoned for
decades, an eyesore to the community, a magnet for crime and drugs, and an
environmental wasteland We are pleased that the new landowner 1s followmg through on
a commitment to improve the property for the betterment of the environment and -
community Please continue your efforts to expedite these important clean up activities

Sincerely,
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Petition to Clean up the Balloon Track
To. Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions m the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for cnme and drugs, and an environmental waste
land. We are pleased that the new landowner 1s following through on their commitment
to mmprove the property for the betterment of the environment and communaty. Please
continue your efforts to expedite these mmportant clean up activities. Sincerely,
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Petition to Clean up the Balloon Track
To Regional Water Quahty Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awatted clean up and
restoration of the Balloon Track This degraded property has been abandoned for

decades, an eyesore to the community, a magnet for crime and drugs, and an
environmental wasteland We are pleased that the new landowner 1s following through on
a commitment to 1mprove the property for the betierment of the environment and
community Please contimue your efforts to cxpedste these important clean up activities
Smcerely,
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interrm Remedsal Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the communtty, a magnet for crime and drugs, and an environmental waste -
land. We are pleased that the new landowner 15 following through on therr commitment

to improve the property for the betterment of the environment and community Please
continue your efforts to expedite these important clean up activities

Sincerely,
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Petition to Clean up the Balioon Track

To:  Regional Water Quality Control Board

We, the undersigned, strongly support the propased actions 1n the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore 1o the community, a magnet for cnme and drugs, and an environmental waste
land We are pleased thal the new landowner 1s following through on therr commiiment
to 1wmprove the property for the betterment of the environment and commumty. Please
continue your efforts to expedite these important clean up activities.

Sincerely,
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Petition to Clean up the Balloon Track
To: Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore {o the commumty, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on therr commtment
to 1mprove the property for the betterment of the environment and community Please
continue your efforts to expedite these important clean up activities

Sincerely,
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly supporl the proposed actions 1n the June 2009
Supplcmental Intertim Remedial Action Plan, to slart the long awailed clean up and
restoration of the Batloon Track Thus degraded property has sat abandoned for decades,
an eyesore to the communily, a magnet for crime and drugs, and an environmenta) waste
land. We are pleased that the new landowner 1s following through on their comnmutment
to mmprove the property for the betterment of the environment and community Please
continue your efforts to expedite these important clean up actrvities,

Sincerely,
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Petition to Clean up the Balloon Track

To: Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions 1n the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commstment
to mmprove the property for the betierment of the environment and commumty Please
continue your efforts to expedite these important clean up activities

Sincerely,
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Petition to Clean up the Balloon Track
To:  Repional Water Quality Control Board

We, the undersigned, strongly support the proposed actions n the June 2009
Supplemental Interrm Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the communly, a magnet for crime and drugs, and an environmental waste
land. We are pleased thal the new landowner is following through on theirr commitment
1o improve e property for the betierment of the environment and community Please
contnue your efforls to expedite these important clean up aclivities

Sincerely,

Name ~ Address
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Petition to Clear up the Balloon Track
To: Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions m the June 2009

Supplemental Interim Remedial Action Plan, to start the long awaited clean up and

restoration of the Balloon Track, This degraded property has sat abandoned for decades,

an eyesore to the commumty, a magnet for crime and drugs, and an environmental waste

land. We are pleased that the new landowner 15 following through on their commitment .
to mmprove the property for the betterment of the environment and community Please

continue your efforts to expedite these important clean up achivittes

Sincerely,
Name . Address
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions mn the June 2009
Supplemental Intenim Remedial Action Plan, to start the long awmited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eycsore {0 the commumity, a magnet for crme and drugs, and an environmental wasle
land. Wc arc pleased that the new landowner 15 following through on thesr commitment
to improve the property for the betterment of the environment and community. Please
continue your efforts to expedite these important clean up actrvities.

Simncerely,
Name Signatu Address
1I\Cuey VineuerdpecE @ [ DS e Mchinkedy
« A D5 Censtn o /Yy S

2. e gwEs T s g r it

q)oc ~ U8 mdkeld ceT
5 16C Mdfield e Uk
§ (531 el (AW Medc
) 17247 S T Mc&m)faﬂh

LD SHCA o7 Mk CA

10. e —— .-




Petition to Clean up the Balloon Track
To:  Regional Water Qualit\y Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Intenm Remedral Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesors to the community, 8 magnet for crime and drugs, and an environmental waste
land. We arc pleased that the new landowner is following through on their comnutment
to improve the property for the betterment of the environment and community Please
continue your efforts to expedile these important clean up activities

Sincerely,

Name Signature Address
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Contro) Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restorahion of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the commuunily, a magnet for crime and dmygs, and an cnvironmental waste
land. We are pleased that the new landowner 1s following through on their commitment
10 1mprove the property for the betterment of the cnvironment and commumty, Please
contuue your cfforts 1o expedite these important clean up activities

Smcerely,
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Petition to Clean up the Balloon Track
To: Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions i the June 2009
Supplemental Interim Remedral Action Plan, to start the long awaited clean up and
restoration of the Balloon Track, This degraded property has sat abandoned for decades,
an eyesore to the community, 2 magnet for crime and drugs, and an environmental waste
land We are pleased that the now landowner 15 following through on therr commtment
to improve the property for the betterment of the environment and community Please
contmue your efforts to expedite these important clean up activities.

Sincerely,

Signature /-7 Address
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Petition to Clean up the Balloon Track
Te:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Intennm Remedal Action Plan, 1o stari the long awated clean up and
restaration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, « maguet for crime and drugs, and an environmental wasle
land. Wec are pleased that the new Jandowner 1s following through on their commitment
1o improve the property for the betlerment of the environment and commumty Please
continue your efforts lo expedite these important clean up activities

Smcerely,
Name Sig%:rc Address
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Petition to Clean up the Balloon Track

To: Regional Water Quality Control Board

We, the undersigned, strongly support the propased actions m the June 2009

Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Treck This degraded property has sat abandoned for decades,

an eyesore to the commumty, a magnet for crime and drugs, and an environmental waste
land. We are pieased that the new landowner 15 following through on their commitment

to improve the property for the betterment of the environment and communmty Please
continue your efforts to expedite these important clean up activities, .-

Sincerely,

Name Signature Address
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Petition to Clean up the Balloon Track '
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed acttons in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore 10 the community, a magnet for cnime and drugs, and an environmental waste
land We are pieased that the new Jandowner 15 following through on their commitment
to improve the property for the betterment of the environment and community. Please
contmue your efforts to expedite thesc important clean up actrvities

Sincerely,

Name Signature Address ,
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Petition to Clean up the Balloon Track
=To: Regional Water Quality Control Board

We, the undersigned, strongly support the proposed achons m the June 2009
Supplemental Interim Remedial Action Plan, to start the long awarted clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for crime and drugs, and an environmental waste
land. We are pleased that the new landowner is following through on their commitment
to 1mprove the property for the betterment of the environment and community. Please .
continue your efforts to expedite these important clean up activities,
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Petition to Clean up the Balloon Track

To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions m the June 2009
Supplemental Interim Remecdial Action Plan, to start the long awaited clcan up and
restoralion of the Balloon Track This degraded property has sat abandoned for decades,
an cyesore 1o the community, a magnet for crime and drugs, and an environmental waste
fand. We are pleased {hat the new landowner 15 following through on their commitment
to improve the property for the betlerment of the environmenl and communtty Please
continue your efforts to expedite these imporlant clean up activities,

Swmcerely,

Name Signature
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions m the June 2009
Supplemental Interrm Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for cnme and drugs, and an environmental waste
land. We are pleased that the new landowner ts following through on their commitment
to improve the property for the betterment of the environment and commumity Please
continue your efforts to expedite these important clean up activities

Sincerely,

Name Signatur- Address
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Petition to Clean up the Balloon Track
To:  Repioual Water Quality Control Board

We, the undersigned, strongly support the proposed aclions in the June 2009
Supplemental Interim Remedial Action Plan, {o start the long awaited clean up and
restoration of the Balloon Track Thts degraded property has sat abandoned for decades,
an eyesore to the communily, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 15 following through on their commitment
to umprove the property for the betterment of the environment and community Please
contnue your efforts fo expedite these important clean up activities

Sincerely,

Name Signature Address
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to statt the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore o the commumty, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commitment
to imprave the property for the betterment of the environment and communty. Please
continue your efforts to expedite these important clean up activities.

Simcerely,

Signature ) Address
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Petition to Clean up the Balloon Track
To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This degraded property has sat abandoned {or decades,
an eyesore to the communily, a magnet for crime and drugs, and an environmental waste
land. We are pleased thal the new landowner 1s following through on their commtment
to improve the property for the betterment of the environment and commumty Please
contuue your cfforts to expedite these important clean up activities

Sincerely,

Name Signature ~  Address
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To Regional Water Quality Control Board

Petition to Clean up the Balloon Track

4

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the commumty, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commitment
to improve the property for the betterment of the environment and community Please

~ contmue your efforts to expedite these important clean up activities Sincerely,
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Petition to Clean up the Balloon Track
To  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for crime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commuitment
to improve the property for the betterment of the environment and community. Please
continue your efforts to expedite these important clean up activities Sincerely,
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Petition to Clean up the Balloon Track
To Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions 1n the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for cime and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commitment
to improve the property for the betterment of the environment and community Please
continue your efforts to expedite these important clean up activities Sincerely,
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Petition to Clean up the Balloon Track

To  Regional Water Quality Control Board

We, the undersigned, shongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track. This depraded property has sat abandoned for decades,
an eyesore 10 the community. & megmnet for crume and drugs, and an environmental waste
land. We are pleased that the new landowner 15 following through on their commitment
o improve the property for the betrerment of the environment and community Please
continuc your efforts to cxpedite these important clean up activities Sincerely,
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Petition to Clean up the Balloon Track

To:  Repional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Intenm Rermedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the commumity, a magnet for crime and drugs. and an covironmental waste
land. We are pleased that the new landowner is following through on their comnutment
to amprove the property for the betterment of the environment and community. Please
contnue your efforts to expedite thesc rnportant clean up activities Sincerely.,
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Petition to Clean up the Balloon Track
To  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the long awaited clean up and
restoration of the Balloon Track This degraded property has sat abandoned for decades,
an eyesore to the community, a magnet for cnme and drugs, and an environmental waste
land We are pleased that the new landowner 1s following through on their commitment
to improve the property for the betterment of the environment and community Please
contin our/?fops\to expedite these important clean up activities Sincerely,
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Petition to Clean up the Balloon Track

To:  Regional Water Quality Control Board

We, the undersigned, strongly support the proposed actions in the June 2009
Supplemental Interim Remedial Action Plan, to start the Jong awailed clean up and
restoration of the Balloon Track. This degraded property has sat abandoned for decades,
an eyesore to the commumnity, a magnet for crume and drugs, and an environmental waste
land We are pleased that the new landowner is following through on their commutment
to improve the property for the betterment of the environment and community. Please
continue your efforts to expedite these important clean up activities.

Sincerely,

Name Signature Address
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St. Joseph Hospital
Redwood Memorial Hospital 5 —"’-

ST jOSEI’ H
HEALTH SYSTEM
December 7 2009 , St. Joseph Hospita!
2700 Dalbesr Strest
. Eureka, California 95501
Bonnie 11-:Iesely Room 111 7074455121
825 Fifth Street, Room Redwond Memorial Hospital
Eureka, CA 95501 3300 Ranner Driva
Fortuna, California 85540
Bob Merrill 707.725.3351

0

North Coast District Manager
California Coastal Commission
710 E Street, Suite 200

Eureka, CA 95501

Dear Ms. Neely and Mr. Merrill:

As CEO of St. Joseph Hospital in Eureka and Redwood Memorial Hospital in Fortuna, I understand
the need to consider all sides of this issue before moving forward. However, I feel it is absolutely
ridiculous that the clean up of the Balloon Tract in Eureka, a contaminated site on what would
otherwise be beautiful waterfront property, is being stalled by special interest groups like Humboldt
Baykeeper and the Environmental Protection Information Center. :

At the hospital, our number one priority is always the people who come to us in need of medical
services — our patients. Everything we do — all policies that are created and all decisions that are
made — centers on what is right for our patients. We ask ourselves every day, several times a day, “Is
this in our patients’ best interest?”

1t is obvious to me that the groups and individuals who have appealed the interim environmental
clean-up of the Balloon Tract property have lost sight of their priorities — the people living in
Humboldt County. These groups are not working in the best interest of the community, and despite
names like “Environmental” Protection Information Center and North Coast “Environmental”
Center, they clearly do not have the best interest of the waterfront land in mind either.

Regardless of how you personally feel about the Marina Center project as a whole, I encourage you - -
to consider the community’s need for an atiractive, uncontaminated waterfront. The clean-up
proposal is supported by a wide range of community members, including myself, as well as the
Eureka City Council.

Please do what’s right for the community and support the clean-up proposal. It’s in the community’s
best interest.

Sincerely, P
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