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Recommendation:   Staff recommends that the Commission determine that a substantial 
issue exists with respect to the grounds on which Appeal No. A-1-EUR-09-049 has been filed 
and that the Commission hold a de novo hearing.  Staff recommends a NO vote on the following 
motion & resolution: 
 

Motion & Resolution.  I move that the Commission determines and resolves that:  
Appeal No. A-1-EUR-09-049 raises no substantial issue with respect to the 
grounds on which the appeal has been filed under Section 30603 of the Coastal 
Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 

 
Following the staff recommendation will result in the Commission conducting a de novo review 
of the application, and adoption of the following findings.  Passage of this motion, via a yes vote, 
will result in a finding of No Substantial Issue and the local action will become final and 
effective.  The motion passes only by an affirmative vote of the majority of the appointed 
Commissioners present. 
 
Findings:  On November 3, 2009, the Eureka City Council approved the first phase of the 
Marina Center development project, consisting of various hazardous materials cleanup and 
abatement actions detailed within an approved “Supplemental Interim Remedial Action Plan 
(SIRAP) (see Exhibit Nos. 7 and 8).  Phase 1 includes: (a)  the removal of various debris piles, 
old foundations and other structures and remnants that remain on site as a result of the past use of 
the site as a railroad maintenance facility; (b) remediation of contaminated soils in five focused 
areas by excavating the contaminated soils and then back-filling with clean material; (c) the 
restoration of wetlands within an 11.89-acre area surrounding Clark Slough by excavating and 
re-contouring a portion of the area surrounding the slough to create new seasonal and muted tidal 
wetlands and removing  debris that has accumulated within the watercourse and the concrete rip-
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rap that has been placed along its banks; and (d) modifying the remainder of the site to alter the 
flow of storm water on the site to promote natural infiltration of storm water and to reduce or 
eliminate stormwater from leaving the site through site grading and placing imported clean cover 
materials up to a two-foot thickness over the site to provide additional stormwater infiltration 
capacity and eliminate potential drainage into the environmentally sensitive waters of Humboldt 
Bay and utilizing impermeable materials as may be deemed appropriate to capture, detain and 
direct runoff into the municipal stormwater drainage system. Pursuant to Coastal Act Sections 
30603(a)(2) and 30613, this approval is appealable to the Commission because the approved 
development is: (a) within 100 feet of a wetland; and (b) on lands, in whole or in part, for which 
coastal development permitting authority has been delegated to a local government  that the 
commission, after consultation with the State Lands Commission, has determined are: (1) filled 
and developed and are (2) located within an area which is committed to urban uses, but 
nonetheless may be subject to the public trust. 
 

Appeal A Contentions: Commissioner-Appellants Stone and Mirkarimi claim the 
development as approved by the City is inconsistent with the LCP because: (1) filling 
wetlands to provide additional stormwater storage and drainage control is not a 
permissible use; (2) feasible alternatives to filling the wetlands exist that would achieve 
the project phase objectives of preventing continued discharges of stormwater-entrained 
pollutants from discharging into Humboldt Bay; (3) the development has not been sited 
and designed to prevent impacts which would significantly degrade adjacent wetland 
Environmentally Sensitive Habitat Area (ESHA); and (4) the biological productivity of 
aquatic resources and water quality will not be sustained to maintain optimum 
populations of aquatic organisms and to protect human health (see Exhibit No. 5).   
 
Appeal B Contentions: Appellants Humboldt Baykeeper / Environmental Protection 
Information Center / Northcoast Environmental Center (HB/EPIC/NEC) assert the 
development as approved by the City is inconsistent with the LCP because: (1) the 
approved conversion and utilization of a wetland Environmentally Sensitive Habitat Area 
(ESHA) is not a resource-dependent use within an ESHA; (2) filling wetlands to provide 
additional stormwater storage and drainage control is not a permissible use; and (3) 
feasible alternatives to filling the wetlands exist that would achieve the project phase 
objectives of preventing continued discharges of stormwater-entrained pollutants from 
discharging into Humboldt Bay (see Exhibit No. 6).   

 
Appeal C Contentions: Appellant Ralph Faust asserts the development as approved by the 
City is inconsistent with the LCP because: (1) filling wetlands to provide additional 
stormwater storage and drainage control is not consistent with the relevant provisions of 
the LCP; (2) the approved conversion and utilization of a wetland Environmentally 
Sensitive Habitat Area (ESHA) is not consistent with the relevant provisions of the LCP; 
and (3) the City erroneously invoked the conflict resolution provisions of the Coastal Act 
expressly reserved to the Commission for resolving situations where the application of 
two or more policies are in conflict to one another (see Exhibit No. 7).   
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Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines 
that no substantial issue exists with respect to the grounds on which the appeal has been filed.1  
Commission staff has analyzed the City’s Notice of Final Local Action for the development 
(Exhibit No. 7), appellants’ claims (Exhibit Nos. 5, 6, and 7), and the relevant requirements of 
the LCP (Attachment A).   
 
Staff recommends that the Commission find that the appeals raise a substantial issue for the 
following reasons: 
 

Permissible Use for Diking, Filling, and Dredging of Wetlands: First, the City did not 
adopt findings that establish how grading and filling the emergent wetlands is consistent 
with the allowable uses for diking, filling, and dredging in a wetland specified by LUP 
Natural Resources Policy 6.A.9. and 6.A.14, and Section 10-5-2942.6(a) and 10-
5.2942.10 of the Coastal Zoning Regulations (CZR).  These policies limit the allowable 
uses for fill in wetlands to the same kinds of uses for which filling of wetlands is 
permitted under Section 30233 of the Coastal Act.  None of these policies allow grading 
and filling of wetlands for the purposes of abatement of contaminated stormwater 
discharges from private lands.  The project record for the approved development 
identifies the project purpose for the grading and filling of wetlands for stormwater 
management as being a form of “restoration purposes,” as identified in LUP Natural 
Resources Policy 6.A.14.f. and CZR Section 10-5.2942.10(f).  “Restoration” comprises 
actions that result in returning an article “back to a former position or condition,” 
especially to “an unimpaired or improved condition.”  Accordingly, the primary impetus 
for the restorative actions being undertaken must be to reestablish and possibly enhance 
former habitat conditions rather than to compensate for habitat areas being 
simultaneously converted or lost to another use.  In addition, recent case law has clarified 
that filling wetlands and replacing the wetlands lost with wetlands creation in other 
locations is not a legitimate form of “restoration purposes” pursuant to Section 30233 of 
the Coastal Act (see Bolsa Chica Land Trust v. Superior Court (1999) 71 Cal.Ap. 4th. 
493, 506.) 
 
The stated reason for the approved wetlands grading and filling is to control site 
stormwater drainage such that entrained pollutants do not continue to be released into the 
environmentally sensitive receiving waters of Humboldt Bay.  These modifications are 
not being undertaken for the betterment of the onsite dispersed emergent wetlands 
resources, but instead to control hazardous materials releases associated with the site’s 
former uses as a rail switching and maintenance yard, and petroleum bulk storage 
terminal.  Moreover, considering that the authorized interim remediation work is but an 
initial phase of a larger general commercial / light industrial / residential mixed-use 
development project envisioned for construction directly atop the areas graded and filled 

                                                 
1  The term “substantial issue” is not defined in the Coastal Act or its implementing regulations.  In previous 

decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations:  (a) the degree of factual and legal support for the local government’s 
decision; (b) the extent and scope of the development as approved or denied by the local government; (c) 
the significance of the coastal resources affected by the decision; (d) the precedential value of the local 
government’s decision for future interpretations of its LCP; and (e) whether the appeal raises only local 
issues, or those of regional or statewide significance. 
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for stormwater management purposes, the assertion that the filling and grading is for 
“restoration purposes” is questionable.  The intended end use of the wetlands area to be 
filled and graded must be considered with respect to compliance with the permissible use 
requirements of LUP Natural Resources Policy Nos. 6.A.4., 6.A.9 and 6.A.14, and CZR 
Sections 10-5.2942.6, 10-5.2942.10, and 10-5.2942.12.  
 
Thus, the public record for the project lacks substantive factual and legal support for the 
City’s decision to approve the wetland filling component of the development as being a 
permissible use consistent with the certified LCP.  Moreover, the proposed grading and 
filling of wetlands involves potential adverse effects to Humboldt the substantial coastal 
resources of Humboldt Bay, comprising state waters of regional and statewide 
significance that would be affected by the decision.  Additionally, the decision to approve 
such impermissible wetlands filling, dredging, and diking could set a troublesome 
precedent with respect to how the City may interpret its LCP in future permitting actions. 
 
Therefore, as the wetlands area approved for grading and filling is not reasonably 
intended for the purpose of restoring the wetlands specifically being modified, and given 
that the subsequent phase mixed-use development would not be for one of the other uses 
enumerated within LUP Natural Resources Policy Nos. 6.A.4. and 6.A.14., and CZR 
Sections 10-5.2942.10 and 10-5.2942.12, the Commission finds that the appeals raise a 
substantial issue regarding consistency of the project as approved by the City with the 
LCP provisions regarding permissible uses for the filling, diking, and dredging of 
wetlands. 
 
Feasible Least Environmentally Damaging Alternative: Second, the City did not adopt 
findings that establish how the approved filling of the watercourse involves the least 
environmentally damaging feasible alternative consistent with LUP Natural Resources 
Policy 6.A.9 and CZR Section 10-5.2942.6.  Under these policies and standards, even if 
the fill was for an allowable use, which, as discussed above, the Commission finds is not 
the case, wetland fill can only be allowed if the fill involved is for the least 
environmentally damaging feasible alternative.  The City findings indicate the filling of 
the emergent wetlands would provide additional storage for stormwater and to allow for 
its infiltration into underlying soils so that continued discharges of runoff-entrained 
contaminants into the environmentally sensitive receiving waters of Humboldt Bay could 
be curtailed.  However, the City findings provide no substantive analysis of project 
alternatives that address other feasible options to the grading and filling of nearly 2/3 of 
the roughly 40-acre site that would achieved the same water quality objectives.  As 
enumerated in Appeal A, several potential feasible options are available for managing 
and controlling polluted stormwater originating from the former railroad maintenance 
yard site without obliterating the emergent onsite wetlands, including, in some inter-
functional combination: (a) installing perimeter berming to impound contaminated 
surface and groundwater flows; (b) grading the site to drain to onsite retention/detention 
basins; (c) controlling the entry of stormwater into hazardous materials contaminated 
areas; (d) in-situ remedial treatment; and (e) removing the underlying contaminated soil 
materials and restoring the emergent wetlands in place.  Thus, the non-existence of other 
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feasible less environmentally damaging alternatives has not been established.2  In 
rejecting all other alternatives to the wetlands filling and grading, the City concluded that 
no other legally feasible option to the approved remedial actions exists.  The rationale for 
this determination was based on the City conflating the “concurrence” received from the 
North Coast Regional Water Quality Control Board staff for the subject “Supplemental 
Interim Remedial Action Plan” with the directive within the Regional Board’s 2001 
Cleanup and Abatement Order No. R1-2001-26, erroneously recasting the tentative 
approval the SIRAP into a firm mandate of the one and only acceptable remedial action 
that the agency would consider as being consistent with the cleanup order.   

 
The state water resources board and the regional water quality control boards set water 
quality objectives to which cleanup of a given contaminated site is to be brought into 
compliance; they do not dictate to responsible parties precisely which hazardous 
materials remediation logistics are to be employed. Thus, as Section 10-5.2942.6.b. of the 
City’s coastal zoning ordinance requires that, in approving the filling, diking, and 
dredging of wetlands that no feasible, less environmentally damaging alternative exist, 
and given that the City did not critically assess alternatives to the approved filling and 
grading of wetlands for purposes of controlling stormwater runoff, the nonexistence of a 
feasible less environmentally damaging alternative was not established.  Thus, the public 
record for the project lacks substantive factual and legal support for the City’s decision to 
approve the development as being consistent with the requirements of the certified LCP 
that no feasible less environmentally damaging alternative to the authorized project 
exists.  Moreover, the proposed grading and filling of wetlands involves potential adverse 
effects to Humboldt the substantial coastal resources of Humboldt Bay, comprising state 
waters of regional and statewide significance that would be affected by the decision.  
Additionally, the decision to approve such development without rigorous consideration of 
other feasible, less environmentally damaging alternatives could set a troublesome 
precedent with respect to how the City may interpret its LCP in future permitting actions.  
Therefore the Commission finds that the appeals raise a substantial issue regarding 
consistency of the development as approved by the City with LUP Natural Resources 
Policy No. 6.A.9. and CZR Section  10-5.2942.6 of the City’s certified LCP. 

                                                 
2  The environmental impact report (EIR) prepared for the overall Marina Center development 

project, including the initial hazardous materials interim remedial actions as well as subsequent 
mixed-use commercial/industrial/residential phases, identified the “no project” alternative as the 
“environmentally superior alternative,” pursuant to the requirements of the California 
Environmental Quality Act (CEQA).  In addition, the EIR noted that the approximately ¾-scale 
“reduced footprint” alternative would also have lessened impacts to certain aspects of the 
physical environment than would the preferred full-scale project.  Nonetheless, development of 
the reduced footprint alternative would still be predicated upon the phase 1 grading and filling of 
the onsite emergent wetlands.  Thus, the EIR concludes thatthe reduced footprint alternative 
would not represent the feasible least environmentally damaging alternative for purposes of 
compliance with LUP Natural Resources Policy No. 6.A.9., sub-section (b).  The Commission 
notes that this orientation in the project environmental review of concentrating on the effects of 
various alternatives of the overall development project without differentiation between different 
possible options for achieving the first phase cleanup objectives, is further indication of a lack of 
a thorough investigation of feasible less environmentally damaging alternatives to the grading and 
filling wetlands associated with the preferred project alternative, as required by the LCP. 
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Consistency with ESHA Protection Policies: Third, the City did not adopt findings that 
establish that the approved grading and filling of wetlands ESHA is a resource-dependent 
use and that the development has been sited and designed to prevent impacts which 
would significantly degrade adjacent wetland ESHA as required by LUP Natural 
Resources Policy 6.A.4. and Coastal Zoning Regulations Section 10-5.2942.4.  The 
approved development entails construction activities to be conducted both within and 
adjacent to environmentally sensitive habitat areas (ESHA) specifically enumerated 
within the LCP at LUP Natural Resources Policy 6.A.6 and CZR Section 1-5.2942.3(b), 
namely emergent and palustrine wetlands.  “Environmentally sensitive habitat areas,” as 
defined within the policy document glossary of the City’s LUP, comprise “any area in 
which plant or animal life or their habitats are either rare or especially valuable because 
of their special nature or role in an ecosystem and which could be easily disturbed or 
degraded by human activities and developments.”  In addition, Policy 6.A.6(b) and CZR 
Section 1-5.2942.3(b) specifically declare that wetlands are environmentally sensitive 
habitat areas within the City’s coastal zone.  
The LUP incorporates the intent of the Coastal Act to protect ESHAs through its 
paraphrasing and reiteration of Coastal Act Section 30240 in LUP Natural Resources 
Policy No. 6.A.7 and CZR Section 10-5.2942.4, respectively.  LUP Natural Resources 
Policy No. 6.A.7. and CZR Section  10-5.2942.4 direct that environmentally sensitive 
habitat areas be protected against any significant disruption of habitat values, and only 
uses dependent on such resources be allowed within such areas.  Additionally, 
development in areas adjacent to environmentally sensitive habitat areas must be sited 
and designed to prevent impacts which would significantly degrade such areas, and be 
compatible with the continuance of such habitat areas. 
The stated purpose for the conversion of the emergent wetlands is to provide additional 
stormwater infiltration area and for greater drainage management so that entrained 
pollutants do not continue to be discharged into the environmentally sensitive waters of 
Humboldt Bay.   The management of polluted stormwater does not functional necessitate, 
per se, the grading and filling of wetlands to be accomplished.  In addition, the approved 
grading and filling of areas adjacent to ESHA wetlands designed have not been designed 
and sited to prevent significantly degrading impacts to such adjoining areas, or to be 
compatible with the continuance of nearby habitat areas.  The development has not been 
sited and designed to prevent impacts which would significantly degrade the affected 
wetland ESHA and to be compatible with the continuance of the affected wetland ESHA.  
Thus, the public record for the project lacks substantive factual and legal support for the 
City’s decision to approve the development as being consistent with the requirements of 
the certified LCP that only resource dependent uses be allowed within ESHAs and that 
development adjacent to such environmentally sensitive areas be designed and sited to 
prevent to prevent impacts which would significantly degrade such areas, and be 
compatible with the continuance of such habitat areas.  Moreover, the proposed grading 
and filling of wetlands involves potential adverse effects to Humboldt the substantial 
coastal resources of Humboldt Bay, comprising state waters of regional and statewide 
significance that would be affected by the decision.  Additionally, the decision to approve 
such development that might adversely effect aquatic and water resources could set a 
troublesome precedent with respect to how the City may interpret its LCP in future 
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permitting actions.  Therefore, for all of the above reasons, the Commission finds that the 
appeals raise a substantial issue regarding consistency of the approved project with LUP 
Natural Resources Policy No. 6.A.7. and CZR Section 10-5.2942.4. 
 
Invocation of Conflict Resolution Provisions:  Fourth, in numerous places throughout the 
findings for approval of the subject development, the City cites the so-called “conflict 
resolution” provisions of the Coastal Act and similar language in Section 10-5.2904 of 
the zoning ordinance as the appropriate mechanism to invoke for resolving the purported 
conflict between the policies and standards of the LCP which extend protections to 
ESHAs and wetlands and those which are intended to protect and enhance marine 
resources and water quality.  The Coastal Act at Section 30200(b) contemplates that 
conflicts between Chapter 3 policies may occur, providing that, “Where the commission 
or any local government in implementing the provisions of this division identifies a 
conflict between the policies of this chapter, Section 30007.5 shall be utilized to resolve 
the conflict.” Coastal Act Section 30007.5 states that in “carrying out the provisions of 
this Division [i.e., the Coastal Act,] such conflicts [shall] be resolved in a manner which 
on balance is the most protective of significant coastal resources.” [Emphases added.]   In 
contrast, the implementation plan portion of the City’s certified LCP contains Coastal 
Zoning Regulations Section 10-5.2904 which states in applicable part, “If any conflict 
occurs between one or more provisions of this article, such conflict shall be resolved in a 
manner which on balance is the most protective of significant coastal resources. If any 
provision of this article conflicts with any provision of any regulation contained in any 
previously adopted ordinance of the City, the provisions of this article shall control.” 
The Commission finds, however, that Section 30007.5 only authorizes that conflicts 
between the various policies of Chapter 3 of the Coastal Act may be so resolved on a 
balance most protective of coastal resources.  Consequently, this provision applies only to 
situations where, during the Commission’s administration of the Coastal Act in the 
review and approval of Land Use Plans and development within areas under its original 
or retained jurisdiction, policy conflicts arise. Insofar as Coastal Act Section 30519 
provides for the delegation of permitting authority to local governments to authorize 
coastal development projects upon certification of a local coastal program (LCP), Section 
30604 further requires that such development may only be authorized if found consistent 
with the policies and standards of that LCP.   Section 30519 does not, however, delegate 
to local governments the ability to resolve conflicts between Coastal Act Chapter 3 
policies: Local governments typically do not directly implement the Coastal Act (i.e., 
Division 20, California Public Resources Code) and the policies of Chapter 3, per se, but 
rather, the policies and standards of its own LCP.  Thus, the primary mode of conflict 
resolution contemplated by the Coastal Act is where the Coastal Commission itself might 
be required to resolve policy conflicts in a manner that is most protective of coastal 
resources when it is implementing the various provisions of the Coastal Act. That said, 
Section 30200 does clearly indicate that local governments may invoke section 30007.5 
also, but only when implementing the policies of the Coastal Act in instances where a 
conflict between Chapter 3 policies has been identified. This allowance is provided for 
those circumstances where a government may be implementing the policies of Chapter 3 
directly; for example, prior to LCP certification and pursuant to section 30600(b) and 
30620.5; or pursuant to Section 30520(a), which addresses circumstances where a court 
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may stay the implementation of an LCP but coastal development permits may 
nonetheless still issued by a local government.  In such cases, the local government is 
issuing coastal development permits, but the standard of review is Chapter 3, not the 
provisions of an LCP. For example, the City of Los Angeles issues coastal development 
permits pursuant to Sections 30600(b) and 30620.5, but it does so with Chapter 3 as the 
standard of review, not under a certified LCP.  Therefore, notwithstanding the 
paraphrased recitation of the conflict resolution provisions of Coastal Act within the 
City’s coastal zoning regulations, and save for the limited situations discussed above, the 
conflict resolution authority provided under Coastal Act Section 30007.5 remains solely 
within the Commission before, during, and after certification of the City’s LCP.  Thus, 
despite the conclusion that could be drawn from the reference to Section 30007.5 within 
Section 30200(b), no authorization is afforded to local governments to directly resolve 
conflicts that arise in the application of policies of their LCPs. 
The Commission acknowledges that in spite of efforts to provide for coordinated and 
internally consistent application of the policies and standards of the local coastal program 
during its drafting and certification, inevitably conflicts in the application of two or more 
policies do arise on occasion in considering particular development proposals where such 
disparate provisions are applicable.  In such cases, the conflict or other unanticipated 
issue must be resolved by the Commission through an LCP amendment of the provisions 
which are at variance with one another. 
Additionally, even if the City were authorized to resolve conflicting provisions, which it 
isn’t, the scope of City coastal zoning code provision Section 10-5.2904 refers only to 
resolving policy conflicts between “provisions of this article” and “any provision of this 
article [that] conflicts with any provision of any regulation contained in any previously 
adopted ordinance of the City.”  Thus, the scope of the City’s conflict resolution is 
limited to solving disagreements between provisions of its coastal zoning regulations and 
between the coastal regulations and other provisions of its municipal code’s ordinances.  
Therefore, notwithstanding the perceived ability to resolve conflicts between provisions 
within the Implementation Program portion of its LCP, development would nonetheless 
be required to be found consistent with the policies of the Land Use Plan portion of the 
LCP, including Natural Resources Policies 6.A.1, 6.A.3., 6.A.7., 6.A.9., and 6.A.14. 
Moreover, again setting aside the fact that the City is not so authorized to resolve 
conflicts between Coastal Act Chapter 3 (or LCP) policies and standards in some 
comprehensive balancing of their application to achieve maximized overall protection of 
coastal resources, as discussed further below, no actual conflict exists between any such 
provisions, including those seemingly at odds for protecting both the subject onsite 
emergent wetlands ESHA and the waters of Humboldt Bay:  A denial of the subject 
supplemental interim remedial work plan activities would not, in itself, precipitate a 
policy conflict, as feasible alternatives exist to the approved remedial activities which 
could abate the polluted discharges into Humboldt Bay and not necessitate impermissible 
grading, filling, and conversion of wetlands ESHA into resource-independent stormwater 
storage and control facilities.  Therefore, no alternative process venue is available to the 
City to allow for authorizing development which does not comport with all applicable 
policies and standards of its certified LCP.  Therefore, the Commission finds that the 
appeals raise a substantial issue regarding consistency of the approved project with the 
provisions of Section 10-5.2904 of the certified zoning ordinance. 
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Protection and Maintenance of Biological Productivity and Water Quality:  Fifth, the 
City did not adopt findings that establish how the approved filling and excavation grading 
of Clark Slough would ensure maintenance and protection of the biological productivity 
and water quality of the Clark Slough watercourse and Humboldt Bay.  LUP Natural 
Resources Policy No. 6.A.1. directs that valuable aquatic resources shall be maintained, 
enhanced, and, where feasible, restored, with special protection given to areas and species 
of special biological or economic significance. In addition, uses of the marine 
environment are required to be carried out in the manner that will sustain the biological 
productivity of coastal waters and maintain healthy populations of all species of marine 
organisms adequate for long-term commercial, recreational, scientific, and educational 
purposes  LUP Natural Resources Policy No. 6.A.1. requires that the biological 
productivity and the quality of  coastal waters, streams, wetlands, and estuaries be 
maintained and, where feasible, restored to appropriately maintain optimum populations 
of aquatic organisms and for the protection of human health through, among other means, 
minimizing adverse effects of wastewater and stormwater discharges and entrainment, 
controlling the quantity and quality of runoff, preventing depletion of groundwater 
supplies and substantial interference with surface water flow, encouraging wastewater 
reclamation, maintaining natural vegetation buffer areas that protect riparian habitats, and 
minimizing alteration of natural streams. 
As authorized, the creation of the compensatory wetland reserve mitigation area would 
entail extensive ground disturbance in the course of terra-forming new channels, 
overflow areas, and impounding levee berming.  Although stockpile sampling protocols 
and procedures are identified prior to the reuse of and excavated materials onsite, the 
unearthing of heretofore subsurface material in an area that has been generally 
documented as contaminated with elevated levels of petroleum distillates, metals, and 
polychlorinated dibenzo-dioxins and furans, initiating the wetland reserve component 
before full characterization of the site has been undertaken, could result in exposing the 
aquatic resources within the slough and,  in turn, Humboldt Bay, to toxics which could 
have deleterious impacts on the biological productivity of water quality of  areas and 
species of special biological or economic significance, contrary to LUP Natural 
Resources Policy Nos. 6.A.1. and 6.A.3.  Similarly, the record for the approval of the 
development did not include any analysis of the effects, if any, inputs of contaminants 
from up-gradient sources may have on aquatic resources and water quality.  The project 
site lies directly downstream from the Schmidbauer Lumber Company, an industrial site 
which itself is under a NCRWQCB cleanup and abatement order (R1-2005-0040).  
Without such an evaluation the production and maintenance of biological productivity 
and water quality of lower Clark Slough has not been assured.  Thus, the public record 
for the project lacks substantive factual and legal support for the City’s decision to 
approve the development as being consistent with the requirements of the certified LCP 
that the biological productivity of aquatic resources and coastal water quality be protected 
and maintained.  Additionally, the decision to approve such development within and 
adjacent to environmentally sensitive areas could set a troublesome precedent with 
respect to how the City may interpret its LCP in future permitting actions Therefore, the 
Commission finds that the appeals raise a a substantial issue regarding consistency of the 
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development as approved by the City is inconsistent with LUP Natural Resources Policy 
Nos. 6.A.1. and 6.A.3. 
 
 

Overall, the City has not adopted findings that provide factual and legal support for determining 
that the approved filling, dredging, and diking of wetlands ESHA conforms with the pertinent 
LCP policies. Notwithstanding their anthropogenic origin and degraded condition, the approval 
of the filing, dredging, and diking of the subject estuarine and emergent wetlands for 
nonenumerated uses without such findings establishes an adverse precedent for allowing similar 
fill for other projects where there is a substantial issue of conformance with the LCP wetland fill, 
ESHA, and water quality policies.  The protection of the biological productivity and quality of 
coastal waters, and environmentally sensitive wetlands is an issue of statewide concern 
addressed by Sections 30230, 30231, and 30233 of the Coastal Act, as it has been long 
established that coastal waters, and wetlands in particular, provide significant public benefits, 
such as fish and wildlife habitat, water quality filtration and recharge, flood control, and aesthetic 
values.   
 
For the reasons stated above, the Commission finds that Appeal Number A-1-EUR-09-049 raises 
a substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency of the approved development with the certified 
Local Coastal Program. 
 
 
Information Needed for De Novo Review of Application: 
 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo hearing on 
all appeals where it has determined that a substantial issue exists with respect to the grounds on 
which an appeal has been filed.  If the Commission finds substantial issue as recommended 
above, staff also recommends that the Commission continue the de novo hearing to a subsequent 
date.  The de novo portion of the appeal must be continued because the Commission does not 
have sufficient information to determine what, if any, development can be approved, consistent 
with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP.  Therefore, before the Commission can act on the 
proposed project de novo, the applicant must submit all of the information identified below. 
 
Alternatives Analysis:  As discussed above, to make the necessary findings that the proposed 
wetland fill is the least environmentally damaging feasible alternative pursuant to LUP natural 
Resources Policy 6.A.9.(b) and CZR Section 10-5.2942.6(b), an analysis of the feasibility and 
relative impact of alternative hazardous materials stormwater-entrained runoff control proposals 
is needed.  The alternatives analysis should examine additional alternatives, either to be 
implemented independently or in conjunction with one another, such  as: (1) the installation of 
at-grade runoff and sub-surface groundwater control berming and/or sheet pile, etc, to prevent 
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discharges from the site from entering Humboldt Bay; (2) grading the site to convey stormwater 
entrained polluted flows to interior retention/detention/infiltration basins; (3) inlet controls to 
prevent stormwater runoff from entering contaminated areas; (4) excavation and removal of 
contaminated soils and restoration of overlying wetlands in place; and (4) in-situ treatment of 
petroleum contaminated soils materials. 
 
Hazardous Materials Contamination Assessment:  In addition, to ensure that the biological 
productivity of aquatic resources and water quality are protected and maintained, full 
characterization of the presence and extent of constituents of concern is needed prior to approval 
of the Clark Slough wetland reserve component of the project.  These assessments shall be 
performed pursuant to relevant protocols and standards as administered by appropriate oversight 
agencies, including as applicable, the North Coast Regional Water Quality Control Board, The 
Department of Toxic Substances Control, and the Humboldt County Department of Public 
Health. 
 
Property Interest Information:  Further, insofar as questions have been raised as to the extent that 
portions of the site may or may not be subject to public trust review by the State Lands 
Commission and/or the location of the boundary between public and private ownership, evidence 
of the extent and nature of the applicant’s property interest is needed.  This information is also 
necessary, if upon further evaluation of the proposed project it is determined that the project is 
not approvable consistent with the provisions of the certified LCP. 
Application of the wetland filling, dredging, and diking policies of the City of Eureka LCP could 
result in the recommendation of denial of a coastal development permit for the project as 
proposed.  However, Coastal Act Section 30010 prohibits the Commission from denying a 
permit in a manner which will take private property for public use without just compensation.  
Section 30010 states as follows: 

30010.  The Legislature hereby finds and declares that this division is not 
intended, and shall not be construed as authorizing the commission, port 
governing body, or local government acting pursuant to this division to exercise 
their power to grant or deny a permit in a manner which will take or damage 
private property for public use, without the payment of just compensation 
therefor.  This section is not intended to increase or decrease the rights of any 
owner of property under the Constitution of the State of California or the United 
States. 

Therefore, to the extent that the proposed project cannot be approved in a manner consistent with 
the provisions of the certified LCP, the Commission will need to evaluate whether denial of the 
proposed project would result in an unconstitutional taking of private property for public use.  In 
order to make that evaluation, the Commission  requires additional information from the 
applicant and the landowner concerning both the economic impact of the regulation on the 
applicant/landowner and the nature of the applicant’s/landowner’s property interest prior to 
holding a de novo hearing on the project.  Specifically, the landowners of the property that is the 
subject of Appeal No. A-1-EUR-09-049 must provide the following information for the property 
that is subject to Appeal No. A-1-EUR-09-049, as well as all property in common contiguous 
ownership, i.e. any immediately adjacent property also owned by the applicant, including APNS 
001-014-002; 003-021-009; 003-031-008; 003-041-005, -006, & -007; and 003-051-001.  
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1. When the property was acquired, and from whom; 
 
2. The purchase price paid for the property; 
 
3. The fair market value of the property at the time it was acquired and the basis upon which 

fair market value was derived; 
 
4. Whether a general plan, zoning, or similar land use designations applicable to the 

property changed since the time the property was purchased. If so, identify the particular 
designation(s) and applicable change(s); 

 
5. At the time the property was purchased, or at any subsequent time, whether the project 

been subject to any development restriction(s) (e.g., restrictive covenants, open space 
easements, etc.), other than the land use designations referred to in the preceding 
question; 

 
6. Whether the size or use of the property changed in any way since it was purchased. If so, 

identify the nature of the change, the circumstances and the relative date(s); 
 
7. Whether a portion of, or interest in, the property was sold or leased since the time the 

applicants purchased it, and the relevant date(s), sales price(s), rent assessed, and the 
nature of the portion or interest sold or leased; 

 
8. A copy of any title report, litigation guarantee or similar document that might have been 

prepared in connection with all or a portion of the property, together with a statement of 
when the document was prepared and for what purpose (e.g., refinancing, sale, purchase, 
etc.); 

 
9. The approximate date and offered price of any offers to buy all or a portion of the 

property since the time the applicants purchased the property; 
 
10. The costs associated with ownership of the property on an annualized basis for the last 

five calendar years. These costs should include, but not necessarily be limited to, the 
following: 
•  property taxes 
•  property assessments 
•  debt service, including mortgage and interest costs; and 
•  operation and management costs;  

 
11. Whether apart from any rent received from leasing all or a portion of the property (see 

question #7 above), current or past use of the property generates any income. If the 
answer is yes, the amount of generated income on an annualized basis for the past five 
calendar years and a description of the use(s) that generates or has generated such 
income; 
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12. The historic chain of title for all property, both on and adjacent to the site, held by the 
landowner in common contiguous ownership, including APNS 001-014-002; 003-021-
009; 003-031-008; 003-041-005, -006, & -007; and 003-051-001;  

 
13. Information to establish lot legality for all APNs both on and adjacent to the site, held by 

the landowner in common contiguous ownership, including APNS 001-014-002; 003-
021-009; 003-031-008; 003-041-005, -006, & -007; and 003-051-001.  Such information 
shall include copies of Certificates of Compliance and information demonstrating 
whether the real property in question complies with the provisions of the Subdivision 
Map Act and the local ordinances enacted pursuant thereto; and 

 
14. For all property owned by the applicant, including all property on and adjacent to the site 

in common contiguous ownership, please indicate by overlay on a legal parcel map the 
location of all wetlands located on site as well as the location of all areas of soil and 
groundwater contamination. 
 

 
Exhibits: 
 
1. Location Map 
2. Vicinity Map 
3. Site Aerial 
4. Site Oblique Aerial 
5. Appeal Filed by Commissioners Mark Stone and Ross Mirkarimi, November 19, 2009 
6. Appeal Filed by Humboldt Baykeeper / Environmental Protection Information Center / 

Northcoast Environmental Center,  November, 18, 2009 
7. Appeal Filed by Ralph Faust, November 19, 2009 
8. Notice of Final Local Action, Coastal Development Permit No. CDP-09-004 
9. Excerpts, Supplemental Interim Remedial Action Plan (SIRAP) 
10. Excerpts, Wetland Delineation  
11. Correspondence 
 
 

http://documents.coastal.ca.gov/reports/2009/12/Th14c-12-2009-a1.pdf
http://documents.coastal.ca.gov/reports/2009/12/Th14c-12-2009-a2.pdf
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 ATTACHMENT A: 
 

LCP POLICIES AND STANDARDS CITED IN APPEAL 
 
 Land Use Plan Policies
 
6.A.1. The City shall maintain, enhance, and, where feasible, restore valuable aquatic resources, 

with special protection given to areas and species of special biological or economic 
significance. The City shall require that uses of the marine environment are carried out in 
the manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for long-term 
commercial, recreational, scientific, and educational purposes. 

 
6.A.3. The City shall maintain and, where feasible, restore biological productivity and the 

quality of  coastal waters, streams, wetlands, and estuaries appropriate to maintain 
optimum populations of aquatic organisms and for the protection of human health 
through, among other means, minimizing adverse effects of wastewater and stormwater 
discharges and entrainment, controlling the quantity and quality of runoff, preventing 
depletion of groundwater supplies and substantial interference with surface water flow, 
encouraging wastewater reclamation, maintaining natural vegetation buffer areas that 

 
6.A.4. The City shall require that channelizations or other substantial alterations that could 

significantly disrupt the habitat values of rivers and streams incorporate the best 
mitigation measures feasible. 
 
Such channelizations and alterations shall be limited to the following: 
 
a. Flood control projects where no other method for protecting existing structures in 

the floodplain is feasible and where such protection is necessary for public safety 
or to protect existing development; 

b. Developments where the primary function is the improvement of fish and wildlife 
habitat. 

 
6.A.6. The City declares the following to be environmentally sensitive habitat areas within the 

Coastal Zone: 
 

a. Rivers, creeks, sloughs, gulches and associated riparian habitats, including, but 
not limited to Eureka Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, 
Cooper Slough, Second Slough, Third Slough, Martin Slough, Ryan Slough, 
Swain Slough, and Elk River. 

b. Wetlands and estuaries, including that portion of Humboldt Bay within the City's 
jurisdiction, riparian areas, and vegetated dunes. 

c. Indian Island, Daby Island, and the Woodley Island wildlife area. 
d. Other unique habitat areas, such as waterbird rookeries, and habitat for all rare or 

endangered species on state or federal lists. 
e. Grazed or farmed wetlands (i.e., diked former tidelands). 
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The areas are shown on 1:500 scale maps that are available for review at the City of 
Eureka Community Development Department. These maps are incorporated by reference 
into this General Plan and are a formal part of it. However, all environmentally sensitive 
habitat areas may not be shown on these maps and shall, if they exist, be identified as part 
of any project application. 

 
6.A.7. Within the Coastal Zone, the City shall ensure that environmentally sensitive habitat 

areas are protected against any significant disruption of habitat values, and that only uses 
dependent on such resources shall be allowed within such areas. The City shall require 
that development in areas adjacent to environmentally sensitive habitat areas be sited and 
designed to prevent impacts which would significantly degrade such areas, and be 
compatible with the continuance of such habitat areas. 

 
 
6.A.9. The City shall permit the diking, filling, or dredging of open coastal waters, wetlands, or 
estuaries only under the following conditions: 
 

a. The diking, filling or dredging is for a permitted use in that resource area; 
b. There is no feasible, less environmentally damaging alternative; 
c. Feasible mitigation measures have been provided to minimize adverse 

environmental effects; 
d. The functional capacity of the resource area is maintained or enhanced. 

 
6.A.14. Consistent with all other applicable policies of this General Plan, the City shall limit 
development or uses within wetlands that are neither farmed nor grazed, or within estuaries, to 
the following: 
 

a. Port facilities. 
b. Energy facilities. 
c. Coastal-dependent industrial facilities, including commercial fishing facilities. 
d. Maintenance of existing or restoration of previously dredged depths in navigation 

channels, turning basins, vessel berthing and mooring areas, and boat launching 
ramps. 

e. Incidental public service purposes which temporarily impact the resources of the 
area, such as burying cables or pipes, inspection of piers, and maintenance of 
existing intake and outfall lines. 

f. Restoration projects. 
g. Nature study, aquaculture, or similar resource-dependent activities. 
h. New or expanded boating facilities in estuaries, consistent with the demand for 

such facilities. 
i. Placement of structural piling for public recreational piers that provide public 

access and recreational opportunities. 
 
 
Coastal Zoning Regulations 
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Sec. 10-5.2942.  Environmental resource standards. 
 
10-5.2942.1 Mitigation.   
 Channelizations or other substantial alterations that could significantly disrupt the habitat 
values of rivers and streams shall incorporate the best mitigation measures feasible, and be 
limited to (1) necessary water supply projects, (2) flood control projects where no other method 
for protecting existing structures in the floodplain is feasible and where such protection is 
necessary for public safety or to protect existing development, or (3) developments where the 
primary function is the improvement of fish and wildlife habitat. 
 
10-5.2942.2 Permitted shoreline construction.   
 Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and 
other such construction that alters natural shoreline processes shall be permitted when required to 
serve coastal-dependent uses or to protect existing structures or public beaches in danger from 
erosion and when designed to eliminate or mitigate adverse impacts on local shoreline sand 
supply. Existing marine structures causing water stagnation contributing to pollution problems 
and fish kills should be phased out or upgraded where feasible. 
 
10-5.2942.3 Environmentally sensitive habitat areas. 
 Environmentally sensitive habitat areas within the City of Eureka’s coastal zone shall 
include: 
(a) Rivers, creeks, sloughs, gulches and associated riparian habitats, including Eureka 
Slough, Fay Slough, Cut-Off Slough, Freshwater Slough, Cooper Slough, Second Sloughs, Third 
Slough, and Elk River. 
(b) Wetlands and estuaries, including that portion of Humboldt Bay within the City's 
jurisdiction, riparian areas, and vegetated dunes. 
(c) Indian Island, Daby Island, and Woodley Island wildlife area. 
(d) Other habitat areas, such as rookeries, and rare or endangered species on state or federal 
lists. 
(e) Grazed or farmed wetlands. 
 These areas are generally portrayed on the Resources Maps, where they are designated as 
wetlands or other natural communities. 
 
10-5.2942.4 Protection of environmentally sensitive habitat areas.   
 Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on such resources, including restoration 
and enhancement projects, shall be allowed within such areas.  Development in areas adjacent to 
environmentally sensitive habitat areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the continuance of such 
habitat areas. 
 
 
 
10-5.2942.5 Development in or near natural resource areas.   
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 Prior to the approval of a development permit, all developments on lots or parcels shown 
on the land use plan and/or resource maps with a natural resource designation or within two 
hundred fifty (250’) feet of such designation, or development affecting an environmentally 
sensitive habitat area, shall be found to be in conformity with the applicable habitat protection 
policies of the LCP. All development plans and grading plans shall show the precise location of 
the habitat(s) potentially affected by the proposed project and the manner in which they will be 
protected, enhanced, or restored. Projects which could adversely impact an environmentally 
sensitive habitat area may be subject to a site inspection by a qualified biologist to be selected 
jointly by the City and the applicant. Where mitigation, restoration, or enhancement activities are 
required to be performed pursuant to other applicable portions of this LCP, they shall be required 
to be performed on City-owned lands on the Elk River Spit or on other available and suitable 
mitigation, restoration, or enhancement sites. 
 
10-5.2942.6 Diking, filling, or dredging.   
 The diking, filling or dredging of open coastal waters, wetlands, or estuaries shall be 
permitted only where all of the following exist: 
(a) The diking, filling or dredging is for a permitted use in that resource area as provided in 
Land Use Plan Policies 5.12 through 5.16; 
(b) There is no feasible, less environmentally damaging alternative; 
(c) Feasible mitigation measures have been provided to minimize adverse environmental 
effects, consistent with the Land Use Plan Policy 5.10; and, 
(d) The functional capacity of the resources area is maintained or enhanced, consistent with 
the Land Use Plan Policy 5.10. 
 
10-5.2942.7 Dredging and spoils disposal.   
 Dredging and spoils disposal shall be carried out to avoid significant disruption to marine 
and wildlife habitats and water circulation. Dredge spoils suitable for beach replenishment 
should be transported for such purposes to appropriate beaches or into suitable longshore current 
systems. 
 
10-5.2942.8 Wetland or estuary development. 
 Diking, filling or dredging of a wetland or estuary shall maintain or enhance its 
functional capacity. 
 Functional capacity, the ability of the wetland or estuary to be self-sustaining and to 
maintain natural species diversity. In order to establish that the functional capacity is being 
maintained, all of the following must be demonstrated: 
(a) That presently occurring plant and animal populations in the ecosystem will not be 
altered in a manner that would impair the long-term stability of the ecosystem, i.e., natural 
species diversity, abundance and composition are essentially unchanged as a result of the project, 
(b) That a species that is rare or endangered will not be significantly adversely affected, 
(c) That a species or habitat essential to the natural biological functioning of the wetland or 
estuary will not be significantly adversely affected, 
(d) That consumptive (e.g., fishing, aquaculture and hunting) or nonconsumptive (e.g., water 
quality and research opportunity) values of the wetland or estuaries ecosystem will not be 
significantly reduced. 
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10-5.2942.9 Conditions. 
(a) Dredging, when consistent with these provisions and where necessary for the 
maintenance of the tidal flow and continued viability of the wetland habitat or for flood control 
purposes, shall be subject to the following conditions: 

(1) Dredging shall be prohibited in breeding and nursery areas and during periods of 
fish migration and spawning. 

(2) Dredging shall be limited to the smallest area feasible. 
(3) Designs for dredging and excavation projects shall include protective measures 

such as silt curtains, weirs, etc, to protect water quality in adjacent areas during 
construction by preventing the discharge of refuse, petroleum spills, and 
unnecessary dispersal of silt materials. 

(b) Diking or filling of a wetland shall at a minimum, require the following mitigation, 
restoration, or enhancement measures: 

(1) A detailed restoration or enhancement plan shall be required for each specific 
restoration or enhancement site prior to commencement of any development that 
is permitted as part of such a restoration or enhancement project. The restoration 
or enhancement plans shall include provisions for purchase, if required, and 
restoration or enhancement, as determined in consultation with the Department of 
Fish and Game, Coastal Commission, and Coastal Conservancy, of an equivalent 
area of equal or greater productivity, and dedication of the land to a public agency 
or other method which permanently restricts the use of the site to habitat and open 
space purposes.  The restoration or enhancement site shall be purchased or 
otherwise made available prior to any diking or filling activity. 

(2) Equivalent areas shall be opened to tidal action or other sources of surface water 
shall be provided. This provision applies to diked or filled areas which themselves 
are not environmentally sensitive habitat areas, but would become so if they were 
opened to tidal action or provided with other sources of surface water. All of the 
provisions for restoration, purchase (if necessary), and dedication contained in 
paragraph (b)(1), above, shall apply to any program or activity performed 
pursuant to this paragraph. 

(3) Mitigation or restoration activities shall, to the maximum extent feasible, be of the 
same type as the wetland to be filled (i.e., freshwater marsh for freshwater marsh, 
saltwater marsh for saltwater marsh, etc.). 

(4) An applicant who is required to participate in a restoration or mitigation program 
may avail himself or herself of restoration or enhancement sites on City-owned 
lands on the Elk River Spit, consistent with all other applicable policies of Land 
Use Plan Chapter 5 and this article, and at a cost not to exceed Twenty-five ($.25) 
Cents for each square foot of affected marsh or other wetland. 

(5) For permissible wetland restoration projects identified in the Land Use Plan 
Policy 5.12(b), any coastal development permit issued for one or a combination of 
projects shall be part of one or more wetland restoration programs consistent with 
all other applicable provisions of this LCP. Such wetlands restoration or 
enhancement program(s) shall be prepared and implemented in consultation with 
the Department of Fish and Game, Coastal Commission, and Coastal 
Conservancy. Preparation of the program(s) shall occur prior to commencement 
of any development governed by this subdivision; however, implementation of 
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the program(s) may occur concurrently with or subsequently to any approved 
development. If an in-lieu fee is required to be paid by the applicant, it shall not 
exceed $0.25 for each square foot of affected marsh of other wetland, except as 
provided in permit CP-10-80. For the area south of Hilfiker Lane identified in the 
LUP Policy 5.12(b), the restoration program may, at any one time, include one or 
more of the affected properties, provided that when an application for 
development pursuant to this subdivision is made, the affected property shall 
participate in the wetlands restoration program. 

 
10-5.2942.10. Permitted development and uses in non-farmed wetlands and estuaries.   
 Permitted development or uses within nonfarmed wetlands and estuaries shall be limited 
to the following: 
(a) Port facilities. 
(b) Energy facilities. 
(c) Coastal development industrial facilities including commercial fishing facilities. 
(d) Maintenance of existing or restoration of previously dredged depths in navigation 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
(e) Incidental public service purposes which temporarily impact the resources of the area, 
such as burying cables and pipes, inspection of piers, and maintenance of existing intake and 
outfall lines. 
(f) Restoration projects. 
(g) Nature study, aquaculture, or similar resource-dependent activities. 
(h) New or expanded boating facilities in estuaries. 
(i) Placement of structural pilings for public recreational piers that provide public access and 
recreational opportunities. 
 
10-2.2942.11. Permitted uses in open coastal waters.   
 Permitted uses within open coastal waters shall be limited to the following: 
(a) Port facilities. 
(b) Energy facilities. 
(c) Coastal-dependent industrial facilities, including commercial fishing facilities. 
(d) Maintenance of existing or restoration of previously dredged depths in navigation 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
(e) Incidental public service purposes which temporarily impact the resources of the area, 
such as burying cables and pipes, inspection of piers, and maintenance of existing intake and 
outfall lines. 
(f) Restoration projects. 
(g) Nature study, aquaculture, or similar resource-dependent activities. 
(h) New or expanded boating facilities. 
(i) Sand or gravel mineral extraction in portions of open coastal waters that are not 
environmentally sensitive habitat areas. 
(j)  Placement of structural pilings for public recreational piers that provide public access and 
recreational opportunities. 
 
10-5.2942.12. Permitted uses involving alterations of streams and rivers.   
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 Permitted uses that involve substantial alterations of streams and rivers shall incorporate 
the best mitigation measures feasible and shall be limited to the following: 
(a) Necessary water supply projects. 
(b) Flood control projects where no other method of protecting existing structures in the 
floodplain is feasible and where such protection is necessary for public safety or to protect 
existing development. 
(c) Development where the primary function is the improvement of fish and wildlife habitat. 
 
10-5.2942.13. Permitted uses and development in grazed or farmed wetlands.   
 Permitted uses and development in grazed or farmed wetlands shall be limited to the 
following: 
(a) Agricultural operations limited to apiaries, field and truck crops, livestock raising, 
greenhouses (provided they are not located on slab foundations and crops are grown in the 
existing soils on site), and orchards. 
(b) Farm-related structures (including barns, sheds, and farmer-occupied housing) necessary 
for the performance of agricultural operations.  Such structures may be located on an existing 
farmed wetland parcel only if no alternative upland location is available for such purpose and the 
structures are sited and designed to minimize adverse environmental effects on the farmed 
wetland. No more than one permanent residential structure per parcel shall be allowed. 
(c) Restoration projects. 
(d) Nature study, aquaculture, and similar resource-dependent activities. 
(e) Incidental public service purposes which may temporarily impact the resources of the 
area, such as burying cable and pipes. 
 
10-5.2942.14. Fill for repair and maintenance.   
 New fill for repair and maintenance purposes may be permitted on lands adjacent to the 
northern waterfront provided that is consistent with other LUP policies and where: 
(a) The fill will be placed in previously filled areas which have been subject to erosion; 
(b) The fill will not be placed beyond the existing bulkhead line; 
(c) The fill is necessary to protect existing development from erosion; 
(d) The fill will not interfere with commercial fishing activities and facilities; and 
(e) Placement of the fill is consistent with the public access policies of the LCP in that public 
access will not be adversely affected, or public access has been provided. 
 
10-5.2942.15. Buffers.   
 A buffer shall be established for permitted development adjacent to all environmentally 
sensitive areas. The width of a buffer shall be one hundred (100’) feet, unless the applicant for 
the development demonstrates on the basis of information, the type and size of the proposed 
development, and/or proposed mitigation (such as planting of vegetation) that will achieve the 
purposes of the buffer, that a smaller buffer will protect the resources of the habitat area. For a 
wetland, the buffer should be measured from the landward edge of the wetland. For a stream or 
river, the buffer should be measured landward from the landward edge of riparian vegetation or 
from the top edge of the bank (such as, in channelized streams). Maps and supplemental 
information submitted as part of the application should be used to specifically determine these 
boundaries. 
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10-5.2942.16. Barriers.   
 To protect wetlands against physical intrusion, wetland buffer areas shall incorporate 
attractively designed and strategically located barriers and informational signs. 
 
10-5.2942.17. Uses adjacent to gulches.   
 All coastal zone land use activities adjacent to gulches shall be carried out in a manner 
which avoids vegetative removal below the break in slope, (usually those areas with a slope of 
twenty (20%) percent or greater) and which does not alter natural landforms and drainage 
patterns. 
 
10-5.2942.18. Disagreement over boundary. 
 Where there is a disagreement over the boundary, location, or current status of an 
environmentally sensitive area identified in LCP Policy 5.5 or which is designated on the 
Resources Maps, the applicant shall be required to provide the city with: 
(a) A base map delineating topographic lines, adjacent roads, location of dikes, levees, or 
flood control channels and tide gates, as applicable; 
(b) A vegetation map, including species that may indicate the existence or non-existence of 
the sensitive environmental habitat area; 
(c) A soils map delineating hydric and non-hydric soils; and, 
(d) A census of animal species that may indicate the existence or non-existence of the 
sensitive environmental habitat area. 
 The city shall transmit the information provided by the applicant to the Department of 
Fish and Game for review and comment. Any comments and recommendations provided by the 
Department shall be immediately sent to the applicant for his or her response. The city shall 
make its decision concerning the boundary, location, or current status of the environmentally 
sensitive habitat area in question based on the substantial evidence in the record and shall adopt 
findings to support its actions. 
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ATTACHMENT B 
 

COASTAL ACT POLICIES CITED IN SUBSTANTIAL ISSUE ANALYSIS 
 
Section 30007 Housing; local government 
 
 Nothing in this division shall exempt local governments from meeting the requirements of 
state and federal law with respect to providing low- and moderate-income housing, replacement 
housing, relocation benefits, or any other obligation related to housing imposed by existing law 
or any law hereafter enacted.  
 
Section 30200 Policies as standards; resolution of policy conflicts 
 
…(b) Where the commission or any local government in implementing the provisions of this 
division identifies a conflict between the policies of this chapter, Section 30007.5 shall be 
utilized to resolve the conflict and the resolution of such conflicts shall be supported by 
appropriate findings setting forth the basis for the resolution of identified policy conflicts. 
 
Section 30233 Diking, filling or dredging; continued movement of sediment and nutrients 
 
 (a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes 
shall be permitted in accordance with other applicable provisions of this division, where there is 
no feasible less environmentally damaging alternative, and where feasible mitigation measures 
have been provided to minimize adverse environmental effects, and shall be limited to the 
following: 
 
 (l) New or expanded port, energy, and coastal-dependent industrial facilities, including 
commercial fishing facilities. 
 
 (2) Maintaining existing, or restoring previously dredged, depths in existing navigational 
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps. 
 
 (3) In open coastal waters, other than wetlands, including streams, estuaries, and lakes, new 
or expanded boating facilities and the placement of structural pilings for public recreational piers 
that provide public access and recreational opportunities. 
 
 (4) Incidental public service purposes, including but not limited to, burying cables and 
pipes or inspection of piers and maintenance of existing intake and outfall lines. 
 
 (5) Mineral extraction, including sand for restoring beaches, except in environmentally 
sensitive areas. 
 
 (6) Restoration purposes. 
 
 (7) Nature study, aquaculture, or similar resource dependent activities. 
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 (b) Dredging and spoils disposal shall be planned and carried out to avoid significant 
disruption to marine and wildlife habitats and water circulation.  Dredge spoils suitable for beach 
replenishment should be transported for such purposes to appropriate beaches or into suitable 
longshore current systems.  
 
 (c) In addition to the other provisions of this section, diking, filling, or dredging in existing 
estuaries and wetlands shall maintain or enhance the functional capacity of the wetland or 
estuary.  Any alteration of coastal wetlands identified by the Department of Fish and Game, 
including, but not limited to, the 19 coastal wetlands identified in its report entitled, "Acquisition 
Priorities for the Coastal Wetlands of California", shall be limited to very minor incidental public 
facilities, restorative measures, nature study, commercial fishing facilities in Bodega Bay, and 
development in already developed parts of south San Diego Bay, if otherwise in accordance with 
this division. 
 
 For the purposes of this section, "commercial fishing facilities in Bodega Bay" means that 
not less than 80 percent of all boating facilities proposed to be developed or improved, where 
such improvement would create additional berths in Bodega Bay, shall be designed and used for 
commercial fishing activities.  
 
 (d) Erosion control and flood control facilities constructed on watercourses can impede the 
movement of sediment and nutrients which would otherwise be carried by storm runoff into 
coastal waters.  To facilitate the continued delivery of these sediments to the littoral zone, 
whenever feasible, the material removed from these facilities may be placed at appropriate points 
on the shoreline in accordance with other applicable provisions of this division, where feasible 
mitigation measures have been provided to minimize adverse environmental effects.  Aspects 
that shall be considered before issuing a coastal development permit for such purposes are the 
method of placement, time of year of placement, and sensitivity of the placement area. 
 
Section 30519 Delegation of development review authority; recommendation of 
amendments to program 
 
 (a) Except for appeals to the commission, as provided in Section 30603, after a local 
coastal program, or any portion thereof, has been certified and all implementing actions within 
the area affected have become effective, the development review authority provided for in 
Chapter 7 (commencing with Section 30600) shall no longer be exercised by the commission 
over any new development proposed within the area to which the certified local coastal program, 
or any portion thereof, applies and shall at that time be delegated to the local government that is 
implementing the local coastal program or any portion thereof… 
 
Section 30520 Judicial prohibition or stay; exercise and reinstatement of permit authority; 
issuance of coastal development permit 
 
 (a) If the application of any certified local coastal program, or any portion thereof, is 
prohibited or stayed by any court, the permit authority provided for in Chapter 7 (commencing 
with Section 30600) shall be exercised pursuant to the provisions of this section until a final 
court order has withdrawn such prohibition or stay.  A coastal development permit shall be 
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issued by the affected local government or the commission on appeal, if that local government or 
the commission on appeal finds that the proposed development is in conformity with the 
provisions of Chapter 3 (commencing with Section 30200) or the applicable certified land use 
plan if the court-ordered prohibition or stay applies only to the zoning ordinances, zoning district 
maps, or, where necessary, the other implementing actions which are required pursuant to this 
chapter.  Any development approved by a local government pursuant to this subdivision may be 
appealed to the commission by any person, including the executive director or any commissioner 
during the period the permit provisions of this section are in effect… 
 
Section 30600 Coastal development permit; procedures prior to certification of local 
coastal program 
 
 …(b) (1) Prior to certification of its local coastal program, a local government may, with 
respect to any development within its area of jurisdiction in the coastal zone and consistent with 
the provisions of Sections 30604, 30620, and 30620.5, establish procedures for the filing, 
processing, review, modification, approval, or denial of a coastal development permit.  Those 
procedures may be incorporated and made a part of the procedures relating to any other 
appropriate land use development permit issued by the local government. 
 
Section 30603 Appeal of actions taken after certification of local program; types of 
developments; grounds; finality of actions; notification to Commission 
 
 (a) After certification of its local coastal program, an action taken by a local government 
on a coastal development permit application may be appealed to the commission for only the 
following types of developments: 
 
 (1) Developments approved by the local government between the sea and the first public 
road paralleling the sea or within 300 feet of the inland extent of any beach or of the mean high 
tideline of the sea where there is no beach, whichever is the greater distance. 
 
 (2) Developments approved by the local government not included within paragraph (1) 
that are located on tidelands, submerged lands, public trust lands, within 100 feet of any wetland, 
estuary, or stream, or within 300 feet of the top of the seaward face of any coastal bluff.    
 
 (3) Developments approved by the local government not included within paragraph (1) or 
(2) that are located in a sensitive coastal resource area. 
 
 (4) Any development approved by a coastal county that is not designated as the principal 
permitted use under the zoning ordinance or zoning district map approved pursuant to Chapter 6 
(commencing with Section 30500). 
 
 (5) Any development which constitutes a major public works project or a major energy 
facility. 
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 (b) (1) The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the certified local 
coastal program or the public access policies set forth in this division. 
 
 (2) The grounds for an appeal of a denial of a permit pursuant to paragraph (5) of 
subdivision (a) shall be limited to an allegation that the development conforms to the standards 
set forth in the certified local coastal program and the public access policies set forth in this 
division. 
 
 (c) Any action described in subdivision (a) shall become final at the close of business on 
the 10th working day from the date of receipt by the commission of the notice of the local 
government's final action, unless an appeal is submitted within that time.  Regardless of whether 
an appeal is submitted, the local government's action shall become final if an appeal fee is 
imposed pursuant to subdivision (d) of Section 30620 and is not deposited with the commission 
within the time prescribed. 
 
 (d) A local government taking an action on a coastal development permit shall send 
notification of its final action to the commission by certified mail within seven calendar days 
from the date of taking the action. 
 
 
Section 30613 Lands subject to public trust which are filled, developed and committed to 
urban uses; coastal development permits; local coastal programs; categorical or urban 
exclusions 
 
 (a) The provisions of subdivision (b) of Section 30519, subdivision (b) of Section 30600, 
and subdivision (b) of Section 30610.5, which apply to lands subject to the public trust shall not 
apply to any lands which may be subject to the public trust but which the commission, after 
consultation with the State Lands Commission, determines are (1) filled and developed and are 
(2) located within an area which is committed to urban uses. 
 
 (b) No later than 120 days after receiving a request from a local government, the 
commission shall determine the lands within the jurisdiction of that local government to which 
the provisions of subdivision (a) apply. 
 
 (c) The provisions of this section shall apply to lands which have been the subject of 
coastal development permits, local coastal program, categorical exclusions or urban exclusions, 
which have previously been approved, authorized, or certified by the commission. 
 
Section 30620.5 Local government exercising option under section 30600 subdivison(b) 
 
 (a) A local government may exercise the option provided in subdivision (b) of Section 
30600, if it does so for the entire area of its jurisdiction within the coastal zone and after it 
establishes procedures for the issuance of coastal development permits.  Such procedures shall 
incorporate, where applicable, the interpretive guidelines issued by the commission pursuant to 
Section 30620. 
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 (b) If a local government elects to exercise the option provided in subdivision (b) of 
Section 30600, the local government shall, by resolution adopted by the governing body of such 
local government, notify the commission and shall take appropriate steps to assure that the public 
is properly notified of such action.  The provisions of subdivision (b) of Section 30600 shall take 
effect and shall be exercised by the local government on the 10th working day after the date on 
which the resolution required by this subdivision is adopted. 
 
 (c) Every local government exercising the option provided in subdivision (b) of Section 
30600 or acting on coastal development permits prior to certification of its local coastal program 
pursuant to Sections 30520, 30600.5, and 30624, shall within five working days notify the 
commission and any person who, in writing, has requested such notification, in the manner 
prescribed by the commission pursuant to Section 30600.5 or 30620, of any coastal development 
permit it issues. 
 
 (d) Within five working days of receipt of the notice required by subdivision (c), the 
executive director of the commission shall post, at a conspicuous location in the commission's 
office, a description of the coastal development permit issued by the local government.  Within 
15 working days of receipt of such notice, the executive director shall, in the manner prescribed 
by the commission pursuant to subdivision (a) of Section 30620, provide notice of the locally 
issued coastal development permit to members of the commission. 
 
 
Section 30625 Persons who may appeal; powers of reviewing body; effect of decisions 
 
 (a) Except as otherwise specifically provided in subdivision (a) of Section 30602, any 
appealable action on a coastal development permit or claim of exemption for any development 
by a local government or port governing body may be appealed to the commission by an 
applicant, any aggrieved person, or any two members of the commission.  The commission may 
approve, modify, or deny such proposed development, and if no action is taken within the time 
limit specified in Sections 30621 and 30622, the decision of the local government or port 
governing body, as the case may be, shall become final, unless the time limit in Section 30621 or 
30622 is waived by the applicant. 
  
 (b) The commission shall hear an appeal unless it determines the following: 
 
 (1) With respect to appeals pursuant to subdivision (a) of Section 30602, that no 
substantial issue exists as to conformity with Chapter 3 (commencing with Section 30200). 
 
 (2) With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an appeal has been 
filed pursuant to Section 30603. 
 
 (3) With respect to appeals to the commission after certification of a port master plan, 
that no substantial issue exists as to conformity with the certified port master plan. 
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 (c) Decisions of the commission, where applicable, shall guide local governments or port 
governing bodies in their future actions under this division. 
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