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Recommendation:  Staff recommends that the Commission determine that determine that a 
substantial issue exists with respect to the grounds on which Appeal No. A-1-MEN-09-9 has been 
filed and that the Commission hold a de novo hearing.  Staff recommends a NO vote on the 
following motion & resolution: 
 
 Motion & Resolution.  I move that the Commission determine and resolve that:  Appeal No. 

A-1-MEN-09-009 raises no substantial issue with respect to the grounds on which the appeal 
has been filed under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal Act. 

 
Following the staff recommendation will result in the Commission conducting a de novo review of 
the application, and adoption of the following findings.  Passage of this motion, via a yes vote, will 
result in a finding of No Substantial Issue and the local action will become final and effective.  The 
motion passes only by an affirmative vote of the majority of the appointed Commissioners present. 
 
Findings:  On January 22, 2009, the Mendocino County Coastal Permit Administrator approved 
the installation of extension of a culvert to capture the flow within a 24-ft.-long section of water 
course and the fill of the culverted area to grade in front of a real estate office at the Irish Beach 
residential subdivision to provide more parking area and prevent vehicles from accidentally 
driving into the water course (see Exhibits 1-3).  Pursuant to Coastal Act Section 30603, this 
approval is appealable to the Commission because the approved development is located between 
the sea and the first public road paralleling the sea and within 100 feet of a wetland.  Appellant 
Gordon Moores claims the appeal is inconsistent with the LCP because  (1) filling a wetland to 
provide safe parking for vehicles is not an allowable fill purpose, (2) feasible alternatives to filling 
the wetland exist to serve parking needs and protect vehicles from driving into the watercourse, 
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and (3) there is the lack of an adequate buffer between the development and environmentally 
sensitive riparian and Point Arena Mountain Beaver habitat 20 feet away (see Exhibit 4).   

 
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines that 
no substantial issue exists with respect to the grounds on which the appeal has been filed.1  
Commission staff has analyzed the county’s Final Local Action Notice for the development 
(Exhibit 5), appellant’s claims (Exhibit 4), and the relevant requirements of the LCP (Attachment 
A).  Staff recommends that the Commission find that the appeal raises a substantial issue for the 
following reasons: 
 
First, the County did not adopt findings that establish how filling the water course with the culvert 
and earthen fill is consistent with the allowable uses for fill in a wetland specified by LUP Policy 
3.1-4 and Coastal Zoning Code (CZC) Section 20.496.025.  These policies limit the allowable uses 
for fill in wetlands to the same kinds of uses for which filling of wetlands is permitted under 
Section 30233 of the Coastal Act.  None of these policies allow fill for parking lots for a 
commercial real estate office or for any other similar use.  
 
Second, the County did not adopt findings that establish how the approved filling of the water 
course involves the least environmentally damaging feasible alternative consistent with LUP 
Policy 3.1-4 and Coastal Zoning Code (CZC) Section 20.496.025(B).  Under these policies, even if 
the fill was approved for an allowable use, which the Commission finds is not the case, wetland fill 
can only be allowed if the fill involved is for the least environmentally damaging feasible 
alternative.  The County findings indicate the filling of the water course will provide additional 
space for the parking and maneuvering of vehicles visiting the real estate office on the parcel and 
will eliminate a hazard to vehicles by preventing vehicles from accidentally driving into the water 
channel that would be filled to grade under the permit.  However, the County findings provide no 
analysis of project alternatives that would address any need for additional parking and address 
other measures for keeping vehicles out of the water channel.  Evidence in the local record 
indicates the real estate office has existed on the site since prior to 1991.  The appellant asserts that 
the capacity of the existing parking lot only appears to be exceeded on holiday weekends and 
overflow parking for the real estate office is available on the street.  In addition, the appellant 
points out that the applicant previously removed brushy vegetation adjacent to the water channel 
that previously separated the channel from existing parking and served to confine vehicles to areas 
away from the channel.  Thus, the need for additional parking has not been established and 
alternatives to prevent vehicles from accidentally entering the water course such as reestablishing a 
vegetative barrier or installing a structural barrier have not been examined. 
 

                                                 
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations.  In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations:  the degree of factual and legal support for the local government’s 
decision; the extent and scope of the development as approved or denied by the local government; the 
significance of the coastal resources affected by the decision; the precedential value of the local 
government’s decision for future interpretations of its LCP; and, whether the appeal raises only local issues, 
or those of regional or statewide significance. 
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Third, with respect to the  contention concerning the adequacy of the approved 20-foot buffer 
between the approved fill of the water course and downstream environmentally sensitive riparian 
and Point Arena Mountain Beaver habitat areas, the County’s findings do not address how the 
approved development conforms with the requirements of LUP Policy 3.1-7 and CZC Section 
20.496.025(A) that a minimum 50-foot buffer be provided.  These polices state that an ESHA 
buffer may be reduced from 100 feet to a minimum of 50 feet if an analysis is provided that 
demonstrates that based on certain criteria in CZC Section 20.496.020(A), a reduced buffer would 
adequate to protect the resource.  Although such information was provided by the applicant’s 
consultant, the County’s findings do not analyze how the approved 20-foot buffer can be approved 
despite the requirement that at least a 50-foot buffer must be provided. 
 
Overall, the County has not adopted findings that provide factual and legal support for determining 
that the approved filling of wetlands and reduction of the minimum buffer width conforms with the 
pertinent LCP policies. The approval of the filing of a water course without such findings 
establishes an adverse precedent for allowing similar fill for other projects where there is a 
substantial issue of conformance with the LCP wetland fill and ESHA policies.  The protection of 
wetlands in the coastal zone is an issue of statewide concern addressed by Section 30233 of the 
Coastal Act, as it has been long established that wetlands provide significant public benefits such 
as the providing sensitive habitat, water quality protection, flood control, and aesthetic values.   
 
For the reasons stated above, the Commission finds that Appeal Number A-1-MEN-09-009 raises 
a substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency of the approved development with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the Coastal Act. 
 
Information Needed for De Novo Review of Application 
 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo hearing on all 
appeals where it has determined that a substantial issue exists with respect to the grounds on which 
an appeal has been filed.  If the Commission finds substantial issue as recommended above, staff 
also recommends that the Commission continue the de novo hearing to a subsequent date.  The de 
novo portion of the appeal must be continued because the Commission does not have sufficient 
information to determine what, if any, development can be approved, consistent with the certified 
LCP.  
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be found 
to be consistent with the certified LCP. 
 
As discussed above, to make the necessary findings that the proposed wetland fill is the least 
environmentally damaging feasible alternative, an analysis of the feasibility and relative impact of 
alternative parking proposals is needed.  The alternatives analysis should examine such alternatives 
as use of street parking, use of other nearby offsite property, including other offsite areas owned by 
the applicant, the use of alternative vehicle barriers to keep vehicles out of the wetland, and the no 



A-1-MEN-09-009 
Page 4 
 
project alternative. Therefore, before the Commission can act on the proposed project de novo, the 
applicant must submit all of the above-identified information.  
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ATTACHMENT A 

 
LCP EXCERPTS 

 
 
 
I. Wetlands LCP Policies 
 
LCP Policies 
 
Mendocino County LUP Policy 3.1-4 states: 
 

As required by the Coastal Act, development within wetland areas shall be limited to:  

1. Port facility construction or expansion, Section 30233(a)(1).  
2. Energy facility construction or expansion, Section 30233(a)(1).  
3. Coastal-dependent industrial facilities such as commercial fishing facilities, 

construction or expansion, Section 30233(a)(1).  
4. Maintenance or restoration of dredged depths or previously dredged depths in: 

navigational channels, turning basins, vessel berthing and mooring areas, and 
associated with boat launching ramps.  

5. In wetland areas, only entrance channels for new or expanded boating facilities 
may be constructed, except that in a degraded wetland, other boating facilities 
may be permitted under special circumstances, Section 30233(a)(3). New or 
expanded boating facilities may be permitted in estuaries, Section 30233(a)(4).  

6. Incidental public services purposes, including, but not limited to, burying cables 
and pipes or inspection of piers and maintenance of existing intake and outfall 
lines.  

7. Mineral extraction, including sand for restoring beaches, except in 
environmentally sensitive areas.  

8. Nature study purposes and salmon restoration projects.  
9. Aquaculture, or similar resource dependent activities excluding ocean ranching. 

(See Glossary)  

In any of the above instances, the diking, filling, or dredging of open coastal waters, 
wetlands, estuaries, and lakes, shall be permitted in accordance with all other 
applicable provisions of this plan. Such requirements shall include a finding that 
there is no feasible less environmentally damaging alternative and shall include 
mitigation measures required to minimize adverse environmental effects, in 
accordance with Sections 30233 and 30607, and other provisions of the Coastal Act. 
 

Coastal Act Section 30233 states, incorporated by reference into the LUP: 
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(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and 
lakes shall be permitted in accordance with other applicable provisions of this 
division, where there is no feasible less environmentally damaging alternative, and 
where feasible mitigation measures have been provided to minimize adverse 
environmental effects, and shall be limited to the following: 
 

(l) New or expanded port, energy, and coastal-dependent industrial facilities, 
including commercial fishing facilities. 

(2) Maintaining existing, or restoring previously dredged, depths in existing 
navigational channels, turning basins, vessel berthing and mooring areas, and 
boat launching ramps. 

(3) In wetland areas only, entrance channels for new or expanded boating 
facilities; and in a degraded wetland, identified by the Department of Fish and 
Game pursuant to subdivision (b) of Section 30411, for boating facilities if, in 
conjunction with such boating facilities, a substantial portion of the degraded 
wetland is restored and maintained as a biologically productive wetland. The 
size of the wetland area used for boating facilities, including berthing space, 
turning basins, necessary navigation channels, and any necessary support 
service facilities, shall not exceed 25 percent of the degraded wetland. 

(4) In open coastal waters, other than wetlands, including streams, estuaries, and 
lakes, new or expanded boating facilities and the placement of structural 
pilings for public recreational piers that provide public access and 
recreational opportunities. 

(5) Incidental public service purposes, including but not limited to, burying cables 
and pipes or inspection of piers and maintenance of existing intake and outfall 
lines. 

(6) Mineral extraction, including sand for restoring beaches, except in 
environmentally sensitive areas. 

(7) Restoration purposes. 
(8) Nature study, aquaculture, or similar resource dependent activities. 

 
(b) Dredging and spoils disposal shall be planned and carried out to avoid significant 

disruption to marine and wildlife habitats and water circulation. Dredge spoils 
suitable for beach replenishment should be transported for such purposes to 
appropriate beaches or into suitable longshore current systems. 

 
(c) In addition to the other provisions of this section, diking, filling, or dredging in 

existing estuaries and wetlands shall maintain or enhance the functional capacity 
of the wetland or estuary. Any alteration of coastal wetlands identified by the 
Department of Fish and Game, including, but not limited to, the 19 coastal 
wetlands identified in its report entitled, "Acquisition Priorities for the Coastal 
Wetlands of California", shall be limited to very minor incidental public facilities, 
restorative measures, nature study, commercial fishing facilities in Bodega Bay,  
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and development in already developed parts of south San Diego Bay, if otherwise 
in accordance with this division. 

 
Coastal Act Section 30607, incorporated by reference into the LUP, states: 
 

Any permit that is issued or any development or action approved on appeal, pursuant 
to this chapter, shall be subject to reasonable terms and conditions in order to ensure 
that such development or action will be in accordance with the provisions of this 
division. 

 
 
Section 20.496.025 of the Mendocino County Coastal Zoning Code, incorporated by 
reference into the Town zoning code states, in part, that: 

(A) Development or activities within wetland and estuary areas shall be limited to 
the following: 

(1) Port facility expansion or construction. 

(2) Energy facility expansion or construction. 

(3) Coastal-dependent industrial facilities, such as commercial fishing 
facilities, expansion or construction. 

(4) Maintenance or restoration of dredged depths or previously dredged 
depths in navigation channels, turning basins, vessel berthing and 
mooring areas, and associated boat launching ramps. 

(5) In wetland areas, only entrance channels for new or expanded boating 
facilities may be constructed, except that, in a degraded wetland, other 
boating facilities may be permitted under special circumstances. 

(6) New or expanded boating facilities may be permitted in estuaries. 

(7) Incidental public service purposes which temporarily impact the 
resource including but not limited to burying cables and pipes, or 
inspection of piers, and maintenance of existing intake and outfall lines. 

(8) Restoration projects which are allowable pursuant to Section 
30233(a)(7) of the Coastal Act are publicly or privately financed projects 
in which restoration is the sole purpose of the project… 

 (9) Mineral extraction, including sand for restoring beaches, except in 
ESHA's. 
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(10) Nature study purposes and salmon restoration projects. 

(11) Aquaculture, or similar resource dependent activities excluding 
ocean ranching.  

(B) Requirements for permitted development in wetlands and estuaries. 

(1) Any proposed development that is a permitted development in wetlands 
and estuaries must meet the following statutory requirements, and 
supplemental findings pursuant to Section 20.532.100: 

(a) There is no feasible, less environmentally damaging 
alternative; 

(b) Where there is no feasible, less environmentally damaging 
alternative, mitigation measures have been provided to minimize 
adverse environmental effects… 

 

II. Environmentally Sensitive Habitat Areas LCP Policies 
 

Environmentally Sensitive Habitat Areas (ESHA) are defined on page 38 of the 
Mendocino County LUP as: 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be 
easily disturbed or degraded by human activities and developments. 

 
Coastal Zoning Code Section 20.496.010 “Environmentally Sensitive Habitat and other 
Resource Areas—Purpose” states (emphasis added): 
  
…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, 
areas of pygmy vegetation which contain species of rare or endangered plants and 
habitats of rare and endangered plants and animals. 
 

LUP Policy 3.1-7 states:   
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A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary 
to protect the resources of that particular habitat area and the adjacent upland 
transitional habitat function of the buffer from possible significant disruption caused by 
the proposed development. The buffer area shall be measured from the outside edge of 
the environmentally sensitive habitat areas and shall not be less than 50 feet in width. 
New land division shall not be allowed which will create new parcels entirely within a 
buffer area.  Developments permitted within a buffer area shall generally be the same as 
those uses permitted in the adjacent environmentally sensitive habitat area and must 
comply at a minimum with each of the following standards:  

1. It shall be sited and designed to prevent impacts which would significantly 
degrade such areas;  

2. It shall be compatible with the continuance of such habitat areas by maintaining 
their functional capacity and their ability to be self-sustaining and to maintain 
natural species diversity; and  

3. Structures will be allowed within the buffer area only if there is no other feasible 
site available on the parcel. Mitigation measures, such as planting riparian 
vegetation, shall be required to replace the protective values of the buffer area on 
the parcel, at a minimum ratio of 1:1, which are lost as a result of development 
under this solution.  [emphasis added] 

LUP Policy 3.1-10 states: 
 
Areas where riparian vegetation exists, such as riparian corridors, are environmentally 
sensitive habitat areas and development within such areas shall be limited to only those 
uses which are dependent on the riparian resources. All such areas shall be protected 
against any significant disruption of habitat values by requiring mitigation for those uses 
which are permitted. No structure or development, including dredging, filling, vegetation 
removal and grading, which could degrade the riparian area or diminish its value as a 
natural resource shall be permitted in the Riparian Corridor except for:  

• Channelizations, dams, or other substantial alterations of rivers and streams as 
permitted in Policy 3.1-9;  

• pipelines, utility lines and road crossings, when no less environmentally 
damaging alternative route is feasible; ...  [emphasis added] 

 
Coastal Zoning Code Section 20.496.020 “Environmentally Sensitive Habitat and other 
Resource Areas—Development Criteria” states: 
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(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally 
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat areas. 

(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet, 
unless an applicant can demonstrate, after consultation and agreement with the 
California Department of Fish and Game, and County Planning staff, that one 
hundred (100) feet is not necessary to protect the resources of that particular habitat 
area from possible significant disruption caused by the proposed development. The 
buffer area shall be measured from the outside edge of the Environmentally Sensitive 
Habitat Areas and shall not be less than fifty (50) feet in width. New land division 
shall not be allowed which will create new parcels entirely within a buffer area. 
Developments permitted within a buffer area shall generally be the same as those 
uses permitted in the adjacent Environmentally Sensitive Habitat Area. 

Standards for determining the appropriate width of the buffer area are as follows: 

(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, 
stream, or riparian habitat area vary in the degree to which they are 
functionally related to these habitat areas. Functional relationships may exist 
if species associated with such areas spend a significant portion of their life 
cycle on adjacent lands. The degree of significance depends upon the habitat 
requirements of the species in the habitat area (e.g., nesting, feeding, 
breeding, or resting). 

Where a significant functional relationship exists, the land supporting this 
relationship shall also be considered to be part of the ESHA, and the buffer 
zone shall be measured from the edge of these lands and be sufficiently wide 
to protect these functional relationships. Where no significant functional 
relationships exist, the buffer shall be measured from the edge of the wetland, 
stream, or riparian habitat that is adjacent to the proposed development. 

(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be 
based, in part, on the distance necessary to ensure that the most sensitive 
species of plants and animals will not be disturbed significantly by the 
permitted development. Such a determination shall be based on the following 
after consultation with the Department of Fish and Game or others with 
similar expertise: 

(i) Nesting, feeding, breeding, resting, or other habitat requirements of 
both resident and migratory fish and wildlife species; 
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(ii) An assessment of the short-term and long-term adaptability of various 
species to human disturbance; 

(iii) An assessment of the impact and activity levels of the proposed 
development on the resource. 

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be 
based, in part, on an assessment of the slope, soils, impervious surface 
coverage, runoff characteristics, and vegetative cover of the parcel and to 
what degree the development will change the potential for erosion. A 
sufficient buffer to allow for the interception of any additional material 
eroded as a result of the proposed development should be provided. 

(d) Use of Natural Topographic Features to Locate Development. Hills and 
bluffs adjacent to ESHA's shall be used, where feasible, to buffer habitat 
areas. Where otherwise permitted, development should be located on the sides 
of hills away from ESHA's. Similarly, bluff faces should not be developed, but 
shall be included in the buffer zone. 

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural 
features (e.g., roads and dikes) shall be used, where feasible, to buffer habitat 
areas. Where feasible, development shall be located on the side of roads, 
dikes, irrigation canals, flood control channels, etc., away from the ESHA. 

(f) Lot Configuration and Location of Existing Development. Where an 
existing subdivision or other development is largely built-out and the 
buildings are a uniform distance from a habitat area, at least that same 
distance shall be required as a buffer zone for any new development 
permitted. However, if that distance is less than one hundred (100) feet, 
additional mitigation measures (e.g., planting of native vegetation) shall be 
provided to ensure additional protection. Where development is proposed in 
an area that is largely undeveloped, the widest and most protective buffer 
zone feasible shall be required. 

(g) Type and Scale of Development Proposed. The type and scale of the 
proposed development will, to a large degree, determine the size of the buffer 
zone necessary to protect the ESHA. Such evaluations shall be made on a 
case-by-case basis depending upon the resources involved, the degree to 
which adjacent lands are already developed, and the type of development 
already existing in the area… 
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(2) Configuration. The buffer area shall be measured from the nearest 
outside edge of the ESHA (e.g., for a wetland from the landward edge 
of the wetland; for a stream from the landward edge of riparian 
vegetation or the top of the bluff). 

(3) Land Division. New subdivisions or boundary line adjustments shall not be 
allowed which will create or provide for new parcels entirely within a buffer area. 

(4) Permitted Development. Development permitted within the buffer area shall 
comply at a minimum with the following standards: 

(a) Development shall be compatible with the continuance of the adjacent 
habitat area by maintaining the functional capacity, their ability to be self-
sustaining and maintain natural species diversity. 

(b) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. 

(c) Development shall be sited and designed to prevent impacts which would 
degrade adjacent habitat areas. The determination of the best site shall 
include consideration of drainage, access, soil type, vegetation, hydrological 
characteristics, elevation, topography, and distance from natural stream 
channels. The term "best site" shall be defined as the site having the least 
impact on the maintenance of the biological and physical integrity of the 
buffer strip or critical habitat protection area and on the maintenance of the 
hydrologic capacity of these areas to pass a one hundred (100) year flood 
without increased damage to the coastal zone natural environment or human 
systems. 

(d) Development shall be compatible with the continuance of such habitat 
areas by maintaining their functional capacity and their ability to be self-
sustaining and to maintain natural species diversity. 

(e) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. Mitigation measures, such as planting 
riparian vegetation, shall be required to replace the protective values of the 
buffer area on the parcel, at a minimum ratio of 1:1, which are lost as a result 
of development under this solution. 

(f) Development shall minimize the following: impervious surfaces, removal of 
vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air 
pollution, and human intrusion into the wetland and minimize alteration of 
natural landforms.  [emphasis added] 
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Section 20.532.100 of the Mendocino County Coastal Zoning Code, incorporated by 
reference into the Town code, states: 

In addition to required findings, the approving authority may approve or 
conditionally approve an application for a permit or variance within the Coastal 
Zone only if the following findings, as applicable, are made: 

(A) Resource Protection Impact Findings. 

(1) Development in Environmentally Sensitive Habitat Areas. No 
development shall be allowed in an ESHA unless the following findings 
are made: 

(a) The resource as identified will not be significantly degraded by 
the proposed development. 

(b) There is no feasible less environmentally damaging alternative. 

(c) All feasible mitigation measures capable of reducing or 
eliminating project related impacts have been adopted 
(emphases added). 
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