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 STAFF REPORT: REGULAR CALENDAR 
COMBINED COASTAL DEVELOPMENT PERMIT APPLICATION  

AND CONSISTENCY CERTIFICATION 
 
CDP APPLICATION NO.      4-08-096 CONSISTENCY CERTIFICATION: CC-012-09 
 
APPLICANT: City of Santa Barbara, Dept. of Public Works (with 
Santa  Barbara County as a Co-applicant) 
 
AGENTS: Thomas Conti and Michael Berman, City of Santa Barbara, 

and Tom Fayram, Santa Barbara County 
. 
PROJECT DESCRIPTION: Construction of Lower Mission Creek Flood-Control Project 

(Exhibits 3-4) 
 
PROJECT LOCATION: Lower Mission Creek, City of Santa Barbara (Exhibits 1-2) 
 
MOTION & RESOLUTION: Page 5 
 
Substantive File Documents:  See Appendix B, p. 32 

 
 

 SUMMARY OF STAFF RECOMMENDATION: 
 
The staff is recommending APPROVAL, with Seven (7) Conditions, and 
CONCURRENCE, as so conditioned, with a combined coastal development permit 
(“CDP”) application and consistency certification submitted by the City of Santa Barbara 
(“City”)1 for implementation of the Mission Creek Flood Control Project, to improve flood 
protection on Lower Mission Creek in the City of Santa Barbara.  The Commission has 
previously reviewed and found this project consistent with the Coastal Act in several 
iterations:  first and primarily as a federal consistency matter, but also in part as a CDP  

                                            
1 Note:  Santa Barbara County has agreed to be a co-applicant, as it is the County which performs maintenance of 
the creek channel.  However, most references to the applicant in this report will be to the “City” of Santa Barbara. 
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matter.  The purpose of this CDP and consistency certification is to transfer the 
responsibilities for implementation of the project from the federal government to the 
local government (i.e., from the U.S. Army Corps of Engineers (“Corps”) to the City). 2
 
The two actions (consistency and CDP review) are needed because the project is 
located both within and inland of the coastal zone, and because the Commission does 
not have an administrative procedure for converting a Commission concurrence with a 
federal agency’s Consistency Determination into a concurrence with a Consistency 
Certification authorizing a local agency to conduct the work. During its previous reviews 
the Commission understood that the City would eventually be the primary implementing 
agency.  Accordingly, since the Corps has ceased funding the project, to formalize the 
Commission’s review of the City’s role, the City has submitted the subject CDP 
application and consistency certification for its assumption of implementation for the 
project.  The City has also, as it has consistently (albeit, informally) to date, agreed to 
comply with all previous requirements the Commission has adopted as necessary for 
the project.   
 
The Commission’s previous reviews commenced with the Corps’ submittal of “phased” 
consistency determinations (No. CD-117-99 and CD-046-06 – see the footnote on page 
13 for an explanation of the “phased” consistency review process).  In those reviews the 
Commission adopted conditions, which the Corps agreed to implement.  Those 
conditions are being carried through to the subject CDP/consistency certification, and 
the City has also agreed to comply with them.  These conditions address the need to 
continue to:  (a) clarify the terms of the Tidewater Goby Management Plan; (b) clarify 
future review procedures and monitoring responsibilities for the project as a whole; (c) 
memorialize agreements to avoid artificial lagoon breaching; and (d) provide an 
appropriate lagoon buffer zone.  
 
In separate but integrally related CDP matters:  (1) the Commission has also approved 
(with conditions) City implementation of portions of the project, in connection with a 
CDP for the Cabrillo Bridge replacement (CDP 4-07-134); and (2) the City has approved 
a coastal development permit (that was not appealed) for the portion of the project 
within its coastal development permitting jurisdiction (i.e., from Chapala St. to Highway 
101)(City CDP2008-00012).  Both of these actions included mitigation and monitoring 
measures (Exhibits 5-6) that are being incorporated into the subject submittals and the 
Commission’s conditions. 
 
The subject CDP and consistency certification also reflect several relatively minor 
modifications and refinements to the project since the Commission’s previous federal 
consistency review, consisting primarily of: 
 

 
2 Aside from those components associated with the Cabrillo Blvd. Bridge replacement, which the Commission has 
already authorized the City to implement, in CDP 4-07-134. 
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1) replacing the originally-proposed “fish ribs” with “grout lines” on the sides 
of the channel (both “fish ribs” and “grout lines” are the spaces designed 
to provide refuge for tidewater gobies during high stream velocity 
conditions);  

 
2) vegetating the south side of the lagoon;  

 
3) relocating the oxbow bypass (near Hwy. 101 and the Union Pacific rail 

corridor) 10 ft. closer to the Moreton fig tree; and  
 

4) refining the Ortega Street Bridge Replacement (located outside the 
coastal zone) to alter the channel alignment slightly and retain a residence 
that was originally slated for removal.  

 
The Commission has already endorsed the first of these changes through its approval 
with conditions of the City’s CDP application for the Cabrillo Bridge replacement (CDP 
4-07-134).  The second and fourth of these changes are improvements from a habitat 
perspective, and which the Commission staff will have the continuing opportunity to 
review when they are finalized.  The third change appears benign, and the City’s 
request includes an analysis showing that this relocation of the oxbow slightly to the 
east will not affect the Moreton fig tree (and includes additional monitoring commitments 
to assure protection of the tree).  None of these changes alters the fundamental 
consistency of the project (as conditioned) with the Coastal Act. In its most recent 
consistency review (CD-046-06), the Commission found that:   
 

… the original flood control project was necessary for flood-control purposes, 
was the least damaging feasible alternative, included feasible mitigation and, with 
the mitigation and proposed design, would, as conditioned, protect stream 
resources, water quality, and environmentally sensitive habitat (including 
federally listed threatened species - steelhead trout and tidewater goby), scenic 
views, and archaeological resources.  
   
… 
 
Five conditions are necessary to assure consistency with Sections 30236, 30231, 
30233, 30240, and 30251 of the Coastal Act, due to the need to:  a) avoid 
misunderstandings over the terms of the Tidewater Goby Management Plan 
(because several differing drafts had been circulated prior to the Commission’s 
scheduled public hearing); b) clarify future review procedures and monitoring 
responsibilities; c) memorialize agreements between the Corps, the Commission 
staff, and the City over avoiding lagoon breaching, planning and implementing an 
appropriate lagoon buffer zone based on the applicable Coastal Act policies (and 
including coordination with interested parties); and d) clarify creekside riparian 
monitoring responsibilities.  With the measures included in the revised design, 
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monitoring, maintenance, mitigation, and adaptive management plans, and the 
on-going review of water quality plans and maintenance dredging, as well as any 
future project modifications, and as conditioned, the project would protect stream 
resources, water quality, environmentally sensitive habitat (including steelhead 
trout and tidewater goby), scenic views, and would therefore be consistent with 
Sections 30236, 30231, 30233, 30240, and 30251 of the Coastal Act.  

 
These findings remain applicable, and the minor modifications contained in the current 
proposal are also consistent with the same Coastal Act policies.  Conditions are still 
needed to transfer management responsibilities from the Corps to the City.  
Accordingly, the Special Conditions on this permit are similar to those the Commission 
previously adopted for the Corps and City Cabrillo Bridge projects, with two additional 
conditions to: (1) reflect the mitigation and monitoring requirements from the more 
recent City and National Marine Fisheries Service (NMFS) and U.S. Fish and Wildlife 
Service (USFWS) Biological Opinions (Exhibits 6-7), and (2) require a liability waiver.  
The standard of review for the portion of the project subject to a coastal development 
permit is the Chapter 3 policies of the Coastal Act, with the City’s certified local coastal 
program serving as guidance. The standard of review for the portion of the project 
subject to consistency review is also Chapter 3 of the Coastal Act.  As conditioned, the 
project is consistent with the Stream Alteration, Water Quality, Wetlands, ESHA, View 
Protection, and Hazards Policies (Sections 30236, 30231, 30233, 30240, 30251, and 
30253) of the Coastal Act.  
 

LIST OF EXHIBITS 
Exhibit 1.    Project Area (with 1a showing Coastal Zone and CCC Original Permit 

Jurisdiction) 
Exhibit 2. Project Plans 
Exhibit 3. Detailed Project Plans 
Exhibit 4. Ortega St. Bridge Replacement 
Exhibit 5. CCC Conditions, Cabrillo Bridge Replacement, CDP 4-07-134 
Exhibit 6. City Conditions, CDP-2008-00012 
Exhibit 7. NMFS 7 USFWS Conditions, Cabrillo Bridge Replacement, Biological 

Opinions 2007-08982 and 1-8-07-F-63 
Exhibit 8. CCC Findings, Corps of Engineers, CD-046-06 
Exhibit 9. Original Project Description, from Corps CD-117-99 
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I. STAFF RECOMMENDATION 
 
MOTION AND RESOLUTION FOR COASTAL DEVELOPMENT PERMIT 
 
The staff recommends that the Commission make the following motion and adopt the 
following resolution to APPROVE the permit application with special conditions. 

MOTION 
I move that the Commission approve Coastal Development Permit Application 
No. 4-08-096 subject to the conditions set forth in the staff recommendation. 

 
The staff recommends a YES vote on the foregoing motion.  Passage of this motion will 
result in conditional approval of the permit and adoption of the following resolution and 
findings.  The motion passes only by affirmative vote of a majority of the Commissioners 
present. 
 

Resolution: 
 
The Commission hereby approves coastal development permit 4-08-096 and 
adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act.  
Approval of the permit complies with the California Environmental Quality Act 
because either: 1) feasible mitigation measures and/or alternatives have been 
incorporated to substantially lessen any significant adverse effects of the 
development on the environment; or 2) there are no further feasible mitigation 
measures or alternatives that would substantially lessen any significant adverse 
impacts of the development on the environment. 

 
MOTION AND RESOLUTION FOR CONSISTENCY CERTIFICATION  

MOTION 
 

I move that the Commission conditionally concur with the City of Santa 
Barbara’s  consistency certification CC-012-09 that, if modified in 
accordance with the following conditions, the project described therein 
would be consistent with the enforceable policies of the California Coastal 
Management Program (CCMP) and would be conducted in a manner 
consistent with that program.  

 
The staff recommends a YES vote on the motion.  Passage of this motion will result in a 
concurrence in the certification, as conditioned, and adoption of the following resolution 
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and findings.  An affirmative vote of a majority of the Commissioners present is required 
to pass the motion. 
 
 Resolution: 
 
 The Commission hereby conditionally concurs with the consistency 

certification by the City of Santa Barbara on the grounds that, if modified in 
accordance with the following condition, the project described therein would be 
consistent with the enforceable policies of the CCMP and would be conducted in 
a manner consistent with that program. 

II. STANDARD CONDITIONS 
 
 See Appendix A, p. 32. 

III. SPECIAL CONDITIONS 
 

1.  Tidewater Goby Management Plan and other Lagoon Management 
Plans.  The Management Actions and other commitments contained in the Tidewater 
Goby Management Plan – Lower Mission Creek Flood Control Project, dated April 
2005, shall be binding on the City of Santa Barbara, except as provided below.  Any 
changes to the management plan or other actions inconsistent with the Management 
Actions in the Tidewater Goby Management Plan shall not be implemented unless the 
Coastal Commission has authorized any such changes or actions through the federal 
consistency and/or coastal development permit review process (i.e., as an amendment 
to this cdp and/or a modification to this consistency certification). Any future 
management plans or projects involving the Mission Creek Lagoon or, to the extent the 
Laguna Channel is addressed in the Tidewater Goby Management Plan, involving the 
Laguna Channel estuary, shall be coordinated with the Tidewater Goby Management 
Plan.  

 
2. Lagoon Breaching Prohibition.  The City (and County) shall not breach the 

lagoon, unless there is an imminent threat to public health and safety, and, in that event, 
only after the Executive Director:  (a) agrees with the City’s (or County’s) determination 
that there is an imminent threat to public health and safety, reviews; (b) has determined 
that all feasible measures have been incorporated to minimize threats to tidewater 
gobies; and (c) has authorized any such breaching. 

 
 3.  Lagoon Buffer.  In conjunction with the Tidewater Goby Management Plan, the 
City shall establish a 20-50 foot wide buffer zone along both sides of the creek/lagoon 
that extends 150-200 feet downstream of the ends of the existing wing walls at the 
downstream side of the Cabrillo Boulevard bridge.  This buffer plan shall include 
clarification as to its effects and relationship to the existing bike path and periodic 
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development such as dredging operations within this area.  Prior to commencement of 
construction of the flood control project the City shall submit the final Tidewater Goby 
and Lagoon Management Plans (including buffers) to the Executive Director  for his 
review and approval based on his determination that they continue to remain consistent 
with standards articulated in the draft Plans the Commission previously found consistent 
with the Coastal Act (in CD-046-06), and with the Commission’s findings in that action.  
The Executive Director will only consider activities which are consistent with the Coastal 
Act and will involve all known interested parties prior to approving the final plan.  

 
4.  Landscaping Requirements Adjacent to Mission Creek.  Prior to 

commencement of construction of any portion of the flood control project, the City will 
provide, for the review and approval of the Executive Director, a detailed monitoring 
plan for the native landscaping to be provided outside the creek bank edges.  The 
detailed plan shall specify performance and success criteria and what incentives are 
being provided to encourage private landowners to plant and maintain native, non-
invasive, trees and shrubs, and shall provide for use of local stock wherever possible.  
The plan shall comply with all the measures contained in Special Conditions 13 and 14 
of CDP 4-07-134, which include: 

 

Habitat Enhancement and Revegetation Monitoring Program 
A. Prior to the issuance of the coastal development permit, the City shall submit, for 

the review and approval of the Executive Director, a final Habitat Restoration, 
Enhancement, Monitoring, and Management Program for restoration of the 
creek banks upstream and downstream of the Cabrillo Bridge.  This program 
shall be prepared by a qualified biologist or environmental resource specialist 
and shall include, but not be limited to, the following:   

1. Onsite habitat enhancement shall include, at a minimum, the removal of 
any and all invasive plant species on the site and revegetation of all 
disturbed areas with appropriate native species of local genetic stock, 
including areas where invasive and non-native plants were removed; 

2. Indication as to the location, type, and height of any temporary fencing 
that will be used for restoration.   The plans shall also indicate when this 
fencing is to be removed.   

3. Indication on plans that invasive plant species shall be removed from all 
development and restoration areas for the life of the project. 

4. Indication on plans that herbicides shall not be used within the creek 
habitat. Target non-native or invasive species shall be removed by hand. 

5. Indication on plans that rodenticides containing any anticoagulant 
compounds (including, but not limited to, Warfarin, Brodifacoum, 
Bromadiolone or Diphacinone) shall not be used. 
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6. A baseline assessment, including photographs, of the current physical and 
ecological condition of the proposed restoration site, including, a biological 
survey, a description and map showing the area and distribution of 
existing vegetation types, and a map showing the distribution and 
abundance of any sensitive species. 

7. A description of the goals of the restoration plan, including, as appropriate, 
topography, hydrology, vegetation types, sensitive species, and wildlife 
usage. 

8. Documentation of performance standards, which provide a mechanism for 
making adjustments to the mitigation site when it is determined, through 
monitoring, or other means that the restoration techniques are not 
working. 

9. Documentation of the necessary management and maintenance 
requirements, and provisions for timely remediation should the need arise. 

10. A planting palette (seed mix and container plants), planting design, source 
of plant material, and plant installation. The planting palette shall be made 
up exclusively of native plants that are appropriate to the habitat and 
region and that are grown from seeds or vegetative materials obtained 
from local natural habitats so as to protect the genetic makeup of natural 
populations.  Horticultural varieties shall not be used.  Plantings shall be 
maintained in good growing condition throughout the life of the project 
and, whenever necessary, shall be replaced with new plant materials to 
ensure continued compliance with the revegetation requirements.  No 
plant species listed as problematic and/or invasive by the California Native 
Plant Society, the California Exotic Pest Plant Council, or by the State of 
California shall be employed or allowed to naturalize or persist on the site.  
No plant species listed as a ‘noxious weed’ by the State of California or 
the U.S. Federal Government shall be utilized or maintained within the 
property. 

11. Sufficient technical detail on the restoration design including, at a 
minimum, a planting program including a description of planned site 
preparation, method and location of exotic species removal, timing of 
planting, plant locations and elevations on the baseline map, and 
maintenance timing and techniques. 

12. A plan for documenting and reporting the physical and biological “as built” 
condition of the site within 30 days of completion of the initial restoration 
activities. The report shall describe the field implementation of the 
approved restoration program in narrative and photographs, and report 
any problems in the implementation and their resolution.  

13. Documentation that the project will continue to function as viable native 
habitats, as applicable, over the long term. 
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14. A Monitoring Program to monitor the Restoration and Enhancement. Said 
monitoring program shall set forth the guidelines, criteria and performance 
standards by which the success of the enhancement and restoration shall 
be determined. The monitoring programs shall include but not be limited to 
the following:  
(a) Interim and Final Success Criteria. Interim and final success criteria 
shall include, as appropriate: species diversity, total ground cover of 
vegetation, vegetative cover of dominant species and definition of 
dominants, wildlife usage, hydrology, and presence and abundance of 
sensitive species or other individual “target” species. 
(b) Interim Monitoring Reports. The City shall submit, for the review and 
approval of the Executive Director, on an annual basis, for a period of five 
(5) years, a written monitoring report, prepared by a monitoring resource 
specialist indicating the progress and relative success or failure of the 
enhancement on the site. This report shall also include further 
recommendations and requirements for additional enhancement/ 
restoration activities in order for the project to meet the criteria and 
performance standards. This report shall also include photographs taken 
from predesignated sites (annotated to a copy of the site plans) indicating 
the progress of recovery at each of the sites. Each report shall be 
cumulative and shall summarize all previous results. Each report shall 
also include a “Performance Evaluation” section where information and 
results from the monitoring program are used to evaluate the status of the 
enhancement/restoration project in relation to the interim performance 
standards and final success criteria. 
(c) Final Report. At the end of the five-year period, a final detailed 
report on the restoration shall be submitted for the review and approval of 
the Executive Director. If this report indicates that the enhancement/ 
restoration project has, in part, or in whole, been unsuccessful, based on 
the performance standards specified in the restoration plan, the 
applicant(s) shall submit within 90 days a revised or supplemental 
restoration program to compensate for those portions of the original 
program which did not meet the approved success criteria. The revised or 
supplemental program shall be processed as an amendment to this 
coastal development permit. 
(d) Monitoring Period and Mid-Course Corrections. During the five-year 
monitoring period, all artificial inputs (e.g., irrigation, soil amendments, 
plantings) shall be removed except for the purposes of providing mid-
course corrections or maintenance to insure the survival of the 
enhancement/restoration site. If these inputs are required beyond the first 
two years, then the monitoring program shall be extended for every 
additional year that such inputs are required, so that the success and 
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sustainability of the enhancement/restoration is insured. The 
enhancement/restoration site shall not be considered successful until it is 
able to survive without artificial inputs. 

B. The City shall undertake development in accordance with the final approved 
plans. Any proposed changes to the approved final plans shall be reported to 
the Executive Director. No changes to the approved final plans shall occur 
without a Coastal Commission approved amendment to this coastal 
development permit or a new coastal development permit, unless the 
Executive Director determines that no new amendment or permit is legally 
required. 
 

Herbicide Use 
Herbicide use shall be restricted to the use of Glyphosate AquamasterTM 
(previously RodeoTM) herbicide for the elimination of non-native and invasive 
vegetation located within upland and transitional areas of the project site for 
purposes of habitat restoration only. No use of any herbicide shall occur during the 
rainy season (November 1 – March 31) unless otherwise allowed by the Executive 
Director for good cause. In no instance shall herbicide application occur if wind 
speeds on site are greater than 5 mph or 48 hours prior to predicted rain. In the 
event that rain does occur, herbicide application shall not resume again until 72 
hours after rain. 

 
The plan shall also provide for increasing the incentives for landowners in the event 
monitoring shows that success criteria are not being met.  The City or County shall 
assume all monitoring responsibilities for the life of the project.  

 
5.  Water Quality, Sediment Testing, Erosion Control, and Habitat 

Monitoring Plans.   Prior to commencement of construction of any portion of the flood 
control project, the City shall submit, for the review and approval of the Executive 
Director, all water quality, sediment and beach compatibility testing, erosion control, and 
stormwater protection plans.  The plans shall comply with the measures in Conditions 7 
and 8 of CDP-07-134, which require:  

Protection of Water Quality 
It shall be the applicant’s responsibility to ensure that the following occurs during 
project operations:  
A. In order to minimize impacts to Mission Creek from storm water runoff 

associated with Cabrillo Boulevard, the City shall install filtration basket 
inserts within the catch basins at the Cabrillo Bridge. 

B. The work area shall be flagged to identify limits of construction and identify 
natural areas that are off limits to construction traffic. 
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C. No construction materials, debris, or waste shall be stored on the beach or 
where it may be subject to erosion and dispersion.  Construction debris and 
sediment shall be properly contained and secured on site with BMPs to 
prevent the unintended transport of sediment and other debris into coastal 
waters by wind, rain or tracking.  Construction debris and sediment shall be 
removed from construction areas as necessary to prevent the accumulation 
of sediment and other debris that may be discharged into coastal waters. 
Any and all debris resulting from construction activities shall be removed 
from the project site within 24 hours. Debris shall be disposed at a debris 
disposal site outside of the coastal zone or at a location within the coastal 
zone authorized to receive such material. 

D. No equipment shall be stored in the project area, including designated 
staging and/or stockpile areas, except during active project operations. 

 
E. Only areas essential for construction shall be cleared. 
 
F. Construction equipment shall not be cleaned on the beach or in the beach 

parking lots. 
 
G. Stockpiled materials shall be located as far from stream areas on the 

designated site(s) as feasible and in no event shall materials be stockpiled 
closer than 30 ft. in distance from the top edge of a stream bank. 

 
H. All debris and other construction materials shall be cleared from Mission 

Creek prior to reintroduction of stream flows and tidal action to the channel 
following removal of the cofferdams and sheet piles. 
 

Erosion Control Plans 
Prior to commencement of development, the City shall submit two (2) sets of final 
erosion control plans, prepared by a qualified engineer, for review and approval 
by the Executive Director. The plans shall be consistent with all measures 
required pursuant to Special Condition Seven (7).  The plans shall also 
incorporate the following criteria: 
(1) The plan shall delineate the areas to be disturbed by grading or 

construction activities and shall include any temporary access roads, 
staging areas and stockpile areas. The natural areas on the site shall be 
clearly delineated on the project site with fencing or survey flags. 

(2) The final erosion control plans shall specify the location and design of 
erosion control measures to be implemented during the rainy season 
(November 1 – May 1).  The City shall install or construct temporary 
sediment basins (including debris basins, desilting basins or silt traps), 
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temporary drains and swales, sand bag barriers, silt fencing, stabilize any 
stockpiled fill with geofabric covers or other appropriate cover, install 
geotextiles or mats on all cut or fill slopes and close and stabilize open 
trenches as soon as possible. Straw bales shall not be approved. These 
erosion measures shall be required on the project site prior to or 
concurrent with the initial grading operations and maintained throughout 
the development process to minimize erosion and sediment from runoff 
waters during construction. All sediment shall be retained on-site unless 
removed to an appropriate approved dumping location either outside the 
coastal zone or to a site within the coastal zone permitted to receive fill. 

(3) The plan shall also include temporary erosion control measures should 
grading or site preparation cease for a period of more than 30 days, 
including but not limited to: stabilization of all stockpiled fill, access roads, 
disturbed soils and cut and fill slopes with geotextiles and/or mats, sand 
bag barriers, silt fencing; temporary drains and swales and sediment 
basins. The plans shall also specify that all disturbed areas shall be 
seeded with native grass species and include the technical specifications 
for seeding the disturbed areas. These temporary erosion control 
measures shall be monitored and maintained until grading or construction 
operations resume. 

(4) Storm drain inlets shall be protected from sediment-laden waters by the 
use of inlet protection devices such as gravel bag barriers, filter fabric 
fences, block and gravel filters, and excavated inlet sediment traps. 

 
6. Incorporation of Conditions From Other Permits and Entitlements, 

Monitoring Plans, and Annual Reporting.  The City shall comply with the conditions 
of City permit CDP-2008-00012 (Exhibit 6), and the NMFS and USFWS Biological 
Opinions (2007-08982 and 1-8-07-F-63, respectively) (Exhibit 7).  Any changes to the 
project, including any modifications to any of those permit conditions, unless specifically 
modified in Conditions 1-5 above, shall trigger the need for the City to notify the 
Commission staff, and if the staff deems it necessary, an amendment to this coastal 
development permit and/or re-review of the consistency certification.  A copy of all 
monitoring reports required under these conditions, including all annual monitoring 
plans for tidewater goby and steelhead habitat monitoring submitted to the Fish and 
Wildlife Service and National Marine Fisheries Service, shall be submitted to the 
Commission staff for its review in a timely manner once they are completed.  The City 
shall comply with all previously-imposed seasonal restrictions, including but not limited 
to: (a) no work in the creek from November 1 through March 31; (2) pile driving limited 
to September 1 to December 1 (unless the Executive Director authorizes a one month 
extension); (3) work in the creek limited based on City Condition (H)(32) (see Exhibit 6, 
p. 14); and (4) no work in the estuary from December 1 to June 1. The City shall also 
provide annual reports to the Commission staff describing the status of all project 
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components, and its progress in implementing all of these mitigation measures 
(including its compliance with the Commission’s conditions on CDP-4-07-134 (Cabrillo 
Bridge Replacement)). 

7.  Assumption of Risk.  By acceptance of this permit, the City 
acknowledges and agrees (i) that the site may be subject to hazards from 
flooding and erosion; (ii) to assume the risks to the City and the property that is 
the subject of this permit of injury and damage from such hazards in connection 
with this permitted development; (iii) to unconditionally waive any claim of 
damage or liability against the Commission, its officers, agents, and employees 
for injury or damage from such hazards; and (iv) to indemnify and hold harmless 
the Commission, its officers, agents, and employees with respect to the 
Commission’s approval of the project against any and all liability, claims, 
demands, damages, costs (including costs and fees incurred in defense of such 
claims), expenses, and amounts paid in settlement arising from any injury or 
damage due to such hazards. 
 
Prior to issuance of the Coastal Development Permit, the applicant shall submit a 
written agreement, in a form and content acceptable to the Executive Director, 
incorporating all of the above terms of this condition.  
 

IV. FINDINGS AND DECLARATIONS 
 

A.  BACKGROUND 
 
Mission Creek has flooded, often severely, at least 20 times since 1900, and the flood 
control project was designed to increase the channel’s capacity from 1500 cubic feet 
per second (cfs), to 3400 cfs, and to provide an approximately 20-year storm level of 
protection (current capacity provides 5-year protection).  In a two-part “phased” review 
(under the Coastal Zone Management Act),3 the Commission concurred with 
consistency determinations submitted by the U.S. Army Corps of Engineers (Corps) for 
the lower Mission Creek Flood Control Project.  On August 9, 2001, the Commission 
                                            
3 15 CFR §930.36 (d) provides:  Phased consistency determinations. In cases where the Federal agency has sufficient information to 
determine the consistency of a proposed development project or other activity from planning to completion, the Federal agency 
shall provide the State agency with one consistency determination for the entire activity or development project. In cases where 
federal decisions related to a proposed development project or other activity will be made in phases based upon developing 
information that was not available at the time of the original consistency determination, with each subsequent phase subject to 
Federal agency discretion to implement alternative decisions based upon such information (e.g., planning, siting, and design 
decisions), a consistency determination will be required for each major decision. In cases of phased decisionmaking, Federal 
agencies shall ensure that the development project or other activity continues to be consistent to the maximum extent practicable 
with the management program. 
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conditionally concurred with the Corps’ consistency determination for Phase I of the 
flood control project (CD-117-99), and on August 11, 2006, the Commission 
conditionally concurred with the Corps’ consistency determination for Phase II (CD-046-
06).   

 
Throughout its reviews the Commission was aware that the City and/or the County of 
Santa Barbara would ultimately assume the responsibility for constructing and 
maintaining many of the project’s components, and at this point, the Corps is no longer 
the implementing agency.  Because the City needs a Corps (Section 404) permit for its 
work within the stream, and in order to maintain the Commission’s continuing ability to 
enforce agreements the Commission previously had with the Corps (which the City had 
informally agreed to during the Commission’s reviews), the Commission staff informed 
the City that to enable itself to legally implement the project, the City should apply for 
the subject coastal development permit (CDP) for the portion of the project in the 
Commission’s original permit jurisdiction, and submit a consistency certification for the 
remainder of the project.  
 
The Commission has already authorized City implementation of a portion of the flood 
control project, the component that was included within the City’s previous CDP 
application for the Cabrillo Street Bridge replacement.  The Commission approved that 
CDP with conditions on April 9, 2008 (CDP No. 4-07-134).  Finally, the City has 
approved a coastal development permit (that was not appealed) for the portion of the 
project within its coastal development permitting jurisdiction (i.e., from Chapala St. to 
Highway 101)(City CDP2008-00012).  That permit included Conditions assuring, among 
other things, that the City would comply with all prior Commission requirements adopted 
through its reviews of the Corps’ consistency determinations.  Additional City 
requirements on that City permit are incorporated in Condition 6 and attached as Exhibit 
6. 
 

B.  PROJECT DESCRIPTION  
 

The City proposes to assume responsibility for implementing the Lower Mission Creek 
flood-control project, which consists of:  (1) increasing the channel capacity from 1500 
cu. ft. per second to 3400 cubic feet per second (cfs), thereby providing an 
approximately a 20-year storm level of protection; (2) replacing four bridges along the 
study reach; (3) installing a new culvert bypassing the oxbow below Highway 101 
(“oxbow bypass”) (the oxbow would be left in place as a low-flow channel); (4) planting 
of native riparian species along sloped banks stabilized by riprap and creation of 
additional riparian habitat by enlarging planted slopes in areas where the Corps must 
purchase property adjacent to the stream; (5) reconstructing creek banks using either a 
vertical wall or a combination vertical wall and riprap sideslope (combination vertical 
wall/riprap sideslope would consist of vertical wall for the bottom half, with ungrouted 
riprap for the upper half, and with native riparian vegetation planted within the riprap); 
(6) maintaining existing natural stream bottom, and restoring concrete lined stream 
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bottom to natural conditions (except immediately underneath bridges and through the 
oxbow); (7) installing fish habitat improvements; and (8) sediment disposal (location to 
be determined in consultation with Commission staff and pending test results).  
 
The project is described in greater detail on pages 4-5 of the Commission’s findings on 
Consistency CD-046-06 (Exhibit 8) and in its finding on CD-117-99 (Project Description 
excerpt, Exhibit 9). The City proposes several refinements and modifications made 
since that Commission review, consisting of: 
 

1) replacing the originally-proposed “fish ribs” with grout lines on the sides of the 
channel; (both grout lines and fish ribs are the spaces designed to provide 
refuge for tidewater gobies during high stream velocity conditions);  

2) vegetating the south side of the lagoon; and  
3) relocating the oxbow bypass (near Hwy. 101 and the Union Pacific rail 

corridor) 10 ft. closer to the Moreton fig tree; and  
4) refining the Ortega Street Bridge Replacement (located outside the coastal 

zone) to alter the channel alignment slightly to accommodate the roots of 
Sycamore trees downstream of the bridge, and retaining a residence that was 
originally slated for removal.  

 
The City’s most recent plans are attached as Exhibits 2-4.  Exhibit 1a shows the 
location of the Commission’s original jurisdiction – development in this area is the 
portion of the project that is the subject of CDP 4-08-096; the remainder of the project is 
the subject of CC-012-09.   
 
C.   APPLICANT’S CONSISTENCY CERTIFICATION 
  
The City of Santa Barbara has certified that  the proposed activity complies with the 
federally approved California Coastal Management Program (CCMP) and will be 
conducted in a manner consistent with such program. 

 
D.  PROCEDURES 
 

1. Combined Procedures.  A coastal development permit from the Commission 
is needed for the portion of the project within the Commission’s original permit 
jurisdiction (Exhibit 1a).  A consistency certification is required for remainder of the 
project, including portions outside (landward of) the coastal zone boundary. 4  To 
facilitate Commission review of these items, both the coastal development permit 
application and the consistency certification will be heard at the same time.  The 

                                            
4 Note – A Commission-issued CDP is “deemed” to satisfy any federal consistency requirements; the subject consistency 
certification is needed in addition to the subject CDP to cover areas outside the Commission’s original (CDP) jurisdiction 
(including the area in the City’s CDP jurisdiction, as locally issued CDP’s are not deemed to satisfy federal consistency 
requirements). 
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Commission staff recommends approval of the coastal development permit application 
and concurrence with the consistency certification, both actions with the same 
conditions.   
 

2.  Conditional Concurrences.  Section 15 CFR § 930.4 of the Federal 
Consistency regulations provides, in part, that: 
 

(a) Federal agencies, applicants, persons and applicant agencies should cooperate 
with State agencies to develop conditions that, if agreed to during the State 
agency’s consistency review period and included in a . . . Federal agency’s approval 
under Subparts D, E, F or I of this part, would allow the State agency to concur with 
the Federal action.  If instead a State agency issues a conditional concurrence: 

 
(1) The State agency shall include in its concurrence letter the conditions which 
must be satisfied, an explanation of why the conditions are necessary to ensure 
consistency with specific enforceable policies of the management program, and 
an identification of the specific enforceable policies.  The State agency’s 
concurrence letter shall also inform the parties that if the requirements of 
paragraphs (a)(1) through (3) of the section are not met, then all parties shall 
treat the State agency’s conditional concurrence letter as an objection pursuant 
to the applicable Subpart and notify, pursuant to §930.63(e), applicants, 
persons and applicant agencies of the opportunity to appeal the State agency’s 
objection to the Secretary of Commerce within 30 days after receipt of the State 
agency’s conditional concurrence/objection or 30 days after receiving notice 
from the Federal agency that the application will not be approved as amended 
by the State agency’s conditions; and 
 
(2) The Federal agency (for Subpart C), applicant (for Subparts D and I), person 
(for Subpart E) or applicant agency (for Subpart F) shall modify the applicable 
plan, project proposal, or application to the Federal agency pursuant to the 
State agency’s conditions.  The Federal agency, applicant, person or applicant 
agency shall immediately notify the State agency if the State agency’s 
conditions are not acceptable; and  

 
(3) The Federal agency (for Subparts D, E, F and I) shall approve the amended 
application (with the State agency’s conditions).  The Federal agency shall 
immediately notify the State agency and applicant or applicant agency if the 
Federal agency will not approve the application as amended by the State 
agency’s conditions. 

 
(b) If the requirements of paragraphs (a)(1) through (3) of this section are not met, 
then all parties shall treat the State agency’s conditional concurrence as an 
objection pursuant to the applicable Subpart. 
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E. ALTERATION OF COASTAL WATERS AND SENSITIVE HABITATS 

 
The Coastal Act provides: 
 

Section 30236.  Channelizations, dams, or other substantial alterations of rivers and 
streams shall incorporate the best mitigation measures feasible, and be limited to (l) 
necessary water supply projects, (2) flood control projects where no other method for 
protecting existing structures in the floodplain is feasible and where such protection is 
necessary for public safety or to protect existing development, or (3) developments 
where the primary function is the improvement of fish and wildlife habitat. 

 
Section 30233   

 
 (a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, 
and lakes shall be permitted in accordance with other applicable provisions of this 
division, where there is no feasible less environmentally damaging alternative, and 
where feasible mitigation measures have been provided to minimize adverse 
environmental effects, and shall be limited to [eight specified uses]: … 
Section 30240    

(a) Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on those resources 
shall be allowed within those areas. 

(b) Development in areas adjacent to environmentally sensitive habitat areas 
and parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade those areas, and shall be compatible with the continuance 
of those habitat and recreation areas. 

As discussed in its findings on the two consistency determinations submitted by the Corps 
for this flood control project (the findings from CD-117-99 and CD-046-06), the Commission 
has twice found that the flood control project was an allowable use for stream alteration and 
fill, 5 was the least environmentally damaging feasible alternative, included adequate 
monitoring and mitigation, and would benefit the stream resources by widening of the  

                                            
5 As the Commission noted in CD-117-99, while flood-control facilities are not defined as an allowable use under 
Section 30233(a), Section 30236 of the Coastal Act allows for alteration of streams for flood-control purposes, 
provided that it meets all the requirements of that section. Citing the legal principle that “Giving precedence to the 
more particular provisions of section 30236 over the more general provisions of sections 30233(a) and 30240(a) is in 
accord with generally applicable principles of California law.  See, e.g., Civil Code § 3534 (‘Particular expressions 
qualify those which are general.’)” the Commission determined that Section 30236 clearly anticipates dredging, 
diking, and filling of coastal waters for flood-control purposes and is a more specific policy than Section 30233(a) or 
30240(a) and clearly shows legislative intent to allow alteration of streams for flood-control purposes.   
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stream and estuary and removal of artificial hard bottom in the estuary and stream.  Exhibit 
8 contains the most recent set of these findings (CD-046-06), is attached as Exhibit 8, and 
is incorporated here by reference.   In that review the Commission further found: 
 

In compliance with the above commitments and Commission conditions, the Corps 
has convened the experts needed to analyze the biological, hydrological, water 
quality, and other specific design and has submitted the results of these more 
refined analyses, in the form of a tidewater goby management plan, a flood control 
channel maintenance, a refined pilot channel design, and landscaping plans.   

 
The pilot channel design plan is based on input from technical experts at the Corps, 
City, County, University of California, NOAA Fisheries, as well as input from 
environmental organizations (EDC and Santa Barbara Channel Keeper).  The 
refined plan includes:  (1) unlined stream bottom (except under existing bridges); (2) 
wider openings at four bridges; (3) widened stream sections, including (a) 2,200 ft. of 
widening from Canon Perdido to Haley St. (from 25 ft. to 42 ft), 1000 ft. from Haley 
St. to Highway 101 (25 ft. to 50 ft.), and 1,100 ft. from Yanonali St to the Beach (27 
ft. to 60 ft.); (4) removal of existing concrete bottom; (5) installation of riprap lining to 
protect bridges from scour due to increased widths; (6) construction of a pilot 
channel lined with gravel/cobbles designed to concentrate flows and maintain 
temperatures beneficial for fish year-round; (7) placement of clusters of boulders as 
rock energy dissipaters; (8) installation of fish ledges and fish baffles to provide fish 
protection and resting areas (particularly for steelhead); (9) consideration of 
measures to reduce the extent of riprap; and (10) an adaptive management program 
… 

 
The … County’s adaptive Channel Maintenance Plan [which was part of the Corps’ 
submittal, noted that] … the County will be performing the maintenance activities.  
This plan includes inspection and adoption of methods to protect fish enhancement 
features of the project, minimizing effects of vegetation removal and channel 
desilting, minimizing use of herbicides (and continuation of the original “no use of 
herbicides in the coastal zone” feature), re-creating pilot channels where needed, 
and removal of non-native vegetation …. 

 
The tidewater goby management plan …  discusses the result of the tidewater goby 
genetic … and notes the importance of Mission Creek as one of the primary regional 
“source” estuaries (i.e., for repopulation to other estuaries) for tidewater gobies in 
southern Santa Barbara County, due to its relatively large size and long history of 
goby occupation, larger tidal reach, and longer upstream accessibility.  The 
management plan also notes fish habitat improvements (e.g., baffles, ledges, slower 
velocities along the perimeter of the lagoon) discussed above will also benefit 
gobies, which are poor swimmers and need refuge during high flow events.  The 
plan notes that, as discussed above, limited construction (primarily repair of 
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damaged channel walls) would occur within the estuary itself. The plan contains 
[adequate] measures … to protect gobies …. 
 
… 
 
In order to find the proposed project consistent with Sections 30236, 30231, 30233, 
30240, and 30251 of the Coastal Act, the Commission finds that several conditions 
are necessary due to the need to:  (a) avoid misunderstandings over the terms of the 
Tidewater Goby Management Plan (in part because several differing drafts had been 
circulated prior to the Commission’s scheduled public hearing);  (b) clarify future 
review procedures and monitoring responsibilities; (c) memorialize agreements 
between the Corps, the Commission staff, and the City over avoiding lagoon 
breaching, planning and implementing an appropriate lagoon buffer zone based on 
the applicable Coastal Act policies and including coordination with interested parties; 
and (d) clarify creekside riparian monitoring responsibilities. 
 
To address these concerns, the conditions on pages 7-8 [ pp. 9-10 of this report] are 
intended to: (a) clarify which version of the Tidewater Goby Management Plan is the 
agreed-upon plan; (b) clarify that any changes to the plan will necessitate further 
Commission review; (c) clarify that any Laguna Channel plans are coordinated with 
the Tidewater Goby Management Plan; (d) clarify that artificial lagoon breaching is 
prohibited (except under emergencies, and even then only with Commission 
authorization); (e) reflect an agreement to amend the lagoon buffer provisions of the 
Tidewater Goby Management Plan to provide for a 20-50 ft. buffer on both sides of 
the lagoon; (f) provide for submittal of the final management plan (including buffers) 
to the Commission staff for its review and concurrence, which review will involve all 
known interested parties, and which will only consider activities which are consistent 
with the Coastal Act (including the habitat, wetland and stream alteration policies, 
and public access and recreation policies, and, if any conflicts should occur, the 
conflict resolution provisions of Section 30007.5 of the Coastal Act); (g) provide for 
Commission staff review of the riparian landscaping plan outside the creekbed, 
including plans and ongoing monitoring responsibilities; and (h) provide for 
Commission staff review of the water quality plans and monitoring.   
  
With the measures included in the revised design, monitoring, maintenance, 
mitigation, and adaptive management plans, and the on-going review of water 
quality plans and maintenance dredging, as well as any future project modifications, 
and as conditioned, the Commission finds the project would protect stream 
resources, water quality, environmentally sensitive habitat (including steelhead trout 
and tidewater goby), scenic views, and would therefore be consistent with Sections 
30236, 30231, 30233, 30240, and 30251 of the Coastal Act.  
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The Commission reiterates these findings and incorporates by reference the remainder 
of those findings (contained in Exhibit 8).  Additional support for these conclusions can 
be found in pp. 22-33 in the Commission’s findings on CDP-4-07-134.  In that action, 
the Commission further found: 
 

Although the Mission Creek watershed is not pristine, the drainage as a whole 
provides habitat for important sensitive aquatic resources and qualifies as 
environmentally sensitive habitat area.  Invertebrates collected from the estuary 
include epibenthic crustaceans and insects.  Tidewater goby, prickly sculpin, 
staghorn sculpen, topsmelt, striped mulled, and partially armored stickleback 
have been found in the lagoon.  Two federally listed endangered species occur in 
Mission Creek lagoon, the tidewater goby (as a year-round resident) and 
southern steelhead (during upstream and downstream migration periods.  While 
southwestern pond turtles and red-legged frogs have historically occurred in 
Mission Creek, suitable habitat for these species is not present in the project 
area. 
 
The lagoon and its margins are used for resting and feeding by numerous 
species of migratory and resident birds, including waterfowl, diving and wading 
fishers, and shorebirds.  Common species include western gull, ring-billed gull, 
Herman’s gull, California brown pelican, pied-billed grebe, American coot, 
mallard, common loon, great egret, snowy egret, among others.  Many other 
species are commonly observed using the lagoon, including great blue heron.  
Bird use of the lagoon varies from month to month.  Spring is a season of 
relatively low bird diversity and abundance.  In early June, seabird use of the 
lagoon and beach area increases.  The late summer and fall migrations bring a 
large number of shorebird species into the Santa Barbara area that remain in the 
area until the spring migration in mid-March.   
 
Four federally or state listed threatened or endangered species of birds have 
historically been found in the area of Mission Creek, including the western snowy 
plover, California brown pelican, California least tern, and peregrine falcon.  
However, suitable habitat for western snowy plover does not exist in or around 
the project area and they are not expected to be found in the project area.  
Additionally, five other bird species that are state species-of-special-concern 
have historically been found in Mission Creek.  These included California gull, 
long-billed curlew, double-crested cormorant, elegant tern, and black skimmer.   
 
… 
 
The project would also involve the reconstruction and restoration of portions of 
Mission Creek and Lagoon between State Street and the Pacific Ocean in the 
City of Santa Barbara.  Specifically, the project involves removal of the existing 
wooden vertical retaining walls and ornamental vegetation upstream of the 
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Cabrillo Bridge.  These walls would be replaced with concrete retaining walls in 
the same location as the existing walls.  Additionally, native riparian vegetation 
would be planted on either side of the creek to improve cover over the creek and 
aquatic habitats in the creek.  Downstream of the bridge, the sack-crete retaining 
walls extending approximately 130 feet southeast of the bridge would be 
removed.  The west and east banks of the creek estuary would be laid back.  On 
both sides a rock revetment covered in a vegetated geogrid and planted with 
native coastal dune scrub would be placed at the top of the slopes.  The newly 
created additional estuary and transition habitat would be planted with emergent 
wetlands, transitional wetlands, and riparian scrub.   
 
In total, the [Cabrillo Bridge] project will result in the creation of approximately 
9,299 square feet of new wetland and riparian areas in the project area.  
Additionally, there will be a net increase in open estuarine water habitat due to 
the change from two rows of piles to one row of piles in the estuary as a result of 
the bridge replacement.  However, while the old piles would be removed as part 
of the project, the new piles will have to be driven in new locations currently 
providing open estuarine habitat.  This constitutes fill of coastal waters according 
to Section 30233 of the Coastal Act.  No other permanent fill of coastal waters or 
wetlands is proposed as part of the project.   
 
While the project will result in a new increase in coastal wetlands and estuarine 
habitat, construction of the project will temporarily impact a 650-foot section of 
channel from just above the State Street bridge to downstream of the Cabrillo 
Bridge.  As described in Section IV-A, the project will involve partial to full 
dewatering and diversion of the creek using sheet piles, cofferdams, and flumes 
for periods up to 9 months in duration.  Installation of cofferdams for dewatering 
during construction would temporarily impact 0.88 acres of the emergent 
wetlands located upstream of the State Street Bridge.  Additionally, construction 
activities, including pile driving, grading, dewatering, etc could lead to disruption 
of habitat for aquatic species such as the tidewater goby, steelhead trout and for 
avian species that could be present in the project area.  The project would, 
therefore, result in the substantial alteration of Mission Creek pursuant to Section 
30236 of the Coastal Act and has the potential to impact sensitive biological 
resources protected under Section 30240 of the Coastal Act. 
 
Allowable Uses  

As discussed above, the project will include the filling of coastal waters to install 
piles for the new bridge and reconstruction of the banks of Mission Creek 
Estuary.  Section 30233 of the Coastal Act identifies seven allowable uses for the 
dredging diking and filling of coastal waters.  According to Section 30233(a) filling 
of coastal waters can be allowed for, among other purposes, incidental public 
service  and restoration purposes.  The proposed project involves the 
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replacement of a public road and bridge that provide public access and 
emergency public access routes for the City of Santa Barbara.  The bridge will 
not be expanded or widened into the creek channel and, in fact, the project would 
reduce the overall fill of the Mission Creek Estuary by replacing two rows of piles 
with one row of piles.  The project would also involve the restoration of 9,299 
square feet of new wetland and riparian areas in the Mission Creek Estuary as 
discussed above.  The project, therefore, meets the definition of allowable uses 
for fill of coastal waters as defined by Section 30233. 
 
The project would also involve a substantial alteration of Mission Creek, a coastal 
stream.  Section 30236 of the Coastal Act allows for such alterations of coastal 
streams for flood-control purposes, provided that the alternative “incorporate[s] 
the best mitigation measures feasible,’ that no feasible alternatives exist for 
protecting existing structures in the floodplain, and that such flood protection is 
necessary for public safety or to protect existing development.  As discussed 
above in Section IV-B, the existing overall capacity of the Mission Creek system 
is 1,500 cfs and provides only a five-year level of flood protection.  Accordingly, 
the areas surrounding lower Mission Creek have repeatedly flooded.  According 
to studies conducted by the Army Corps of Engineers (Draft Feasibility Study, 
1999), records show that the area has suffered at least 20 considerable floods 
since 1900.  These floods have negatively impacted the health and safety of 
residents of Santa Barbara and damaged several existing structures along the 
creek.  As discussed in Section IV-B, the Commission has approved the Lower 
Mission Creek Flood Control Project proposed by the Army Corps.  This project 
involves the reconstruction of lower Mission Creek down to the State Street 
Bridge and will improve the capacity to 3,400 cfs and a 20-year level of flood 
protection.  The subject project will further improve the hydraulic conveyance of 
Mission Creek through the use of two spans on the new Cabrillo Boulevard 
Bridge instead of the existing three spans. This would improve the flood capacity 
under the bridge from 3,400 cfs without any freeboard to 3,400 cfs with one foot 
of freeboard space from the bottom of the bridge to the water surface.  Therefore, 
the Commission finds that the proposed project is for flood-control purposes and 
is necessary to protect existing development.  The project, therefore, meets the 
“allowable uses” requirements of Section 30236. 
 
Finally, Section 30240 prevents the Commission from approving uses within an 
environmentally sensitive habitat area unless the use is dependent on the 
sensitive resource.  While the proposed project will provide restoration benefits to 
the Mission Creek Estuary, the new bridge and flood control facility are not 
“dependent” on wetland and estuarine environmentally sensitive habitat areas.  
However, Sections 30233 and 30236 of the Coastal Act specifically allow for fill 
of coastal waters and alteration of streams for incidental public services and 
flood-control purposes, provided that all the requirements of those sections are 
met. Section 30233 and 30236 are more specific policies than Section 30240 and 
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clearly anticipate dredging, diking, and filling of coastal waters for incidental 
public uses and flood-control purposes in sensitive wetland and creek habitats.  
They are therefore the controlling provisions when a wetland or a stream is also 
an ESHA.  Bolsa Chica Land Trust v. Superior Court (1999), 71 Cal. App. 4th 
493, 514-515.  In other words, Sections 30233 and 30236 of the Coastal Act, in 
fact, require the Commission to approve incidental public uses and flood-control 
facilities in certain circumstances, even though such activities do not comply with 
the resource-dependent tests of 30240(a) of the Coastal Act.   
 
Other Feasible Less Environmentally Damaging Alternatives 

… 
 
 
In conclusion, the Commission finds that the proposed project is the least 
damaging feasible alternative to provide flood control for existing structures and 
replace the structurally deficient Cabrillo Boulevard Bridge. 

 

Mitigation Measures and Avoidance of Significant Disruption. 

 
Section 30240 of the Coastal Act requires that the project avoid significant 
disruption to the sensitive resources.  Additionally, Sections 30233 and 30236 
require that where fill or alterations of coastal waters is allowed, feasible 
mitigation measures should be implemented to minimize adverse environmental 
effects.  The City, in their approval of the final mitigated negative declaration for 
the project and a coastal development permit for the portion of the project in their 
jurisdiction, required several conditions and mitigation measures related to the 
protection of sensitive habitats, wetlands, and coastal waters (Exhibits 1 and 2).  
These measures including timing of construction activities to minimize 
disturbance to habitats, erosion control measures, revegetation, and the 
proposed dewatering and fish relocation measures described in previous 
sections.  Special Conditions One (1) and Two (2) incorporate, by reference, all 
of the mitigation measures required in Final mitigated Negative Declaration No. 
MST2004-00878 and all conditions of approval contained in City Council 
Resolution No. 029-07 as special conditions of the subject permit.  Erosion 
control, construction staging, and water quality measures are discussed in more 
detail in Section IV-D below.   
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Tidewater Goby, Southern Steelhead Trout, and Other Aquatic 
Resources 
   
Pile driving …  is proposed to occur from October 1 to December 1, in order to 
avoid the downstream and upstream steelhead migration periods and the 
spawning period for the tidewater goby. Special Condition Four (4), therefore, 
prohibits any pile driving activities from December 1 to October 1, unless 
approved by the Executive Director.   
 
…    Prior to any dewatering all fish species would be captured and relocated 
from the construction area.  A flume 3-6 feet in width would allow the creek to 
flow through the dewatered work area.  According to the City’s biologists, URS 
Corporation, and Dr. Camm Swift, adequate velocities for the tidewater goby 
range from 1.2 feet per second (ftps) to 2 ftps.  The flow velocities inside the 
flume during dewatering will vary from 0 to 7 ftps.  The project biologist, however, 
would regulate flows and conditions in the flume to the extent feasible to provide 
for optimal flow conditions in the flume for goby.  Additionally, natural sediment 
will be placed on the bottom of the flume and occasional cobbles to slow down 
flows and simulate natural conditions for any aquatic species present.  … 
 
Special Condition Four (4), therefore, requires the City to prohibit full dewatering 
of the creek from November 1 through March 31 and requires the City to monitor 
tidewater goby in order to install cofferdams prior to spawning season in May 
through July.   
 
In addition to the above-mentioned measures, the City has proposed a tidewater 
goby and aquatic species management plan.  This plan recommends measures 
for protection of aquatic species, including monitoring of the creek prior to 
construction, biologist monitoring of all in creek operations, recovery and 
relocation of fish species, and post-project monitoring.  Special Condition Five (5) 
requires the City to submit, for the review and approval of the Executive Director, 
a final version of this plan that shall be prepared by a qualified biologist and 
implemented during project construction. 
 
Commission staff notes that as part of the Lower Mission Creek Flood Control 
Project (See Section IV-B, Background), the Commission approved The 
Tidewater Goby Management Plan for Mission Creek (URS Corporation 2005).  
This plan outlines management measures, creek and estuary design guidelines, 
and construction procedures that should be implemented for any work conducted 
in the Mission Creek estuary.  The proposed project is consistent with all of the 
recommended protection measures outlined in the 2005 Tidewater Goby 
Management Plan with two exceptions.  The first exception is regarding the 
recommendations for the alignment of Mission Creek and Laguna Channel 
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lagoons.  Originally, the approved Tidewater Goby Management Plan suggested 
that during construction in either Mission Creek or Laguna Channel, the Mission 
Creek and Laguna Channel lagoons should be maintained as separate in order 
to minimize impacts to both lagoons.  However, since that time, the plan has 
been amended to include a recommendation that the City should try to maintain 
a configuration on the beach so that the two lagoons are merged.  This 
configuration apparently provides better habitat for the tidewater goby and 
steelhead. The merged lagoon configuration was approved by the Commission in 
2006 as part of the City’s Sediment Management Plan (CDP 4-05-155).  The 
City’s biologists have determined, therefore, that if the lagoons are merged at the 
time of construction, maintaining this alignment would constitute the least amount 
of impact to the estuary.  Similarly, if the lagoons are separated at the time of 
construction, they would be maintained as separate in order to avoid the 
construction activities associated with creating a new configuration.   
 
The second exception is regarding the recommendation for the use of “ribs” as 
fish refugia with Mission Creek.  Tidewater gobies are poor swimmers in fast 
moving water.  During storm events, they find refuge in backwater areas where 
flow velocities are reduced.    The Tidewater Goby Management Plan requires 
that design elements be incorporated within the creek to provide areas of refuge 
for gobies during high flow events.  These design elements include 8-foot-tall 
“ribs” to be constructed on the concrete walls, fish ledges, and fish baffles.   The 
City proposes to construct fish baffles along the creek bottom adjacent to the 
walls as part of the Cabrillo Bridge project.  However, instead of constructing 
“ribs” as described in the Tidewater Goby Management Plan, the City is 
proposing to provide this refugia within the grout spaces of the faux sandstone 
retaining walls.  This design element would include the construction of two-inch-
deep vertical and horizontal grout lines within the retaining walls that would 
extend from the ordinary high water line to the bottom of the formed wall, for 
approximately 8 feet in vertical length.  The horizontal grout spaces would be 
filled with grout for a few inches every 10 feet, which would create eddies and 
slower moving water behind the grout barriers.  Tidewater gobies would be able 
to seek refuge from currents created by increased flows in the creek as a result 
of proposed upstream improvements associated with the Lower Mission Creek 
Flood Control Project.  The City, in collaboration with Santa Barbara Channel 
Keepers and the Urban Creeks Council have determined that the revised design 
element would be more effective in providing fish refugia for gobies in Mission 
Creek than the “ribs” that were recommended in the Tidewater Goby 
Management Plan. 
 
As stated above, the proposed project, with the exception of the two 
recommendations described above, is consistent with all of the recommended 
protection measures outlined in the 2005 Tidewater Goby Management Plan.  
The plan recommends that no more than one half of the estuary be dewatered at 
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any time.  As previously noted, the proposed project would involve the 
dewatering of a maximum of 1/3 of the estuary at any given time.  The plan also 
requires a 10-foot wide zone of native shrubs to be established on the top of the 
concrete wing walls immediately below the bike path portion of Cabrillo Bridge.  
The proposed project would result in the installation of the 10-foot-wide buffer of 
native vegetation along the wing walls of the bridge for approximately 100 to 130 
feet downstream of the Cabrillo Bridge.  The proposed design of the banks of the 
estuary within the project area is consistent with these design guidelines.   
 
… 
 
Due to the reasons discussed above, the Commission finds that the proposed 
project, as conditioned, is consistent with 30233, 30236, and 30240 of the 
Coastal Act. 
 

As discussed above, the Commission notes that while the City has refined and slightly 
modified the project as presently proposed, these changes do not alter the fundamental 
consistency of the project (as conditioned) with the applicable Coastal Act policies.  The 
modifications and refinements consist of: 
 

1) replacing the originally-proposed “fish ribs” with grout lines on the sides of the 
channel; (these are the spaces designed to provide refuge for tidewater 
gobies during high stream velocity conditions);  

 
2) vegetating the south side of the lagoon;  

 
3) relocating the oxbow bypass (near Hwy. 101 and the Union Pacific rail 

corridor) 10 ft. closer to the Moreton fig tree; and 
  
4) refining the Ortega Street Bridge Replacement (located outside the coastal 

zone) to alter the channel alignment slightly to accommodate the roots of 
Sycamore trees downstream of the bridge, and retaining a residence that was 
originally slated for removal.  

 
Concerning the first of these changes, replacing the originally-proposed “fish ribs” with 
grout lines on the sides of the channel, the Commission has already found it consistent 
with the Coastal Act in its review of the City’s Cabrillo Bridge replacement (CDP 4-07-
134), which are hereby incorporated by reference (and summarized above).   

 
The second change, vegetation around the lagoon, would be an improvement from a 
habitat perspective, and the Commission staff will have the continuing opportunity to review 
the final plans before they are finalized and implemented.   
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Concerning the third change, relocating the oxbow bypass (near Hwy. 101 and the Union 
Pacific rail corridor) 10 ft. closer to the Moreton fig tree, the City has included in its 
submittal an analysis showing the relocation of the oxbow slightly to the east will not affect 
the Moreton fig tree.6 The City’s submittal includes commitments for additional monitoring 
to assure protection of the tree, and these are contained in Exhibit 6, are incorporated into 
Condition 6, and the City will provide the Commissions staff with the monitoring reports. 
 
Concerning the fourth change, which is located outside the coastal zone, the City has 
refined the Ortega Street Bridge Replacement component.  The bridge location and 
channel alignment has changed slightly to accommodate the roots of Sycamore trees 
downstream of the bridge, and a residence on the north side of the bridge that was 
originally slated for removal no longer needs to be removed. This modification will allow 
more landscaping to be provided on the west side of Mission Creek and Sycamore trees 
can be better protected.  In addition, as this component is still in the review process, the 
Commission staff will have the opportunity to review the final designs and plans before they 
are finalized and implemented.  
 
Finally, and also post-dating the Commission’s previous consistency and CDP reviews, the 
City has included its formal consultations with the U.S. Fish and Wildlife Service and 
National Marine Fisheries Service (Biological Opinions 1-8-07-F-63 and 2007-08982, 
respectively), prepared for the Cabrillo Bridge Replacement portion of the project.  The City 
has agreed to implement the terms and conditions of these Opinions, which are attached 
as Exhibit 7 and incorporated into Condition 6. 
 
With the measures included in the revised design, monitoring, maintenance, mitigation, and 
adaptive management plans, and the on-going review of water quality plans and 
maintenance dredging, as well as any future project modifications, and as conditioned, the 
Commission finds the project would protect stream resources, water quality, and 
environmentally sensitive habitat (including steelhead trout and tidewater goby), and would 
therefore be consistent with the stream alteration, wetlands, and ESHA policies (Sections 
30236, 30233(a), and 30240, respectively) of the Coastal Act collectively.  
 
F. WATER QUALITY 
   
Section 30231 of the Coastal Act provides:  
 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of waste 
water discharges and entrainment, controlling runoff, preventing depletion of ground 

 
6 Arborist Report on Impact to Moreton Bay Fig Tree, Dan Condon Arborist Consulting, December 19, 
2007 
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water supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that protect 
riparian habitats, and minimizing alteration of natural streams.  

 
In its previous review (CD-046-06), the Commission found: 
 

The proposed flood-control facility provides the Corps with an opportunity to restore 
water quality resources in Mission Creek by incorporating appropriate measures or 
technologies into the project design to reduce non-point source pollution.  The 
reconstruction of the flood-control facility, including the replacement of bridges, 
installation of a culvert under Highway 101, and construction of floodwalls, provide 
the Corps with an opportunity to design the facility to incorporate measures into the 
project in order to reduce non-point source pollution.  … 
 
Measures to protect water quality in the original project included: (1) no vegetation 
removal or herbicide use in the coastal zone; (2) use of silt curtains and mosaic 
vegetation removal where such activities occur inland of the coastal zone boundary; 
(3) coordinating the construction of the flood-control facility with the water quality 
efforts within the City of Santa Barbara, so that, if necessary and advantageous, the 
City could construct measures to control appropriate non-point source pollution 
concurrent with the project; and (4) preparation of a storm water pollution prevention 
plan (SWPPP) to minimize water quality impacts from the construction of the flood-
control facility, to be subject to further Commission consistency review (both the 
SWPPP and the maintenance plan). Final water quality plans have not been 
included in this second phase of the submittal; thus, the Corps will still need to 
provide these details for Commission review and concurrence prior to any 
construction.  The Commission reiterates its previous water quality conclusion [from 
CD-117-99] that, with the opportunity to review the final SWPPP/water quality plans, 
… the project is consistent with the water quality policy (Section 30231) of the 
Coastal Act.  
 

The Commission reiterates its previous water quality conclusion that, as conditioned, with 
the opportunity to review the final SWPPP/water quality plans prior to construction, and 
water quality monitoring reports, the project contains sufficient measures to protect water 
quality and is consistent with the water quality policy (Section 30231) of the Coastal Act.  
 
G. SAND SUPPLY 

 
Section 30233(d) of the Coastal Act provides for the use of suitable material removed from 
coastal streams to be used for beach replenishment purposes.  This section provides that: 
  

Erosion control and flood control facilities constructed on water courses can impede 
the movement of sediment and nutrients which would otherwise be carried by storm 
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runoff into coastal waters.  To facilitate the continued delivery of these sediments to 
the littoral zone, whenever feasible, the material removed from these facilities may 
be placed at appropriate points on the shoreline in accordance with other applicable 
provisions of this division, where feasible mitigation measures have been provided to 
minimize adverse environmental effects.  Aspects that shall be considered before 
issuing a coastal development permit for such purposes are the method of 
placement, time of year of placement, and sensitivity of the placement area.  

 
In its previous review (CD-046-06) the Commission concluded that: 
 

 With the commitments for phased consistency review and use of suitable material 
for beach replenishment purposes, the Commission finds that the proposed project 
is consistent with the sand supply policies of the Coastal Act.”  This information is 
still unavailable; thus, like the water quality issue discussion contained in the 
previous section, sediment analysis and beach replenishment options will need to be 
reviewed at a later phase when the information becomes available. The Commission 
reiterates its previous sand supply conclusion that, with the opportunity to review the 
final sediment test results and disposal proposals, the project is consistent with the 
sand supply policy (Section 30233(d)) of the Coastal Act. 

 
As noted above, the project includes the potential for placement of material excavated from 
the creek on area beaches, but only if it is clean and of a suitable grain size. Under 
Condition 5, the City will test, and submit test results to the Executive Director for review 
and approval, prior to any such disposal. The Commission reiterates its previous 
conclusion and finds that, as conditioned, with the opportunity to review the final sediment 
test results and any disposal proposals, the project is consistent with the sand supply policy 
(Section 30233(d)) of the Coastal Act.   

  
H. VISUAL RESOURCES 
 
Section 30251 of the Coastal Act provides, in part, that:  
 

The scenic and visual qualities of coastal areas shall be considered and protected 
as a resource of public importance.  Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas…. 
  

The Commission previously found (CD-046-06): 
 

The Corps’s submittal includes several measures providing both habitat benefits, as 
described above, as well as aesthetic improvements.  The landscaping proposal … 
provides for planting, monitoring, and maintaining native riparian habitat within the 
creek, planting riparian habitat within Corps’- and City-controlled areas adjacent to 
the creek banks, providing incentives for private landowners to plant additional 
riparian habitat adjacent to the creek banks, monitoring the landscaping plans to 
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assure they meet identified success criteria, removing concrete from the creek 
bottom (except under four bridges), and the above-discussed designs for floodwalls 
that, to the degree possible, mimic a natural creek bank.  With the measures 
included in the revised design, monitoring, maintenance plans, and as conditioned, 
the Commission finds that the project would improve scenic public views and be 
consistent with the visual resource protection policy (Section 30251) of the Coastal 
Act. 

 
The Commission reiterates this conclusion and finds that, as conditioned, with the 
landscaping, monitoring, and continuing review provisions, the project is consistent with the 
visual resource protection policy (Section 30251) of the Coastal Act. 
 
I. GEOLOGIC HAZARDS 
   
Section 30253 of the Coastal Act states, in part: 
 

New development shall: 
(1) Minimize risks to life and property in areas of high geologic, flood, and fire 
hazard. 
(2) Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or surrounding 
area or in any way require the construction of protective devices that would 
substantially alter natural landforms along bluffs and cliffs. 

 
Section 30253 of the Coastal Act mandates that new development minimize risks to life 
and property in areas of high geologic, flood, and fire hazard.   Although the proposed 
development is intended as a flood control project and will serve to reduce the potential 
for flooding of developed areas, some inherent remains for  any flood control projects, 
and the project was not designed to accommodate all foreseeable flood events.  The 
Coastal Act recognizes that certain types of development, such as the proposed project, 
may involve some risk. As such, the Commission finds that due to the unforeseen 
possibility of storm waves, surges, erosion, seismicity, and flooding, the applicant shall 
assume these risks as a condition of approval.  Therefore, Special Condition Seven (7) 
requires the applicant to waive any claim of liability against the Commission for damage 
to life or property that may occur as a result of the permitted development.  
 
Therefore, the Commission finds that the proposed project, as conditioned, is consistent 
with Coastal Act Section 30253. 
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J. CEQA 
 
Section 13096 of the California Code of Regulations requires Commission approval of a 
coastal development permit application to be supported by a finding showing the 
application, as conditioned by any conditions of approval, to be consistent with any 
applicable requirements of the California Environmental Quality Act (CEQA).  Section 
21080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if 
there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment. 
 
The proposed project has been conditioned in order to be found consistent with the 
Chapter 3 policies of the Coastal Act.  Mitigation measures, in the form of special 
conditions, require a) avoidance, protection, and improvements to sensitive habitat; b) 
use of suitable materials; c) limiting the activity to as to not disrupt breeding and 
foraging of endangered and sensitive species; d) aesthetic improvements; and e) public 
safety improvements.  As conditioned, there are no feasible alternatives or additional 
feasible mitigation measures available which would substantially lessen any significant 
adverse effect which the activity may have on the environment.  Therefore, the 
Commission finds that the proposed project, as conditioned to mitigate the identified 
impacts, is the least environmentally damaging feasible alternative and complies with 
the applicable requirements of the Coastal Act to conform to CEQA. 
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APPENDIX A:  STANDARD CONDITIONS 
 

1. Notice of Receipt and Acknowledgment.  The permit is not valid and 
development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission office. 

 
2. Expiration.  If development has not commenced, the permit will expire two years 

from the date on which the Commission voted on the application.  Development 
shall be pursued in a diligent manner and completed in a reasonable period of 
time.  Application for extension of the permit must be made prior to the expiration 
date. 

 
3. Interpretation.  Any questions of intent of interpretation of any condition will be 

resolved by the Executive Director or the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided 

assignee files with the Commission an affidavit accepting all terms and 
conditions of the permit. 

 
5. Terms and Conditions Run with the Land.  These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and 
conditions. 
 

 
APPENDIX B:  SUBSTANTIVE FILE DOCUMENTS  

 
1. City of Santa Barbara Coastal Development Permit No. CDP-2008-00012, 

Mission Creek Flood Control Project. 
 

2. Coastal Commission CDP No. 4-07-134, City of Santa Barbara, Replacement of 
Cabrillo Bridge over Mission Creek, Santa Barbara. 

 
3. Consistency Determination CD-046-06, Army Corps, Mission Creek Flood 

Control Project. 
 

4. Consistency Determination CD-117-99, Army Corps, Mission Creek Flood 
Control Project. 

 
5. Landscape Plan, Lower Mission Creek Flood Control Project, U.S. Army Corps of 

Engineers and City of Santa Barbara, April 2006. 
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6. Genetics of Eucyclogobius newberryi in Mission Creek Santa Barbara: a regional 
metapopulation analysis using mitochondrial control region sequence and 
microsatellites. Prepared for Army Corps of Engineers 8/19/05, D. K. Jacobs, K. 
D. Louie, D. A. Earl, C. Bard, C.Vila & C.C. Swift, Department of Ecology & 
Evolution, UCLA. 

 
7. Santa Barbara County Streams – Lower Mission Creek, Feasibility Study 

Hydraulic Technical Appendix, Sedimentation Engineering, Army Corps of 
Engineers November 1999. 

 
8. Final Environmental Impact Statement/Environmental Impact Report and 

Feasibility Study for Lower Mission Creek Flood Control Project, Santa Barbara, 
California, September 2000. 

 
9. Biological Assessments, Lower Mission Creek Flood Control Project, Santa 

Barbara, California, December 1999. 
 
10. Draft Fish and Wildlife Coordination Act Report, Lower Mission Creek Flood 

Control Project, Santa Barbara, California, U.S. Fish and Wildlife Service, 
September 1999. 

 
11. Biological Opinion for the Lower Mission Creek Flood Control Project, Santa 

Barbara, County California, National Marine Fisheries Service, August 2, 2000. 
 
12. Biological Opinion for the Lower Mission Creek Flood Control Project, Santa 

Barbara, County California, U.S. Fish and Wildlife Service, June 1, 2001. 
 

13. U.S. Fish and Wildlife Service Biological Conference Opinion 1-8-07-F-63, 
Cabrillo Bridge Replacement, June 25,2008. 

 
14. National Marine Fisheries Service (NMFS) Biological Opinion 2007-08982, 

Cabrillo Bridge Replacement, December 28, 2007. 
 

15. Arborist Report on Impact to Moreton Bay Fig Tree, Dan Condon Arborist 
Consulting, December 19, 2007. 
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