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ADDENDUM
DATE: June 8, 2009
TO: Commissioners and Interested Parties
FROM: South Central Coast District Staff

SUBJECT: Agenda Item W16b, Wednesday, June 11, 2009, City of Malibu Major
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1. The purpose of this addendum is to: add one (1) additional page to Exhibit 11.

This page may be found at the end of Exhibit 11 and is titled, “Ramirez Canyon Road
Traffic Trip Calculations,” and is dated December, 2008.
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Steven A. Amerikaner

805.965.4333 fax
Honorable Chair Bonnie Neely and Members of the Coastal Commission SAmerikaner@bhfs.com

California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

RE: LCP Override Application by Santa Monica Mountains Conservancy and Mountains
Recreation and Conservation Authority (LCP Amendment 1-08).

Dear Chair Neely and Members of the Commission:

Brownstein Hyatt Farber Schreck and Diane M. Matsinger, Esq. represent the Ramirez Canyon
Preservation Fund (“RCPF"), residents of Ramirez Canyon who have been dealing with the unlawful
use by the Santa Monica Mountains Conservancy of property in Ramirez Canyon since 1993." Qur
clients are concerned about the Conservancy's request for a LCP “override” (Pub. Res. Code, §
30515),% scheduled for hearing in February of 2009.

The purpose of this letter is to provide information to assist staff and the Commissioners in determining
whether the findings required for a LCP override can be made by the Commission. The findings and
the evidence are discussed at length below, and in the report of Science Applications International
Corporation ("SAIC Report”) and other materials submitted herewith. We respectfully submit that the
Conservancy's submission does not meet the threshold requirements of Section 30515 and Title 14,
California Code of Regulations, Section 13666 or the fact-specific requirements of Section 13666.4.
Before examining the substantive elements of the Conservancy’s Plan, we respectfully request that
staff and the Commission consider the fundamental legal defects in the Conservancy's submission. As
we demonstrate below, the Conservancy's submission does not meet the statutory criteria for an

“override.”

! The Mountains Recreation and Conservation Authority, a joint powers agency of which the

Conservancy is a member, is named as co-applicant. For ease of reference, the agencies are
collectively referred to in this letter as “the Conservancy.”

e}

- All statutory references herein are to this Code unless otherwise indicated.

21 East Carritlo Street | Santa Barbara, CA 93101-2706 80596370085 fet
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A BRIEF EXPLANATION OF WHY THE COMMISSION HAS PENDING BEFORE IT TWO
LCPAs FOR THE SAME “PLAN” AND A SUMMARY OF THE FUNDAMENTAL LEGAL
PROBLEMS WITH THE CONSERVANCY'S ATTEMPT TO UTILIZE THE OVERRIDE
PROCEDURES OF THE COASTAL ACT.

There are two Local Coastal Plan Amendments (LCPAs) before the Commission for essentially
the same Plan. To understand how that highly unusual situation came about, it is necessary o

go back a year or so.

In 2007, the Conservancy applied to the City of Malibu for a LCPA for a “Malibu Parks Public
Access Enhancement Plan.” In December of 2007, the City granted the Conservancy’s
application as modified, and forwarded the LCPA to the Commission for certification. {City of
Malibu LCP Amendment No. 007-002; Commission No. MAL-MAJ-03-07.)

The Conservancy was unhappy with the City's modifications to the Plan, and submitted its own
LCPA, attempting to utilize the “LCP override” procedures of the Coastal Act (MAL-MAJ-1-08).
The Conservancy’s LCPA override is essentially the Plan which the Conservancy initially
submitted to the City (i.e., without the City’'s modifications). In certain areas, however, the
Conservancy's LCP override proposes development more intense than that which the

Conservancy requested from the City. *

On November 24, 2008, we submitted a legal analysis to Commission Chief Counsel Hope
Schmeltzer, explaining why the Conservancy’s application for a LCPA is not authorized by the
Coastal Act. A copy of that letter is enclosed for your convenience (Attachment B). The legal

arguments are briefly summarized as follows:

The Commission must certify any LCPA before it becomes effective. During the Commission's
review of the City's pending LCPA, the Commission may make suggestions to the City, which the
City may either accept or reject (§§ 30512, 30512.2, 30513). If the City rejects the suggestions,

3 The Conservancy submitted a “comparison” of its Plan with its proposed Malibu LCP

amendment. However, that comparison is materially misleading because it shows only the
additions which the Conservancy made to the City's document — it does not show the deletions.
To ensure that staff and the Commissioners have the full picture, we have prepared a comparison
that includes all of the changes to the Malibu LCPA suggested by the Conservancy, including
both additions and deletions (see Attachment D).
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the Commission is not required to certify the LCP Amendment (§ 30513). However, as a practical

matter, the City and the Commission engage in discussion and negotiation during this process.

The LCP coverride procedure which the Conservancy is attempting to utiiize is very different (§
30515). The override procedure is a narrow exception to the Legislature’s requirement that local
governments have the final say over land use decisions after the certification of a LCP. Under the
narrow override procedure, the Commission can “override” the decision of the local government
only if (a) an applicant proposes a specific public work which is not consistent with a LCP, (b) the
local government will not amend the LCP to accommodate the applicant’s proposal, and {(c) the
Commission can make the numerous findings discussed in this letter. However, in the absence of
an application for a specific public work, it is not possible for the Commission to either (a)
determine the precise scope and manner in which it might be necessary for the Commission to
override the decision of a local government, or (b) permit the Commission to make the fact-

specific findings necessary for the application of the override procedure.

The Conservancy has not submitted an application for a specific public work. instead, the
Conservancy has taken extensive provisions of the Malibu LCP and simply rewritten them to the
Conservancy's liking. The Conservancy's proposed policies are far less protective of natural
resources than the Malibu LCP and are apparently designed to pave the way for the
Conservancy’s future public works plan. There is no question that the Conservancy is asking the

Commission to stretch the override procedure beyond all recognition.

Moreover, without providing any of the site-specific information required to analyze any specific
development, the Conservancy has utilized mandatory language in its submission {i.e., the

Conservancy “shall” develop camping on alil three of its Malibu canyon properties and “shall”
develop the intensive use of the Ramirez property for regional offices and events). We suspect
that, if the Commission were to approve that language, the Conservancy would claim an
entitlement for the development because the Conservancy has taken Malibu’s LCPA and deleted
all of the requirements for CUPs, CDPs, or review by various City Departments.

Finally, even if the Coastal Act allowed the Conservancy to submit what is essentially an
“alternative” to Malibu's LCPA, we respectfully submit that the Commission should defer to
Malibu's discretionary decisions on broad policy issues (see Section |V, below). That is the only
manner by which (a) the fundamental policy of the Coastal Act can be preserved {i.e., that land
use decisions are delegated to local governments after the certification of a LCP) and (b) the

Exhibit 11 Page 8 of 249




L Gt chvbik BdrOi8 Neely and Members of the Coastal Commission
December 23, 2008
Page 4

override procedures can be kept within the narrow confines drawn by the Legislature (i.e., for use

only in the context of specific development proposals).

The Conservancy's submission is extensive, and the administrative review and public hearing
process will consume much time and energy. We respectfully submit that that time and energy
should not be expended on an application which is not authorized by the Coastal Act.

THE HISTORY OF THIS PLAN VIS-A-VIS THE CONSERVANCY’S UNLAWFUL USE OF THE
RAMIREZ CANYON PROPERTY.

The Conservancy's submission involves three properties in Malibu - in Ramirez, Escondido and
Corral Canyons. A very significant part of the Conservancy's proposal has its roots in 1993, when
the Conservancy received the 22-acre Ramirez property as a donation from Barbra Streisand. It
is essential that staff and the Commissioners have a comprehensive understanding of what has
happened in Ramirez Canyon since 1993. This background shows, among other things, that the
Ramirez Canyon property was not acquired, was not intended, and is not allowed to be used as a
“public park,” and that the Conservancy is torturing the LCP override process to attempt to
validate its unlawful and inappropriate use of the property. This background also shows why the
Conservancy has included language in its override that reads like a coastal development permit
for the Ramirez property, but without the site-specific detail required for such an entitlement.*

A The Conservancy's “History” is Woefully Incomplete. In the Conservancy's
“Description and History of Conservancy/MRCA Parklands,” the Conservancy emphasizes the
“developed nature” of the Ramirez property. There is no mention of the fact that there are no
permits for most of that development, or of the fact that the Conservancy deleted all of the City's
requirements that it procure those permits. Moreover, the Conservancy has ignored the fact that
there is no public access to the property. There is only one way in and one way out — a narrow,
winding, private road that does not comply with state or local fire codes.

4 The Conservancy is asking the Commission to approve a LCPA which provides that the

Conservancy “shall” provide camping, regional administrative offices for an unlimited number
of Conservancy and MRCA personnel, and “tours,” “gatherings” and “events” which include
leasing the property for revenue raising purposes. The Conservancy's Plan would generate at
least 900 events with 44,240 participants annually and 76 events with 3,687 participants
monthly — 7 days a week, most days from dawn to dusk, and some weekends until 11 p.m.
(SMMC/LUP/LIP/Text Amendments, Section 4.12; see Attachment D, pp. 46-54.)
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To support its proposed intensive use of the property, the Conservancy places great reliance on a
CDP which the Commission issued for the Ramirez property (CDP 4-93-334). However, in 2005,
the Ventura Superior Court declared CDP 4-98-334 to be void. That means that, despite the fact
that the Conservancy operated under CDP 4-98-334 for a few years, the Conservancy acquired
no rights whatsoever under that permit. The 2007 proceedings on the Conservancy's request for
a LCPA from Malibu was the first time the City ever considered the Conservancy's use of the
Ramirez property. The pending Malibu LCPA and the Conservancy's proposed override will be
the first time the Commission considers the Conservancy's use of the Ramirez property within the
context of the Malibu LCP. Therefore, there are no inferences to be drawn from CDP 4-98-334 —
the Conservancy's submission must be considered anew.

The bottom line is this: For 15 years now, the Conservancy has developed and used the
Ramirez property with no regard for Malibu’s land use regulations or for the residents of Ramirez
Canycn. Instead, the Conservancy has waged a legal battle with the City and with the RCPF to
avoid any regulation by Malibu. In the process, the Conservancy has not only ignored public
safety and the site constraints of the Ramirez property, the Conservancy has violated the
fundamental policy issue of land use compatibility with its neighbors. It has harassed the Canyon
residents with traffic and noise for a regional office and commercial event center at the end of a
box canyon in a residential neighborhood — and it now seeks to intensify that use. There is no

cause for a Commission “override” to allow the Conservancy’s abuse to continue.

B. The Site Constraints. The Conservancy's Ramirez property is located at the
top of a rural, residential box canyon on the north edge of the City of Malibu, at the very end of
Ramirez Canyon Road — which provides the only means of access. All of the other properties
that use Ramirez Canyon Road for access (i.e., to the south) are zoned Rural-Residential. On
the north, east and west, the Ramirez property is generally surrounded by National Park Service
property and other open space.

From Delaplane Road at the bottom of Ramirez Canyon, Ramirez Canyon “Road” is actually a
private, winding, one-mile lane, less than the 20 feet minimum width required by state and local
fire reguiations in numerous places. {SAIC Report, pp. 31-32 and Appendix B, Photos 1-8.) The
Road repeatedly crosses Ramirez Creek over and through Arizona crossings and over a narrow
bridge. Two gates control access into the Canyon. For the most part, the homes are older; the
front yard setbacks are narrow and some structures are located very near the road.
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Ramirez Creek is a spring-fed, blue-line stream that runs down from National Park Service lands,
through the Conservancy’'s Ramirez property, and then down the Canyon to the ocean at
Paradise Cove. Intimes of significant rainfall, Ramirez Canyon Road is completely impassable.

Residents are forced to leave their cars and access their homes on foot.

® C. The Conservancy’s Acquisition and the Conservancy’s Promises. In
December of 1993, Barbra Streisand donated the Ramirez property to the Conservancy. Before
the donation, Ms. Streisand and the Conservancy executed a Memorandum of Understanding
{MOU) which expressly provided that the property would be used “as a retreat and research

® center for advanced academic and applied studies directed toward solution of the most pressing
conservation and natural ecosystem management problems.” The MOU includes the following

covenant by the Conservancy:

“Donor’'s intent in making this gift is to provide a location and facilities for the
[ ] establishment of the Streisand Center for Conservancy Studies (“Center”). Donee

[the Conservancy] and its affiliated nonprofit, the Mountains Conservancy

Foundation, will plan_and operate the Center as a place for advanced academic

and applied sludies directed toward solution of the most pressing conservation and

natural ecosystem management problems, and will carefully evaluate all relevant

issues related {o its use, including vehicular access and impact on the neighboring
® community.” (MQOU, Attachment C, pp. 2-3, emphasis added.)

Dedications from the public are broadly canstrued, but dedications by individuals are strictly
construed. (Slavich v. Hamifton (1927) 201 Cal. 299, 303.) When an individual has donated land
for a specific public purpose, it cannat be diverted to another purpose. (Harter v. City of San

® Jose (1904) 141 Cal. 659, 661, see, e.g., Muivey v. Wangenheim (1904) 23 Cal.App. 268
(extension of a street for commercial purposes would violate the grant of the property for park

purposes); Spires v. City of Los Angeles (1906) 150 Cal. 64, 70-71 (building on park property
could be used for public library purposes, but not for municipal offices).) Therefore, the

® Conservancy did not acquire any right to expand the use of the Ramirez Canyon property beyond
the purpose of Ms. Streisand'’s gift, and the Executive Director of the Conservancy acknowledged
ihat fact when he discussed the acquisition with the Ramirez Canyon residents in 1993:

“The Streisand Center property is a donation and therefore it will never have to be

@ and will never be dedicated to park purposes. We are realists enough to realize
this is not a place that lends itself to public use or access, and certainly we

have a long road of Ramirez that is narrow, and does not lend itself to safe

access, and in fact, with the stream coming through, it may be washed out a good

portion of the year. The type of program we want to put on would not be conducive

to having a bunch of people running through saying, ‘Oh, look at Barbra Streisand's

® houses’ etc., or even ardent hikers on a power hike up the canyon. This is not to
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be. Honest. That is not the feeling. 1t is not the play, it's not the event, it's not the

way it's going to be used.” (Emphasis added.)
The Conservancy did not follow the law, and it did not keep its promise. Despite the MOU, and
despite the fact that the property was then zoned residential, the Conservancy moved its offices
onto the premises, conducted tours, and offered the site for hire for weddings, fundraising events,

and simiiar events which included large groups of participants.

D. The Conservancy’s Promise to Construct Alternate Vehicular Access and
the Conservancy’s First, Aborted Application for a CDP. The Conservancy's excessive and
unlawful use of the Ramirez property drew objection from the City of Malibu and from the
residents of the Canyon, who ultimately joined together as the Ramirez Canyon Preservation
Fund. In January of 1994, the City indicated that it would support a CDP application (a) if primary
access were provided from Kanan Dume Road, rather than Ramirez Canyon Road (the alternate
access which is at issue in the present proceedings}, and (b} if the Conservancy agreed not to
lease the property for private, commercial events (weddings, filming or other uses not consistent
with Conservancy studies). In response, the Conservancy promised the Commission that it would
acquire the property between Ramirez and Kanan Dume Road to facilitate access other than by

Ramirez Canyon Road. The Conservancy ignored that promise as well.

In March 1995, faced with continuing objections from the City and RCPF, the Conservancy filed
an application for a CDP with the Commission. Two months later, in May 1995, the Conservancy
withdrew its application and issued a press release stating that it would resubmit the application
after it prepared an environmentai analysis, which would include an “analysis of the environmental
impacts on the surrounding neighborhood.” The Conservancy did not do so. Instead, the
Conservancy continued its excessive and unlawful use of the property without a permit.

E. Efforts by RCPF to Procure Enforcement by the Commission. Between 1995
and 1998, RCPF made repeated requests of the Commission for enforcement. In 1998, the
Commission’s Executive Director advised RCPF that, although the activities at the Streisand
Center had been of concern to the Commission for some time, the Commission’s enforcement

efforts were directed elsewhere due to staffing limitations.

5 Please note that the present submission by the Conservancy does not include this

information either.
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F. The Conservancy’s Continuing Unlawful Use and RCPF’s First Lawsuit. At
that point, RCPF had no choice but to initiate litigation (RCPF v. Santa Monica Mountains
Conservancy, L.A. Superior Court No. SC 054425). For procedural reasons, the trial court ruled
| that it could not give the Canyon residents the relief they sought. However, as a result of the

lawsuit, the Conservancy agreed to re-submit its CDP application.

G. The Canservancy’s Second Application for a CDP and the City’s First
Lawsuit. n December of 1998, the Conservancy submitted a second application for a CDP (4-
| 98-334). That is the CDP to which the Conservancy refers in its Plan and which the Ventura
@ Superior Court set aside in 2005. The application requested a permit for the intensive use which
the Conservancy was then making of the property and the use which the Conservancy seeks to
intensify by its proposed LCP override. The original Commission staff report acknowledged the

problems that exist today as much, if not more, than when the report was issued:

“The applicant proposes to attract dense populations of commercial visitors to a site
| located at the dead end of a relatively narrow, winding road that has been
determined substandard for purposes of emergency vehicle access and for the
evacuation of the canyon's occupants in the event of a flood or wildfire emergency

The substandard road is the only way in and out of the canyon.” (10/14/98,
Coastal Commission Staff Report, pp. 3-4.)

“In addition, several Arizona stream crossings and narrow wooden bridges — the

narrowest (twelve feet in width) being immediately adjacent to the project site —

present obstacles to emergency access vehicles and to occupants of the canyon
| seeking to evacuate during flooding or wildfires.” {/d., p. 11.)

@ Siting of new development: “Siting an intensive commercial land use at the
end of a substandard road in an area otherwise designated for public
parklands and open spaces and for residential uses raises a number of
issues under the Coastal Act regarding the appropriate siting of such
development.” (/d., pp. 3-4, emphasis added.)

@ After the report was issued, the Conservancy hired a lobbyist and the hearing was postponed to

| January of 2000.

In the meantime, because the Conservancy had consistently denjed Malibu's request that the
Conservancy's development be evaluated for compliance with Malibu’s zoning regulations, the
City of Malibu sought a judicial determination that the Conservancy was subject to Malibu's
regulations (City of Malibu v. Santa Monica Mountains Conservancy, et al., Ventura Superior
Court Case No. 193900).
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In December of 1999, the Caonservancy amended its CDP application and extensively revised its
project description to include “public access programs.” That is the theme of the Conservancy's
present submission as well. However, the “public access” component of the CDP was directly at
odds with the Conservancy's agreement with Ms. Streisand and its promise to the Canyon
residents. Thus, it came as no surprise when, in 2000, Ms. Streisand objected to the continued
use of her name. In response, the Conservancy began to refer to the property as “Ramirez
Canyon Park.”

There was extensive opposition to the Conservancy’'s CDP application by the City Attorney for
Malibu, members of the Malibu City Council, and many Ramirez Canyon residents. Nevertheless,
it was apparently the “public access” component of the CDP which ultimately led the Commission
to approve the project. The “hazards” discussion quoted above simply disappeared from the next
Staff Report. The Commission approved the project, and CDP 4-98-334 was issued in February
2001.

H. The Court of Appeal Holds that the Conservancy is Subject to Malibu’s
Land Use Regulations and the CDP is Set Aside. On May 24, 2001, RCPF filed an action to
set aside the CDP because it did not comply with Malibu's land use regulations. At the same
time, the City of Malibu filed its second lawsuit, challenging the CDP on the same grounds.

On June 20, 2001, in Malibu's first lawsduit, the trial court found that the Conservancy was immune
from Malibu's land use reguiations. The City appealed, and the two lawsuits challenging the CDP
were put on hold until that appeal was resolved. On May 14, 2002, the Court of Appeal issued its
apinion, reversing the trial court and holding that the Conservancy is not immune. In other words,
this issue is now settled: the Canservancy is subject to Malibu’s land use regulations {City of
Malibu v. Santa Monica Mountains Conservancy, et al. (2002) 98 Cal.App.4™ 1379).

Ignering the Court of Appeal's hoiding, and despite the Conservancy's ultimate admissien that
CDP 4-98-334 had been issued with no consideration of Malibu’s land use regulations, the

Conservancy forced the RCPF to prosecute the lawsuit about the validity of the CDP. In 2005,
the Ventura Superior Court declared CDP 4-88-334 void. Twelve years had passed since the

conflict bega'n —and still the Conservancy had not ceased its unlawful use of the praperty.

L The Conservancy’s First Attempt at Changing the Malibu LCP so as to
Avoid Regulation by Malibu. In early 2002, while the Coastal Commission was drafting Malibu's
LCP, the Conservancy sought amendments to exclude “park management and operations” and
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“park events” (e.g., festivals and weddings) from the requirement for a CDP. The Commission
rejected the proposals. Later in 2002, the Commission certified the Malibu LCP. This should
have put an end to the Conservancy's legal maneuverings — because every person in the State
of California, including the State itself, is subject to the Coastal Act (§ 30111). Instead, the
Conservancy continued the litigation over the CDP — to forestall the ultimate day of reckoning —
and began to scour the Coastal Act to find other procedures by which it might gain the functional
equivalent of immunity from Malibu’s land use regulations.

J. The Conservancy’s Continuing Efforts to Gain Immunity — the “Public
Works Plan” and More Litigation. In 2006, the Conservancy tried an imaginative new strategy.
It filed an application directly with the Commission for a "Public Works Plan” {PWP) which
essentially proposed to make the Conservancy immune from Malibu’s land use regulations not
only on Conservancy properties, but over a vast “planning area,” encompassing 15,800 acres of
private and public land. Commission staff declined to accept the application and requested more
information. The Conservancy modified the Plan and held public hearings. Protests from the City

of Malibu and many City residents fell on deaf ears.

In November of 2006, the Conservancy approved the PWP and threatened to bring it back to the
Commission. And, with an audacity that was nearly breathtaking, the Conservancy filed a lawsuit,
once again claiming “immunity” from Malibu's land use regulations. The City counter-sued to
enjoin the Conservancy'’s violation of the Malibu LCP on the Ramirez property. Ultimately, even
though the Conservancy would not dismiss its claim of immunity, the City and the Conservancy
agreed that the Conservancy would submit a LCPA to the City. The Conservancy agreed that the
LCPA would generally describe its Plan and would require the Conservancy to obtain CDPs for
each of its proposed developments.

K. The Conservancy’s Application to Malibu for a LCPA. Once again, the
Conservancy ignored its promises. The Conservancy did not draft its LCPA to require individual
coastal development permits. Instead, the Conservancy drafted the LCPA so as to lock in,
among other things, all of its existing operations at Ramirez, including those to which the City and
RCPF had long objected.

After several well attended public hearings, the City Council approved most of the Conservancy’s

proposals. However, the City made two decisions about which the Conservancy was unhappy
and which apparently prompted the Conservancy's unprecedented invocation of the override
procedures of the Coastal Act. First, for public safety reasons, the City decided to prohibit any
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further camping in the City except for disabled-accessible camping at Ramirez (to which there
was no objection). Second, the City sanctioned the Conservancy’s unlawful office use of the
Ramirez property, but conditioned use of the property for events on the construction of alternate

| access from Kanan Dume Road. As further explained in Section IV, below, the Coastal Act
plainly delegates these broad policy decisions to the City.

L. The Conservancy’s Application to the Commission for a LCPA “Override.”

! In December of 2007, the City sent the LCPA to the Commission for certification. In April 2008,
the Conservancy submitted its own LCPA directly to the Commission. The Conservancy’s
@ proposed override includes the provisions for an office park, camping, large commercial events,

and leasing the Ramirez property for private, commercial use — but deletes the City's requirement
for alternative access. The City of Malibu declined to adopt the Conservancy's proposed override
plan and, on July 29, 2008, the Commission staff deemed the Conservancy’s application “properly
submitted and complete.”

RCPF SEEKS A RESULT CONSISTENT WITH THE COASTAL ACT AND FAIR TO THE CITY,
o THE CONSERVANCY, AND THE RESIDENTS OF RAMIREZ CANYON.

The City’s LCP Amendment considers the totality of the circumstances and proposes a
reasonable manner by which the Conservancy can increase public access and, at the same time,

® safely use its properties. By separate comment letter, we will submit proposed minor revisions to
the Malibu |LCPA, which we request that both the City and the Commission consider and adopt in
order to make the Conservancy’s development more compatible with the rural, residential nature
of Ramirez Canyon. We respectfully submit that the Malibu LCPA, modified as RCPF requests,
is the most equitable result for the City, for the residents of Ramirez Canyon, and for the

Conservancy - for the following reasons:

The Conservancy acquired a property in Ramirez Canyon which was never intended — and which
the Conservancy acknowledged is not suitable -- for use as a public park, regional office complex
® or commercial event center, Therefore, if the Conservancy wants to continue to use this
ESHA/Open Space property for regional administrative offices (to which no agency would be
entitled), and to expand from passive to active recreation, the Conservancy should construct
alternate access to protect the safety of those who use the property as well as the Canyon

® residents, and to minimize traffic and noise throughout the Canyon. Moreover, the Conservancy
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should seek site-spécific approvals from the City with respect to each proposed development;
there should be no language in the LCPA which suggests a guarantee of development. Finally,
except for supervised disabled-accessible camping at Ramirez, no camping should be allowed in
the Plan Area. Southern California is being ravaged by fire, resources for fire suppression are
strained and/or non-existent, and the Conservancy properties are vegetated with dry ESHA

containing chaparral and located immediately adjacent to residential neighborhoods.

v

® EVEN IF THE COMMISSION CONSIDERS THE CONSERVANCY'S “ALTERNATE” LCPA,
THE CITY'S LCPA SHOULD BE GIVEN GREAT DEFERENCE AND THE
CITY’S CUSTOMARY LAND USE AUTHORITY AND DISCRETICN SHOULD BE RESPECTED.

This is an important issue because of the unprecedented manner in which the Conservancy is

attempting to utilize the override provisions of the Coastal Act. It does not appear that the

Conservancy is attempting to override the existing Malibu LCP — because the Conservancy's

Plan is inconsistent with the existing LCP in significant respects and the Conservancy’s “Policy

Consistency Analysis” does not address any of those conflicts. Instead, it appears that the

o Conservancy is attempting to utilize the override procedures to offer an alternative to the
pending Malibu LCPA.® As we explained in our November 24, 2008 letter to Commission
Counsel, the override provisions were not designed for that purpose (Attachment B, Section I).

However, and in any event, if the Commission decides to consider the Conservancy's alternative
proposals, we respectfully request that the Commission do so with deference to the City's
decisions on broad policy issues and with respect for the City's customary land use authority and
discretion. A comparison of the Malibu LCPA with the Conservancy’s Plan demonstrates the

following primary areas of conflict:

A. it Is Poor Planning to Propose Campgrounds And Numerous Large Special
Events In Dry Chaparral ESHA Located In Box Canyons Adjacent To And Surrounding
Residential Neighborhoods, With Only One Means Of ingress and Egress. Given the

¢ In this respect, the Conservancy’s statement of “Purpose and Intent” is very telling.

According to the Conservancy, it seeks to increase public access, create an inter-linking network
of trails, etc. However, the Malibu LCP, which the Commission drafted for Malibu, includes
extensive provisions for that same purpose. There is no precedent which would allow the
Conservancy to substitute its judgment for that of the City.
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onslaught of fires in Southern California during the past several years, it is difficult to believe that
the Conservancy is proposing to develop camping in the dry canyons of Malibu, adjacent to and
surrounded by residences, and to lease the Ramirez property for numerous “special events” for
200 persons. These activities are not appropriate for this urban/wildland interface. They create
unnecessary risks, particularly where there is only one means of ingress and egress, as in

Ramirez and Escondido Canyons.

There are 272 federally-owned, 678 state-owned, and four City of Los Angeles-owned campsites
in and around Malibu. (SAIC Report, pp. 1-4 and Table 1.) Most are along the beach, outside of
the high fire hazard zone. All are close to Pacific Coast Highway or adjacent to a major cross-
mountain highway for easy access {Leo Carrillo State Park, Pt. Mugu State Park (Big Sycamore
Canyon and Thornhill Broome), Malibu Creek State Park). There are two backcountry sites with
hike-in access and nine tent spaces. There are 35 privately-owned tent spaces on Pacific Coast
Highway. (SAIC Report, Table 1.) There are also numerous sites which offer facilities for large
events. (See Section Vil, E, below.) Most of these are also outside the Very High Fire Hazard
Severity Zone, and have safe and sufficient public access in the event of an emergency.

Throughout the proceedings on this “Plan” (i.e., the PWP, the Conservancy's application to Malibu
for the LCPA, and the present application for LCP QOverride), the Conservancy has never
offered an analysis of alternatives. Nonetheless, during several well-attended public hearings,
the City carefully considered the Conservancy's proposals and ultimately determined that, except
for supervised disabled-accessible camping at Ramirez property (to which no one objected), the
risk posed by the existing camping and event facilities in the City should not be increased. In
addition, the City agreed to legalize the Conservancy’s regional administrative office use of the
Ramirez property, despite the fact that the current LCP does not allow those uses in ESHA or
Open Space. At the same time, the City determined that the Conservancy's proposal for
extensive tours, gatherings, small groups and special events, warranted “additional development
controls” (Malibu LIP, Hazards, § 9.2) in the form of alternate access (see Section VII, F, 4,

below).

There is overwheiming evidence to support the City's decision. The City's first job is to keep its
residents safe. Malibu's hillsides are covered with dry coastal sage scrub ESHA, and Malibu has
suffered devastating wildfires. In 2007 alone — while the Conservancy’s Plan was pending before
the City — there were two catastrophic fires in Malibu. In the second, 63 homes were destroyed
and 54 damaged, along with the Malibu Presbyterian Church, Our Lady of Malibu and Webster
Elementary School. Six firefighters were injured, including one who suffered second-degree
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burns to his face. And, Malibu is not alone. The entire State has been burning -- fifteen of the
twenty largest wildfires in California history have occurred since 1985.” Nearly 1.2 million acres
burned. during the record-setting 2008 fire season (id.).

In addition, the number, intensity and scope of wildfires throughout the western states have grown
dramatically in recent years. The number of wildfires between 1987 and 2003 was four times the
number between 1970 and 1986.% The total area burned increased more than six and a half
times in the Western States (id).

“In recent years, both the number of acres burned by wildland fires and the costs to
suppress fires has been increasing. From 1995 to 1999, wildland fires burned an
average of 4.1 million acres each year. From 2000 to 2004, the fires burned an
average of 6.1 acres per year, an increase of almost 50 percent. During the same
periods, the costs incurred by federal firefighting entities to suppress wildland fires
more than doubled, from an average of $500 million annually to about $1.3 billion
annually. Although efforts to fight these larger, more severe fires have accounted
for much of the increase in suppression costs, the continuing development of
homes and communities in areas at risk from wildland fires and the efforts to
protect these structures also contribute to the increasing costs. Forest Service and
university researchers estimate that about 44 million homes in the lower 48 states
are located in the wildland-urban interface.”

The increased risk of wildfires cannot be managed by fire suppression strategies alone.™

The California Department of Forestry and Fire Protection’s fire protection expenditures grew from
$475 million in 1996-97 to $869 million in 2006-07 — an 83% increase.”’ The state’s fiscal
resources are not keeping pace with this demand. And, recent studies predict that, based upon

weather conditions for future climate scenarios, the frequency of wildfires will increase in the

7 Associated Press, Report: Ciimate Change tc Fuel Wildfires in West, August 15, 2008.

8 A.L. Westerling, et al., "Warming and Earlier Spring Increase Western U.S. Forest Wildfire
Activity,” Science 313, 940 (2006), published online 6 July 2006 (10.1126/science.1128834).

s U.8. Government Accountability Office, Wildland Fire Suppression: Better Guidance
Needed to Clarify Sharing of Costs between Federal and Nonfederal Entities (hereafter “USGAQ
Report”), July 20086, pp. 3-4.

10 National Wildlife Federation, “Increased Risk of Catastrophic Wildfires: Global Warming's
Wake-Up Call for the Western United States,” August 14, 2008.

B California Legislative Analyst's Office, “California Department of Forestry and Fire
Protection: State’s Wildland Firefighting Costs Continue to Escalate,” presented to the Senate
Budget Subcommittee No. 2 on Resources, Environmental Protection and Energy, March 26,
2007.
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Western U.S. as warming intensifies, particularly in areas with the type of vegetation which
surrounds the Conservancy properties. (SAIC Report, Section 2.0, pp. 7-29.}) Therefore, the
"most effective way to limit damage and loss due to wildfire is to prevent all but the most blatant
ignitions due to arson or other unforeseeable circumstances.”"?

Additional material is presented in the discussion of Hazards (Section VII, F, below) and in the
SAIC Report. We respectfully request that the Commission respect the City's policy decision to

reduce the risk of fire by prohibiting additional campsites in the City.

B. The City’s Decision to Restrict the Conservancy's Unfettered Expansion of
Allowable Uses in ESHA is Based on the Prime Directive of the Coastal Act. It is also
difficult to believe that the Conservancy — whose mission is to protect and preserve natural
resources — is asking to grade away ESHA, insert chemical toilets for campsites, build vehicular
crossings across streambeds, construct broadly defined “support facilities,” and lease out ESHA

for private, commercial, events for 200 people at a time.

Under the Malibu LCP, land use in ESHA is restricted to public accessways and trails,
interpretative signage, restoration projects, and invasive plant eradication projects. (Malibu LIP,
Section 4.5.3.) Yet, based on its stated desire to provide “public access,” the Conservancy is
seeking almost wholesale exemption from these restrictions. The Conservancy proposes to
expand the use of ESHA as follows: “Trails, camp facilities, park uses as described in this
Chapter [the regional office, tours, gatherings, events, and commercial leasing of the Ramirez
property for private events], and necessary support facilities shall be considered principal
permitted uses for those parkland areas subject to . . . " the proposed override. (SMMC/LIP Text
Amendments, Section 4.7.A.1; see Attachment D, p. 27; emphasis added.)

In addition, the Malibu LCP provides for limited support facilities in Open Space —not in ESHA-
picnic areas, restrooms, trash receptacles, parking and construction of access improvements for
trails (Malibu LUP, Chapter 2, A, 2 and Policies 2.4, 2.7 and 2.18).) The Conservancy’'s proposal
allows support facilities as a principal permitted use in ESHA and defines them as “those faciiities

deemed necessary o support the primary permitted land use, public access and recreation,

research and education, and nature observation. The type of support facilities addressed at each
park facility shall be based on the level and complexity of public uses and specialized programs

County of Los Angeles Fire Department, Pre-Fire Management Plan, June 2004, p. 9.
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offered at each park areas .. .." (SMMC/LIP Text Amendments, Section 4.12; see Attachment D,
pp. 46-47; emphasis added.)

As more fully explained in Section VI, D, below, the primary purpose of the Coastal Act is to
protect and preserve coastal resources. Where there is a conflict, resource protection
overrides all other policies. That is why, like the LCPs of surrounding jurisdictions,'* Malibu’s
LCP requires that aclivities in ESHA be restricted to resource dependent uses. Therefore, we
submit that the Commission should respect the City’s policies with respect tc activities in ESHA.

C. There is No Explanation, and No Precedent, for the Conservancy's Deletion
of All Requirements For City Discretionary Review and Permitting of the Conservancy’s
Future Development. The City's LCPA provides for CDPs, CUPs and review by various City
departments and City officials of the Conservancy’s eventual site-specific development plans.
These provisions are designed to ensure review of the site-specific impacts of every development
proposal. For example, information concerning the precise location of development and the
proposed intensity of use are essential for an analysis of the impact on ESHA and on the
neighborhood, and construction detail is required to analyze hazards and public safety. In
addition, if the Commission were to seriously consider the Conservancy’s proposals for camping,

site-specific review during the permitting process would be essential.

As discussed below, this is apparently the first time the Commission wili consider a proposal for
camping in ESHA in the dry, urban/wildland interface of Southern California. Qur research
indicates that camping is rarely permitted in this fire-prone area. Further, even in the Southern
California jurisdictions that still allow camping, no jurisdiction allows camping as a principal
permitted use — with no CDP, CUP or site-specific review. Yet, the Conservancy’s Plan deletes

" See, e.g., Monterey County LCP, secs. 20.144.040, 20.145.040, 20.146.040, 20.147.040,
20.147.090 — use of ESHA limited to resource dependent uses, recreational uses are limited to
“passive and low intensity,” where public access is permitted, a “congition of project approval shall
be that the access be strictly managed, controlled and confined to designated trails and paths.”
See, also, Ventura LCP (p. 19) and Ventura Coastal Zoning Ordinance, sec. 8174-9; Santa
Barbara LCP, p. 116; San Luis Obispo LCP {p. 91).)

“ See, e.g., Los Angeles County CZ0, secs. 22.28.290, 22.40.410, 22.40.420-430
(campgrounds permitted with CUP or CDP in OS or CR); Monterey County Coastal
Implementation Plan, Chaps. 20.18, 20.22, 20.36, 20.38, pp. 78, 96, 138, 144-145 (campgrounds
permitted in certain zones with CDP and CUP; for public access to open space, Monterey County
also requires an Access Management Plan which must incorporate an analysis and discussion of
“impacts regarding ESHA, adjacent land uses, neighborhood privacy, noise, fire hazard, public
safety . . .." (Monterey LCP, § 20.144.150).) See, also, Ventura County CZO (campgrounds are
permitted in Coastal Open Space and Coastal Rural Zones, “camps” are permitted only in CR and
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every one of the requirements for permits and review which are set forth in the Malibu LCPA (see

Attachment D)."> The Conservancy’s proposal is not only dangerous, it is unprecedented.

The Conservancy is also attempting to exempt itself from certain requirements of the Malibu

Municipal Code (MMC). The MMC allows for “joint use” of off-site parking facilities only under
® certain conditions and only if the proposed joint use agreement includes the City as a party

(MMC, § 17.48.040). Yet, Section 4.3, B, 1 of the Conservancy’s proposed LIP text additions

(see Attachment D, pp. 18-19), provides that “parking agreements and use of the parking

resources secured by such agreements shall be considered permitted uses and shall not be
® denied or obstructed by the City.”

Moreover, the Conservancy's submission attempts to change Malibu's regulations for the use of
private property. SMMC/LIP Text Amendments, Section 4.11.B.1 {Attachment D, pp. 43-44)

states:

No person shall, ocufside of any park facility mentioned herein, on_any public or
private properiy, permit or allow, or cause t¢ be permitted or allowed, any open
flame, fire, or other incendiary source, of any nature whatsoever, within twenty (20)
feet of any flammable vegetation. This provision shall prohibit backyard fires.

® Coastal Rural Exclusive Zones (Article IV, pp. 30-37); LCP specifically defines campgrounds in
terms of size, maximum density, etc. (LCP, § 8175-5.3).) And, see, Santa Barbara County LCP
and CZO (camping permitted with CUP or CDP in AG |l, CV (Resort/Visitor Serving Commercial);
REC (Recreational); RES {Resource Management Zoning District) (Santa Barbara LCP, p. B-2,
and CZO pp. 53, 113).

® 15 See Attachment D, Comparison Chart. In every instance where the City of Malibu LCPA
requires a CDP, CUP, or review by any City Department, the Conservancy has stricken those
requirements. See the following pages in the right-hand column of the Chart: p. 4 {Policy 5.71 —
deletes the requirement for CDPs); pp. 8-8 (§ C — deletes the provision for the imposition of
conditions on development); p. 12 (§ 3 — deletes the requirement that the location and design of
trails and their impact on ESHA be evaluated during the CDP process); pp. 17-18 (§ A — deletes

® the requirement that the Conservancy participate with the City to provide public transit
improvements); pp. 20-21 (§ 4 — deletes the City's requirement that further intensified use of the
Ramirez property be conditioned on the requirement of alternative vehicular access); pp. 23-24 (§
5 — deletes the requirement for CDPs for support facilities); p. 24 (§ 3 — deletes review by the City
biologist to determine the exact location of support facilities during the CDP process); p. 28 (§ 4 -
deletes review by the City biolegist to determine the location of park facilities during the CDP

® process); p. 30 (§ B, 1, removes streambed modifications from the CDP process and from “all
other relevant permits from appropriate agencies™); pp. 32-33 (§ C, 2 — removes the requirement
for review of all projects by the City Environmental Review Beoard); p. 36 (§ B, ii — deletes the
requirement for review of construction and operation of self-contained restrooms by the City
Environmental Health Division); pp. 41-42 (§ A, 2 — deletes the application of the City's
Geotechnical Guidelines and Building Codes); pp. 46-47 (§ 12 — deletes the City’s requirement
that development “avoid intrusive traffic circulation in residential neighborhoods”). The

® Conservancy has provided no explanation for these deletions.
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barbeques, or any other flame source whatsoever. Propane BBQs when
accompanied with approved fire extinguishers shall be exempt from this policy.
{Emphasis added.)

There is no precedent, “override” or otherwise, by which the Conservancy can supplant Malibu's

decisions with respect to the regulation of private property.

Therefore, even if the Commission determines that the Conservancy is entitled to utilize the
override procedure, and even if the Commission makes the findings required for an override, we
respectfully submit that (i) no LCPA should be certified unless the Commission ensures that
Malibu's traditional permitting discretion and authority is preserved, and that City agencies have
an opportunity to review specific uses on specific sites and to exercise their customary discretion
to issue permits; (ii) no requirements of the MMC should be modified unless the City consents,
and {iii) none of the Conservancy’s suggestions for the regulation of private property should be
adopted.

D. The Malibu LCP Gives the City the Power to Require Alternate Access as a
Condition of the Conservancy’s Proposed Intensive Development of the Ramirez Property.
The question of intensified use of the Conservancy's Ramirez property for tours, gatherings, small
groups and “special events” cannot be considered in a vacuum. This property is designated
ESHA and Open Space. Government offices are not permitted in either zone (Malibu LIP, § 4.5.3
and Table B {Permitted Uses)). Despite that fact, since the Conservancy first acquired the
property, the Conservancy has insisted on using the structures on the property for regional
administrative offices for itself and MRCA.

The City’s LCPA allows the Conservancy to continue the office and other limited uses of the
property. However, Ramirez Canyon Road is too narrow to meet the requirements of either state
or local fire codes, and the office use is one of the primary incompatibilities between the
Conservancy’s use and this rural, residential neighborhood. Therefore, to resolve the issues of
hazards, public safety, traffic, noise and neighborhood compatibility, the City required alternate
access for the Conservancy's proposed tours, gatherings and “special events.” Because the
property is in a Very High Fire Hazard Severity Zone, the condition is expressly authorized by the
Malibu LCP as an “additional development control” (Malibu LIP, Hazards, § 9.2)."® The evidence
which supports the City's decision, and which compels the inclusion of this condition in any LCPA

1 In addition, lawful access is an essential component of any development plan and, as

discussed below, the Conservancy does not have the legal right to use Ramirez Canyon Road for
public or commercial use.
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which authorizes intensified use of the Ramirez property, is set forth in Section VlI, F (Hazards),
4, below.

The City's requirement for alternate access is also consistent with zoning law. The properties
over which Ramirez Canyon Road passes are zoned by the Malibu LCP as rural-residential (RR).
The Conservancy's Ramirez property is zoned open space (OS). Active recreation, camping,
office and commercial uses are not allowed in the RR zone (Malibu LIP, Table B (Permitted
Uses)). “Parks” are allowed in RR zones only with a conditional use permit (/d.). The general rule
is that the use of land in one zoning district (e.g., Ramirez Canyon Road, RR) for ingress and
egress to land in another zoning district (e.g., the Conservancy’s open space property, OS) must
not exceed the use allowed in the first district.”” That means that, even if Ramirez Canyon Road
were not substandard under the fire code, the Conservancy would have no right to use the road

for access for active recreation, camping, office or commercial use.

The Conservancy has submitted a list of “Park Agency Administrative Office Locations in the
Coastal Zone” (see Conservancy “Policy Consistency Analysis,” dated April 14, 2008, p. 55), in an
apparent effort to justify the Conservancy’s claim that office facilities like those at Ramirez are an
appropriate use of Open Space. However, an examination of the actual use of the properties on
the Conservancy's list, and the land use designation of each, proves the contrary. Attachment E
demonstrates that many of the sites do not house offices at all. Other sites are used for onsite
administration — which is generally permitted as an “ancillary” use to the management of the
specific property. The sites that house regional offices either require a CUP or are located in
zoning designations that allow the use (e.g., Institutional and Public Facilities). Because of the
site constraints at the Ramirez property, the property would never qualify for the latter type of

zoning designation.

The Conservancy’s Ramirez property is zoned Cpen Space, and the Conservancy's “Policy
Consistency Analysis” explains that the Conservancy uses the offices at Ramirez to “conduct
the administrative responsibilities associated with open space acquisitions, planning,
research, the management of conservation and recreation activities at Conservancy
holdings . . .." {Conservancy “Policy Consistency Analysis,” p. 52). There is no precedent for
that use — it is plainly unlawful.

17

Am. Jur., Zoning, sec. 167. California Courts follow the rule. Milter & Starr, California
Real Estate, sec. 15:54. See, also, Teachers Ins. & Annuity Assn. v. Furiokti (1999) 70
Cal.App.4th 1487 and City & Co. of S.F. v. Safeway Stores, Inc. (1957) 150 Cal.App.2d 327.
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in addition, there is no question that the City's requirement for alternate access is justified by the
public safety concerns inherent in the Conservancy’s proposal to bring large groups of visitors to
a property at the top of a dry box canyon in a Very High Fire Hazard Severity Zone (see Section
VI, F, (Hazards), below). Under the circumstances, the City’'s decision to add alternate access

as a condition to any intensification of use is a sound policy decision:;

“Passive Protection. When the inevitable wildfire does occur, the primary
protection of life, property and the environment will come from passive protection
such as defensible space (fuel reduction/brush clearance), fire resistive
landscaping, fire-resistive construction and good housekeeping.  Sufficient
firefighting water sources must be on site for use by the praperty owner and/or the
fire department. Moreover, residents must have the means of self-evacuating and
escaping danger through safe and sufficient egress routes while maintaining
appropriate ingress routes for responding fire equipment. The sum effect of
passive protection is a force multiplier for active firefighting resources.”*®

Finally, the City’'s requirement for alternate access was not a surprise. The Conservancy has
been promising to build an alternate access since 1993. Late last year, during City proceedings
on the LCPA, the Conservancy made a grant of $7 million to MRCA to fund the necessary
acquisition. However, when the City added the condition, the Conservancy balked and has
deleted the condition from its proposed LCP override. We respectfully request that the
Commission defer to the City with respect to the question of alternate access and, as explained in
the RCPF Comment Letter on the City's LCPA, reguire that the new road provide dedicated
access and that Ramirez Canyon Road be used for emergency ingress and egress only.

E. The City Has the Power to Determine the “Plan” or “Overlay” Area and the
Location of Trails. The Conservancy’s attempt to supplant the City’s discretionary decisions
about the nature and extent of the Plan or Overlay area, and the precise location of the trail

system should also be rejected.

1. The Plan or Overlay Area. The City’s LCPA includes Charmiee Park,
as well as the Conservancy's properties in Escondido, Corral and Ramirez Canyons. The
Conservancy deleted Charmlee, apparently hecause the Conservancy does not own that
property. However, if the Conservancy’s motivation were truly to increase puhlic access — rather
than to create a shadow LCP for its own properties — the Conservancy would not have deleted

Charmlee.

18 County of Los Angeles Fire Department, Pre-Fire Management Plan, June 2004, p. 11

{emphasis added).
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In addition, the Conservancy’s “Description of the Plan Area” is both vague and inconsistent — and
the text is not consistent with the maps. At one point, the Conservancy states that the “Overlay
District” applies only to properties shown on the “Public Parkland Map” that are located within the
City of Malibu. That Map illustrates four properties owned by the Conservancy, one property
owned by the National Park Service, and cne miscelianeous holding. No private property is
shown on the map. However, in the following paragraph, the Conservancy states that there is
“private property” that is “addressed” by the Plan, mostly OTD's or those identified on the
Commission’s Work Program. However, those properties are not shown on the Public Parkland
Map. Apparently, some of the properties are not identified because they have not yet been
acquired. We respectfully submit that a precisely defined “Plan” or “Overlay” area is an essential
element to any submission — and the Conservancy's submission should be rejected on that
ground alone. (SMMC/LIP Text Amendments, Section 2; see Attachment D, pp. 7-8.)

2. The Trail System. There are also conflicts between the trail plans
submitted with the City’s LCPA and the Conservancy's override. The City's LCPA describes  "..
. .existing and proposed trail corridors as identified in the City's Trail Master Plan, Local Coastal
Program, and Draft Interagency Regional Trail Management Plan, Exhibit B" (Malibu LCPA,
Section 3.4.2 B; see Attachment D, pp. 7-8). The Conservancy’s submission describes ". . .
public recreation areas (parklands and trails) as illustrated on the Malibu Parks Public Access
Enhancement Plan Overlay Public Parkland Map and Proposed Trail Resources Map. . . . . " Two
maps showing the differences between the City's trails proposal and the Conservancy's trails
proposal are attached (see Attachment F).

We respectfully submit that the Conservancy should not be permitted to supplant the City's
decisions with respect to trail planning — a process which has been underway for years. The City
has not only its LCP-mapped trails, but trails identified by the Malibu Trails Commission. Those
maps combine to create a significant trail network across the City, with existing alternative
alignments for various trails. For example, the City has already proposed an alternative to the
historic Coastal Slope Trail - the “Pacific Trail." The Conservancy’s proposed Amendment would
add yet another alternative to the Coastal Slope Trail, and move it up-canyon to pass through the
Ramirez property.

For these reasons, we respectfully request that the Commission not override Malibu's planned
trail network with that of the Conservancy, but that the Conservancy be required instead to
cooperate with the City of Malibu if it desires modifications to Malibu's trail plan.
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F. The City’s Policy Decisions Should be Given Great Weight During the
Commission Evaluation of the Findings Required by Public Resource Code, Section 30515
and Title 14, California Code of Regulations, Section 13666.4. It would be one thing if the
Conservancy had submitted a specific development proposal, as required by the override
provisions of the Coastal Act. Then, the Commission coutd review the details of the proposal and
determine whether the City's policy decisions should be supplanted. However, the Conservancy
has not properly followed the override procedure. Instead, the Conservancy is attempting to

substitute its judgment for that of the City — something which the Coastal Act does not allow under

any procedure. Therefore, we respectfully request that the Commission give the City's policy
¢ decisions great weight when the Commission considers the specific override findings discussed

below.

IT IS NOT POSSIBLE TO DETERMINE WHETHER THE CONSERVANCY’S SUBMISSION
COMPLIES WITH CEQA.

Compliance with CEQA is an issue for two reasons. The first involves the manner in which the
® Conservancy is attempting to stretch the override procedures, and the second involves the

language used by the Conservancy in its submission,

The Commission reviews LCPA overrides in the same manner in which it reviews LCPs and there
is a certified regulatory program in place for LCP review and certification. (14 Cal. Code Regs., §
15251, subd. (f).) Therefore, formal CEQA reguirements would not ordinarily apply, and the
Commission could use less formal procedures (i.e., the “functional equivalent” of CEQA review).
{Pub. Res. Code, § 21080.5.) However, as we demonstrated in our November 24 letter to
Commission Counsel (Attachment B), and in Section | above, a properly submitted override
requires a proposal for a specific public work or energy development. That proposal would
include sufficient detail to allow the Commission to conduct the functional equivalent of
environmental review under CEQA, and also to make the findings required by 14 California Code
of Regulations, section 13666.4, subdivision {(c): that there are feasible, less environmentally
¢ damaging alternative metheds by which to fulfill the same geals. Therefore, absent a proposal for
a specific public work, the Conservancy should not be entitied to bootstrap its application for
override into the Commission’s certified regulatory program for LCPAs.
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Second, there is also a certified regutatory program in place for CDPs (14 Cal. Code Regs., §
15251, subd. {c)), and the Conservancy has drafted certain provisions of its override — particularly
those that involve the intensified use of its Ramirez Canyon property — to read like a CDP.
However, the Conservancy has deleted all of the provisions of the pending Malibu LCPA which
require CDPs, CUPs, or review by any City official or City department (SMMC/LIP Text
Amendments, see Attachment D). If, by those revisions, the Conservancy is attempting to obtain
an “entitlement for use,” the Conservancy has muddled the CEQA compliance issue even more.
If the Conservancy is actually attempting to gain entitiements for camping and special events (i.e.,
the developments which appear to be mandated by the Conservancy's override), then the

¢ Conservancy must provide the site-specific detail of each development, so that the Commission

can conduct the functional equivalent of CEQA review.

In sum, whether the Conservancy is required to conduct formal CEQA review or whether the

® Commission is required to conduct the functional equivalent of CEQA review, the Conservancy
has offered no evidence by which the Commission could make any findings with respect to the
environmental impact of the proposed development. |n fact, the evidence submitted in and with
this letter proves without a doubt that the development proposed by the Conservancy will have a
substantial adverse impact on the environment. Therefore, the Commission cannot make the
findings required by CEQA.

vi

@ STANDARD CF REVIEW AND PROCESS FOR A LCP OVERRIDE

Once again, we respectfully refer staff and the Commissioners to our letter to Commission
Counsel, dated November 24, 2008 (Attachment B), which explains the many legal reasons why
the Conservancy is not entitled to invoke the override procedures of the Coastal Act for its present
submission. However, even if the Commission considers the Conservancy’s submission on the

merits, the Conservancy’s statement of “Standard of Review and Process” is not accurate.

According to the Conservancy, its present submission is neither a "public works plan” nor a

@ “public works project.” Therefore, the statutes cited by the Conservancy with respect to specific
public works plans and projects do not apply (see, Conservancy “Standard of Review and
Process,” dated April 14, 2008)."® The question of whether a submission qualifies for a LCP

1 This document also states that the “plan” encompasses {and area and recreational

¢ improvements within “three jurisdictions — the City of Malibu, unincorporated Los Angeles County,
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override is governed by Section 30515 and Title 14, California Code of Regulations, section
13666, et seq. — statutes and regulations which the Conservancy has cited only in passing. There
are substantial, fact-specific findings required by Section 30515 and Title 14, California Code of
Regulations, section 13666.4 — very few of which the Conservancy has addressed. Therefore, we
respectfully submit the following analysis and evidence under the override statute and regulations.
The analysis and evidence conclusively demonstrate that there is no evidence upon which the

Commission could make the findings required for a LCP override.

vil
X J
THERE IS NO EVIDENCE UPON WHICH THE COMMISSION COULD MAKE THE FINDINGS
REQUIRED BY PUBLIC RESOURCES CODE SECTION 30515 AND TITLE 14, CALIFORNIA
CODE OF REGULATIONS., SECTION 13666.4.

As explained in our November 24 letter to Commission Counsel (Attachment B), the Coastal Act
does not allow a state agency te run roughshod over a local government by using the “override”
provisions of the Coastal Act. The architecture of the Coastal Act is meant to preserve the
balance between local government’s traditional control over land use and the goals and objectives
& of various state agencies or regional utilities. This architecture is reflected in the specific

procedures and findings which govern an “override” proposal by a state agency or regional utility.

Those findings and procedures make it clear that the “override” provisions are to be invoked

sparingly and carefully. For example, it is not difficult to imagine some projects proposed for the
] Coastal Zone — e.g., a regional electrical generation facility — that might encounter local
opposition and yet should be considered because of compelling regional or statewide needs.
However, even projects for which there is a compelling regional public need can be approved
under the override procedures only if there is evidence to support a rigorous set of factual

® findings.

In this section, we demonstrate that none of the required findings can be made for approval of the

Conservancy's proposal. Specifically:

and the National Park Service” (Conservancy Standard of Review and Process, p. 1). That was
the case with the Conservancy's previously submitted “public works plan,” which Commission
staff declined to receive for processing. However, by definition, the Conservancy’s present
submission can involve only property within the City of Malibu.
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A The override procedures are not available to the Conservancy because the
development proposed by the Conservancy was anticipated at the time the Malibu LCP

was before the Commission for certification.

B. An Qverride Plan cannot include regional offices or leasing of public property for

L private commercial events, because neither use is a “public work.”

C. The Conservancy's submission does not include the level of project-specific detail

required for an Override Plan.

e D. The Conservancy's submission violates the Coastal Act's prime directive to

protect coastal resources.

E. The available evidence demonstrates that there is no “public need” for the
¢ facilities proposed by the Conservancy.

F. The Conservancy's proposal cannot be approved because it fails to minimize
risks to the public due to fire hazards.

Y G. The Conservancy's proposal cannot be approved because it does not comply
with the Coastal Act policies that give the highest priority to protection of ESHA.

H. The Conservancy's proposal cannot be approved because it does not comply
with the Coastal Act policies that give the highest priority to protection of stream ESHA.

l. The Conservancy's proposal cannot be approved because it does not comply
with the Coastal Act policies that give a high priority to promotion of water quality.

J. The Conservancy’s proposal cannot be approved because it is inconsistent with
the Coastal Act Policy that requires neighborhood com patibility.

K. The Conservancy's proposal cannot be approved because significant adverse
environmental impacts have been identified and there are feasible, less environmentally

e damaging alternative ways to meet any identified needs and reduce the risk.

L. Disapproval of the Conservancy’s proposal would not adversely affect public
welfare as identified in the Coastal Act.
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We believe a close examination of the facts proves beyond doubt that the Conservancy is not
entitled to use the Coastal Act’s override procedures, and that there is no evidence upon which
the Commission could make the findings required by Section 30515 and Title 14, California Code
of Regulations, section 13666.4.

A. The Threshold Requirements of Section 30515. The override procedures may
not be invoked for a LCP Amendment which is proposed to meet needs which were “anticipated”
at the time the LCP was before the Commission for certification (§ 30515.) Numerous public
documents, including the Conservancy’s comments on the Malibu LCP during the Commission’s
certification process, establish that the Conservancy has anticipated the development proposed
by its present submission for many years. (See Attachment B, Section V.) Therefore, the
Conservancy's submission does not meet the threshold requirement of Section 30515, and the

proposed override should be rejected on that basis alone.

B. Regional Office Use and Leasing for Private Commercial Events Cannot be
Included in an Override. The override procedure is available for “public works” (§ 30515) and
the Conservancy’s submission expressly states that it proposes to implement its plan through the
development of “public works projects.” (SMMC/LUP Text Amendments, Policy 5.66; see
Attachment D, p. 2.} The definition of public works upon which the Conservancy relies is set forth
in Section 30114, which includes “publicly financed recreational facilities.” However, two of the
uses proposed by the Conservancy for the Ramirez property are not “recreational facilities” —
regional administrative office use and leasing the property for private, commercial events.
Therefore, those two elements cannot be approved using the override procedure. (See
Attachment B, Section IV.)

2 The Coastal Act does not define the terms “recreation” or “recreation facility.” However,

those terms are defined in analogous provisions of the California Recreation and Park District Act,
at Public Resources Code section 5780.1, subdivisions (G) and (H). Under Section 5780.1,
neither regional, administrative offices nor leasing of property for private events qualifies as
“recreation” or as a "recreational facility.” In addition, Section 33211.5, subdivision (d)(1) of the
Conservancy’s enabling act provides, in part, that the “types of uses and the management
policies affecting those uses shall be consistent with the policies for permitted uses of lands within
the state park system.” Section 5019.53 defines the permissible uses of state park lands.

Section 5019.53 does not include regional, administrative offices, or leasing for commercial
events, (See, also, § 5080.03, subd. (b}, which provides: “[c]oncessions shall not be entered into
solely for their revenue producing potential.”y The Conservancy's submission states that the
purpose of leasing the property for private, commercial events is to raise revenue. (SMMC/LIP
Text Amendments, Sections 4.2.A.3 and 4.12.B.9; see Attachment D, pp. 14 and 53,
respectively.)
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C. Title 14, California Code of Regulations, Section 13666.4: The Specific
Findings Required for an Override. As explained in Section |, above, the override is an
exception to the Legislature’s requirement that local governments control land use decisions once
their LCP's are certified. That is why the procedure is narrowly drawn, to require not only a
proposal for a specific public work, but to describe the Commission’s findings in terms which

require an analysis of that specific public work (see Attachment B).

Title 14, California Code of Regulations, Section 13666.4 provides that the Commission may,
after public hearing, approve and certify the proposed amendment if, after a careful balancing of

) social, economic, and environmental effects, the Commission makes the following specific
findings:

(a) a public need of an area greater than that included within the certified local coastal

program would be met,

(b) development conforms with and is adequate to carry out the policies of Public Resources
Code section 30200, et seq.,

(c) if significant adverse environmental impacts have been identified, reasonable alternatives
have been examined, and mitigation measures have been included that substantially lessen any
significant adverse environmental impact so that there is no feasible less environmentally

damaging alternative way to meet such need, and

® {d) disapproval would adversely affect the public welfare as identified in the findings,
declarations, and general provisions of the Coastal Act (Public Resources Code Section 30000, et
seq.) and the California Coastal Management Program, if applicable.

{14 Cal. Code Regs., § 13666.4, emphasis added.)

The language of Section 13666.4 demonstrates that the required findings cannot be made in a
vacuum. They require that the Commission examine a specific development to determine, for
example, whether that development conforms to the policies of Section 30000 (14 Cal. Code

® Regs., § 13666.4, subd. (b)), and, if there are adverse environmental impacts, whether
reasonable alternatives have been examined and adequate mitigation measures adopted (id., §
13666.4, subd. (c)). The Conservancy's proposals for sweeping revisions to the policies set forth
in the Malibu LCP do not allow the Commission to make those specific factual findings. For

® example, there is no description of the minimum and maximum intensity of the proposed uses
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(e.g., number of park and trail users, numbers of campers, etc.). There are no detailed site and
facility plans, for either existing or proposed development, and there is no site-specific detail of
the existing unauthorized development at Ramirez. There are no plans for grading or drainage
systems. There are no biological resources maps, depicting the location of existing and proposed
development in relation to those resocurces. We respectfully submit that, absent the site-specific
detail for a specific public work, the findings required by Section 13666.4 cannot be made, and
the Commission should reject the Conservancy’'s submission on that basis alone.

D. The Conservancy Has Ignored the Prime Directive of the Coastal Act:
“Resource Protection.” Each of the properties which the Conservancy has included in its
submission is designated ESHA. The Coastal Act and the Malibu LCP restrict the use of ESHA to
resource-dependent uses. Yet, under the guise of “public access,” the Conservancy would

eliminate all of those restrictions for its own properties.

The Conservancy proposes, as “principal permitted uses,” in ESHA: “trails, camp facilities, park
uses as described in this Chapter [the use of Ramirez for regional offices, tours, gatherings,
leasing for private commercial events], and necessary support facilities.” (SMMC/LIP Text
Amendments, Section 4.7.A.1; see Attachment D, p. 27.) In addition, the Conservancy broadly
defines “support facilities” as “those facilities deemed necessary to support the primary permitted
land use, public access and recreaticn, research and education, and nature cbservation. The
type of support facilities addressed at each park facility shall be hased on the level and complexity
of public uses and specialized programs offered at each park areas . . ..” (SMMC/LIP Text
Amendments, Section 4.12; see Attachment D, p. 47; emphasis added.)

The combination of the two provisions would virtually obliterate the protection of ESHA on
Conservancy properties. Even though the detait is lacking, it is plain that the Conservancy would
sacrifice ESHA to grading and brush clearance, portable toilets, increased equestrian use,
vehicular crossings of streambeds, 200 person “special events,” etc. The Conservancy attempts
to justify this extreme departure from the mandate of the Coastal Act by first addressing “Coastal
Access and Recreation” and only then discussing “Resource Protection” (Conservancy "Policy
Consistency Analysis,” dated April 14, 2008). However, that is not how the Legislature designed
the Coastal Act. The Legislature placed “Resource Protection” first and expressly provided that,
in the event of a policy conflict, “Resource Protection” governs. o

2 As we explained in our November 24, 2008 letter to Commission Counsel, the “Public

Access” provisions of the Coastal Act do not apply to the properties at issue because they are
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The legislative mandate is set forth in Section 30200, which is one of the required findings for an

@
override (see 14 Cal. Code Regs., § 13666.4, subd. (b): the "development conforms with and is
adequate to carry out the policies of Public Resources Code section 30200, ef seq.”). Section
30200 provides:

® “Policies as standards; resolution of policy conflicts. (a) Consistent with the

coastal zone values cited in Section 30001 and the basic goals set forth in Section
30001.5, and except as may be otherwise specifically provided in this division, the
policies of this chapter shall constitute the standards by which the adequacy of
local coastal programs, as provided in Chapter 6 (commencing with Section
30500), and the permissibility of proposed developments subject to the provisions

® of this division are determined. All public agencies carrying out or supporting
activities outside the coastal zone that could have a direct impact on resources
within the coastal zone shall consider the effect of such actions on coastal zone
resources in order to assure that these policies are achieved.

(b) Where the commission or any local government in implementing the provisions

| ® of this division identifies a conflict between the policies of this chapter, Section

30007.5 shall be utilized to resolve the conflict and the resolution of such
conflicts shall be supported by appropriate findings setting forth the basis for the
resolution of identified policy conflicts.” (Emphasis added.)
The Conservancy's “Policy Consistency Analysis” does not mention Section 30007.5 — perhaps
® because the statute would defeat the Conservancy’s submission:

“Section 30007.5. Legislative findings and declarations; resolution of policy
conflicts. The Legislature further finds and recognizes that conflicts may occur
between one or more policies of the division. The Legislature therefore declares
that in carrying out the provisions of this division such conflicts be resolved

o in a manner which on balance is the most protective of significant coastal
resources. In this context, the Legislature declares that broader policies which, for
example, serve to concentrate development in close proximity to urban and
employment centers may be more protective, overall, than specific wildlife habitat
and other similar resource policies.” (Emphasis added.)

upland/inland properties (see Attachment B, Section VI). Staff and the Commissioners may recall
Sand City LCP Amendment No. 1-93, which the Conservancy has cited as precedent for its
submission. The case is very different. In Sand City, the City designated a parcel of land
between the beach and Highway 1 for “private development,” with "public park” as the “final
option.” Sand City has only 1.5 miles of beachfront - none of the area was developed for public

e access or park use at the time and half the land designated by the City for public parks was under
water. The Commission approved an override, and modified the land use designation to praovide
for parks and open space as a conditional use fo preserve the City’s discretion. Interestingly, one
of the conditions required by the Commission for park and open space use in Sand City was
public access from a public right of way. As noted above, two of the properties included in the
Conservancy's submission have no public access. The Conservancy's Ramirez Canyon and
Escondido properties are located in box canyons at the end of private roads.
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There is no question that the Conservancy’s proposals would cause adverse impacts to ESHA
{see Sections F, G and H, below). That would not only violate the express provisions of the
Coastal Act, it would require the Commission to override one of the fundamental policies of the
Malibu LCP, i.e., that public access shall not be required where it is inconsistent with the
“protection of fragile coastal resources” (Malibu LIP, § 12.6). For all these reasons, the
Conservancy is not entitied to a wholesale exemption from restrictions on the use of property that
is designated ESHA.

E. There Is No “Public Need” For The Conservancy’s Proposed Development.
(14 Cal. Code Regs., § 13666.4, subd. (a).) The first finding required for an override is that "a
public need of an area greater than that included within the certified local coastal program would
be met’ (14 Cal. Code Regs., § 13666.4, subd. (a)). RCPF agrees that there is a public need for
additional programs for seniors, children and the disabled, and does not object to the
Conservancy’s proposals for those activities, as long as they are subject to permit requirements
and properly conditioned so as to be compatible with the neighborhood (see RCPF Comment
Letter re Malibu LCPA). However, the arguments which follow, and the evidence submitted in
and with the SAIC Report, demonstrate that there is no public need for regional administrative
offices or special events at the Ramirez Property, and no public need for camping in the
Coenservancy's Plan Area,

1, There is No Public Need for Regional Administrative Offices for the
Conservancy and MRCA at the Ramirez Property. There is no public need to locate regional
administrative offices for two public agencies in a Very High Fire Hazard Severity Zone, in ESHA
and Open Space, at the end of a box canyon, accessed by a single private road that is too narrow
to meet state and local fire codes. Moreover, these offices are “private” — they are not open to
the public — and the Conservancy has acknowledged that the majority of the vehicle trips up
Ramirez Canyon Road are used to accommodate this office use. The number of vehicle trips is
one of the primary incompatibilities between the rural, residential neighborhood and the
Conservancy's proposed use. (See Section J, Neighborhood Compatibility below.) The
Alternatives Analysis included in the SAIC Report (Section 8.0) demonstrates that the
Conservancy and MRCA own numerous properties and office facilities throughout Los Angeles
County. Therefore, there is no cause for an “override” for regional administrative offices. The
Conservancy should locate its offices in a traditional office building, just like every other public

agency.
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2. There is No Public Need for an Event Center at the Ramirez
Property. The most serious issues with respect to the ConServancy’s proposal for a private,
commercial, event center at the Ramirez property involve Hazards (see Section F, below). As
explained in the SAIC Report, there is no public need for an event center at this remote Canyon
property. There are already 23 event, catering, and conference facilities in the Malibu area that
accommodate various kinds of special events. Capacity varies from less than 100 persons to
more than 500 persons. The facilities include restaurants, conference centers, museums,
ranches, parks, hotels, retreat centers, etc.. The estimated total capacity of these facilities is
approximately 6,045 persons. There are numerous other ranches and a nature preserve in the
vicinity, each capable of holding more than 2,000 persons, which are not inciuded in this total
count. (SAIC Report, p. 4 and Appendix A).

3. There is No Public Need for Overnight Camping in the Plan Area.
The SAIC Report demonstrates that the City of Malibu offers a broad variety of recreational
activities, and many thousands of people come tc Malibu each year to participate in those
activities. There are 23 different campgrounds within the vicinity of the plan area, managed by
federal, state, local, and private agencies and operators. These campgrounds offer both group
and family campsites. There are approximately 27 group camp sites, which can accommodate 9
to 100 persons per site, typically 25 to 50 persons, and approximately 962 family camp sites
which typically accommodate up to 8 persons per site {SAIC Report, pp. 1-4, and Table 1).

SAIC prepared a comparison of camping opportunities available near Malibu to opportunities near

other coastal cities (Santa Monica, Redondo Beach, Manhattan Beach) and found:

Compared to other similar beach cities in Los Angeles County, Malibu has more
campgrounds nearby than any of the other cities, three within 20 miles or less,
compared to one or none for the other cities. When Malibu's small population is
considered, camping and other outdoor recreation opportunities available within
close proximity are even more striking. (SAIC Report, p. 6.)

SAIC found “close to 1000 group and family campsites within approximately one hour of the

Malibu area.” (SAIC Report, Table 1.)

The fact that there is no public campground “within the City limits” (Conservancy "Current
Demand and Proposed Overlay Goals," dated April 14, 2008, pp. 1-2) does not translate into a
"public need” for one. To the contrary, the only evidence offered by the Conservancy to support
its claim of need is a statement that, in three peak summer months at four Malibu campgrounds,
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the demand was 107.4% (/d.). That evidence does not demonstrate public need for the camping
proposed by the Conservancy’s Plan.

Finally, if there is any public need for more camping in Malibu, it must be offered in an alternate
location (i.e., non-ESHA open spaces with public vehicular access).”> The hazards of
o uplandfinland camping cannot be justified because of the risk (see Section F {Hazards), below).

For all these reasons, there is no evidence to support a finding by the Commission that there is a
public need for regional offices at Ramirez, special events at Ramirez, or camping at Ramirez,
Escondido or Corral Canyon, and the finding required by Title 14, California Code of Regulations,
Section 13666.4, subdivision (a), cannot be made.

| F. HAZARDS: There is No Evidence to Support a Finding that the
Conservancy’s Proposal Conforms to and is Adequate to Carry Out the Policies Set Forth
@ In Public Resources Code Section 30253 ef seq. (14 Cal. Code Regs., § 13666.4, subd. (b))

1. Introduction. Public Resources Code Section 30253 provides:

“New development shall do all of the following: (a) Minimize risks to life and
o property in areas of high... flood, and fire hazard...”
The Maiibu LCP specifically provides that public access shall not be required where “inconsistent
with the public safety . . .” (Malibu LIP, § 12.6).

® The Conservancy proposes to bring an unspecified number of overnight campers into the Plan
area. In addition, despite the fact that the only means of access to the Ramirez property is a
narrow, winding canyon road, substandard under state and local fire codes, the Conservancy
seeks a mandaie to conduct at least 900 events with 44,240 participants annually and 76
events with 3,687 participants monthly at that property — with no alternate means of access.
We respectfully submit that there is no manner by which to make those proposals consistent with
Section 30253.

® 2 Section 30213 provides that “[[Jower cost visitor and recreational facilities shali be
protected, encouraged, and, where feasible, provided. Developments providing public
recreational opportunities are preferred.” However, Section 30108 defines “feasible” as “capable
of being accomplished in a successful manner within a reasonable period of time, taking into
account economic, environmental, social, and technological factors. As this section
demonstrates, camping in the areas proposed by the Conservancy is not feasibie.
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2. A Gaping Hole in the Evidence — the Conservancy Has Not
Submitted a “Fire Protection, Emergency Evacuation Plan.” The risk of fire as a result of the
activities proposed by the Conservancy is extreme {see discussion below, and SAIC Report).
Yes, with no analysis of the risk, the Conservancy has proposed camping at three properties and
large commercial events at the Ramirez property. The Conservancy apparently has plans to
prepare a “Fire Protection, Emergency Evacuation Plan” (FPEEP) which will deal with procedures
for evacuation and camping regulations designed to minimize the risk of fire (SMMC/LIP Text
Amendments, Section 4.11.B; see Attachment D, pp. 42-46 ). We respectfully submit that,
without that FPEEP, it is not possible to determine whether any of the Conservancy’s proposals
® can be accommodated in a manner which does not present a significant risk to Conservancy

visitors and to the residents of Malibu. Therefore, it is not possible for the Commission to make a

finding that the Conservancy's proposed development conforms to the policies of Section 30253.

3 Regional, Administrative Offices and Special Events at the Ramirez
Property - the Condition of the Structures. The Ramirez property was donated to the
Conservancy by Barbra Streisand in 7893 — 15 years ago. We recently submitted a Public
Records Act (PRA) request to the Conservancy, which asked for all records concerning
development on the property by the Conservancy. The Conservancy provided only records
concerning the bridge and wastewater system authorized by the now-defunct 2000 CDP. That
limited response establishes that all of the structures on the property — which date back to
the 1950's, 1960’s and 1970’s - have never been improved to meet state fire safety
standards. Yet, the Conservancy's submission provides that the Conservancy “shall” use the

@ structures for offices and for certain special events.

As a state agency (§ 33200), the Conservancy must comply with fire safety standards adopted by
| the State Fire Marshal with regard to state-owned or state-occupied buildings. (Health & Saf.
® Code § 13108(a); 19 Cal. Code Regs., § 1.03(b)). There are special restrictions which apply to
buildings in Very High Fire Hazard Severity Zones and in urban/wildland interface communities

2 The Fire Protection and Emergency Evacuation Plan which the Conservancy submitted to

PY the Commission in 2006 with the PWP {App. Il) and to the City in 2007 with its Application for a
LCPA was woefully inadequate. It was cbviously not prepared by a fire expert and did not meet
the minimum requirements for such a plan. There was no mention of the fact that there is only
one means of ingress and egress to the Ramirez property, i.e., a narrow canyon road which is too
narrow to qualify as legal access under state and local fire codes. There was no specific
consideration of the numbers of Canyon residents and persons utilizing the Conservancy property
who might require evacuation, or of the manner in which they might be evacuated safely.
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(Health and Saf. Code, § 13108.5). The regulations are extensive and detailed. (See, e.g., 19
Cal. Code Regs., § 2.01, et seq.}

Prior to the Conservancy’s acquisition, Ms, Streisand used the property as a single-family
residence with multiple structures. [n 1993, the Conservancy moved its regional administrative
‘ ® staff onto the premises and began to use some of the buildings for revenue-raising purpases,
bringing in {arge groups for weddings, parties and the like. That change in use amounted to a
‘ “change in occupancy” under the Uniform Fire Code (24 Cal. Code Regs., § 202) and required
that the structures be brought up to Code:**

! Change of use or occupancy. No change shall be made in the use or occupancy of
any structure that would place the structure in a different division of the same group
or occupancy or in a different group of occupancies, unless such structure is made
1o comply with the requirements of this code and the California Building Code.
Subject to the approval of the fire code official, the use or occupancy of an existing
structure shall be allowed to be changed and the structure is allowed to be

¢ occupied for purposes in other groups without conforming to all the requirements of
this code and the California Building Code for those groups, provided the new or
proposed use is less hazardous, based on life and fire risk, than the existing use.
{24 Cal. Code Regs., § 102.3, emphasis added.)

We have been unable to find any authorization from state fire officials for the Conservancy's
‘ change of use, and the 2000 CDP issued by the Commission did not include either that
authorization or permits to improve the structures. For all these reasons, there is no evidence
upon which the Commission could find that the Conservancy's proposed use of these structures
for offices and events “minimize[s] risks to life and property in areas of high . . . fire hazard” (§
® 30253; 14 Cal. Code Regs., § 13666.4, subd. (b)).

4, There is No Manner by Which the Conservancy’s Proposals for the
Ramirez Property Can Conform to the Policy Set Forth in Section 30253 Without the
® Construction of an Alternate Access Road. As explained in Section i, above, the
Conservancy promised in 1993 to build an alternate access road into the Ramirez Canyon
property. During the proceedings on the Malibu LCP, the Conservancy raised that issue again ~
| and made a $7 million grant to MRCA to fund the necessary acquisition (the “Lauber Property”).

Yet, when the City required the alternate access as a condition of intensified development, the

i 24 Cal. Code Regs., section 202 provides; "A change in the purpose or level of activity

within a building that involves a change in application of this code.” The same language
appeared in the 1992 Uniform Fire Code, at section 2.206, which applied at the time the
Conservancy acquired the property.
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Conservancy balked. We respectiully request that the Commission defer to the City’'s judgment

on this important policy issue for the following reasons:

a. Ramirez Canyon Road. There is only one way in and one way
out of Ramirez Canyon - Ramirez Canyon Reoad, a narrow, winding private roadway. The
Conservancy's property sits in the most inland portion of the Canyon — aimost a mile up that road.
To appreciate the constraints on access, it is important to view the photographs submitted with
the SAIC Report. Access to Ramirez Canyon Road from Pacific Coast Highway (PCH)
southbound is via a locked gate and 10-foot wide concrete box tunnel under PCH (SAIC Report,
Appendix B, Photo 1). Access from southbound and northbound PCH is also via Winding Way
and Delaplane. Winding Way and the first segment {about 525) feet of Delapiane are 20-24 feet
wide (id., Photo 2). However, Delaplane rapidly narrows to about 14 feet and passes through a
gate that is 16 feet wide (id., Photo 3). The gate is locked on weekends. Two speed bumps are
present on Delaplane between the gate and Ramirez Canyon Road. Delaplane slopes steeply
and ends at Ramirez Canyon Road - there is a closed canopy of trees over the road (id., Photo
4).

From that point up the Canyon, according to the SAIC Report (p. 32):

“Ramirez Canyon Road is a private, rural, narrow roadway, with pavement that is
generally 16 to 20 feet wide. The end of the road is a loop so cars can turn around.
At this turnaround loop, the pavement narrows to 13 feet (Photo 5). The road is
approximately one mile long, with nine speed bumps from Delaplane to the end of
the road at [the Ramirez Canyon Property]. The road also has two Arizona-type
crossings of Ramirez Creek between PCH and Delaplane and two more to the
point at which it accesses the Conservancy’s property (Photo 6). Just south of the
turnaround loop at the Conservancy property, the road crosses Ramirez Creek via
a narrow wooden bridge (11 feet 8 inches drivable width) (Photo 7). Parked cars
as well as trashirecycle/green waste bing also restrict the usable roadway width at
times (Photos 8).”

b. The Requirements of State and Local Fire Codes. *®> The
State Fire Marshal's regulations require a “right-of-way not less than 20 feet in width” for access
roads from public buildings to public streets.

"Specifications. Fire apparatus access roads shall be installed in accordance with
Sections 503.2.1 through 503.2.7." 24 Cal. Code Regs., § 503.2.

% We address both state and local codes because Ramirez Canyon Road is located on

private property up to the point at the top of the Canyon at which it accesses the Conservancy's
property.
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‘ "Dimensions. Fire apparatus access roads shall have an unobstructed width of
® not less than 20 feet (6096 mm), except for approved security gates in
| accordance with Section 503.6, and an unobstructed vertical clearance of not less
than 13 feet 6 inches (4115 mm).” /d., § 503.2.1, emphasis added.*®
There is no authority which allows any fire official to reduce the required 20-foot width. There is,
however, a provision which allows the fire official to increase the width if the circumstances

warrant:

‘ “Authority. The fire code official shall have the authority to require an increase in
the minimum access widths where they are inadequate for fire or rescue
| operations.” Id., § 503.2.2, emphasis added.
The purpose of the regulaticn is to provide for safe evacuation and to ensure that fire equipment

can reach all properties served by the road.

The same fire safety standard is promulgated and enforced by the Los Angeles County Fire

‘ Department.” Under the Los Angeles County Fire Code, each “fire apparatus access road" must
have an unobstructed width of not iess than 20 feet and an unobstructed vertical clearance to the

| sky (Los Angeles County Fire Code, § 503.2.1). The required width of a fire apparatus access
rcad may not be obstructed in any manner, including parked vehicles, and minimum width and

K clearance requirements must be maintained at all times {/d., § 503.4}. The definition of “fire
apparatus access road” specifically includes a “private street” (/d. § 502.1, Definitions), and thus

‘ applies to Ramirez Canyon Road.

‘ Finally, both state and Los Angeles County regulations give fire officials authority to require

secondary access where necessary for fire safety purposes:

"Additional access. The fire code official is authorized to require more than one fire
apparatus access road based on the potential for impairment of a single road by
vehicle congestion, condition of terrain, climatic conditions, or other factors that

® could limit access. Additional access must comply with Title 21 of the Los Angeles
Fire Code.) LAFC § 503.1.2.

‘ % The 20 foot requirement is repeated in Title 19, Cal. Code Regs., section 3.05(a), which

governs structures. “Required access roads from every building to a public street shall be all-
| weather hard-surfaced (suitable for use by fire apparatus) right-of-way not less than 20 feet in

® width. Such right-of-way shall be unobstructed and maintained only as access to the public
street.” Since the nearest “public road” to the Conservancy's Ramirez property is Pacific Coast
Highway, the state standard requiring 20 feet in width is applicable.
> Since incorporation of the City of Malibu, the LACFD has continued to provide fire
‘ ° services to properties within the City.
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We respectfully submit that the policy set forth in Section 30253 — that “[n]Jew development shall .
.. [m]inimize risks to life and property in areas of high... fire hazard" — cannot be met unless the
Conservancy constructs an alternate access. In addition, for the reasons set forth in Section J,
below (Neighborhood Compatibility), and as further discussed in the RCPF Comments on the
Malibu LCPA, the new road should provide dedicated access to the Conservancy property, and

Ramirez Canyon Road should be used by the Conservancy for emergency access only.

C. The Issue of Road Width Was Not Resolved During the 2000
Commission Proceedings. As noted above, CDP 4-98-334 has been set aside, and it has no
relevance to the present proceedings. At the same time, it is important that staff and the

Commissioners be aware that the question of road width was not resolved during that proceeding.

Throughout the Commission’s proceedings on the 2000 CDP, state and local fire officials
confirmed that 20-foot road width was mandatery and that dip crossings were not allowed for
commercial properties (see, e.g., 1999 Staff Report, CDP 4-98-334, Exh. 12). The 1999
Commission staff report acknowledged that the road was “substandard” (id., pp. 3-4). During the
Commission's review process, the Commission expressly required review by the State Fire
Marshal and compliance with all applicabie “regulations concerning fire, emergency accessibitity
of the site, and life safety.” On November 22, 1998, Patricia Sanchez, Deputy State Fire Marshal
1l, Supervisor, Sierra South Region, wrote to the Conservancy's Executive Director, citing various
regulations, including the 20 foot access requirement. The inspection form provided by Los
Angeles County Fire Captain Jordan also required that the Conservancy “provide 20’ wide

minimum access.”

For some inexplicable reason, after these reports were issued, the requirement for 20-foot road
width was not enforced. There is some suggestion in the record that Captain Jordan “waived” the
requirement. However, the statutes cited in the previous section establish that there is no

authority for any such waiver,

d. Feasibility of Alternate Access. Alternate access to the
Conservancy's property can be provided from Kanan Dume Road over three privately-owned
parcels referred to as the “Lauber Property.” That property is currently on the market and, as
indicated above, the Conservancy granted MRCA $7 million to buy it. We have enclosed an
aerial photograph showing the three Lauber parcels and the Conservancy's Ramirez Canyon

property (Attachment G).

Exhibit 11 Page 42 of 249




@ L @parkiid Chix Bdr0i@ Neely and Members of the Coastal Commission
December 23, 2008
Page 38

SAIC examined the Lauber Property, and found two cleared tracks which could provide
alternative access to the Conservancy property from Kanan Dume Road. The first potential
access is a 30-foot dirt road from the Conservancy’s Ramirez Canyon property, westward across
APN 4467-002-068. The dirt road ends near the northern boundary of the parcel just south of the
National Park Service (NPS) property. A 13-foot cleared track extends westward from the 30-foot
* dirt roadalong the northern boundaries of APN's 4467-002-068, 4467-002-067, and 4467-002-066
| to the western boundary of the latter parcel, which is adjacent to property currently being sold by
Los Angeles County to MRCA. This property is contiguous to Kanan Dume Road. (SAIC Report,
p.32)

A second potential access is a 20-foot wide cleared track which extends westward from the
Conservancy’s Ramirez Canyon property along the northern boundary of APN 4467-002-067
where it intersects with an approved cul-de-sac connecting to Kanan Dume Road.

The 30-foot dirt road has been cleared in the past, but native coastal sage scrub vegetation has

| grown over about 700 feet of the eastern portion (SAIC Report, Appendix B, Photo 9).
Approximately 450 feet of the western portion has scattered native and non-native plants within
the previously cleared area approximately 12 feet wide. (/d., Photo 10.) The density of native

‘ ® plants is low compared to that of undisturbed adjacent habitat. Continuing westward from the end
of the dirt road, the cleared track extends another 245 feet. (/d., Photo 11.} The distance from
the end of the cleared track to an existing short access track (id., Photo 12) from Kanan Dume
Road (going around the edge of parcel 4467-002-066), that is not currently cleared, is 385 feet.

o However, the western portion of this area is dominated by coyote brush, a native species that

colonized disturbed areas (id., Photos 13 and 14) and the eastern portion is coastal sage scrub

(id., Photo 15).

In addition, two tracks have been recently cleared down the ridgeline along and near the property
line between parcels 4467-002-068 and 4467-002-067 to the end of Ramirez Canyon Road, in the
area of the 13-foot road easement (id., Photos 16 and 17). These tracks are approximately 6 to
10 feet wide and are dominated by non-native mustard (id., Photo 18). The adjacent vegetation is
coastal sage scrub that is dominated by purple sage, California sagebrush, and giant wild rye.

9 Construction of a new access road from Kanan Dume Road to the Conservancy's property in

| either of these previously disturbed areas appears feasible and would disturb less coastal sage

scrub than if the road were placed through undisturbed coastal sage scrub.
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5. Pedestrian Use of Ramirez Canyon Road. The Conservancy's trail
map inciudes a trail up Ramirez Canyon Road. That trail should not be approved for at least
three reasons: First, the Conservancy does not have a pedestrian or equestrian easement over
Ramirez Canyon Road. Second, because Ramirez Canyon Road is so narrow, it is not safe for
pedestrian traffic. Third, the Malibu LIP defines “trail access” as providing “public access (hiking
and equestrian) along a coastal or mountain recreational path, including to and along canyons,

rivers, streams, wetlands, lagoons, freshwater marshes, significant habitat and open space areas
or similar resource areas, and which also may link inland trails cr recreational facilities to the

shoreling” (Malibu LIP, § 12.2(D)). Trail access does not include public access up a road.

6. Camping, Special Events, People and Fires. QOver the years, the
Commission has reviewed developments which include camping on beach properties and east of
Highway 1 in Northern California. However, this appears to be the first time the Commission will
consider camping in dry box canyons of Southern Caiifornia, in a Very High Fire Hazard Severity
Zone (the most severe hazard category), in ESHA, vegetated with coastal sage scrub and
chaparral, and in the urban/wildland interface. This also appears to be the first time the
Commission has considered any camping proposal since the State of California began to suffer
drought, devastating wildfires, and a substantial reduction in available funds for fire suppression
{see Section IV, A, above). We respectfully submit that camping is not safe in any of the
Conservancy's Canyon properties, particularly the box canyons of Ramirez and Escondido, and
that Ramirez Canyon is not an appropriate site for large events. The risk to Conservancy guests
and residents of the adjacent neighborhoods cannct be justified. In fact, there is no manner by
which these activities can conform to the policies set forth in Section 30253 for the following
reasons:

a. Natural Factors Influencing Fire Conditions. Southern
California is one of the most hazardous fire-prone areas in the country, inclined to high intensity
and frequent fires due to the combination of the vegetation, drought, rugged topography,
autumnal high winds, and "Santa Ana” conditions. As the urban centers continue to encroach into

these readily-combustible areas, fires have become more catastrophic.

Wildland fire conditions are affected by weather, topography and fuels. {SAIC Report, Section
2.0, p. 7.) Southern Califaornia’s Mediterranean climate pattern is a key factor in the prevalence of
wild fires in the region. (/d., p. 7.) Vegetation grows well in the mild wet winters — and becomes
fuel in the warm dry summers. Vegetation in the undeveioped areas of the Santa Monica

Mountains in Malibu is predominantly chaparral and coastal sage scrub with narrow riparian
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corridors along streams. (/d., p. 9, Figure 1 and Table 2.} This chaparral, which is most
common in Ramirez Canyon, provides the most substantial wildland fire threat in Los
Angeles County.

Characteristics of topography also have a considerable effect on fire behavior. (/d., p. 8.) Fires

‘ L ] starting at the base of box canyons and narrow canyons create strong upslope drafts, causing
them to spread rapidly upslope and create extreme fire behavior and dangerous conditions.
Steep terrain also creates extremely hazardous conditions for fire-fighting personnel and limits the
use of heavy equipment, such as bulldozers, to create fire lines. Ramirez and Escondido

® Canyons are prime exampies of this dangerous scenario.

Recent studies predict that based upon weather conditions for future climate scenarios (including
the intensification of warming), the frequency of wildfires will increase in the Western U.S. —

‘ perhaps as much as 35 percent by mid-century and 55 percent by the end of the century. (/d., p.

o 8.)

b. Fire History in the Plan Area. Despite suppression efforts,
frequency of wildfires in southern California has not changed significantly in the last 500 years.
@ Although these {arge fires are a normal part of the ecology, they are catastrophic because of
urban development in these areas. The SAIC Report describes the three fire seasons in the
Santa Monica Mountains, and the fire history of the area. (/d, p. 10, Figures 2 and 3, Table 3.)
‘ That history includes the devastating Corral Canyon fire in Malibu last year, which ignited as a

P result of an unlawful campfire on unsupervised State Park property.

c. People Cause Fires. The majority of fires within California, and
specifically within Los Angeles County, are caused by humans. (/d., pp. 15-16, Table 4 and
Figure 4.) According to the National Interagency Fire Center statistics, southern California fires
® are on average ten times more |likely to be caused by people rather than natural causes. During
the iast 20 years in California, 142 fires were started by campfires; they burned more than
360,000 acres and cost more than $140 million to suppress. (/d., p. 15.)

Py d. High Fire Threat Areas. The SAIC report discusses the Fire
Hazard Safety Zone model, which creates four threat classes, ranging from moderate to extreme.
The higher the threat class, the more likely it is that vulnerable assets will be impacted. The
maijority of the Conservancy’s properties in Corral Canyon and Escondido Canyon are within High

° Fire Threat Areas, and border Very High Threat areas to the north. The up-canyon portion of the
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Conservancy's Ramirez property — where the Conservancy proposes trail camps - is designated a
Very High Fire Threat area. {/d., p. 17, Figure 8.)

e. Fuel Modification and Brush Clearance. The Conservancy

properties have also been identified by the State as located in a Very High Fire Hazard Severity

L ] Zone. Therefore, they are subject to more stringent brush clearance standards than other
properties. (/d., pp. 17-18 and Figure 7.) In Ramirez Canyon, the steep hillsides surrounding the
property are thick with brush. The National Park Service does little or nothing to prevent brush
accumulation on its property. And, recent Congressional testimony indicates that the

® Conservancy does not have a good record for keeping up with the requirements for brush
clearance.”

Last October, the Conservancy made a grant of $950,000 to MRCA for removal of hazardous
‘ fuel-loads, restoration of native plant communities, and other wildfire prevention efforts
® {Conservancy Agenda, October 20, 2008, Item No. 19). However, the grant application states
that the MRCA owns “thousands of acres of open space,” and the estimated completion date for
the project is not until June of 2010.

® f. There Should be No Camping in Any of the Three Canyons
(Except for Closely-Supervised Accessible Camping at Ramirez) and No “Special Events”
at Ramirez (SAIC Report, Section 2.8, Recommendation No. 1, pp. 29-30). In light of the fire
threat and conditions in the Plan Area, camping and special events for large numbers of persons
cannot be made safe because these activities increase the risk of destructive wildland fires in
what is already a hazardous fire-prone urban/wildland interface. Camping within Ramirez and
Escondido Canyons is of greatest concern since these are both box canyons, with steep terrain,
upslope of more populated areas. The risks of camping and large events in Ramirez Canyon is
aggravated by the fact that Ramirez Canyon Road does not meet the standards set by state or
local fire codes. And, the proposed trail camps in Escondido Park are within 725 feet of the
nearest house, and numerous houses are present within 0.5 mile upslope. As noted above, fire
can move rapidly up steep slopes and would endanger those homes. Therefore, except for
supervised disabled-accessible camping at the Ramirez property with a CUP, we respectfully

® request that the Commission reject the Conservancy's proposals to allow camping and special
events in the Plan area.

28 Testimony of Carl Olson before the Subcommittee on National Parks, Forests and Public

Lands of the House Natural Resources Committee, June 14, 2007.
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g. There Should be No “Trail Camping” Allowed in Any of the
Three Canyons (SAIC Report, Section 2.8, Recommendation No. 2, p. 30). By definition, “trail
camps” are logated in or adjacent to flammable brush and grasses. It would be difficult, if not
impossible, to monitor these sites for compliance with “no fire” policies. (/d., p. 30.) Therefore,
| even if the Commission allows limited overnight camping, we respectfully request that the
| Commission not allow trail camps in this Very High Fire Hazard Severity Zone. In the event that
the Commission considers trail camping, we respectfully respect that the Cormmission retain the
City’s requirement for a CUP (Malibu LUP, Policy 2.48) and impose additional requirements as
set forth below.

®
‘ h. If Camping is Allowed In Any of the Three Canyons, or if

Special Events are Allowed at the Ramirez Property, Additional Precautions Must Be Taken
{SAIC Report, Section 2.8, Recommendation No. 3, pp. 30-31). While the Conservancy’s

| ® proposal includes some standards relative to development and operation of camping and special

| events, the Conservancy has not adequately addressed the risks associated with this

‘ development. If camping is allowed in any of the three canyons, or if special events are allowed
at the Ramirez property, we respectfully request the Commission take the most conservative

approach and require the following additional precautions:

&) Additional Measures for Camping and Special
Events:

P (a) Fire Protection and Emergency Evacuation
Plan. Without a detailed plan describing how camping and/or special events will be developed
and operated, the Commission cannot evaluate whether the proposal conforms to the policies of
Section 30253. Therefore, if the Commission considers these proposals, the Conservancy must

| be reguired to submit a Fire Protection and Emergency Evacuation Plan (FPEEP) for all
properties where camping is to be allowed and for special events at the Ramirez Canyon

property. Among other things, the Plan should:
+ Describe staffing and scheduling of Conservancy firefighters.

s |dentify location{s) where personnel and equipment will be stationed.
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« |dentify location of helicopter landing zones on Conservancy property. It is recommended
i that helicopter landing zones be located at or near each of the recreational sites that

allow camping.

|
‘ e Demonstrate how supervision and fire suppression required under the FPEEP will be
L funded.

¢ Describe how uses will be curtailed or suspended if the mitigation measures are not

implemented due to funding shortfalls or other reasons.

L Because of the extreme hazards inherent in the Conservancy's proposals, the Commission
should also require that the State Fire Marshal and Los Angeles County Fire Department approve
the FPEEP before any LCPA is certified which allows those uses.

‘ ® (b) Fuel Modification. The first priority of all public
agencies should be public safety. Following this principie, public agencies that own undeveloped
| property should manage those properties with public safety in mind. Too few public agencies do
‘ s0.” The Conservancy should be required to demonstrate that it has the resources and
willingness to strictly comply with all applicabie brush clearance requirements before being
permitted to intensify the use of its properties. In addition, the Conservancy should annually
submit a vegetation removalifuel modification plan to both the State Fire Marshal and the Los
Angeles County Fire Department for review and approval. All proposed recreation and special
| events should be delayed and/or suspended at any time the Conservancy is found to be out of

compliance with brush clearance requirements.

‘ (c) Regulations and Enforcement. Smoking and
open flames should be prohibited on all Conservancy properties. Violators should be immediately
o removed from the property and subject to a $500 fine and/or six months in County jail.

(2) Additional Measures for Camping. If campingis
allowed, we respectfully request that the Commission establish specific standards for campsite
development and ongoing operations to ensure the safety of park visitors and local residents to
| the greatest extent feasible. Proof and guarantee of funding for additional rangers, monitors and

firefighting personnel should be required prior to any approvals. In addition, all camping should

@ Helfand, D., “L.A. Sees Fire Hazard By Freeways,” Los Angeles Times, April 23, 2007.
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require a conditional use permit to ensure that safety and proposed operation of each campsite
will be evaluated on a case-by-case basis and to ensure there will be ongoing monitoring of fire
safety measures. At a minimum, the following standards should apply:

(a) Park Closure. in addition to suspending
9 camping during Red Flag Days, camping should also be suspended in the [ate summer and fall
when Santa Ana winds are prevalent (August — November). The properties should be closed,

| and all campers and visitors removed, when any Red Flag condition arises.

(b) No Campfires/Cold Camping Policy. In
addition to a no-campfire policy, all camping stoves and lanterns with open flames should be
prohibited. The Conservancy's proposal to allow self-contained propane stoves and lanterns
should be rejected.

® (c) Reservations. Camping should be allowed only
by advance reservation so that adequate staffing can be scheduled for patrols and monitoring,
and so that campers can be held accountable in the event of a fire. All campers should be
required to register when they arrive and leave. Campers should be notified in writing of the no
@ campfire/cold camping policy when they make their reservations and again when they arrive at
the property.

(d) Fire Protection Staffing and Equipment.

® . A water storage tank and water delivery system should be installed at each

campsite.

‘ . A portable and air-powered quick attack firefighting system should be housed at
each camp cluster or group of campsites for ready deployment by trained Camp

Host, Ranger, or Conservancy personnel in the event of a fire.

. The Camp Host, staff maintenance person and Ranger should be wildland fire-

trained.

. An on-site Ranger should be present at each site at all times whenever overnight

camps are in use and should conduct frequent patrols day and night.
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) All Rangers at all camping areas should patrol with a fire vehicle equipped with a
100-gallan water tank with a 50-gallon-per-minute pump or greater at all times.

. Firefighters should be on duty or at least on call when campers are present.

® . The number of firefighters and equipment available should be scaled according to

the current fire danger.

(3) Limitation on Special Events. For the reasons
‘ described in Section F, 4, above, special events at the Ramirez property must be conditioned on
the construction of alternate access. In addition, all of the structures on the property must be
brought into compliance with the Uniform Fire Code. Even then, however, the Conservancy's
‘ proposal for 32 special events per year is excessive and creates an unnecessary risk. Under the
Malibu Municipal Code, every property owner is entitled to apply for four temporary events per
® year (Malibu LIP, p. 28 and § 13.4.9).° There is no reason to create a special rule for this
private, commercial use by the Conservancy, particulariy where — as here - allowing more than
four events per year increases the fire danger in the Canyon to an intolerable degree, and poses

an unnecessary risk to Canyon residents and Conservancy guests.

Moreover, if special events are allowed, additional precautions must be taken to minimize the risk
of fire. These should include, but not be limited to:

(a) Permit Requirements. Temporary use permits,

® issued by the City of Malibu, should be required for each event to allow for specific analysis of the
risks posed by the specific event and the addition of appropriate precautions. This could include
restrictions on cooking methods or the location of cooking equipment and temporary structures.

° (b) Standard Conditions. Some standard
conditions should apply to all events, including but not limited to:

. No special events should be allowed from August to November, when Santa Ana
winds are prevalent.

* The fact that Conservancy owns five contiguous parcels within the City (and one outside

the City} does not entitle it to 20 events per year under Malibu's zoning ordinance, because
Malibu's Temporary Use Permit provisions treat all parcels under contiguous ownership as one
parcel (Malibu Mun. Code, Chap. 17.68).

Exhibit 11 Page 50 of 249




@ L OarRb Chak Bdrai8 Neely and Members of the Coastal Commission
December 23, 2008 -

Page 46
® . The FPEEP should identify the maximum number of guests, catering and service
staff, who can be safely evacuated, along with the Canyon residents, in the event
of a fire and event attendance should be restricted accordingly.
. The No Smoking policy must be strictly enforced. Anyone caught smoking should
@ be immediately cited and removed from the premises.
. Candles, open barbegues, propane heaters and any other open flames should be
\ prohibited.
® . Fire extinguishers should be required for all cooking events.
. All temporary structures, including tents or other fabric enclosures used for
special events, should comply with the applicable fire code.
. . . - -
(c) Event Staffing & Fire Protection Equipment,
The Conservancy must ensure that adequate supervision and equipment is present at all times
during special events, and its operating protoco!s should be reviewed and approved by the State
Fire Marshal. This should inciude, but not be limited to, the following:
@
. Al least three staff members with wildland fire training should serve as event
monitors for the entirety of each event,
® . Rangers should be present at each event at a rate of one ranger for less than 100
people and two rangers for 100 or more people, with a higher number if either
weather conditions or the nature of the activity warrants. The specific number of
rangers should be determined as part of the City's permitting for each site, based
° on site-specific physical and operational factors.
. A fire vehicle equipped with a 100-gallon water tank with a 50-gailon per minute
pump or greater should be present at all times during special events.
® . The water storage tank and water delivery system serving special event area(s)
should have the capacity to serve not only the existing permanent structures but
any temporary structures that may be installed for special events.
[
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For all the reasons discussed in this section, we respectfully submit that there is no manner by
which the Conservancy can safely develop or operate camping facilities in any of these canyons
or large special events in Ramirez Canyon. Therefore, as to these proposals, the Commission

cannot make the findings required by Section 30253,

G. ESHA: There is No Evidence to Support a Finding that the Conservancy’s
Proposal Conforms to or is Adequate to Carry Out the Policies Set Forth in Public
Resources Code Section 30240 ef seq. (14 Cal. Code Regs., § 13666.4, subd. (b)). The
primary purpose of the Coastal Act is to protect coastal resources (see Section [V, B, above).
Public access and recreation may be provided only where it is consistent with the "need to . . .
protect . . . natural resource areas from overuse” (§ 30210). To that end, the Act limits the use of
ESHA to resource dependent uses:

“(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those
resources shall be aliowed within those areas.

“(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.” (§ 30240, emphasis added.)
There is no evidence upon which the Commission could make the finding that the Conservancy's

proposal conforms to the policy set forth in Section 30240 for the following reasons:

Under the Malibu LCP, land use in ESHA is restricted to resource dependent uses: public
accessways and trails, interpretative signage, restoration projects, and invasive plant eradication
projects. (Malibu LIP, Section 4.5.3.) The Conservancy is seeking a wholesale exemption from
these restrictions. The Conservancy proposes to allow camping (with attendant grading, brush
clearance, chemical toilets, water supply facilities, etc.) in the ESHA in Ramirez, Escondido and
Corral Canyons. The Conservancy is also asking to define, as principal permitted uses in the
Ramirez Canyon ESHA, regional offices for two agencies, event and commercial leasing of the
Ramirez property which would generate 906 events per year (with 44,240 participants) {i.e., 76
events per month with 3,687 participants). ' (SMMC/LIP Text Amendments, Section 4.7.A.1;
see Attachment D, p. 27).

3 Commercial development is not only prohibited in ESHA, it is prohibited near ESHA if it

will have a significant adverse impact. "(a) New ... commercial development . . . shall be
located within, contiguous with, or in close proximity to, existing developed areas able to
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In addition, the Malibu LCP provides for support facilities in Open Space — not in ESHA — and
limits those facilities to picnic areas, restrooms, trash receptacles, parking and construction of
access improvements for trails (Malibu LUP, Chapter 2, A, 2 and Policies 2.4, 2.7 and 2.16). The
Conservancy's proposal broadly defines the support facilities allowed in ESHA as “those facilities

deemed necessary o support the primary permitted land use, public access and recreation,
research and education, and nature observation. The type of support facilities addressed at each

park facility shall be based on the level and complexity of public uses and specialized programs
offered at each park areas .. ..” (SMMC/LIP Text Amendments, Section 4.12; see Attachment D,
pp. 46-54; emphasis added.)

All of the Ramirez Property is designated ESHA (Malibu LCP, ESHA Map) and the Conservancy
has acknowledged that the primary habitat consists of native vegetation, coastal sage scrub and
chaparral, and tree-dominated habitats along the creek channel (Dudek 2007). Therefore, neither
the development which the Conservancy proposes as “principal permitted uses,” nor the broadly
defined “support facilities” are allowed in ESHA.

Moreover, the Conservancy’s proposal is not limited to expanding the permissible uses in ESHA.
The Conservancy also proposes to reduce the protections required for the use of ESHA. The

® Conservancy's proposal would, among other things: {a) create a new exception for hike-in
campsites and broadly defined “support facilities” from the requirement of a 10G-foot setback from
the top of the bank or outer edge of riparian vegetation (SMMC/LIP Text Amendments, Sections
4.2.Ab, 453, 47.A3 see Attachment D, pp. 14, 24 and 27-28, respectively); (b) change the

® City's requirement for the smallest “feasible” development envelope to the smallest envelope
determined to be “necessary” (SMMC/LIP Text Amendments, Section 4.7.A.6; see Attachment D,
p. 28); and (¢} allow motor vehicles in ESHA, not only to conduct maintenance and provide
emergency services, but to provide broadly defined "park services” (SMMC/LIP Text

P Amendments, Section 4.7.A.5; see Attachment D, p. 28).

The SAIC report identifies numerous adverse impacts from the Conservancy's proposed

development in the Ramirez ESHA. The primary impacts would be:

® 1. Grading and Brush Clearance. Even though the Conservancy has not

provided any specific information (e.g., the quantity of grading or the extent of brush clearance for

accommodate it or, where such areas are not able to accommodate it, in other areas with
adequate public services and where it will not have significant adverse effects, either individually
or cumulatively, on coastal resources. . . ." (§ 30250.)
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each part of the development), it is plain that the Conservancy's plans cannot be accomplished
without a significant amount of grading and brush clearance. Those activiﬁes not only destroy the
graded ESHA, they open up the remainder of the ESHA to weed infestation and erosion. (SAIC
Report, Section 3.2, p. 36.) Additional clearing of buffers around the camps to reduce such risks
would result in a greater removal of ESHA vegetation than that needed for the camp spaces
alone, thereby increasing the potential for invasion of weedy species and soil erosion.
Furthermore, unless clearly marked and patrolled, the cleared buffer could be used by campers,
negating the effectiveness of the buffer. (/d., Section 2.8, p. 50.)

® 2. Increased Human Presence. The proposal to greatly increase the
human presence on the Ramirez property for camping and events, increases the risk of fire, the
presence of non-native animals, the introduction and/or spread non-native invasive species, and
trash blowing from camping and day use areas into adjacent natural habitat. (/d., Section 3.2, p.

® 36.)

3 Construction. Ramirez and Escondido are steep, box canyons.
Therefore, the construction of trails could lead to erosion either along trails or leading downslope
from them. Erosion could cause the loss of surface material (topsoil), and increase weed
@ infestation and sedimentation of Ramirez Creek. (/d., Section 3.2, p. 30.)

For all these reasons, there is no evidence upon which the Commission could find that the
Conservancy’s proposai is consistent with Section 30210, and the finding required by Title 14,

® California Code of Regulations, Section 13666.4, subdivision (b), cannot be made.

H. STREAM ESHA: There is No Evidence to Support a Finding that the
Conservancy's Proposal Conforms to or is Adequate to Carry Out the Policies Set Forth in
Public Resources Code Section 30236 ef seq. {14 Cal. Code Regs., § 13666.4, subd. (b)).

@ The Conservancy's proposals with respect to stream ESHA are unprecedented. The Coastal Act

| provides:

“ . . . substantial alterations of rivers and streams shall incorporate the best
mitigation measures feasible, and be limited to (1) necessary water supply projects,
® (2) flood control projects where no other method for protecting existing structures in
the flood plain is feasible and where such protection is necessary for public safety
or to protect existing development, or {3) developments where the primary function

is the improvement of fish and wildlife habitat.” (§ 30236.)

“Nothing in this chapter shall permit the commission to certify a local coastal
® program which provides for a lesser degree of environmental protection than that
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provided by the plans and policies of any state regulatory agency that are formally

adopted by such agency, are used in the regulatory program of such agency, and

are legally enforceable.” (§ 30522)
(See, also, Malibu LIP, Section 4.4.1, which mandates that applications for “development on sites
containing or adjacent to a stream . . . shall include evidence of preliminary approval from the
California Department of Fish & Game.")

Despite these regulatory mandates, and absent any proposal for specific stream modifications
(i.e., so that the environmental impacts could be evaluated, the permits could be cobtained, and
the Commission could make the findings required by Section 13666.4), the Conservancy
proposes the following extensive modifications to the provisions of the Malibu LCP which govern
stream ESHA:

1. Streambed Modifications. There are streams on each of the properties
at issue in the Conservancy’s plan. Consistent with Section 30236, the Malibu LIP limits use in
stream ESHA to necessary water supply projects, flood protection where no other measures are
feasible, and restoration projects to improve fish and wildlife habitat (Malibu LIP, § 4.5.3}. The
Conservancy’s proposal would allow streambed modifications for vehicular and pedestrian use.
(SMMC/LIP Text Amendments, Section 4.7.8; see Attachment D, pp. 30-32.)

In addition, the Conservancy proposes that the Malibu LCP be revised to modify the required
stream ESHA buffer for a very broad category of “support facilities” on Conservancy properties.
(SMMC/LIP Text Amendments, Section 4.5.3; see Attachment D, p. 24.}) The Malibu LIP requires
a 100 foot buffer from the top of banks of streams and/or the outer edge of riparian vegetation,
whichever is the most protective of the resource. (Malibu LIP, Section 4.6.1(A).) The
Conservancy's proposal would allow a reduction of the required setback to “25 feet from the top of
the banks of all streams,” nof if the reduction is “feasible,” but simply if the reduction is
“necessary.” (SMMC/LIP Text Amendments, Section 4.5.3; see Attachment D, p. 24.)

The SAIC Report identifies riparian habitats in the creek channels and floodplains. The Report
explains that the Conservancy's proposed development would include degradation of streambeds
for the construction of bridges or low water creek crossings and removal or pruning of native
vegetation along the creek. Existing‘bridges and low water crossings, as applicable, may need to
be improved, widened, and/or replaced for access and to provide adequate escape routes in the

event of a fire or other emergency. Work in the creek bed couid result in removal of riparian
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vegetation, sedimentation of downstream aguatic habitats, and mortality or stress to aquatic
wildlife. (SAIC Report, Section 4.0, p. 37.)

‘ [n addition, the proposals for camping and large events could interfere with the movement of
wildlife that uses riparian corridors at night. And, as with the chaparral ESHA, human presence

@ would likely attract non-native species and well as some native species that are adapted to

‘ human activities (e.g., English sparrow, American crow). (/d., Section 4.0, p. 37.)

2. Permits from Other Agencies. Consistent with Section 30522, the
‘ Malibu LCP confirms the jurisdiction of other agencies over streambed modifications (Malibu LIP,
Section 4.4.1). In contrast, the Conservancy's proposal removes the City’s requirement that
streambed modification proposals “are subject to a [CDP] and all other relevant permits from
appropriate agencies.” (See Attachment D, p. 30.)

@ The SAIC Report identifies at least three agencies which may have jurisdiction over streambed
modifications in Ramirez Canyon: the United States Army Corps of Engineers, the Regional
Water Quality Control Board, and the California Department of Fish and Game (SAIC Report,
Section 4.0, p. 37). The Report also sets forth the extensive conditions generally imposed on

® streambed modifications (id.). The Conservancy is not immune from the jurisdiction of these

| agencies, nor is the Canservancy entitled to write its own, less protective, conditions for

streambed modifications (SMMC/LIP Text Amendments, Section 4.7.B; see Attachment D, pp.
30-32),

b 3. The Permit for the Unlawful Streambed Modification at the Ramirez
Property. The Conservancy's submission is also drafted to allow the Conservancy to continue to
ignore the long-standing requirement by the Coastal Commission and by the Department of Fish
and Game that the Conservancy apply for a CDP for the unlawful streambed modifications to

@ Ramirez Creek which occurred prior to the Conservancy's acquisition of the property. {(SMMC/LIP
Text Amendments, Section 4.7.B; see Attachment D, pp. 30-32.) The Conservancy’s proposal is

improper.

Ramirez Creek is a blue-line stream that passes through the Ramirez ESHA. Prior owners
altered the channel and made unpermitted improvementis to the bed and banks. When the
Conservancy acquired the property in 1993, Fish and Game and the Commission advised the
Conservancy that a CDP for the streamed alteration was required because of the significant
adverse impacts to the ESHA and the substantial amount of non-native vegetation. In 1995, the
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Conservancy filed an application with the Commission, but quickly withdrew it, promising to file
another after additional environmentai analysis. That never happened. In 1998, when the
question arose during the Commission proceedings on CDP 4-98-334, the Conservancy promised
to submit a separate, application for the streambed alteration. That separate application was
submitted, but was woefully incomplete, and the Conservancy failed to respond to the
Commission’s request for additicnal information. As a result, no CDP for the streambed alteration
has ever been issued.

We respectfully submit that, under the circumstances, it would not be proper for the Commission
® to utilize the LCP override process to excuse the Conservancy from its failure to comply with the
permit requirement.

For all these reasons, there is no evidence upon which the Commission could find that the
Conservanéy's proposal is consistent with Sections 30236 and 30522, and the finding required by
Titie 14, California Code of Regulations, Section 13666.4, subdivision (b), cannot be made.

. WATER QUALITY: There is No Evidence to Support a Finding that the
Conservancy’s Proposal Conforms to or is Adequate to Carry Out the Policies Set Forth In
® Public Resources Code Section 30231 (14 Cal. Code Regs., § 13666.4, subd. (b)). The
Conservancy's proposal would also impact coastal waters in viclation of Section 30231, which
provides:

“The biological productivity and the quality of coastal waters, streams, wetlands,

@ estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff, preventing depletion of
ground water supplies and substantial interference with surface waterflow,
encouraging waste water reclamation, maintaining natural vegetation buffer areas

® that protect riparian habitats, and minimizing alteration of natural streams.”

The SAIC Report explains that the near-shore waters of the Malibu shoreline area of Santa
Monica Bay consistently contain bacterial levels that exceed AB 411 guidelines. Beaches near the
mouths of Escondido and Ramirez Creeks have had elevated levels of indicator bacteria during
® three of the past four years. Studies are underway to identify and assess the possible source(s)
of the bacteria, including a Bacterial TMDL Implementation Plan for the City of Malibu and the
County of Los Angeles. In addition, the City recently authorized construction of a new storm
water treatment facility at Paradise Cove, downstream from the Ramirez property. The City, the

® County, the EPA and the Regional Water Quality Control Board, believe that multiple sources,
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including urban runoff, wildlife, equestrian and domestic animals, and humans, contribute to the

e
bacterial contamination of local beaches. (SAIC Report, Section 5.0, pp. 43-44.)
The SAIC Report explains that the Conservancy's proposal could impact the quality of local
surface waters and marine waters in the following respects:
e
. Increased turbidity levels and siltation in creeks, from erosion of soils from
grading, vegetation removal, car traffic, hiking, and horseback riding;
. Increased bacterial and nutrient levels in creeks from runoff carrying horse
® manure, leaching or runoff from poorly-maintained restrooms;
. Modified flows in creeks, causing stream channel scour and erosion, due to
increased flows related to impermeable surfaces;*
® . . . .
) Higher trash and debris leadings to the creeks and to coastal waters that receive
the creek drainage, from higher park visitation;
. Petroleum spills from earthmoving equipment which, if not contained and cleaned
e up, could be carried by storm water runoff into creeks and the ocean;
. Higher bacterial levels in shoreline areas adjacent to the mouths of coastal
| creeks, from increased bacterial loadings in creeks;
® ) Loss of vegetative cover in the watershed from the increased risk of fires, which
could result in greater potential for erosion of soils into the creek, siltation in the
creeks, and temporary accumulation of creek sediments in the near-shore zones
of local beaches. Subsequent runoff could also transport fire retardant chemicals
® into the creek and eventually to the ocean, which would have implications for the
toxicity of the runoff to crganisms in the receiving waters. (SAIC Report, Section
5.0, p. 43.)
o
2 For some inexplicable reason, the Conservancy deleted the City's pending LCPA
requirement that new parking facilities be paved with permeable materials (see Attachment D, p.
34).
®
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The Conservancy proposed regulations for water quality are also far less protective than those of
the Malibu LCP. The Malibu LCP includes an exhaustive Water Quality Protection Ordinance
{(Malibu LIP, Chapter 17), under which “recreational facilities” are treated as *commercial
development” and are subject to extensive and strict regulation (Malibu LUP, Chapter 3). The
Malibu LCP also includes an Onsite Wastewater Treatment System Standards Ordinance (Malibu
LIP, Chapter 18). The Conservancy's submission essentially relies on the water
quality/wastewater treatment plan that was submitted in 2000 with the now-defunct CDP.
(SMMC/LIP Text Amendments, Section 4.8; see Attachment D, pp. 33-38.) As noted above, that
CDP has been set aside and the Conservancy’s submission does not include sufficient
information to evaluate whether the proposals are consistent with the commercial development
standards of the LCP. The need for consistency with Malibu's local regulations is particularly
important in this area. Under CDP 4-98-334, the Conservancy was required to conduct quarterly
monitoring to determine whether the septic system was impacting water quality in Ramirez Creek.

The Conservancy later admitted that it never conducted that monitoring.

For all these reasons, there is no evidence upon which the Commission could find that the
Conservancy’s proposal is consistent with Section 30231, and the finding required by Title 14,
California Code of Regulations, Section 13666.4, subdivision (b) cannot be made.

J. NEIGHBORHOOD COMPATIBILITY — RAMIREZ CANYON: There is No
Evidence to Support a Finding that the Conservancy’s Proposal Conforms to or is
Adequate to Carry Out the Policies Set Forth In Public Resources Code Sections 30214 and
30253 (14 Cal. Code Regs., § 13666.4, subd. (b}). For the reasons explained in our November
24 letter to Commission Counsel, the public access provisions of the Coastal Act do not apply to
the Conservancy's upland/inland properties (Attachment B, Section VI). Moreover, even if they
did, the Conservancy's proposals for camping at all three properties, and offices and special
events at the Ramirez property, would not conform to the following policies:

Public Resources Code Section 30214: “implementation of public access policies;
legislative intent.

{a) The public access policies of this article shall be implemented in 8 manner
that takes into account the need to regulate the time, place, and manner of public
access depending on the facts and circumstances in each case including, but not
limited to, the following:

(1) Topegraphic and geologic site characteristics.

(2) The capacity of the site to sustain use and at what level of intensity.
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(3) The appropriateness of limiting public access to the right to pass and
@ repass depending on such factors as the fragility of the natural resources

in the area and the proximity of the access area to adjacent residential
uses.

(4) The need to provide for the management of access areas so as to
protect the privacy of adjacent property owners and to protect the
] aesthetic values of the area by providing for the collection of litter.”
(Emphasis added.)

Public Resources Code Section 30253: Public access must be provided
“consistent with public safety needs and the need to protect public rights, rights of

® private property owners, and natural resource areas from overuse.” (Emphasis
added.)
1. Introduction. In the Memorandum of Understanding by which Ms.

Streisand donated the Ramirez property to the Conservancy, the Conservancy promised to use
® the property “as a retreat and research center for advanced academic and applied studies
directed toward solution of the most pressing conservation and natural ecosystem management

problems” and to “carefully evaluate all relevant issues related to its use, including vehicular

access and impact on the neighboring community.” (Attachment C, pp. 2-3.) The promise was

broken as soon as it was made. The Conservancy's use of the property and its current proposals

are incompatible with the neighborhood for the foilowing reasons:

2, Rural, Residential Ramirez Canyon is Not a Suitable Location for the
Extraordinary Amount of Activity Proposed by the Conservancy, As explained above (see,
@ e.g., Hazards, Section F), the Conservancy's Ramirez property is ESHA, Open Space (which is
limited to passive recreation), and located at the end of a box canyon in a rural, residential
neighborhood with only one means of ingress and egress — a narrow road which is substandard
under state and local fire codes. Yet, in addition to nightly camping and daily use of the Ramirez
® property as a regicnal office complex for two agencies, the Conservancy's override provides that
the Conservancy “shall” bring substantial numbers of people to the property: outreach, tours and
small events (all year long, even during fire season), seven days per week from 8 a.m. to dusk,
and "special events” for 200 people, from March to October, one day each week from 8 a.m. to 11
p.m.. The total activity that would be generated by the Conservancy’s proposals is staggering:
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Activity | Participants/Event =~ Events/Year Participants
Special Events 200 32 6,400
Tours/Small Events 60 144 8,640
“Public Qutreach’ 40 730% 29.200
Total (annual) 906 44,240

On a monthly basis, the proposal would generate 76 events pet month with 3,687

participants.

The sheer numbers are not the only thing that evidences the Conservancy's disregard for the
neighborhood. In the Conservancy's “revisions” to the pending Malibu LCPA, the Conservancy

deleted the City's requirement that the Conservancy avoid intrusive traffic circulation in residential

neighborhoods (see Attachment D, p. 47).

Given the site constraints of the Ramirez property, there is no manner by which this level of
activity could ever comply with Sections 30214 and 30253. Therefore, the Commission cannot
make the findings required by 14 California Code of Regulations, section 13666.4, subdivision (b).

3. Noise Resulting from Traffic, Events and Amplification. Ramirez
Canyon is a narrow box canyon, up and down which sound travels freely (SAIC Report, p. 47).
Therefore, the Ramirez Canyon residents consider their neighbors and keep noise to a minimum.
The peace and quiet of the Canyon has been much disturbed by the Conservancy's use since
1993 — that disturbance would be magnified by the Conservancy's proposals. The SAIC Report
identifies three types of noise impacts.

First, noise will be generated by traffic to and from the Conservancy's property. SAIC has
quantified that noise to the extent possible given the limited information provided by the
Conservancy, which omitted plans and specifications for the “vans™ and “shuttles” with which it
proposes to transport the many people it proposes to bring into the Canyon. (SAIC Report,
Section 7.1, p. 47.)

3 This number may be low, because it assumes just two outreach events per day. In fact,
the Conservancy proposes no limit on the number of “Public Qutreach” events that may be held
each day.
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Second, activities and events at the Conservancy’s property would generate noise levels that
would substantially exceed existing ambient noise levels. {SAIC Report, Section 7.2, pp. 47-48.)
And, the Conservancy proposes to conduct some of these events in “Barwood” and the "Art Deco
House,” which are closest to the surrounding residences. (/d.}

9 Third, the Conservancy proposes amplified music, apparently at any and all times, not to exceed
a reading of 65 dBA at the southern boundary of the property (SMMC/LIP Text Amendments,
Section 4.12.B.4; see Attachment D, p. 50). Amplified music is not consistent with ESHA, Open
Space, or this rural, residential neighborhood and would have a significant impact on the Canyon.

! The Conservancy’s proposal for amplification also exceeds the decibel levels set forth in the
Malibu General Plan and, by limiting the site of the measurement to the southern boundary of the
property, does not account for the narrow, box nature of the Canyon. The City’'s LCPA limits the
use of amplified music to six events per year, only in the meadow and garden area near the Barn

e — which is the most up-canyon structure (Malibu LCPA, Section 3.4.2, D, 12, b, iv; see Attachment
D, p. 50). Under the City's LCPA, the amplification would be governed by the decibel limits set
forth in the General Plan (SAIC Report, Section 7.0, pp. 47-48). We respectfully submit that,
because of the site constraints, the City's proposal minimizes the conflict between the

‘ ® Conservancy's use and the residential nature of the Canyon.

4, The Conservancy's Use of Ramirez Canyon Road — The Need for
| Alternate Access and the Myth of “80 Vehicle Trips Per Day.” Ramirez Canyon Road is
constructed on a private road easement, which was created to provide residential access to the
properties in Ramirez Canyon. Despite that fact, the Conservancy proposes 80 vehicle trips per
day for public use.® That is why — in addition to the fire and safety concerns — it is imperative

that the Conservancy construct alternate access.

® At the same time, we respectfully submit that, if the Commission allows the Conservancy to use
Ramirez Canyon Road for any public use, the number of vehicle trips should be determined

during the permit process, i.e., when the decision-makers can examine the specific development

or use, the need for a particular number of trips to support that development or use, the impact on

| ® M The Conservancy does not have a right to use Ramirez Canyon Road for public access
because the easement was created for residential use. A change in the character of the use of a
private easement is not authorized because, as a matter of law, the change in use adds a “new
and additional burden,” not contemplated when the easement was created. See, e.g., Wall v.
Rudolph (1961) 198 Cal.App.2d 684, 686; Gajther v. Gaither {1958) 165 Cal.App.2d 782;
Connolly v. McDermott (1984) 162 Cal.App.3d 973, 976.
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the neighborhood, and the alternatives. The permitting process will also allow for specific notice
to and full participation by the owners of the private property over which this commonly-held

easement passes.

For present purposes, it is also important that staff and the Commissioners understand RCPF's
continuing objection to “80 vehicle trips per day” — a number which the Conservancy tirelessly
asserts is necessary and appropriate for its proposed uses. The Conservancy claims a “right” to
generate 80 trips a day using the following flawed logic: (i) the Ramirez property consists of six
legal lots; (ii} the six lots could be separately sold and each developed with a single family home;
(iii) a typical single family home produces 9.57 trips/weekday and 10.09 trips/weekend day (57 to
61 trips), and (iv) these houses will generate 20 more trips because of their lot size.*® Since
1999, the Conservancy has insisted that 80 trips per day should be the “baseline” against which

the traffic impacts of its proposed uses should be analyzed.

The SAIC Report points out the flaws in this analysis. First, the Ramirez property is not being
used as a residence. Second, it has never been used by six separate owners occupying six
separate houses on six parcels. Untit the Conservancy acquired the property in 1993, it had
always been a single residential estate, under one ownership, and used only on occasional
weekends. Third, there is no evidence that the Coastal Commission has ever determined that
there are six legal parcels which are capable of separate development and sale as single family
lots. Fourth, even if there were six lots that could be separately developed and occupied by six
owners, those six lots would only generate — at most — 58 trips per weekday (SAIC Report,
Section 6.0, pp. 45-46). Ramirez Canyon is in a location where many people own second
homes, which are used far less frequently than a "typical” single family home. Indeed, the
Ramirez Canyon property was a second home for Barbra Streisand during the time she owned it.
The Crain analysis fails to consider this salient factor, and thus its trip generation analysis is
flawed. (id.)

The errors in the Crain report are clearly demonstrated by examining actual traffic levels on
Ramirez Canyon Road. Between September 29 and November 2, traffic was counted at the
“bottom” of Ramirez Canyon (so that all trips up and down the Canyon would be recorded). The
analysis shows that the houses on Ramirez Canyon Road generate an average of 8.4 trips per
day over a seven-day week. (See Attachment H.) Therefore, even if there were six separate

s This analysis was documented in a 1999 report prepared by Crain & Associates, titled

“Trip Generation Estate Homes Study.”
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homes on six lots on the Conservancy property, those homes would generate at most an average

of 50 trips per day over a seven-day week.

For these reasons, if “residential use” is to provide any baseline whatsoever, that baseline should
be the single residential ownership use that existed prior to the Conservancy's acquisition and the
typical traffic generated by such a use in Ramirez Canyon: 8.4 per day.

The next step in the analysis requires calculating the number of trips generated by the proposed
uses, and the number of trips resulting from the feasible alternatives. The Conservancy has
previously acknowledged that its office use alone will generate 68-72 trips per day (although our
traffic counts indicate that the existing uses of the Ramirez property generate an average of 33
trips per day over a seven day week and 41 trips per day Monday through Friday). How many
additional trips will be created by the special events, tours, camping and other activities? The
1999 Crain Report indicates that just one “Special Event” with 200 people brought to the property
in 15-person vans will produce 28 van trips. If a “Small Group Gathering” with 40 people is held
on the same day, and visitors arrive four people per ¢ar, that event generates another 20 vehicle
trips. Those two events alone will produce 48 trips in a single day. When added to the number

of trips the Conservancy claims are needed for office uses, the total is 116 trips.

Using the correct baseline (a single family use), it is clear that the Conservancy’s
proposals to intensify the use of Ramirez Canyon would generate a significant traffic
impact. In this simple example, the traffic would increase from 8 trips per day (baseline)

to 116 trips per day (Conservancy’s uses).

The Conservancy's answer? |t proposes a !limit of 80 trips per day, a limit which apparently is
based on the hypothetical six-house “baseline” described above. There are a number of fatal

defects with this “solution.”

First, the Conservancy’s proposal is bad practice. In order to minimize the neighborhood or
environmental impac'ts of a project, land use regulatory agencies typically place restrictions on
uses by limiting the type of use, square footage, number of occupants or other features of the
use. Permitting agencies do not typically attempt to regulate the secondary impacts (such as
traffic generation) by limiting the number of trips because monitoring and enforcement can be so

difficult to achieve.

Second, the Conservancy's proposal will greatly exacerbate the danger of a wildfire to the

visiting public. To illustrate using the above example; if the Ramirez property is used for a
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wedding with 200 guests, they must be brought to the property in 15-person vans from a remote
parking facility. That will require 14 separate vans each making one trip to drop off and one trip to
pick up (28 trips total). Is it realistic to expect that the wedding organizer will rent 14 vans? No.
More likely, two vans will be rented, with each making 7 trips to drop off and 7 trips to pick up. If
there are only two vans, how will the 200 people be quickly evacuated in the event of a wildfire?
And, even if there are 14 vans in use, what will be the impact on the ability of the Canyon
residents to evacuate and the fire trucks to access the Canyon for fire suppression and rescue

purposes?°

Third, even if limiting traffic trips made sense from an enforcement perspective, the
Conservancy’s proposed trip limit of 80 trips per day is far too high given {i) the low-intensity
historical use of the property, (ii) the location of the property in a rural, residential neighborhood,
(i)) the fact that the property is in a Very High Fire Hazard Severity Zone with a single means of
ingress and egress, and (iv) the fact that the access road does not comply with fire standards.

Fourth, there is no compelling need to create these fire safety risks and traffic impacts because
there are feasible and environmentally superior alternative locations for the Conservancy’s
proposed uses of the Ramirez property. (See SAIC Report, Section 8.0, pp. 49-61.)

Three additional points regarding traffic must be made. First, the Ramirez property could be used
as a passive recreation park, with no management-level offices, camping or special events. The
Conservancy's traffic study prepared by Crain & Associates (2006) provided a methed by which to
calculate vehicle trips based on the number of acres of a proposed park site. When that
methodology is applied to the Ramirez property, “park” use of Ramirez would result in only 9-14
trips on weekdays, 13-16 trip on Saturdays, and 24 trips on Sundays. That passive park use
would be consistent with the “baseline’ use of the property.*’

3 “Most people who die in wildland fires do so while evacuating. Evacuation operations

require large commitments of firefighters who could be better utilized on the fire, and impairs
traffic, affecting the response of firefighters.” Hunt, J., “Listen to Experts Concerning Fire
Protection,” Santa Barbara News Press, December 21, 2008. Mr. Hunt is a former county fire
department captain and a wildiand urban interface fire protection consultant for the past 29 years.
R The Conservancy has also presented a second traffic study, by Associated
Transportation Engineers, dated August 20, 2007. With no mention of the earlier calculations by
Crain & Associates for proper park use, ATE switched to a different reference book -- the “San
Diego Traffic Manual” -- for its calculations, and concluded that the daily trips for park use would
be 126-186 (ATE, 8/20/07, p. 16). If that calculation is accurate, then a “passive park use” wouid
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Second, even if the Conservancy’s proposal for a daily trip limit made sense, there is no reason to
accede to the Conservancy’s suggestion that it be allowed to “bank” unused trips for later use
{see SMMCI/LIP Text Amendments, Sections 4.3.B.1 and 4.12.B.2; see Attachment D, pp. 18-18
and 49-50, respectively}. “Banking” simply becomes a loophole through which the traffic impacts
would be exacerbated and the fire risk worsened by “spending” trips from the bank during times of

intense use of the property.

Third, there is no reason to accept the Conservancy's attempt to exempt an additional,
undetermined number of vehicle trips by means of Proposed LIP Text Amendment, Section
4.12.8.10:

“Nothing herein, including trip limitations, shall operate to limit or restrict access to
Ramirez Canyon Park as sovereign property of the State of California at any time
and by any means whatsoever, by any of the following: The governor or any civil
executive officer as provided in Government Code § 1001; any member of the
California National Guard or the State Militia; any firefighter of any public agency;
any peace officer, any emergency medical technician or paramedic whether
employed by a public agency or not, any member of the Legislature or staffs
thereof, any member of the Bureau of State Audits, the Secretary for Resources or
any employee thereof, any member of the California Coastal Commission or staff
thereof, any person appointed pursuant to Public Resources Code Section 33200
or 33213, or person appointed pursuant to Section 5.0 of the Joint Powers
Agreement between the Conejo Recreation and Parks District, the Rancho Simi
Recreation and Parks District, and the Santa Monica Mountains Conservancy.”
{(SMMCI/LIP Text Amendments, § #.4.12.B.10; see Attachment D, p. 54; emphasis
added.)

The potential impacts of this provision are significant. At a minimum, it appears to create a major
loophole for all of the trips generated by the Conservancy's management employees who are
currently housed at Ramirez, all of whom could claim to be “employees of the Secretary for
Resources.” {As noted above, the Conservancy has previously acknowledged that 68-72 trips per

day are required for its office use.)

For all of these reasons, we urge the Commission to require the Conservancy to construct
alternate access to its Ramirez Canyon property and — once that access is constructed — to use
Ramirez Canyon Road only for emergency ingress and egress. (See RCPF Comment Letter re
City LCPA.) In any event, we respectfully request that the Commission require the Conservancy

to provide a proper environmental analysis of its proposed Ramirez Canyon uses, including an

cause traffic and fire safety impacts comparable to the Conservancy's proposed uses, and would
be equally inappropriate for this property given the access constraints.
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appropriate baseline and consideration of all feasible alternatives. Further, if the Commission
considers any intensified development of the Ramirez property by the Conservancy without

requiring alternate access, we ask that the maximum number of allowable trips be determined
during the permit process and be set at the minimum necessary in order to ensure that the fire

safety and traffic impacts are kept as low as possible.

K. ALTERNATIVES. Significant Adverse Environmental Impacts Have Been
Identified. There Are Feasible, Less Environmentally Damaging Alternative Ways To Meet
Any Ildentified Needs And Reduce The Risk. (14 Cal. Code. Regs., § 13666.4, subd, (c)).
The third finding required for an override involves the identification of environmental impacts and
the evaluation of less environmentally damaging alternative ways to reduce those impacts {14
Cal. Code Regs., § 13666.4, subd. (c)). The express terms of section 13666.4, subdivision {c),
explain why the Legislature required a proposal for a specific public work. Without site-specific
detalil, it is impossible to fully evaluate the environmental impact, or to conduct a comprehensive

alternatives analysis.

However, even with the generality of the Conservancy's proposal, it is plain that there are
significant adverse environmental impacts associated with the development of offices, camping,
intensive events, and broadly defined “support facilities” in ESHA {see Sections G, Hand |
(ESHA, Stream ESHA, and Water Quality), above). Yet, the Conservancy has offered no
alternatives analysis whatsoever. On that basis alone, the Commission should deny the override.

To demonstrate why an alternatives analysis is so critical, we asked SAIC to conduct a high-level
alternatives study. (SAIC Report, Section 8.0, pp. 49-61.) That study revealed that the
Conservancy and/or MRCA own 554 parcels within 20 miles of Ramirez Canyon. The most

notable is King Gillette Ranch, which is 6.7 miles northeast of the Conservancy’'s Ramirez
property, at the intersection of Mulholland Highway and Malibu Canyon Road. A long-range plan
for this 588-acre property is currently being prepared (http://www.lamountains.com). The property
was the former site of SOKA University, and there are buildings suitable for extensive office and
indoor/foutdoor event use (Los Angeles Qutdoor Recreation Examiner, 16 November 2008).

While we do not believe that camping is an appropriate use of any property in the dry Santa
Monica Mountains, camping would certainiy be less risky at the King Gillette Property, which is
located at the intersection of two major thoroughfares and which has an extensive internal road
system as well. The King Gillette property is also more accessible to the pecple who the

Conservancy proposes to bring to the Ramirez Canyon property from the inner-city area, which is
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more in keeping with the policy set forth in Public Resources Code section 30253, subd. {4) {i.e.,
that new development “shall: minimize energy consumption and vehicle miles traveled”).

SAIC found other properties more suitable for overnight camping than Ramirez Canyon, including
a 128-acre parcel owned by the Conservancy at the end of Lindero Canyon Road and east of Las
Virgenes Reservoir in Westlake Village. Three other suitable properties were also identified by
SAIC (SAIC Report, Section 8.1.3, pp. 59-60 and Table 5). Similarly, SAIC found other locations
more appropriate for trail camps (id., Section 8.1.4, pp. 60-61 and Table 5).

King Gillette is also an environmentally superior location for environmental education programs,
agency administrative offices, and special events such as large parties {id., Section 8.1, pp. 49-
58). The property has 21 structures with 109,000 square feet of space suitable for classrooms,

administrative offices, and other functions.

The SAIC Report also points out that most public agencies — including those which own or control
parkland -- have management-level offices in office buildings located in commercial areas, rather
than in park properties zoned as Open Space. Examples of such agencies are; Los Angeles
County Parks and Recreation Department, Baldwin Hills Conservancy, National Park
Service/Santa Monica Mountains National Recreation Area, San Gabriel and Lower Los Angeles

Rivers and Mountains Conservancy, and the Nature Conservancy.

Similarly, there are alternative locations for special events that are environmentally superior to the
Ramirez Canyon property. As noted above, King Gillette Ranch is one such location. The SAIC
Report also finds that another Conservancy property, at Franklin Canyon Park, has facilities that
can readily accommodate special events, including an auditorium that opens to a courtyard, picnic
area, open amphitheatres and large lawns with oak trees. The property also has a 3-acre lake.
(Id., Section 8.1.2, pp. 54-59.)

SAIC's high-level alternatives analysis concludes with the following:

Based on the evaluation of existing facilities in the area and many parcels
already owned by MRCA, SMMC and other entities, most if not all of the uses
proposed .for the SMMC Ramirez Canyon property could be better
accommodated at other locations with fewer environmental impacts. In
particular, King Gillette Ranch couid provide facilities for offices and events as
could existing facilities and buildings. As described above, numerous facilities
are available in the area that could be used for events. Accessibie overnight
camping facilities could be built in the SMMC Ramirez Canyon property within
previously disturbed areas (e.g., tennis courts), but other locations with existing
facilities are available within 20 miles of the SMMC Ramirez Canyon property.
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Trail camps could be located at several properties with less environmental

damage and fire risk to adjacent resident areas than at the SMMC Ramirez

Canyon property. (/d., Section 8.2, p. 61.)
Based on SAIC's alternatives study, we respectfully submit that there is no evidence upon which
the Commission couid make the finding required by 14 California Code of Regulations, section
13666.4, subdivision (c).

L. Disapproval Would Not Adversely Affect the Public Welfare as Identified in
the Findings, Declarations, and General Provisions of the Coastal Act (Public Resources
Code Section 30000, et seq.) and the California Coastal Management Program, If
Applicable (14 Cal. Code Regs., Sec. 13666.4, Subd. (d)). This is the fourth and final finding
the Commission must make in order to approve an override. Please note that the finding is not
that “approval would enhance the public welfare.” Instead, the required finding is that
‘disapproval would not adversely affect the public welfare.” The double negative makes the
language somewhat confusing. However, we respectfully submit that the most direct way to
address the finding is to focus on the definition of “public welfare” in the Findings, Declarations,
and General Provisions of the Coastal Act {i.e., Section 30000, et seq.). That is so because, in
Section 30000, ef seq., the Legislature defined the “public welfare" as coastal resource

protection.

The evidence shows that disapproval of the Conservancy’s plan would not adversely affect
coastal resource protection — because the Conservancy’s plan has an adverse impact on coastal

resources (see Sections G, H and |, above).

In Section 30000, ef seq., the Legislature set forth the primary purpose of the Coastal Act. The
Legislature did not define that purpose in terms of “public access,” or “recreation.” Instead, the
Legislature defined the “public welfare" as "resource protection.”

Section 30001 is entitled “Legislative findings and declarations; ecological balance.” The statute

provides:
The Legislature hereby finds and declares:
(a) That the California coastal zone is a distinct and valuable natural resource

of vital and enduring interest to all the people and exists as a delicately balanced
ecosystem.

{b) That the permanent protection of the state's natural and scenic resources
is a paramount concern to present and future residents of the state and nation.
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(c) That to promote the public safety, health, and welfare, and to protect public
and private property, wildlife, marine fisheries, and other ocean resources, and the

natural environment, it is necessary to protect the ecclogical balance of the coastal
Zzone and prevent its deterioration and destruction.

(d) That existing developed uses, and future developments that are carefully
planned and developed consistent with the policies of this division, are essential to
the economic and social well-being of the people of this state and especially to
working persans employed within the coastal zone.

{Emphasis added.)

Resource protection is so important that, in Section 30007.5, the Legislature expressly provided:

The Legislature further finds and recognizes that conflicts may occur between one
or more policies of the division. The Legislature therefore declares that in carrying
out the provisions of this division such conflicts be resolved in a manner which on
balance is the most protective of significant coastal resources. In this context, the
Legislature declares that broader policies which, for example, serve to concentrate
development in close proximity to urban and employment centers may be more
protective, cverall, than specific wildlife habitat and other similar resource policies.
{Emphasis added.)

Accordingly, even though the Legislature included public access in its findings, it did not view
public access as “public welfare.” Instead, the Legislature plainly defined public access as

subordinate to resource protection.®®

§ 30001.5. Legislative findings and declarations; goals.

The Legislature further finds and declares that the basic goals of the state for the coastal
zone are to:

{(a) Protect, maintain, and. where feasible, enhance and restore the overall guality of
the coastal zone environment and its natural and artificial resources.

(b) Assure orderly, balanced utilization and conservation of coastal zone resources
taking into account the social and economic needs of the people of the state.

(c) Maximize public access to and along the coast and maximize public recreational
opportunities in the coastal zone consistent with sound resources conservation principles
and constitutionally protected rights of private property owners.

(d) Assure priority for coastal-dependent and coastal-related development over other
development on the coast.

% The “Public Access” provisions of the Coastal Act do not include the concept of “public

welfare.” (See, e.g., § 30210, et seq.) The “Recreation” provisions of the Act (§ 30220, et seq.)
are not defined in terms of “public welfare” either.
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(e) Encourage state and local initiatives and cooperation in preparing procedures to
implement coordinated planning and development for mutually beneficial uses, including
educational uses, in the coastal zone.

The Legislature also stressed the importance of relying on local governments to make land use

planning decisions, and to encourage maximum public participation.

§ 30004. Legislative findings and declarations; necessity of continued planning and
management.

The Legislature further finds and declares that: (a) Te achieve maximum responsiveness
to local conditions, accountability, and public accessibility, it is necessary to rely heavily

on local government and local land use planning procedures and enforcement. . . .
{Emphasis added.)

§ 30006. Legislative findings and declarations; public participation. The Legisiature
further finds and declares that the public has a right to fully participate in decisions
affecting coastal planning, conservation, and development; that achievement of sound
coastal conservation and development is dependent upon public understanding and
support; and that the continuing planning and implementation of programs for coastal
conservation and development should include the widest opportunity for public
participation. (Emphasis added.)

These Legislative findings would be difficult to comply with in any LCP override procedure. That

is s0 because of the nature of the procedure itself, i.e., the decision of the local government —

which provided the widest opportunity for public participation by the people affected — is set aside.

Because the lLegislature defined public welfare in terms of resource protection, there is no
question that disapproval of the Conservancy’s plan would not adversely affect the public welfare.
The plan as proposed (i.e., allowing offices, camping facilities, portable toilets, grading of
streambeds for vehicular crossings, special events of up to 200 persons, etc. in ESHA) would
have a significant impact on natural resources. Therefore, the Conservancy’s LCP override does
not qualify for the finding set forth in Section 13666.4, subdivision (d).

vill

CONCLUSION.

We recognize that this letter is long, as are the extensive reports and analyses we have submitted
to support our arguments. And, we appreciate the time and attention required to consider this
information. At the same time, we are submitting this lengthy analysis and substantial evidence

because we sincerely believe the Commission is facing a very important issue:
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Should Malibu’s carefully crafted LCP be swept aside because a state agency
- the Santa Monica Mountains Conservancy — wants to do whatever it wants
on its property?

We respectfully submit that the answer must be NO.

This letter demonstrates that the Conservancy’s objectives can be accommodated without
ignoring Malibu's Coastal policies or the City's authority and discretion to control local land use.
It shows that offices can be established in office buildings, campgrounds can be established in
places that do not create unreascnable fire risks to the public, and special events can be held in
places that can safely hold large numbers of people and from which people can be safely

evacuated in the event of an emergency.

Based on all of this information, the Ramirez Canyon Preservation Fund respectfully urges the
Coastal Commission to reject the Conservancy's override application in its entirety, and to
approve Malibu’'s |_ocal Coastal Plan Amendment, with the modifications suggested in our
separate Comment Letter on the Malibu LCPA,

Thank you for your kind attention.

Sincerely,

oo OO —

Steven A. Amerikaner

Attachments:

A Analysis of Issues Relating to Application by the Santa Monica Mountains
Conservancy for a Local Coastal Program Amendment Qverride, prepared by
Sciences Applications International Corporation, December 2008.

B. Letter to Ms. Hope Schmeltzer, Commission Counsel, November 24, 2008

C. Memorandum of Understanding Between Ms. Streisand and the Conservancy

D. Chart: Comparing Conservancy LCP Qverride with Malibu LCPA

E. Chart: Administrative Offices in Parks

F. Maps: Comparing Conservancy and Malibu's Trail Plans

G. Aerial Photo: Showing Lot Lines of Lauber Property

H. Ramirez Canyon Road Traffic Calculations

Exhibit 11 Page 72 of 249




L BfarddiE ChAA Bohv@8 Neely and Members of the Coastal Commission
December 23, 2008
Page 68

cc (w/attachments) (by Federal Express)

Jack Ainsworth, Deputy Director, South Central District Office, Coastal Commission
Pat Veesart, Coastal Commission Staff, South Central District Office (by hand delivery)
Ms. Hope Schmeltzer, Coastal Commission Chief Counsel

Stacey Rice, Malibu Planning Manager

Christi Hogin, Malibu City Attorney

5B 492080 v25:011142.0001
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Property and of Escondido and Corral Canyon Parks

Prepared for

Brownstein Hyatt Farber Schreck, LLP
21 East Carrillo Street
Santa Barbara, CA 93101

December 2008

Prepared by

Science Applications International Corporation
5464 Carpinteria Avenue, Suite K
Carpinteria, CA 93013
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Foreword

Science Applications International Corporation (SAIC) was engaged to analyze certain issues relating to a
submission from the Santa Monica Mountaing Conservancy (SMMC} to the California Coastal
Commission dated April 14, 2008 entitled "Proposed City of Malibu Local Coastal Program Amendment
for Incorporation of the Malibu Parks Public Access Enhancement Plan Overlay District.” This
amendment was resubmitted on July 15, 2008.

In completing this analysis, SAIC reviewed the following documents submitted by the Santa Monica
Mountains Conservancy on April 14 and July 15, 2008:

1.

2,

10.

11.

12,

Cover letter to Peter Douglas, Executive Director, California Coastal Commission
Land Use Plan and Local Implementation Plan Text Amendments

Current Demand and Proposed Overlay Goals

Description of Plan Area

Description and History of SMMC/MRCA Parklands Included in the Overlay District
Purpose and Intent

Planning Considerations and Constraints

Standard of Review and Process

Policy Consistency Analysis

Public Participation, Agency Coordination, Alternatives and Public Comment Summary
Resolutions Authorizing Submittal of Proposed LCP Amendment

Supporting documents such as the Draft Biological Resources Letter Report, Riparian Habitat
Evaluation for Ramirez Canyon, Alternatives Analysis for Ramirez Creek Habitat Enhancement,
and three traflic studies,

The following analysis and report was prepared under the supervision of Rosemary Thompson, Ph.D.,
Senior Biologist. {(805-366-6430).

]
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1.0 Public Need for Recreation

® 1.1 Introduction

Much of the report titled “Public Access and Recreation—Current Demand and Proposed Overlay Goals,
Malibu Parks Public Access Enhancement Plan” dated April 14, 2008, addresses compliance with specific
policies and guidelines. The following comments focus primarily on the demand aspects of the report
rather than plan/policy compliance issues.

®
+ Comparability with Coastal Camping Areas -- Because proposed plans for additional camping
would not include direct beach or shore access, the list of campgrounds and beaches included in
the Coastal Camping narrative, while relevant to a discussion of coastal parks and beaches, does
f not create a rationale to support the proposed improvements.
® « Rationale for Demand -- While many popular campgrounds throughout California are likely at or near

capacity during peak times, the rationale for proposing additional facilities in the Malibu area itself is
not clear. Table 1 below identifies nearly 1,000 group and family camp sites within approximately
one hour of the Malibu area. These camp sites are primarily located in campgrounds in the Santa
Monica Mountains Sector of the State Park System and portions of the Los Padres National Forest.

¢ Demographics and Location of Demand -- The report does not address recreation user
'@ demographics or where users would originate. Will the improvements primarily serve a narrow
population demographic, a broader range of users primarily within Metro and urban Los Angeles,

] or a state-wide user population?

*  Accessibility Discussion -~ Although we would not expect to see specific data on accessible
features at this stage, some idea of the extent of camp sites, picnic areas, trails, and
programs/exhibits (including those designed specifically for children), and other support facilities
would establish a more clear intent about accessibility. For example, often times a small number
of accessible camp sites is provided compared to the total. Will most facilities be accessible or
will only a small percentage be provided to meet minimum requirements? Accessibility is
discussed further in Section 1.4.

1.2 Camping

Within the project area, 23 different campgrounds are managed by federal, state, local, and private
agencies -and operators. These campgrounds contain both group and family campsites. There are
approximately 27 group camp sites, which can accommodate 9-100 persons per site, but typically
accommodate 25-50 persons. The approximately 962 family camp sites typically accommodate up to 8
persons per site (see Table 1).

The State of California Department of Parks and Recreation is the largest provider of individual camp
sites in the project area, followed by the federal government. Within the Santa Monica Mountains Sector
of the Angeles District, which includes the Malibu area and portions of Los Angeles and Ventura
Counties, the California State Park System contains five State Parks, three State Beaches, and one State
Recreation Area, each of which provide overnight camping. Table 1 lists these campgrounds. Some of

) the campgrounds operate seasonally or close portions of the park during certain seasons. The number of
camp sites listed in Table 1 represents the fully open status. The National Park Service and the U.S.
Forest Service operate 12 campgrounds within the Santa Monica Mountains National Recreation Area (1)
and the Los Padres National Forest (11), respectively. Within the National Forest, developed
campgrounds within approximately 40 miles of Malibu are located in the Los Padres National Forest in
the Mt. Pinos, Ojai, and Santa Lucia Ranger Districts.

L ______ __]
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The City of Los Angeles and a private operator in Malibu operate two additional campgrounds.

The City of Malibu Parks and Recreation Department operates several facilities and parks, including
Malibu Bluffs Park, Charmlee Wilderness Park, Las Flores Creek Park, Trancas Canyon Park, Malibu
Equestrian Park, and Papa Jack’s Skate Park (City of Malibu 2008), but none of these areas provide
overnight camping. Similarly, beaches in the area provide outdoor recreation opportunities and facilities,
but do not provide overnight camping, including Surfriders Beach, Zuma Beach, Malibu Lagoon State
Beach, and Point Dume State Beach.

1.3 Event, Catering, and Conference Facilities

Appendix A (BHSF 2008) contains a listing of 23 event, catering, and conference facilities in the Malibu
area that accommodate various kinds of special events. Capacity varies from less than 100 persons to
more than 500 persons. The list includes facilities such as restaurants, conference centers, museums,
ranches, parks, hotels, and retreat centers. The estimated total capacity of these facilities is approximately
6,045 persons. Additional ranches and a nature preserve, each identifying a capacity of more than 2,000
persons, have also been identified as event facilities but are not included in the total count.

Event, Catering and Conterence Facilities in the Malibu Area

Maximum Capacity (persons)
<100 100-<300 300-500
[ # of facilities 3 13 7

1.4 Accessibility and Children

Several campgrounds in the project area provide at least some accessible overnight camp sites (see Table
1). The California Department of Parks and Recreation identifies four State Parks in the project area that
contain “at least one camp site that should accommodate persons with disabilities” (CPRD 2008).
Accessible features in State Park Systemn campgrounds vary but may include, tent or camper space,
cooking surfaces, one or more sites with parking, site surfaces and furnishings, water faucets, restroom
facilities (all will have this), and showers. Leo Carrillo State Park and McGrath State Beach together
provide 19 accessible camp sites. [n the Los Padres National Forest, Wheeler Gorge campground has 5
accessible camp sites and McGill campground has “some™ accessible camp sites. Many campgrounds also
offer other accessible features such as picnic areas, trails, beach/shore access, and exhibits/programs.

Parks that do not contain campgrounds may contain one or more of the accessible features previously
listed. Parks with accessible features may also be more easily used by children because the design
provides for greater ease of use, maneuverability, and convenience for persons both with and without
disabilities (e.g., paving, lack of slopes and barriers).

Although a full inventory of accessible parks and outdoor recreation facilities in the project area is beyond
the scope of this study, accessible amenities in State Parks are listed below, including accessible picnic
areas (7), accessible trails (3), accessible beach/shore access (1), and accessible exhibits/programs (5).
The following accessible park features are located in Los Angeles County; some areas may be located
outside the proximate coastal and mountain areas identified above for campgrounds:

® Accessible Picnic Areas: Hungry Valley, Leg Carrillo, Los Encinos, Malibu Creek, Pio Pico,
Topanga, and Will Rogers State Parks;

*  Accessible Trails: Malibu Creek, Malibu Canyon, and Antelope Valley California Poppy:

e . _ _ _____}
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LC TAAT=T=
* Accessible Beach/Shore Access: Leo Carrillo; also Malibn Lagoon State Beach contains paths
through the lagoon that are wheelchair accessible; and
® ¢ Accessible Exhibits/Programs: Antelope Valley California Poppy, Hungry Valley, Pio Pico,

Topanga, and Will Rogers.

As described by the State Parks and Recreation Department for their facilities, accessible picnic sites

| generally include firm, level and stable surfaces with accessible tables, parking and paths of travel from
parking to the picnic area, where parking is provided. If provided, water spigots and heating/cooking

® faciliies may also be designed to be accessible. Weather conditions such as heavy rain or blown sand
may influence accessibility.

Accessible hiking trails or segments of trails often lead to significant features and/or environmental
experiences within an area. Such accessible trails or trail segments often have the following general
characteristics: trail widths are 36" with occasional segments at 32", and surfaces are stable and firm.
Tread obstacles, surface gaps, protruding objects, and other obstructing details are minimal. Weather

® conditions such as heavy rain or winds may affect accessibility. Accessible trails are also typically barrier
free, and have slopes under 9 percent.

Beach and shore access include accessible routes to and across the surface of a beach or shore, but not
necessarily to the edge of the water. Access to the water's edge is primarily by beach wheelchair.
Occasionally, beach mats, boardwalks, or paved multi-use trails along the beach provide some access.
: ® However, weather conditions, such as blown sand or heavy rain, may sometimes impact accessibility.
; Supporting facilities such as parking, restrooms, and dressing rooms are often also accessible. Travel
: routes from parking areas to and along the beach access routes at the parks are typically designed to be
I level, firm, stable, and unobstructed.

Some State Parks offer interpretive programs and/or groups of exhibits to enhance visitors' experience.
@ Such programs often include guided or self-guided tours or hikes to or through historic sites or natural
| features. They may also include formal educational exhibits and activities in visitor centers or museums.
These programs and facilities may be very diverse. Routes of travel to and through the site or facility, as
well as parking and restrooms, are accessible. Access to outdoor programs or remote facilities may be
affected by rain, winds, or other weather conditions.

® 1.5 Malibu Parks and Recreation Department

Although much of the recreation activity within and near the City of Malibu takes place at non-City
operated parks and facilities, the City of Malibu Parks and Recreation Department also operates a number
of facilities and programs. A review of the City of Malibu Council Agenda Report regarding “First
Quarter 2008-2009 Work Program Status Report — Parks and Recreation Department” dated October 3,
J 2008 found that the Parks and Recreation Department is responsible for 10 different program areas. The
report identifies over 156,000 total units of service through program participation and facility use during
the 2007-2008 fiscal year. Programs and facilities include park/facility vse, youth sports, aguatics,
outdoor recreation (Charmlee and Equestrian Park), community classes, special events, senior adult
programs, a skate park, day camps, and teen programs. The largest attendance, over 86,000 units or 55
percent of total use, is associated with park/facility use (private rentals and community sports programs),
) followed by youth sports (City sponsored programs) with over 27,000 units or 17 percent of total use.
QOutdoor recreation at the two City parks comprises over 9,000 units or almost 6 percent of total use.

Analysis of Issues Relating 1o SMMC’s LCP Amendment Override Application 5
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1.6 Coastal Community Recreation Visitors

Of the five coastal citics contacted through calls to city departments, local chambers of commerce, and
visitor bureaus, annual visitor data were only available from the City of Santa Monica, which reported
over 5.5 million visitors in Fiscal Year 2006-2007 (SMCVB 2008). These visitors are reported as either
hotel/motel visitors, private residence visitors, or day visitors. LA Inc., which compiles aggregated
tourism data for Los Angeles County, does not typically report city level data (LA Inc. 2007). Visitor
data typically exclude ovemnight trips taken within Los Angeles County by residents of the County. los
Angeles County hosted a record 25.4 million visitors in 2006, of which 20.7 million were U.S. residents
and 4.6 million international visitors. Four percent of domestic overnight visitors to Los Angeles County
reported that the primary purpose of their trip was outdoor recreation.

Another basis of comparison for the beach cities is the number of campgrounds available per capita.
Compared to other similar beach cities in Los Angeles County, Malibu has more campgrounds nearby,
including three within 20 miles or less, compared to one or none for the other three cities (i.e., Santa
Monica, Redondo Beach, and Manhattan Beach). When Malibu’s small population is considered, the
extensive availability of camping and other outdoor recreation opportunities within close proximity
becomes clear. Malibu has less than 15 percent of the population of Santa Monica, 19 percent of the
population of Redondo Beach, and 36 percent of the population of Manhattan Beach.

City Population as of | Campgrounds within
July 1, 2007 20/40/60 miles)
Malibu 13,041 3/6/20
Santa Monica 87,212 1/6/21
Redondo Beach 67,019 015121
Manhattan Beach 36,536 0/6/22
Seource: U.S. Census Bureau 2008, Reserve America 2008,

1.7 Summary

A review of recreation data and reports on existing campgrounds, outdoor recreation, and accessible
recreation features within approximately an hour of the plan area indicaies that the demand basis for
additional recreation improvements in the Malibu area has not been well established in existing
documentation. The number of campgrounds, parks, and beaches available within and near Malibu, given
the size of the community, is extensive compared to similar beach cities, In addition, the location and
characteristics of recreation users have not been established with regard to the demand for the additional
improvements, especially given the environmental sensitivity of the project area.

e e S e ————
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2.0 Fire Hazards

2.1 Introduction

| Southern California is one of the most hazardous fire-prone areas in the country, Due to the combination
‘ of the vegetation, summer drought, rugged topography, and autumnal high winds, the area is inclined to
frequent high intensity fires. As urban centers continue to encroach into these readily-combustible areas,
fires have become more catastrophic. Property losses continue to ¢limb every decade despite increased
fire suppression efforts, with several fires causing losses exceeding $1 billion each (Keeley 2002,
® Insurance Information Institute 2007). SMMC is proposing to increase recreation and camping within
several of their parks in the City of Malibu. This will in turn increase the potential for wildfires within
these areas, and will bring larger numbers of visitors to these high fire areas, threatening public safety.

The following describes wildland fire conditions within and surrounding the proposed recreational areas.

® 2.2 Natural Factors Influencing Fire Conditions

Wildland fire conditions are affected by many natural factors that vary both geographically and
I throughout the seasons. These include weather, topography, and fuels.

Weather and Climate

! Aspects of weather such as temperature, wind, relative humidity, and precipitation all have major
influences on fire behavior and probability of ignition, Southern California has a Mediterranean climate,
characterized by mild wet winters and warm dry summers. This defined wet/dry seasonal pattern is a key

I factor in the prevalence of wild fires in the region. Precipitation data collected at the Topanga Ranger

| Station from 1949 through 2007 show that on the average, 95 percent of the annual precipitation occurs

@ from November through April (Western Regional Climate Center 2008). Precipitation averages from

‘ about 15 inches per year along the coastal portions of the project region ta aver 30 inches per year in the
higher elevations of the Santa Monica Mountains. The annual average rajnfall at the Topanga Ranger
Station, about 750 feet in elevation, is 24.2 inches. Extreme annual totals recorded between 1961 and
1990 ranged from 7.4 ta 57.4 inches.

Although most of the precipitation in the project region is produced by winter storm systems from the
north Pacific, summer rainfall can occur on occasion. This precipitation occurs from the transport of
tropical moisture into the region, However, thunderstorms and showers from these tropical air masses are
infrequent and mainly affect the mountain and desert regions to the east.

Concurrent with the presence of the Eastern Pacific high pressure system west of California, a thermal
low pressure system persists in the interior desert region due to intense solar heating. The resulting

® pressure gradient between these two systems produces an onshore air flow in the project region for most
of the year. Sea breezes usually occur during the daytime and transport a relatively humid air mass into
the onshore areas. During the evening hours and colder months of the year, land breezes often replace sea
breezes and typically blow in the opposite direction toward the offshore waters. These land breezes
continue until daytime heating reverses the flow back towards the onshore direction.

® During the colder months of the vear, the Eastern Pacific high often builds into the Great Basin and
produces a “Santa Ana” condition in the region. Santa Ana conditions typically include low humidity,
northeast winds, and warm to hot temperatures. These conditions occur as air warms adiabatically as it
descends from the higher elevations of the Great Basin to the lowlands of southern California, Their

. . . ______ __]|
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frequency of occurrence increases as Fall progresses. As a result, they often coincide with the period of
driest fuel moisture at the end of the fire season. This is the reason why strong Santa Anas historically
have produced the most violent and devastating fires in southern California. Fires driven by Santa Anas
have been known to burn as much as 74,000 acres in a day (Sugihara et al. 2006). The winds themselves
make air borne fire-fighting techniques difficult, cavsing problems in effectively and quickly containing
the fire.

Drought can also cause a significant effect on wildland fire conditions by affecting vegetative conditions
such as reducing live fuel moisture content and increasing dead fuel loadings.

Etfects of Climate Change on the Occurrence of Wild Fires

Recent studies predict that based upon weather conditions for future climate scenarios, the frequency of
wild fires will increase in the Western U.S. The first and most recent Climate Action Team Report to
Governor Schwarzenegger and the Legislature (California Environmental Protection Agency 2006)
concludes that wild fires will increase, especially as warming intensifies. Predictions from this report
state that the misk of large wildfires in California may rise almost 35 percent by mid-century and 55
percent by the end of the century under a medium-high emissions scenario. These predictions mainly
apply to grassland and shrubland fuel types (Freid et al. 2006), which are typical of the area surrounding
the SMMC Ramirez Canyon property to the west, north, and east.

Topography

Characteristics of topography such as degree of slope, aspect, features such as canyons, and elevation also
have a considerable effect on fire behavior. Topography dictates diurnal upslope-downslope winds,
influences the type of fuels present, increases preheating of fuels, or facilitates rolling debris that can
cause spot fires.

Slope is an indicator of fire potential: for every 20 percent increase in slope, the rate of spread of a fire
doubles. Even very minor changes in slope have a strong effect on fire spread due to increased convection
and radiation, which are the two elements of combustion (Char and Chatten 1977; Clayion et al, 1985).
The aspect of a slope has several effects on fire behavior: north facing slopes typically have more
biomass, and therefore a greater amount of fuel. South facing slopes receive greater incoming solar
radiation, causing the fuels to be at a higher temperature and therefore ignite more easily.

Fires starting at the base of box canyons and narfow canyons create strong upslope drafts, causing fires to
spread rapidly upslope, creating extreme fire behavior and dangerous conditions.  Fires in narrow
canyons can also spread to fuels at the opposite side through radiation and spotting (NWCG 1994). In
addition, steep terrain and box canyons create extremely hazardous conditions for fire-fighting personnel,
and limit the use of heavy equipment (such as bulldozers) in creating fire lines that inhibit the spread of
fire. Bulldozers and fire engines cannot enter areas with rugged terrain, limiting the on-ground fire
fighting personnel to hand crews.

Within the SMMC’s proposed recreational areas, and specifically Ramirez and Escondido canyons, steep
terrain and box canyons exist, increasing the potentially for extreme fire behavior and rapid spread, as
well as dangerous fire-fighting situations.

- . .\ " e ________________ _—_ _______}
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Fuels

® Aspects of fuels such as type, moisture content, size and shape, loading (amount), and arrangement
{vertical and horizontal continuity) all have major influences on fire behavior and probability of ignition.

Vegetation in the undeveloped areas of the Santa Monica Mountains in the Malibu area is predominantly
chaparral and coastal sage scrub with narrow riparian corridors along streams. The chaparral provides the
most extensive wildland fire threat in Los Angeles County and is found on the slopes of the Santa Monica
Mountains. The chaparral ecosystem has been defined by fire scientists as a crown fire regime, as
opposed to a surface fire regime typically found in forests where dead brush and debris accumulate over
time (Halsey 2004). Biologists estimate that a natural fire interval is anywhere between 30 and 150 years
depending on the chaparral species, topography, presence of drought, and climatic conditions. In the
past, scientists assumed that fire suppression within the chaparral communities led to an unnatural
accumnulation of brush, which in turn increased the likelihood of ignition and spread. However, more
recently, studies have shown that fuel age does not significantly affect the probably of buming. Under
Santa Ana winds, fire can spread rapidly through all ages of chaparral stands (Moritz et al. 2004, Zedler
and Seiger 2000).

Coastal sage scrub is another common vegetative comrunity in the area. It and the chaparral community
have different potential accumulation of fuels (Cohen 1999). The coastal sage scrub ecosystem bums
more frequently, carries less fuel load than chaparral, and re-vegetates at a faster rate.

The majority of the native grasslands and a good portion of native shrublands in the region have been
converted 10 non-native anmual grasses such as wild oats (Avena fatua), bromes (Bromus sp.), barleys
{Hordeum sp.), and fescues (Festuca sp.) (Keeley 1993, Sugihara et al. 2000). These grasses generally
germinate in the winter, curing by the summer. As a result, these mature dry grasses provide a continuous
fuel that is easily ignited throughout the fire season, and often contribute to an increase in fire frequency
(Bell et al. no date).

Vegetation information can in turn be translated into surface fuel models which can provide valuable data
for predicting fire behavior. Using information on crown cover, tree sizes, fire history, and plant species
information, the California Department of Forestry and Fire Protection (CDF) used computer modeling to
convert these vegetation types into the 13 standard nationally recognized and 7 custom fire behavior
models (See Table 2 and Figure 1). These fuel models are primarily separated by fuel loading {tons/acre)
and fuel particle size classes. Grass fuel models, for instance, have fine continuous fuels and fires that
generally ignited easier and spread faster, but have a lower intensity. Timber fuel models, on the other
hand, may not ignite as easily, but the fires can be of much higher intensity under the right conditions.

Tall chaparral (Fuel Model 4} has the highest fuel ioading and is one of the common fuel types between
Ramirez Canyon and Charmlee Park. North of Ramirez Canyon and Escondido Canyon is primarily
Intermediate Brush (Fuel Model 6) and pockets of Hardwood/Conifer Light (Fuel Model 8). The
southern portion of Escondido Canyon and the majority of Corral Canyon are comprised of Light Brush
{Fuel Model 5). The description of fire behavior within these fuel models is described in Table 2. 1t is
notable that the tall chaparral common to Ramirez Canyon and Charmlee Park is extremely flammable
with high fuel loadings.

e _____]
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Table 2. Description of Fuels Present within Los Angeles County, California

Fuel | Fuel Loadin . ,
Fuels Model ( Tons/acre)g Description
o Grass 1 0.74 Fire spreads through fine herbaceous surface fuels.

Pine/Grass 2 4.0 Fire spreads through fine herbaceous surface fuels.

Tall 4 13.0 Fire spreads through overstory of mature shrubs 6 feet tall or greater.

Chaparral Foliage is flammnable and therc is a significant amount of dead
woody material.

Light Brush 5 35 Fire spreads through surface fuels. Shrubs are young with little dead

® material and foliage contains little volatile material. Includes young

stands of chaparral.

Intermediate 6 6.0 Fire spreads through shrub layer. Foliage is more flammable than

Brush Fuel Mode! 3, but requires moderate winds for fire to carry.

Hardwood/Co 8 5.0 Fires are slow-burning ground fires with low flame lengths. Only

nifer Light under severe weather conditions do fuels pose a fire hazard,

Medium 9 3.5 Fire spreads through surface litter, with higher flame lengths and

® Conifer faster than Fuel Model 8. Only under severe weather conditions do

fuels pose a fire hazard.

Heavy 10 12 Fire spreads through surface litter, with higher flame lengths and

Conifer faster than Fuel Model 9. Dead-down fuels are a significant portion
of the fuel loading and contribute heavily to the fire severity. Crown
fires are more frequent and severe.

Source: CDF 2005a, Anderson 1982,

2.3 Fire History

Studies show that despite suppression efforts, frequency of wildfires in southern California has not
changed significantly in the last 500 years, and that large fires have always been a natural part of these

® ecosystems (Mensing et al. 1999). Although these large fires are a normal part of the ecology, they are
catastrophic due to urban development in these areas. The Santa Monica Mountains tend to have three
distinct fire seasons. The first is in early May when the grasses begin to cure. Fires during this time are
usually restricted to grasslands or open shrublands with a grassy understory. The second period occurs
during the summer as the weather becomes hotter and the live-fuel moisture content decreases. These
fires involve chaparral and shrubland areas, but are usually small in size (less than 500 acres) (NPS 2007).

P The third phase in southern California is in the late summer and autumn, when large destructive fires most
often occur due to Santa Ana winds. Santa Ana conditions bring low relative humidity, high
temperatures, and strong northeasterly winds (Mensing et al. 1999, NPS 2007).

Figure 2 depicts the time since the last recorded burns within the Los Angeles County area. The majority
of the area around Charmlee Park and to the northeast was last burned approximately 30-49 years ago.
The area directly surrounding Ramirez Canyon was burned between 2049 years ago, while the majority

» of the area around Escondido Canyon has not been burned for 50-74 years. Corral Canyon Park has areas
that have been burned much more recently. To the west and north, some areas were burned in 2007.
While older shrublands accumulate more fuels, and burn more intensely, studies have shown that during
Santa Ana conditions, fires will even burn through shrublands that burned as recently as a few years prior.

) Figure 3 and Table 3 show the number of fires and number of acres burned by month in Los Angeles

County within the past 20 years. The number of fires peaks in July and August; however, these fires are
generally smaller and less destructive than those in the fall that are driven by the Santa Ana winds. The
majority of the acres burned occur in October during the peak of the Santa Ana conditions.

L . _ _ _____ _______ _ __J
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(Figure 5). However, this information is eight years old, and many residences have been constructed
since that time. The City of Malibu Land Use Designations shows the potential housing density allowed
by zoning for these areas (see Figure within the SMMC Plan). The majority of this area is designated as

'® either 1 dwelling per 10 acres, 20 acres, or 40 acres. One exception is the SMC Ramirez Canyon property
area which has land use designations of slightly higher density of 1 dwelling per 2, 5, and 10 acres to the
west and north of the property. Aerial photographs show that the SMMC Corral Canyon property
currently has the least amount of adjacent development; however, an RV park is located just to the east.
For Ramirez Canyon, recent (2008} aerial photographs show housing development to the south and west
of the property (Figure 6).

2.6 Fire Hazard and Fire Threat

‘[ In the 1980’s, the CDF was directed by California Public Resources Code (PRC) 4201-4204 and

Government Code 51175-89 to map significant fire hazard areas within California. These areas, called

| Fire Hazard Severity Zones (FHSZ), are based on fuels, terrain, weather, and other applicable factors.

o Mitigation measures such as defensible space and building standards are designated for each zone. In

| 2007, the CDF began updating these zones using updated data and recent technological advances in GIS.
The data presented in this report is a result of these efforts (CDF 2007).

The FHSZ model evaluates hazard, not risk. Hazard is the likelihood of an area to burn in the future and
I is based on physical conditions that cause damage. Hazard does not take into account any modifications
'@ that a property owner may have done such as adding defensible space and sprinklers, while risk does.
] Figure 7 illustrates the fire hazard severity zones within Malibu. Charmlee Park, as well as SMMC's
[ Corral Canyon Park, Escondido Canyon Park, and Ramirez Canyon property are located within Very
‘ High Fire Hazard Severity Zones.

v The FHSZ model incorporates data from the Fire Threat model and the Communities at Risk listing
'@ developed by the CDF’s Fire and Resource Assessment Program (FRAP). The Fire Threat Model creates
four threat classes ranging from moderate to extreme, developed using fire frequency and the potential
fire behavior. The higher the threat class, the more likely it is that vulnerable assets will be impacted.
Fire Threat incorporates both fire frequency and the potential fire behavior. Potential fire behavior is
estimated using current vegetative fuels, topography, and potential severe weather parameters (high
winds, low relative humidity, high temperature, and low fuels moistures). The fuels, topography, and
@ weather in this area, as previously described, all contribute to creating a Very High Threat.

Figure 8 depicts the Fire Threat within LA County and Malibu. The majority of the SMMC Corral
Canyon Park and Escondido Canyon Park are within High Fire Threat Areas, and border Very High
Threat areas to the north. The north part of Ramirez Canyon, in which SMMC has proposed “trail
camps,” is in Very High Fire Threat areas, while the lower portion is considered High. The northern part

3 of Charmlee Park falls within both Extreme and Very High Fire Threat areas, while the northern portion
falls primarily within High Fire Threat.

2.7 Fuel Modifications

2.7.1 Brush Clearance

The SMMC property has been identified by the State and by the County of Los Angeles Fire Department
as a Very High Fire Hazard Severity Zone (VHFHSZ) in Government Code Sections 51175 through
51189 and (Ord. 2007-0108 § 3 (part), 2007.j This designation calls for more stringent brush clearance
standards of up to a 200-foot fire break around structures. The brush clearance and fire break policy,

Analysis of Issues Relating to SMMC’s LCP Amendment Override Application 17
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referred to as a property’s defensible space for the County of Los Angeles in the California Public
Resources Code 4291& 4292, are bulleted in Santa Monica Mountains Conservancy Research Week 5:
Brush Clearance Policy document and is as follows.

All trees and shrubs should be limbed up one-third of their height, up to 20 feet. Highly
flammable, small-leaved shrubs such as Buckwhear, Chamise, and Sage should be removed
completely within 50 feet of any structure unless their removal creates an erosion hazard.
Horizontal separation should be ar least three times the crown diameter of the larger tree
specimens from other native shrubs or 30 feet from the nearest structure. Remove or trim all
vegetation a minimum of ten feet from chimneys or stovepipes. Maintain around and adjacent to
such building or structure a firebreak made by removing and clearing away, for a distance of not
less than 30 feet on each side thereof or 1o the property line, whichever is nearer, all flammable
vegetation or combustible growth. Maintain around and adjacent to any such building or
structure additional fire protection of firebreak made by removing all brush, flammable
vegetation or combustible growth which is located 30-100 feet from such building or structure or
to the property line whichever is nearer, as may be required by the State Forester when he finds
that, because of extra hazardous conditions, a firebreak of only 30 feet is not sufficient to provide
reasonable fire safety. Grass and other vegetation located more than 30 feet from such building
or structure and less than 18 inches in height above the ground may be maintained where
necessary to stabilize the soil and prevent erosion. Clear all hazardous flammable vegetation to
mineral soil for a distance of 30 feet from any structure. Cut flammable vegetation to a height of
18 inches for another 70 feet. Maintain any tree adjacent to or overhanging any building, free of
dead wood. Remove all flammable vegetation or other combustible growth. This does not apply to
single specimen trees, ornamental shrubbery, or cultivated ground covers, provided they do not
readily transmit fire. Additional clearance can be required if conditions warrant, up to 200 feet.
Legal Brush Clearance Requirements Los Angeles County Fire Code 11.702b, 11.703 requires
clearance of flammable vegetation for a minimum distance of 30 to 100 feet or a maximum
distance of 50 to 200 feet around any structure located in a fire prone area. The clearance
distance is subject to local enforcement, and in extremely hazardous areas, local fire authorities
may require clearance beyond 100 feet. Remove and clear within 10 feet on each side of every
roadway all flammable vegetation or other combustible growth.!

The International Urban-Wildland Interface Code (TUWIC) has not been adopted into the County of Los
Angeles Fire Department Fire Code. However, the JUWIC sets higher fire policy standards in regards to
urban-wildland areas than the County of Los Angeles Fire Code. The IUWIC suggests the following
policies regarding access roads and driveways.

Driveways shall be provided when any portion of an exterior wall of the first story of a building
is located more than 150 feet from a fire apparatus access road. Driveways shall provide a
minimum unobstructed width of 12 feet and a minimum unobstructed height of 13 feet 6 inches.
Driveways in excess of 150 feet shall be provided with turnarounds. Driveways in excess of 200
feet in length and less than 20 feet in width shall be provided with turnouts in addition to
turnarounds. A driveway shall not serve in excess of five dwelling units.*

Field research and case studies show that all fuel sources removed in a 30-foot zone around homes greatly
reduce the risk for structure loss (Cohen and Saveland 1977). Further studies confirm the importance of
extending this distance another 70 feet in high hazard zomes to a 100-foot clearance (although the
accumulation of non-native ladder fuels and erosion increases drastically if clearance areas are allowed to

! State of California Public Resources Code 4291, Minimum Statewide Clearance of Brush; Los Angeles County Fire Code F.C. 1117.2.5,
1117.2.4,1117.2.2, 1117.2.3, 1117.10; County of Las Angeles Fire Department “Fuel Modification Guidelines.”
? International Urban-wildland Interface Code 403.2.

e ___ _____}
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re-vegetate) (Halsey 2004). The additional 100 feet of brush clearance for a sum of 200 feet of fire break
around structures, mandated by the County of Los Angeles Fire Department in the VHFHSZ, has not
been proven to alone decrease the potential for structure loss. Although fuel reduction 200 feet from
structures has shown promise in U.S. urban-wildland conifer forests, 200-foot brush clearance standards
in the chaparral ecosystem have not demonstrated a means for stopping a fire (Ibid). While there is a lack
of research documenting that a 200-foot clearance in chaparral ecosysterns alone decreases the risk of
structure loss, a correlation exists for reduction in fire intensity, and fire speed. Fire fighters generally will
not enter a property that is not properly cleared due to the lack of defensible space, and therefore,
evidence substantiates an increased risk for the loss of properties that do not abide by the brush clearance
fire code (Keeley et al.1999). The Fair Plan group made up of California insurance agencies mandates a
200-400-foot clearance for insuring homeowners in VHFHSZ (Fair Plan 2008).

2.7.2 Non-compliance with Brush Clearance Policy

Studies repeatedly have concluded that fuels of native chaparral have not increased to nnnaturally high
levels in contrast to popular belief (Conard and Weise 1998; Keeley et al. 1999; Keeley and
Fotheringham 2003; Moritz 2003). Of the total chaparral in the Santa Monica Mountains, only 1.6
percent has been present for more than 77 years (Halsey 2004). However, there has been an increased
hazardous fuel risk and poor fuel management along with non-compliance with fire code in the Santa
Monica Mountains for non-native vegetation. Necessary clearing of non-native fuels outlined in the Los
Angeles pre-fire management plan, at even reasonable fire breaks of 30-100 feet around structures, is
lacking on an estimated 30 percent of private properties (LA County 2004). Non-native brush has also
congested state and city owned property in southern California that Caltrans manages (Helfand 2007).
Another concern is that property owners with land designated by the Coastal Commission as ESHA may
find that adhering to the California Coastal Act clearance limitations within ESHA is in conflict with the
County Fire Code (San Francisco Chronicle January 10, 2007). Areas burned in January 2007 along
Malibu bluffs were fueled by coastal sage scrub; however, review of the fire found that extreme wind
conditions existed during the fire and according to previous case studies, increased fire breaks likely
would not have stopped the fire (Moritz et al, 2004),

2.7.3 Prescribed Burns

A pre-fire management sirategy, beyond brush clearance mandated by the federal government and imposed
by CDF and the National Forest Service, is prescribed burns (United States Government Accountability
Office 2006), Prescribed bums have focused on fuel manipulation as a means to prevent large fires.
Although this strategy has been shown to be an appropriate fire management strategy for fires that ignite
under calm wind conditions, large scale catastrophic fires fueled by high winds do not respond to fuel
breaks or young fuels as a means for a barrier for the fire to spread (Witter and Taylor 2008; Keeley 2004).
Although fire breaks may not prevent the fire from spreading, younger fuels and fuel breaks have been
shown to decrease the fire intensity and may provide defensible space for fire suppression crews (Halsey
2004). Prescribed burns generally do not prevent structure loss because treatments are often remote and far
from development due to the danger of a fire escape (Witter and Taylor 2008),

2.8 Recommendations

Recommendation No. 1: No camping in any of the three canyons (except for accessible camping at
Ramirez provided there is close supervision of such activities) and no special events in Ramirez.

Given the very high wildland fire risk within the SMMC proposed recreational areas, we recornmend that
additional camping not be approved. Within the SMMC’s proposed recreational areas, and specifically
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Ramirez and Escondido canyons, steep terrain and box canyons exist, increasing the potential for extreme
fire behavior and rapid spread, as well as dangerous fire-fighting situations. In addition, access for fire
equipment and for evacuation of people in the SMMC Ramirez Canyon property is inadequate, thereby
increasing the risk to people using the property. The only access road is narrow with pavement 13 to 20
feet wide with numerous speed bumps, two Arizona-type crossings of Ramirez Creek, and a narrow (less
than 12 feet wide) wooden bridge over the creek. Increased human use, particularly the proposed
camping and special events, increases the risk of destructive wildland fires in what is already a hazardous
fire-prone urban interface and exposes a larger segment of the public to these fire risks.

Recommendation No. 2: No trail camping in Ramirez and Escondido canyons.

Trail camps are inherently unsafe in terms of fire ignition risk. These camps are located in or adjacent to
flammable brush and grasses, and are difficult for rangers to monitor. The proposed trail camps in
Ramirez Canyon are placed a significant distance from vehicular access. Additional clearing of a buffer
around the camps to reduce such risks would result in a greater removal of vegetation (some of which
would be ESHA) than that needed for the camp spaces alone, thereby increasing the potential for invasion
of weedy species and soil erosion. Furthermore, unless clearly marked and patrolled, the cleared buffer
could be used by campers, negating the effectiveness of the buffer.

In Escondido Canyon Park, the area proposed for trail camps is located within designated ESHA, and
most of the camps are within 100 feet of the creek. The camp sites would need to be cleared of coastal
sage scrub vegetation and graded to form level pads. The nearest house is about 725 feet to the northeast
and numerous houses are present within 0.5 mile upslope from the proposed camp sites. As noted above,
fire can move rapidly up steep slopes and would endanger those homes.

Recommendation No. 3: ¥ camping is allowed in any of the three canyons, or special events and/or
offices are allowed in Ramirez Canyon, additional precautions must be taken.

If any camping is permitted, the following measures should be required to reduce the risk of fires from
camping activities:

¢  All camping facilities should require a conditional use permit to ensure that safety and proposed
operation of each campsite will be evaluated on a case by case basis.

» In addition to suspending camping during red flag days, camping should also be sﬁspended in the
late summer and fall when Santa Ana winds are prevalent (August — November). Provisions need
to be included to make sure that all campers leave the property on red flag days.

* In addition to a no campfire policy, all camping stoves and lanterns with open flames should be
prohibited, Registration of all campers shall also be required as well as an on-site ranger (24/7)
whenever campsites are in use,

s Al Park Rangers at all camping areas will patrol with a fire vehicle at all times (vehicle equipped
with a 100-gallon water tank with a 50-gallon-per-minute pump or greater).

¢ Firefighters should be on duty or at least on call when campers are present. The number of
firefighters and equipment available should be scaled according to the current fire danger. The
schedule for the SMMC firefighters and where they and their equipment will be stationed is not
provided. This information should be included in the proposal.

¢ The locations of the helicopter landing zones on SMMC property are not provided. It is
recormmended that this be included in the proposal and that helicopter landing zones are located at
or near each of the recreational sites that allow camping.

Lo
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2.9

Increase the number of firefighting personnel employed by the SMMC.,

Given SMMC’s poor compliance history with regard to brush clearance policies, no camping
should be allowed until SMMC comes into compliance, and all proposed recreational uses of a
site should be suspended any time the agency is found non-compliant.

If the Coastal Commission allows overnight camping in any of these canyons, SMMC should be
required to submit to the Commission and the City annual performance reports indicating the
level of staffing provided at each facility to ensure compliance with all terms and conditions of
any permits.

SMMC Fire Management and Prevention

The following information comes from the SMMC website describing their Fire Prevention Program
(SMMC 2008). SMMC/MRCA state that they:

2.10

Have a policy stating that no smoking or open fire of any kind is allowed in SMMC or MRCA
parkland. Smoking or open fire is punishable by a $541 fine. This policy and sanction is not
mentioned within the Override Plan, and should be added.

Spend over $1.2 million each year on brush clearance and fire prevention on their properties.
However, SMMC owns many thousands of acres of open space, and the amount spent at the
Ramirez Canyon, Escondido Canyon, and Corral Canyon properties is not specified.

Maintain constant communication with the Los Angeles County Fire Departinent, the Los
Angeles City Fire Department, the Ventura County Fire Department, Califorma State Parks and
the National Park Service to promote cooperative efforts to prevent--and if necessary defend
against--wildfire.

Employ 45 trained wildland fire fighting personnel certified to the same training standards as the
U.S. Forest Service and provide continuous training in wildland fire behavior and urban interface
fire fighting. However, as noted above, SMMC owns many thousands of acres of open space,
and there is no evidence that 45 fire fighting personnel is adequate to reduce the risk.

Deploy their own fire-fighting equipment including one four-wheel drive type 2 fire engine, one
type 3 engine, one water tender, two mobile command units, 30+ chainsaws, and eight fire patrol
vehicles equipped with a minimum of 200 gallons of water. In addition, many of the parks store
water for fire-fighting purposes.

Patro) their parklands and the Mulholland Scenic Corridor with fire-equipped vehicles.

House a remote automated weather service (RAS) station for the Los Angeles County Fire
Department at Ed Edelman Park in Topanga Canyon.

Provide helicopter landing zones on their property for Ventura County Fire Department, Los
Angeles County Fire Department, and Los Angeles City Fire Department helicopters.

Inadequate Fire Access

) The only vehicular access to the SMMC Ramirez Canyon property is by Ramirez Canyon Road. Access
to this road from Pacific Coast Highway (PCH) southbound is via a locked gate and concrete box tunnel
{Photo 1) under PCH that is approximately 10 feet wide. Access from southbound and northbound PCH
is also via Winding Way and Delaplane. Winding Way and the first about 525 feet of Delaplane (Photo
2) are 20-24 feet wide, but Delaplane rapidly narrows to about 14 feet and passes through a gate thatis 16

. _ _ ___ _ _  _____ _____ ___ _ . ___ _ ____ . ___ __ _ _ __ _______|
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feet wide (Photo 3). The gate is locked on weekends. Two speed bumps are present on Delaplane
between the gate and Ramirez Canyon Road. Delaplane slopes steeply to Ramirez Canyon Road and has
a closed canopy of trees over the road (Photo 4).

Ramirez Canyon Road is a private, rural, narrow roadway, with pavement that is generally 16 to 20 feet
wide. The end of the road (i.e., at the SMMC property) is a loop so cars can turn around. At this
turnaround loop, however, the pavemnent narrows to 13 feet (Photo 5). The road is approximately one
mile long, with two speed bumps between PCH and the intersection with Delaplane and another nine
speed bumps from Delaplane to the end of the road at the SMMC Ramirez Canyon property. The road
also has two Arizona-type crossings of Ramirez Creek between PCH and Delaplane and two more from
there to the end (Photo 6). Just south of the tumaround loop the road crosses Ramirez Creek via a narrow
wooden bridge (11 feet 8 inches drivable width) (Photo 7). Parked cars as well as trash/recycle/green
waste bins also restrict the usable the roadway width at times (Photo 8).

2.11 Alternative Access

Alternative access to the SMMC Ramirez Canyon property (via Kanan Dume Road) would provide
dedicated access to the SMMC Ramirez Canyon property, and Ramirez Canyon Road should then
become an alternative emergency access route. An existing 30-foot dirt road is present from the SMMC
Ramirez Canyon property westward across parcel APN 4467-002-068 . That road ends near the northern
boundary of the parcel just south of the National Park Service (NPS) property. A 13-foot dint road
extends westward from the 30-foot dirt road along the northern boundaries of APN’s 4467-002-068,
4467-002-067, and 4467-002-006 to the western boundary of the laiter parcel, which is adjacent to
property currently being sold by Los Angeles County to MRCA. This property is contiguous to Kanan
Dume Road. This dirt road has been cleared in the past, but native coastal sage scrub vegetation has
completely grown over about 700 feet of the eastern portion (Photo 9). Approximately 450 feet of the dirt
road to the west has scattered native plants such as giant wild rye and purple sage as well as non-native
species such as mustards within the previously cleared area that is about 12 feet wide (Photo 10j. The
density of native plants is low compared to that of undisturbed adjacent habitat. Continuing westward,
the cleared track extends another 245 feet (Photo 11). The distance from the end of the cleared track to an
existing short access track (Photo 12) from Kanan Dume Road (going around the edge of parcel APN
4467-002-066), that is not currently cleared, is 385 feet. However, the western portion of this area is
dominated by coyote brush, a native species that colonized disturbed areas (Photos 13 and 14) and the
eastern part is coastal sage scrub (Photo 15).

In addition, two tracks have been recently cleared down the ridgeline along and near the property line
between parcels 4467-002-068 and 4467-002-067 to the end of Ramirez Canyon Road, in the area of the
13-foot dirt road (Photos 16 and 17). These tracks are approximately 6 to 10 feet wide and are dominated
by non-native mustard (Photo 18). The adjacent vegetation is coastal sage scrub that is dominated by
purple sage, California sagebrush, and giant wild rye.

Construction of a new road from Kanan Dume Road to the SMMC Ramirez Canyon property would
atfect coastal sage scrub in an area that has been previously disturbed so that less of this plant community
would be affected than if the road were placed through undisturbed coastal sage scrub. This plant
community is designated ESHA within the coastal zone as described above.

Although such a road appears to be feasible, a number of issues would need to be resolved before it could
be built. These include:

1. Property would need to be purchased or an easement obtained for the road.

e
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2. A water line pump station proposed for bringing water from Ramirez Canyon Road to the
building sites on the Lauber property may be located within the existing dirt road.

3. Engineering feasibility of the road, including potential geologic constraints,
® 4. Permitting for a road through ESHA.

2.12 Summary

‘Weather, climate, topography, and fuels all influence the frequency and severity of fires. The SMMC
Ramirez Canyon property and Escondido Canyon, Corral Canyon, and Charmlee parks are all located in a

Very High Fire Hazard Severity Zone. Overnight camping, and particularly trail camps, should not be
allowed on any of the properties due to the fire risk. Only one substandard private road provides access to
SMMC Ramirez Canyon property. If any intensified use of the Ramirez property is to occur, an
alternative access road should be constructed westward from the property to Kanan Dume Road.
®
o
o
o
®
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3.0 Environmentally Sensitive Habitat Areas (ESHA)

3.1 Introduction

The habitat of Ramirez Canyon consists mostly of native vegetation on the slopes, primarily coastal sage
scrub and chaparral, and tree-dominated habitats along the creek channel (Dudek 2007). Natural habitats
in the Santa Monica Mountaius, particularly coastal sage scrub, chaparral, and riparian areas is defined as
ESHA by the California Coastal Commission (Dixon 2003).

The basic purpose of the Coastal Act is to protect natural resources, enhance, and restore natural resources
where feasible, and provide for public access and public recreation. However, public access and
recreation must be balanced with sound resource conservation (section 30001.5). The Coastal Act
{(section 30240) prohibits development in ESHA, except where the development is dependent on the
resources that make up the ESHA. The Bolsa Chica decision (Bolsa Chica Land Trust v. Superior Court
71 Cal. Ap.4th 493, 507) confirmed that the Coastal Act requires that ESHA be avoided and buffered
from development impacts and that providing mitigation is not sufficient justification for allowing
development with avoidable impacts to ESHA.

The Coastal Act (section 30212.5) states that “public recreation facilities shall be distributed throughout
an area SO as to mitigate impacts, social and otherwise, of overcrowding or overuse of any single area.”
However, this is preceded by “wherever appropriate and feasible.” The Coastal Act (section 30250)
states that “new residential, commercial, or industrial development, ... shall be located within, contiguous
with, or in close proximity to, existing developed areas able to accommodate it or, where such areas are
not able to accommodate it, in other areas with adequate public services and where it will not have
significant adverse effects, either individually or cumulatively, on coastal resources.”

The City of Malibu Local Coastal Plan (LCP) states that natural vegetation buffers are required to protect
the ESHA resources from being degraded, and this element specifically applies to fire clearance. Where
new development will occur, the following additional requirements apply:

1. New development is to be sited and designed to minimize impacts to ESHA by minimizing
grading, limiting the removal of naturai vegetation.
2. Grading during the rainy season is prohibited.

Graded and other disturbed areas must be landscaped or revegetated with primarily native,
drought resistant plants at the completion of grading.

4. Measures to restore disturbed or degraded habitat on the project site shall be included as
mitigation, if feasible.

5. Fencing must be limited, and in or adjacent to ESHA, must be sited and designed to allow
wildlife to pass through.

6. Exterior lighting must be limited in intensity and shielded to minimize impacts on wildlife.
New development must be sited and designed to minimize required fuel modification.
The City of Malibu LCP further states that while public recreation, including relatively low cost

accommodations are encouraged, they must be sited to minimize impacts to ESHA and visual resources in
addition to being designed to meet fire safety standards.

e e e e —
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3.0 Environmentally Sensinive Habitar Areas (ESHA)

3.2 ESHA in the SMMC Ramirez Canyon Property

The SMMC properties subject to the Plan are within ESHA as designated in the Malibu LCP. Therefore,
the above requirements would apply to further developments on these properties, including the areas
proposed as part of the development planned for the SMMC Rameriz Canyon property for accessible
overnight camping activities, tours, gatherings, trail camps, special events, and offices. None of these
activities are allowed in ESHA. The proximity of some residential structures to flammable vegetation has
resulted in extensive clearing to reduce fire risk, some of which removed coastal scrub ESHA. In
addition, fire protection clearing results in degradation of the habitat by opening up areas to weed
infestation and erosion.

The development planned for the SMMC Ramirez Canyon property would result in several potential
impacts related to increased human presence for camping and special event activities that could further
degrade the ESHA. Possible impacts include: degradation/removal of ESHA to construct camp grounds
and fire clearance areas around them, increased fire risk, increased presence of non-native animals, the
potential to introduce and/or spread infestations of non-native invasive species, increased night lighting,
presence of pets that could injure wildlife, erosion along trails and in sloped areas, and trash blowing from
camping and day use areas into adjacent natural habitat. These impacts are discussed in more detail
below.

The increased human presence on site would increase the presence of propagules (e.g., seeds) of non-
native invasive species. Propagules of non-native plants can be imported onto the site on spread within
the site (along trails and roads} on a person’s boots, clothing, backpack, pets (primarily dogs), car tires, or
the undercarriage of a car. As non-native invasive species spread along trail corridors, they establish
footholds that allow them to spread into the native scrub when openings appear, such as shortly after fire
or erosion along trails. Hence, an active and adaptive weed management plan should be integrated into
the project design. The weed management plan should address weedy species that are currently present
on site (to prevent them from spreading), monitoring of the project site for new weed infestations, and an
aggressive treatment and removal program for the life of the project.

The construction of proposed trails could lead to erosion either along trails or leading downslope from
them particularly on steep slopes. Erosion could lead to losses of surface material (topsoil), increases in
weed infestations, and sedimentation of the creek. These risks should be controlled by establishing a
fully-funded trail inspection and maintenance program.

Litter and trash from camping and day use areas would be expected to periodically blow into adjacent
habitats. This could result in visual impacts, nuisance, and mortality or stress to animals that ingest or
become entangled the refuse. This risk should be minimized by having a trash removal program that
would remove all wind blown trash from the camping and day use areas on a regular basis.

e ——
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4.0 Stream ESHA

As noted in Section 3.0, natural habitats along streams (termed riparian areas) are considered ESHA.
Riparian habitats consist of coast live oak-dominated areas and sycamore-willow woodlands, focused
along the creek channel and floodplain (LSA Associates, Inc 2002). The natural plant communities in the
developed portion of the canyon, concentrated along the floodplain area of the property, have been
degraded. This area contains mostly non-native vegetation that has been planted or naturalized in the
area. The condition of the riparian habitat, particularly on the east side of the creek in the lower reaches
of the property, have been degraded by residential development and associated landscaping within the
riparian zone starting in 1953 (LSA Associates, Inc 2002).

Proposed development and use of existing facilities in the SMMC Ramirez Canyon property include
construction of bridges or low water creek crossings and removal or pruning of native vegetation along
the creek. Existing bridges and low water crossings, as applicable, may need to be improved, widened,
and/or replaced for access and to provide adequate escape routes in the event of a fire or other emergency.
Work in the creek bed could result in degredation of waters of the U.S. and wetlands, removal of riparian
and/or wetland vegetation, sedimentation of downstream aquatic habitats, and mortality or stress to
agquatic wildlife.

The increased human presence resulting from the project could result in impacts to the riparian habitat.
Nighttime lighting in the canyon, and particularly in or adjacent to the riparian corridor, would increase as
campers light their surroundings. This could interfere with movement of wildlife that use riparian
comridors at night. Noise associated with the campers could also interfere with wildlife movement at night
as well as in the daytime, thereby reducing the quality of the habitat for these animals or the quantity of
the habitat if the animals avoid use of the area once camping begins. Human presence would likely
attract non-native species and well as some native species that are adapted to human activities (e.g.,
English sparrow, American crow). An increase in these species could displace native species present
before the camps were developed.

Establishing new campgrounds would lead to an increase in the presence of pets on site. This could
potentially impact wildlife by 1) direct mortality when pets capture or harass wildlife, or 2) by causing
animals to leave the area due to harassment.

As described in Section 3.2, erosion from trails in upland areas could affect creek habitats, and trash from
camping and day use areas could blow into the riparian corridor,

Under Section 404 of the Clean Water Act (CWA), the U.S. Army Corps of Engineers has jurisdiction
over activities within the ordinary high water mark of streams; the Regional Water Quality Control Board
has jurisdiction under Section 401 of the CWA. Under Section 1600 of the Fish and Game Code the
California Department of Fish and Game has jurisdiction over developments that could affect the bed and
banks of a stream and its associated riparian corridor. Developments (including repairs and habitat
enhancement) within their jurisdiction require a Streambed Alteration Agreement. Typical conditions of
such a permit are:

Native Vegetation Protection

¢ Restoration shall include the revegetation of stripped or exposed work and/or mitigation areas
with vegetation native to the area.

¢ No native vegetation with a diameter at breast height (DBH) in excess of 3 inches shall be
removed or damaged without prior consultation and approval of a Department representative.
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In areas of temporary disturbance, where vegetation must be removed, native trees and shrubs
with DBHs of 3 inches or less shall be cut to ground level with hand operated power tools rather
than by grading.

Vegetation removed from the stream shall not be stockpiled in the stream bed or on its bank, The
sites selected on which to push this material out of the stream should be selected in compliance
with the other provisions of this Agreement. Where possible, brush piles shall be left outside the
channel in upland areas to provide wildlife habitat.

No living native vegetation shall be removed from the channel, bed, or banks of the stream,
except as otherwise provided for in this agreement.

No equipment shall be operated or parked within the dripline of oaks. Protective fencing shall be
placed outside the dripline of oaks to prevent compaction of the root zone.

Any oaks, California black walnuts, and sycamores that are damaged or removed during
construction operations shall be replaced in kind at a 10:1 ratio. Valley oaks shall be replaced in
kind at a 15:1 ratio. Elderberry, cottonwood, and willows shall be replaced at 5:1.

Removing Non-native Vegetation

The Operator shall remove any non-native vegetation (tree tobacco, castor bean, giant cane, etc.)
from the work area and shall dispose of it in a manner and a location that prevent its
reestablishment. Removal shall be done at least twice annually during the spring/summer season,
as needed, through the term of restoration.

Giant Cane, if present, shall be cut to a height of 6 inches or less, and the stumps painted with an
herbicide approved for aquatic use within 5 minutes of cuiting. Herbicides shall be applied at
least three times during the period from May 1 to October 1 to eradicate these plants. Where
proposed methods for removing giant cane deviate from this procedure, the Operator shall present
the alternate methods, in writing, to the Department for review and approval, prior to
construction.

Whenever possible, invasive species shall be removed by hand or by hand-operated power tools
rather than by chemical means. Where control of non-native vegetation is required within the
bed, bank, or channel of the strcam, the use of herbicides is necessary, and there is a possibility
that the herbicides could come into contact with water, the Operator shall employ only those
herbicides, such as Rodeo/Aqua-Master (Glyphosate), that are approved for aquatic use. If
surfactants are required, they shall be restricted to non-ionic chemicals, such as Agri-Dex, that are
approved for aquatic use.

The Operator shall apply any herbicides in accordance with state and federal law. No herbicides
shall be used where Threatened or Endangered species occur. No herbicides shall be used when
wind velocities are above 5 miles per hour.

No herbicides shall be used on native vegetation unless specifically authorized, in writing, by the
Department.

Staging/storage areas for equipment and materials shall be located outside of the stream/lake.

Project Conditions

The Operator shall only use unconcreted rock rip-rap.

Bottoms of temporary culverts shall be placed at or below streamn channel grade. Bottoms of
permanent culverts shall be placed below stream channel grade deep enough so that sediments
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4.0 Stream ESHA

accurnulate at the bottorn to mimic a natural bottom, If any structure is cast in place, the area
'@ poured shall be completely bermed and isolated to contain all and any wet cement, even if water
is not present. The pH of hot concrete may be as high as 13, a level that is toxic to wildlife.

* Storm drain lines/culverts shall be adequately sized to carry peak storm flows for the drainage to
a single outfall structure. The storm drain lines/culverts and the outfall structure shall be properly
aligned within the stream and otherwise engineered, installed and maintained, to assure resistance
to washout. They will also be resistant to erosion of the stream bed, stream banks and/or fill. To

@ reduce erosion, water velocity shall be dissipated at the outfall.

* An oil/water/trash separation and removal system shall be installed at all storm drains and street
runoff structures prior to the water flowing into the creek channel. This system shall function as
designed and shall be maintained on a regular basis by the landowner(s).

® Cleanup

* Structures and associated materials not designed to withstand high water flows shall be moved to
areas above high water before such flows occur.

* Any materials placed in seasonally dry portions of a stream or lake that could be washed
downstream or could be deleterious to aquatic life shall be removed from the project site prior to
® inundation by high flows.

*  Areas of disturbed soils with slopes toward a stream or lake shall be stabilized to reduce erosion
potential. Planting, seeding, and mulching is conditionally acceptable. Where suitable vegetation
cannot reasonably be expected to become established, non-erodible materials, such as coconut
fiber matting, shall be used for such stabilization. Any installation of non-erodible materials not

® described in the original project description shall be coordinated with the Department.
Coordination may include the negotiation of additional Agreement provisions for this activity.

¢ If vacuum trucks or pumps are used to clean up any contamination, or for any other use, the
vacuum hose shall be placed in a 3- to 4-square foot area and protected on all sides by
exclusionary fencing to lower velocities and prevent the uptake of any aquatic life.

| @ Pollution, Sedimentation, and Litter

e No debris, soil, silt, sand, bark, slash, sawdust, rubbish, construction waste, cement or concrete or
washings thereof, oil or petroleum products or other organic or earthen material from any
logging, construction, or associated activity of whatever nature shall be allowed to enter into or
be placed where it may be washed by rainfall or runoff into, waters of the State. When operations

® are completed, any excess materials or debris shall be removed from the work area. No rubbish
shall be deposited within 150 feet of the high water mark of any stream or lake. Fish and Game
Code Sections 3650 and 5652 prohibit any waste from being deposited within 150 feet of any
waters of the State, at any time, even after this Agreement has expired.

+ No concrete or concrete type material shall be poured for any structure if rain is forecasted within
15 days.

L
¢  The Operator shall comply with all litter and pollution laws. All contractors, subcontractors, and
employees shall obey these laws and it shall be the responsibility of the Operator to ensure
compliance.
* The Oﬁcrator shall mark, sign, or stencil all storm drains warning that dumping is illegal and that
® all storm drains drain to creeks, rivers or the ocean.
- — ]
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* Any equipment or vehicles driven and/or operated within or adjacent to the stream or iake shall
® be checked and maintained daily to prevent leaks of materials that, if introduced to water, could
be deleterious to aquatic life.

* Stationary equipment such as motors, pumps, generators, and welders, located within or adjacent
to the stream/lake shall be positioned over drip pans.

* No equipment maintenance shall be done within or near any stream channel or lake margin where
® petroleum products or other pollutants from the equipment may enter these areas under any flow.

® The clean-up of all spills shall begin immediately. The Department shall be notified immediately
by the Operator of any spills and shall be consulted regarding cleanup procedures.

e Raw cement/concrete or washings thereof, asphalt, paint, construction waste, or other coating
material, oil or other petroleum products, or any other substances which could be hazardous to
® aquatic life, resulting from project related activities, shall be prevented from contaminating the
soil and/or entering the waters of the State. Any of these materials, placed within or where they
may enter a stream or lake, by the Operator or any party working under contract, or with the
permission of the Operator, shall be removed immediately.

¢ Equipment shall not be operated in wetted areas (including but not limited to ponded, flowing, or
wetland areas) without the prior written approval of the Department.

¢ No equipment shall be operated within the stream.

* Precautions to minimize turbidity/siltation shall be taken into account during project planning and
shall be installed prior to construction. This shall require that the worksite be isolated and that
water be diverted around the work area by means of a barrier, temporary culvert, new channel, or
other means approved by the Department. A row of straw bales or silt fencing shall be placed

® across the channel, prior to, and immediately downstream of, any work done within the
creek. Precautions shall also include placement of silt fencing, straw bales, sand bags, and/or the
construction of silt catchment basins, so that silt, or other deleterious materials are not allowed to
pass to downstream reaches. The method used to prevent siltation shall be monitored and
cleaned/repaired weekly. The placement of any structure or materials in the stream for this
purpose, not included in the original project description, or Department approved water

@ pollution/water diversion plan shall be coordinated with the Department. Coordination shall
include the negotiation of additional Agreement provisions.

e Silty/turbid water from dewatering or other activities shall not be discharged into the stream.
Such water shall be settled, fillered, or otherwise treated prior to discharge. The Operator's
ability to minimize turbidity/siltation shall be the subject of pre-construction planning and feature
implementation.

s  Water containing mud, silt, or other pollutants from equipment washing or other activities, shall
not be allowed to enter a lake or flowing stream or placed in locations that may be subjected to
high storm flows.

* Rock, gravel, and/or other materials shall not be imported to, taken from, or moved within the bed
or banks of the stream, except as otherwise addressed in this Agreement. Water shall not be
pumped from the channel and used for dust control or any other use in the project.

Protection For Wildlife and Aquatic Species

¢ The Operator shall not remove or otherwise disturb vegetation or conduct any other project
activities on the project site from March 1 to September 15 to avoid impacts to breeding/nesting
® birds. OR, Prior to construction or site preparation activities, the Operator shall have a qualified

e ———
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4.0 Stream ESHA

biologist survey all breeding/nesting habitat within the project site and adjacent to the project site
for breeding/nesting birds. If listed species are present, surveys shall begin no later than June 1.
Surveys shall be conducted every 7 days for 8 consecutive weeks until at least July 1.
Documentation of findings, including a negative finding must be submitted to the Department for
review and concurrence. If no breeding/nesting birds are observed and concurrence has been
received from the Department, site preparation and construction activities may begin. If breeding
activities and/or an active bird nest is located and concurrence has been received from the
Department, the breeding habitat/nest site shall be fenced a minimum of 300 feet (500 feet for
raptors) in all directions, and this area shall not be disturbed until the nest becomes inactive, the
young have fledged, the young are no longer being fed by the parents, the young have left the
area, and the young will no longer be impacted by the project.

¢ If threatened or endangered species are observed in the area, no work shall occur during the
breeding season (March 1 through September 15) to avoid direct or indirect (noise) take of listed
species and State and/or Federal threatened/endangered species permits may be required prior to
commencing project activities. This Agreement does not authorize take of species listed as
Threatened and/or Endangered.

* Be advised, migratory nongame native bird species are protected by international treaty under the
Federal Migratory Bird Treaty Act (MBTA) of 1918 (50 C.F.R. Section 10.13). Sections 3503,
3503.5 and 3513 of the California Fish and Game Code prohibit take of all birds and their active
nests including raptors and other migratory nongame birds (as listed under the Federal MBTA).
This Agreement does not allow the Operator, any employees, or agents to destroy or disturb any
active bird nest (Section 3503 Fish and Game Code) or any raptor nest (Section 3503.5) at any
time of the year.

* The Operator's activities within the stream course shall be limited to the dry period of the year
from May 1 to December 1 and when the stream is not actively flowing and no measurable rain is
forecasted within 72 hours. If measurable rain is predicted within 72 hours during construction,
all activities shall cease for the season, and protective measures to prevent siltation/erosion shall
be implemented/maintained.

o If Least Bell's Vireo (LBV), willow flycatcher, red-legged frog, steelhead, tiger salamander,
Lyon’s pentachaeta, southwestern pond turtle, CA horned lizard, or any other T/E species or
species of concern, are found within 500 feet of the work area, the Operator shall contact the
Department immediately of the sighting and shall request an onsite inspection by Department
representatives (to be done at the discretion of the Department) to determine if work shall
begin/proceed. If work is in progress when sightings are made, the Operator shall cease all work
within 500 feet of the areca in which the sighting(s) occurred and shall contact the Department
immediately, to determine if work shall recommence. Should these, or any other rare, threatened
or endangered species, or species of concern, occur in the area, the Operator shall submit, for
Department review and approval, a plan to ensure that no rare, threatened or endangered species
are disturbed during project implementation. The plan shall be approved by the Department prior
to initiation of any work,

Administrative

» The Operator shall provide a copy of these conditions, to all contractors, subcontractors, and the
Operator’s project supervisors. Copies of this Agreement and all required permits and supporting
documents, shall be readily available at worksites at all times during periods of active work and
must be presented to any Department personnel, or personnel from another agency upen demand.
All contractors shal! read and become familiar with the contents of this Agreement.

L. _ ______ ______ ______ __  _ _ _______________ ________ _ _ ___________________ _______ — __
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4.0 Stream ESHA

» A pre-construction meeting/briefing shall be held involving all the contractors and subcontractors,
P concerning the conditions in this Agreement.

| * The Operator shall notify the Department, in writing, at least five (5) days prior (o initiation of

| construction (project) activities and at least five (5) days prior to completion of construction
{project) activities. Notification shall be sent to the Department at 4949 Viewridge Avenue, San
Diego 92123, Attn: ES. FAX Number (858) 4674299,

® ® The Operator herein grants to Department employees and/or their consultants (accompanied by a

Department employee) the right to enter the project site at any time, to ensure compliance with
the terms and conditions of this Agreement and/or to determine the impacts of the project on
wildlife and aquatic resources and/or their habitats.

®
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o
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5.0 Water Quality

In addition to the requirements of PRC 30231, the Plan area includes an Area of Special Biological
Significance (ASBS). The State has implemented policies and procedures to protect the water quality in
ASBS.  Also, the Malibu LCP mandates protection and enhancement of water quality. Thus,
requirements and expectations that proposed projects would enhance rather than impact water quality
already exists.

The description of the Access Enhancement Plan provided at the SMMC website (http://sminc.ca.gov/)
acknowledges that the project would involve hydromodification. The SMMC’s document “Planning
Considerations and Constraints” (4/14/08, posted on their website http://mrca.ca.gov/pwp.html) claims
the “overlay includes water quality policies that reflect water quality protection provisions of the LCP
specifically applicable to the proposed trail and park improvements.” Regardless, the Plan proposed by
the SMMC and MRCA has the potential to impact the quality of local surface waters and marine waters
due to the following:

* Increased turbidity levels and siltation in creeks from erosion of soils from grading, vegetation
removal, car traffic, hiking, and horseback riding;

¢ Increased bacterial and nutrient levels in creeks from runoff carrying horse manure and leaching
or runoff from poorly-maintained restrooms;

* Modified flows in creeks causing stream channel scour and erosion due to increased flows related
to impermeable surfaces;

e Higher property visitation is likely to contribute to higher trash and debris loadings to the creeks,
as well as coastal waters that receive the creek drainage;

¢ Earthmoving equipment is a potential source for petroleum spills which, if not contained and
cleaned up, could be carried by stormwater runoff into creeks and the ocean;

* Increased bacterial loadings in creeks would contribute to higher bacterial levels in shoreline
areas adjacent to the mouths of coastal creeks;

s Itis not possible to classify the significance of potential water quality impacts associated with the
Plan without more information on the project components and plans for incorporating mitigation
measures and BMPs (http://mrca.ca.gov/pwp.html). Assuming that appropriate BMPs are
incorporated and adequately maintained, it is unlikely that the proposed project would have
significant direct impacts on surface or marine water quality;

¢ However, it could be argued that the project would lead to significant indirect and/or cumulative
impacts. If, for example, the proposed project contributes to increased risk of fires, it is likely
that the loss of vegetative cover in the watershed would result in greater potentials for erosion of
soils into the creek, which would cause siltation in the creeks, as well as temporary accumulation
of creek sediments in the nearshore zones of local beaches. Subsequent runoff also could
ransport fire retardant chemicals into the creek and eventually to the ocean, which would have
implications for the toxicity of the munoff to organisms in the receiving waters.

The nearshore waters of the Malibu shoreline area of Santa Monica Bay consistently contain bacterial
levels that exceed the AB411 guidelines (minimum microbiological contaminant standards for protection
of public health). (AB411 requires testing of waters adjacent to public beaches and public notification of
health hazards.) Beaches near the mouths of Escondido and Ramirez Creeks have had elevated levels of
indicator bacteria during three of the past four years. Various studies to identify and assess the possible
source(s) of the bacteria have been conducted or planned. For example, the County of Los Angeles
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5.0 Water Quality

Department of Public Works (2007) authorized a study for evaluating bacterial sources in the Ramirez and
Escondido Creeks watersheds. The study would be performed by the Southern California Coastal Water
Research Project (SCCWRP). According to the SCCWRP website {www.sccwrp.org/view.php?id=406),
the study is scheduled to be completed in 2009. The City of Malibu initiated a Clean Water Program in
2001 that has provided $35 million in funding for a variety of strategic action plans to improve water
quality at city beaches. As part of this program, the City sponsored a study by URS Griener in 2000 to
evaluate potential contributions from leaking septic systems {onsite wastewater treatment systems) to
nearshore bacterial levels. The study concluded that local septic systems did not appear to be a primary
source for bacteria (City of Malibu 2006).

The City of Malibu, along with EPA and the Regional Water Quality Control Board, believe that multiple
sources, including urban runoff, wildlife, equestrian and domestic animals, and humans, contribute to the
bacterial contamination of local beaches (City of Malibu 2006). The total maximum daily load (TMDL)
for bacteria at Santa Monica Bay Beaches, adopted by EPA and the RWQCB, identified urban runoff as a
primary source of bacterial contamination of beaches, whereas contributions from septic systems were not
considered a significant source.

A Bacterial TMDL Implementation Plan was developed for the City of Malibu and County of Los
Angeles. The Implementation Plan contains measures for reducing the sources of bacterial contamination
to local beaches. The City of Malibu authorized construction of a stormwater treatment facility at
Paradise Cove (Council Agenda Report, 4/26/07). The new treatment facility is intended to provide a
permanent system that would replace the existing “experimental” facility that utilizes rented equipment
and has limited capacity. The City believes that a properly designed and sized facility will improve the
quality of dry weather and first flush flows from the Ramirez Watershed into the ocean. As part of the
professional services agreement with the design contractor, the City is requiring the contractor to collect
and analyze available data on Solstice Creek flows, tides, rainfall amounts, treated effluent quality, and
Creek water quality. The contractor is also responsible for calculating average dry weather flows and
estimate first flush flow rates. Also, as part of the Malibu Civic Center Integrated Water Quality
Management Plan, the City has acquired land for stormwater detention and treatment wetlands to filter
and disinfect flows from three storm drain systems that reach Malibu Creck and Lagoon.

So, it could be argued, the area of the proposed project has an existing condition of poor water quality,
related primarily to elevated bacterial levels in coastal waters. The City of Malibu, along with the County
of Los Angeles and other state and federal agencies, has recognized the problem, prepared a TMDL, and
authorized funding for infrastructure improvements to address the issue. Thus, the project proposed by
the SMMC and MRCA, if not carefully implemented, maintained, and monitored, could exacerbate
existing conditions, undermine ongoing efforts to improve water quality conditions in the area, and be
inconsistent with the LCP and with protection afforded to the ASBS.
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6.0 Traffic

The following are comments/comparisons of SMMC related traffic studies.
6.1 Studies Reviewed

* Crain - Trip Generation Estate Homes Study (1999)

* Crain - Traffic Analysis for Streisand Center Conversion (1999)
*  Crain - SMMC Traffic/Parking Analysis (2006)

¢ ATE - SMMC Traffic/Parking Analysis & Appendix (2008)

6.2 Initial Comments/Comparisons of Studies

o 6.2.1 Summary of Studies

Crain Trip Generation Estate Homes Study (1999). A “baseline” trip generation for the SMMC Ramirez
property was established assuming six “estate homes™” and using the estate home trip rate of 76 per
weekday and 80 per weekend day.

® Crain SMMC Traffic/Parking Analysis (2006). Project impacts were analyzed based on acreage for a
Regional Park land use from the ITE 7" Edition and San Diego Traffic Generators manual. Average
Daily Trip (ADT) volume data were collected for Winding Way east of Porterdale Drive and for Kanan
Dume Road north of Cavalleris Road. An appendix summary of a trip management plan for SMMC
activities was included.

& ATE SMMC Traffic/Parking Analysis & Appendix (2008). Project impacts were analyzed based on
available/pravided parking spaces from the San Diego Traffic Generators manual. The baseline number
of vehicle trips for the Ramirez property was based on the Crain Trip Generation Estate Homes Study
(1999). ADT volume data were collected during a peak summer month (i.e., the time of highest beach
traffic) at the two gates into Ramirez Canyon, one on Ramirez Canyon Road on the south side of Pacific
Coast Highway (PCH) and the other on Delaplane Road north of PCH.

6.2.2 Comparison of Studies

In the SMMC traffic impact analyses, the proposed uses of the Ramirez property are consistently
compared against a “baseline” land use of six “estate homes.” However, according to information
obtained from longtime residents of the area, the historical use of the property was as a single estate used
D for vacations and occasional weekends. There have never been six “estate homes” on the property. At
most, the property has been operated as a multi-purpose facility, which would have a different trip
generation. Furthermore, there is no evidence in the SMMC submittals that six legal parcels are present
on the SMMC Ramirez Canyon property that can be separately developed with single family homes and
sold as such. Therefore, using this theoretical but non-existent land use as a “baseline” for traffic
generation purposes is not appropriate or consistent with standard traffic engineering practices. In
) addition, the Crain study uses an “inflator” for the traffic generation factor, without explaining the factual
basis for doing so. In fact, the SMMC property was historically used less frequently than the typical
single family house, and is in a neighborhood with other homes that serve as weekend or vacation homes.
Thus, instead of vsing an “inflator,” Crain should have used a “deflator” for trip generation purposes,
Had Crain done so, the number of trips generated by 6 single family homes would have been less than 58.

e _________{
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The two most recent studies offered by the SMMC (Crain 2006, ATE 2008) project the number of traffic

trips generated by the proposed uses of the Ramirez property based on the number of proposed parking
spaces. The resultant trip generation is compared against the “baseline” number of trips (described above)
to determine whether the proposed project exceeds that baseline and would therefore have impacts on the
residents along Ramirez Canyon Road. This analysis is fundamentally flawed since 1) the baseline is
inappropriate for the reasons explained above, and 2) each parking space may be used multiple times
during a day and parking on the SMMC Ramirez property may occur in parking spaces or on other
portions of the property. These two studies also analyze the traffic impacts of the proposed use of the
SMMC Ramirez property assuming the existence of a 2-lane undivided roadway. However, neither
study takes into account the effect/impact of the unique characteristics of Ramirez Canyon Road (i.e., the
roadway narrows to one lane in a number of locations, lack of curbs/gutters, the one-lane tunnel which is
the only way to leave the Canyon heading east on PCH, roadside parking, etc.), all of which affect the
capacity of the roadway to handle the traffic load. Both of the most recent studies imply a ‘zero” increase
to traffic on Ramirez Canyon Road from the proposed project (no analysis section is provided in the 2006
Crain study, but a conclusory statement indicates the project will comply with the existing trip
limitations). This conclusion appears unsupported by the data,

Based on the methodology used in the ATE SMMC Traffic/Parking Analysis (parking spaces), we
conclude that the number of trips generated from the proposed uses of the Ramirez property would be
much higher than the trips generated prior to the SMMC’s use of the property, and higher than the “80
trip” baseline used in the analyses.

In addition, the 2006 Crain study set forth a calculation of vehicle trips based on the number of acres of a
proposed park site. Applying that methodology to the SMMC Ramirez Canyon property, a “park” use
generates 9-14 trips (weekdays}, 13-16 trips (Saturdays}, and 24 trips (Sundays).

6.3 Additional Questions

e Will alternate vehicular access routes be constructed?

*  Why does the ATE SMMC Traffic/Parking Analysis conclude these roadways operate at LOS A:
o Kanan Dume Road north of Cavalleri Road
o Ramirez Canyon south of entrance gate
o Delaplane Road south of entrance gate

while the Crain SMMC Traffic/Parking Analysis (2006), concludes that Winding Way east of
Porterdale Drive operates at LOS F?

e  Why are the ADT volumes for Winding Way in the Crain SMMC Traffic/Parking Analysis
(2006) the same as the ADT volumes shown in the ATE SMMC Traffic/Parking Analysis (2008)
for Kanan Dume Road north of Cavalleri Road?

6.4 Alternative Land Use

If the six parcels within the SMMC Ramirez Canyon property were sold and developed as individual
home sites, the traffic generated would be 58 per weekday and 61 per weekend day. This is less than the
76 per weekday and 8Q per weekend day in the Crain Trip Generation Estate Homes Study (1999).
Fewer trips were calculated for the residential use because the “adjustment” factors of 2.90 for weekday
and 3.06 for weekend trips based on Federal Highway Administration criteria were not included. These
factors were used in the 1999 Crain study and justified based on house size, price, and demographics.

. ________ _________]
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7.0 Noise

7.1 Effects of SMMC Ramirez Canyon Property Traffic Noise

e Noise resulting from vehicular traffic along access roads serving the SMMC Ramirez Canyon property
could cause a substantial increase in noise ar residences located along the access Ramirez Canyon Road
resulting in a significant environmentql impact upon area residents at the northern end of Ramirez
Canyon Road. Given the topographical conditions and the relationships between the receiving properties
and the roadways, there may not be any reasonable or feasible measures to mitigate such an impact.

p. The only access to the site is via Ramirez Canyon Road. Residences adjoin this rural, low volume

roadway. The primary source of noise affecting this area is vehicular traffic on Pacific Coast Highway,
Residences along Ramirez Canyon Road are located up to approximately 4,500 feet from PCH. The
Noise Element of the Malibu General Plan provides information on noise level from the Pacific Coast
Highway. Table 6-2 of that plan shows that the Community Noise Equivalent Level (CNEL) is about 55
dB at distances of 550-600 feet from the roadway. By extrapolating to a distance of 4,500 feet, using
standard traffic noise modeling methods, the noise level from PCH traffic is calculated to be about 40 dB
CNEL or less, which is a very quiet setting.

Vehicular traffic associated with the proposed uses of the SMMC Ramirez Canyon property would cause
a significant noise impact if the traffic resulted in a substantial increase in noise at these residences, either
on a 24-hour average basis (e.g., CNEL) or from intermittent noise. SMMC projects that daily traffic will
be 80 trips per day. Hourly average noise levels throughout the day could reach about 40 dBA L., 50 feet
® from the roadway. Each individual car would probably be noticeable. SMMC states that special event
patrons would use 15-passenger vans. Up to 200 people are expected at special events, necessitating
about 15 one-way trips, assuming 90 percent occupancy in the vans. Peak hour average traffic noise
resulting from the vans is calculated to be 54 dBA L, 50 feet from the roadway. This could be up to 10-
15 dBA above existing levels causing a substantial increase in noise resulting in a significant noise impact
in this quiet rural area. This is not consistent with Noise Policy 1.1.1 of the Malibu General Plan that
® states, “The City shall protect residences, parks, and recreational areas from excessive noise 1o permit the
enjoyment of activities.” Furthermore, Noise Implementation Measure 6 states the following, “Require
an acoustical analysis as part of proposed development to ensure that noise mitigation is included in the
project where activities associated with proposed uses are likely to produce noise levels exceeding the
adopted city noise level standards [50 dBA CNEL], at existing or planned noise sensitive uses, including
but not limited to, residences, schools, hospitals, long-term in-patient medical treatment and care
o facilities, churches, and libraries.”

7.2 Effects of SMMC Ramirez Canyon Property Use Noise

Activities and events on the property would generate noise levels that would substantially exceed existing
ambient noise levels and the “maximum exterior noise limits non-transportation sources” set forth in the
| Malibu General Plan.

The SMMC proposal provides insufficient information to conduct a thorough and guantitative analysis of
community noise that could result from activities and events on the property. The numbers of people
participating in such activities and events and the presence or absence of sound amplification equipment
need to be clarified, Property infrastructure is clustered in the southern portion of the property in areas
¢ near the Art Deco House and the Barwood House near existing residents. The Art Deco House is located
approximately 260 feet to the nearest residential property line and 450 feet to the nearest residence. The
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Barwood House is located approximately 450 feet from the nearest residential property line and 530 feet
lo the nearest residence.

The level of amplified music varies depending upon the event. Concerts would be expected to generate
the highest noise levels. Other events, such as weddings or receptions, would generate lower noise levels
depending upon whether amplified or un-amplified music, live bands, or pre-recorded music was played,
Sound levels from this wide range of events would be expected to range from 75 dBA to 95 dBA at a
distance of 50 feet from the source of the music. At the nearest residences, noise levels would be reduced
about 20 dBA from this range as a result of the intervening distance. The level of noise from music
could, therefore, be expected to range from about 55 to 75 dBA at the nearest neighboring properties.
Table 6-4 of the Noise Element of the General Plan sets maximum exterior levels for non-transportation
sources. The noise limits are 55 dBA L.q and 75 dBA L., from 7:00 AM to 7:00 PM; 50 dBA L., and 60
dBA L, from 7:00 PM to 10:00 PM; and 40 dBA L, and 55 dBA L, from 10:00 PM to 7:00 AM. The
noise level from music typically does not have a very large dynamic range with maximum levels only
about 5 dBA above average levels. Average noise levels resulting from all sources of musical events
could, therefore, exceed the day, evening, and night L., noise limits. The maximum intermittent noise
level limits may also be exceeded by the louder musical events, such as concerts. Furthermore, as noted
previously, existing ambient noise levels at residences in the area are expected to be quite low. Other
possible noise sources resulting from activities on the property would include car stereos and boom boxes
that are operated by campers, the sound of raised voices, and sounds from loud motorized vehicles such
as motorcycles operating within the property. There is, therefore, the strong probability that the noise
level from events on the property would substantially exceed local noise limits and existing ambient noise
levels at the residences in the area, resulting in a significant noise impact upon area residents.

- . _____J
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8.0 Alternatives

8.1  ARernative Locations

@ Alternative locations for events, accessible overnight camping, trail camps, and office space were
evaluated. SMMC, MRCA, and Mountains Restoration Trust own 554 parcels within 20 miles of
Ramirez Canyon, and SMMC and MRCA are part owners of the King Gillette Ranch, also within 20
miles of Ramirez Canyon. These parcels range in size from less than 0.1 acre to 634.3 acres. The 554
parcels were mapped (Figure 9), and a subset of 92 parcels located near roads (Figure 10) were mapped
on aerial photographs. These parcels were assessed for vegetation (fire risk and ESHA issues),

® topography, public road access, presence of disturbed areas where parking, buildings, or camp sites couid
be constructed with minimal environmental damage, and proximity to urban or commercial areas for
compatibility.

Direct access to a public road is available for 60 of the 92 parcels, although there may or may not be roads
within the parcels themselves. Several have questionable road access that would need further
investigation. Vegetation on the parcels is predominantly chaparral and/or coastal sage scrub (73 of 92

'@ parcels). Qak woodland, grassland, riparian corridor, and disturbed (barren, landscaped, or agriculture)
are also present on some parcels.

Table 5 summarized the information obtained from the aerial photographs as well as an assessment of
suitability for office buildings, events, accessible overnight camps, and trail camps. Criteria used in this
evaluation are:

1. Office Buildings. Existing buildings present on the parcel in or adjacent to a comnercial area.

2. Special Events. Highly disturbed or other open areas with low fire risk and road access where
, events could be held in a park-like setting, but not in close proximity to residential areas.

3. Accessible Overnight Camps. Disturbed areas present with road access where such camp sites
and parking could be built with minimal environmental damage and fire risk (i.e., open space
with bare ground or grassland),

4. Trail Camps. Parcel is large enough for a trail and camps or contiguous with other open space for
trails, and areas of grassland or oak savannah where camps could be placed without native brush
clearing for fire safety.

@ King Gillette Ranch. The 588-acre King Gillette Ranch was purchased as parkland by a partnership of
SMMC, MRCA, National Park Service, California State Parks, and several other state and local agencies
(http://smmc.ca.gov/KGRP/suide.html, hup://www.nps.gov/samo/planyourvisit/kinggilletteranch.htm). The
most recent use of the property was as a private university. Suitability of the King Gillette Ranch for ali
four of the uses proposed at Ramirez Canyon was evaluated using information on these websites. Plans
are being developed for use of the property, located 6.7 miles northeast of the SMMC Ramirez Canyon

® properly, and a Draft Design Concept Plan has been written (October 2008 project description on the
SMMC website). The primary management objectives include preservation, conservation, and restoration
of habitats; protection of cultural resources; and provision of public access for nature education and
recreation uses. Existing site improvements provide facilities for public access and recreation (e.g.,
parking, restrooms, picnic areas), public programs, and administration and management offices. A total
of 21 structures with a combined 109,000 square feet of space are present and include dorm, classroom,

® administrative, maintenance, and parking facilities. All but two structures are proposed to be adaptively
re-used.
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8.0 Alternatives

L%@r%ﬁl‘%&k%ﬁdded into three management areas (see map on SMMC website): existing
disturbed areas for moderate intensity use, existing developed areas for high intensity uses, and
existing/proposed low intensity use areas. Of these, the latter covers the largest area, with the high
intensity use areas around the existing structures. Most of the property (322 acres) is open space where
habitat conservation and restoration can occur as well as passive recreational activities such as hiking,
nature study, and other compatible uses. MRCA offers half-day, full-day, and overnight (5 days/4 nights)
outdoor education programs for students and their teachers.

Potential uses of the existing buildings include a visitor center, environmental education facilities, agency
administration offices, and events such as weddings and parties {Los Angeles Outdoor Recreation
Examiner 16 November 2008). The existing facilities can support indoor and outdoor events. According
to the proposed Design Concept Plan, special events will be allowed all year and could include weddings,

® retreats, workshops, conferences, and company picnics. Five areas can accommodate events for 100 to
350 guests: four are outside areas (tennis courts, lawn, and two courtyards) and the other is the dormitory
with a large meeting room (150 seats) and an auditorium (350 seats).

The King Gillette Ranch web site includes a more detailed description of the existing facilities and
potential future uses as well as maps showing vegetation, management areas, and existing/planned uses.

®
8.1.1 Offices
Public agencies, including park and recreation districts, generally have their offices in buildings within a
commercial area. For example, the following agency offices are located in city comumnercial areas and not
in the lands that these agencies manage.
9
Agency Qffice Location
Los Angeles County Parks and Recreation Department 433 Scuth Vermont Avenue, Los Angeles, CA
Baldwin Hills Conservancy 3578-C Eastham Drive, Culver City, CA 90232
National Park Service, Santa Monica Mountains 401 West Hillcrest Drive, Thousand (aks, CA 91360
® National Recreation Area
San Gabriel and Lower Los Angeles Rivers and 900 S. Fremont Ave., Annex Building, Althambra, CA
Mountains Conservancy 91802
The Nature Conservancy 523 W.6" St #1216, Los Angeles, CA 90014
SMMC currently has regional administrative offices in their Ramirez Canyon property for SMMC and
° MRCA, and proposes to continue to do so. This is not typical for the location of administrative offices

for park and conservation agencies as shown above, Alternative locations for these offices are available
in existing commercial buildings or could be constructed on commercial properties. None of the 92
parcels evaluated have existing buildings that appear suitable for offices, and only one parcel has a large
disturbed area (about 2,000 ft by 350 ft) adjacent to West Potrero Road where offices and parking could
be constructed. The parcel is 6940-060-285, and the total area of the parcel is 180 acres. A small
drainage along the south side of the disturbed area separates it from the rest of the parcel. The King
® Gillette Ranch has existing buildings that could be used for offices as described above. Thus, alternative
locations for the offices currently in the SMMC Ramirez Canyon property are available.

8.1.2 Special Events

Special events, particularly those with amplified sound, have been held on the SMMC Ramirez Canyon
o property in the past and caused considerable disturbance for the nearby residents. Section 7.0, Noise,

shows that noise from such events would likely exceed the maximum exterior noise level set forth in the

= . _____ __ ____ _ __________ _ .
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g LCPA MAL-MAJ-1-08 8.0 Alternatives

could be built at several locations, particularly in the oak woodland in the northern part of the parcel. No
water appears to be present on the parcel,

® Parcel 2061-033-905, located in Los Angeles County, near the City of Agoura Hills. This parcel extends
south of Agoura Road and west of Kanan Road. Access to this 116.5-acre parcel is via County Highway

N9 on the eastern side of the parcel. Vegetation is grassland, coastal sage scrub, and chaparral. A

| riparian corridor crosses the eastern tip of the parcel. Dirt tracks are present on the northeast side of the
parcel with some extending into the parcel. Trail camps could be developed in grassland areas near shrub

' areas. No water appears to be present on the parcel, except potentially in the short stream segment in the

® east.
8.2 Summary

Based on the evaluation of existing facilities in the area and many parcels already owned by MRCA,

SMMC, and other entities, mwost if not all the uses proposed for the SMMC Ramirez Canyon property

K could be better accommodated at other locations with fewer impacts on the environment and with less risk

' to the public and to the surrounding neighborhoods, In particular, King Gillette Ranch could provide
facilities for offices and events as could existing facilities and buildings. As described above, numerous
facilities are available in the area that could be used for events. Accessible overnight camping facilities
could be built in the SMMC Ramirez Canyon property within previously disturbed areas (e.g., tennis
courts), but other locations with existing facilities are available within 20 miles of the SMMC Ramirez

| ® Canyon property. Trail camps could be located at several properties with less environmental damage and
fire risk to adjacent residential arzas than at the SMMC Ramirez Canyon property.
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SAIC Environmental Capabilities

SAIC provides our clients an in-house staff that encompasses the full range of disciplinary expertise to

® support an environmental project’s needs. SAIC's Environmental Program in the western United States
serves a broad spectrum of federal, state, and local government agencies, and residential, commercial,
industrial, institutional, and telecommunications clients in the following arcas of expertise: .

*  Air Quality Studies and Management.

® * Biological Resource Studies and Management.
* Cultural Resource Management.
* Environmental Land Use Planning.
* Environmental Justice.

® » Information Management/Geographic Information Sciences (GIS).
* Remediation and Site Characterization Investigations.
* Transportation Analyses.
*  Water Resource Planning and Management.

® ‘ *  Watershed Planning and Management

Founded i 1969 to provide scientific and engineering services to private industry and federal government,
SAIC is now a Fortune 500 company with annual revenues of $7.8 billion and 43,000 employees
worldwide. SAIC’s environmental consulting practice ranks us as one of the nation’s largest environmental
consulting firms. SAIC's environmental staff are highly qualified professionals who are proficient at
successfully guiding projects to completion in accordance with complex federal and state regulatory
® requirements, including the National Environmental Policy Act (NEPA), the California Environmental
Quality Act (CEQA), and individual state environmental guidelines. Staff specialists in the environmental,
biological, physical and social sciences are experienced in preparing technical environmental documents
that meet federal, state and local regulatory requirements governing air and water quality, as well as cultural,
biological, and other environmental resources. With offices throughout the western United States offering
environmental and engineering support services, SAIC is able to provide comprehensive, multidisciplinary
® environmental and engineering planning capabilities for projects of any size.

BIOLOGICAL RESOURCE MANAGEMENT

SAIC's biological sciences team has extensive experience in environmental analysis and regulatory
compliance at federal, state, and local levels. SAIC biological resource staff includes wildlife biologists,
botanists, aquatic biologists, and wetland ecologists with expertise in freshwater, estuarine, and terrestrial
environments. SAIC is proud of its effective working relationships with key agencies involved in
environmental review, permitting, and resource management.

Habitat Evaluation and Vegetation Mapping. SAIC biologists perform habitat evaluations to identty
potential for sensitive species presence or absence, plant community surveys, and detailed vegetation
analyses throughout the western United States. In addition to providing supporting documentation for land

) acquisition, due diligence, and CEQA and NEPA compliance, SAIC has prepared independent
environmental assessments, technical reports, and scientific publications on such topics as the distribution,
abundance, and value of plant species and communities. Additionaily, SAIC cartographers and GIS
specialists prepare resource distribution maps that aid analysis and presentation.

e e i S ————
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Regulatory Compliance and Mitigation Effectiveness Monitoring. SAIC biologists have extensive
experience performing monitoring of permit compliance and mitigation effectiveness on a large variety of
construction and habitat restoration projects.

Revegetation and Habitat Restoration. SAIC biologists, working closely with physical scientists and
have provided consultation to clients across the country in the fields of reclamation and revegetation. This
work has included the production of Jong-range, comprehensive plans for revegetation and monitoring the
recovery of vegetation following project disturbances in a variety of sensitive environments.

Threatened and Endangered Species Surveys, SAIC biologists perform focused surveys to determine
presence and abundance of sensitive species integrated with data from resource databases and scientific
publications. Key SAIC staff members have the requisite approvals from federal and state wildlife agencies
to perform protocol surveys for a wide variety of species protected under state and federal endangered
species acts.

Data Collection and Field Experience. SAIC biologists are experienced in the collection and integration
of field data into environmental documents in support of CEQA and NEPA compliance.

Wetland Delineation and Restoration. SAIC employs the accepted federal methodology for identification
and delineation of jurisdictional wetlands and is also experienced in delineations to meet state criteria. SAIC
wetland ecologists perform wetlands mapping, functional assessment, delineation, permitting, and
restoration/creation and assist with the establishment of wetland mitigation banks.

Permit Acquisition and Agency Consultation. We provide professional permit support services for
Sections 404/401; Sections 600/2081; Section 7/10 consultation; and HCP preparation. Staff biologists
routinely perform both formal and informal consultation with local, state, or federal officials regarding
sensitive species and other resources.

CULTURAL RESOURCE MANAGEMENT

The SAIC team of historians, architectural historians, archaeologists, and anthropologists offers an
interdisciplinary approach to cultural resource management. SAIC enjoys an excellent reputation for
credibility with government agencies, and has successfully consulted with the Advisory Council on
Historic Preservation, the State Historic Preservation QOfficers (SHPOs) of several states, and numerous
local government entities.

Historic and Architectural Resources Surveys and Evaluations. SAIC staff have designed and
implemented numerous historic resources surveys, ranging in scope from a single property to an entire city
or military base and performed either as stand-alone studies or in support of NEPA or related state
documentation.

Archaeological Surveys, Resource Evaluations, and Mitigation Excavations. SAIC's highly trained
archaeologists are a quick response team, able to rapidly and accurately locate and assess the significance of
prehistoric and historic archaeological resources affected by a project.

ENVIRONMENTAL AND LAND USE PLANNING

SAIC’s environmental planning professionals and analysts provide you with the full spectrum of support
for every phase of project development, from site selection to permit acquisition.

NEPA Compliance. SAIC has extensive experience preparing Nationa! Environmental Policy Act (NEPA)
and related state-level documentation for both public and private sector projects. Clients include the
military, other federal and state regulatory and resource agencies, and commercial entities. We are proud of
our longstanding relationships with U.S. Department of Defense (all branches) and other federal agency
clients (bureaus of Land Management and Reclamation, U.S. Forest Service).

]

86 Analysis of Issues Relating to SMMC’s LCP Amendment Override Applicarion
December 2008
Exhibit 11 Page 146 of 249

NS



. LCPA MAL-MAJ-1-08 Appendix C. SAIC Statement of Qualifications

Land Use Analyses. SAIC offers a range of services essential to planning of large-scale, complex projects.

Capabilities include land use due diligence analyses, land use surveys, land use policy analyses, and

opportunity and constraints analyses related to natural resources, community infrastructure, scenic
@ resources, noise, and land use, '

A Community Services and Environmental Justice. SAIC has developed a series of computer-based socio-
demographic impact models with the primary function of predicting changes in the local or regional
demographic profiles potentially resulting from economic changes. The community services and
infrastructure model (CSIM) is a set of formal mathematical models designed to provide guantitative

'@ projections of project-related impacts on communities and regions for housing, community land use and

infrastructure, and community services and facilities.

Transportation Analyses. SAIC has extensive experience working closely with traffic and civil engineers

to support preparation of comprehensive traffic studies and mitigation plans for project waffic and

transportation impacts. SAIC's transportation planning services include policy analysis; traffic impact
v analysis; traffic forecasting; parking supply and demand studies; public transportation requirements and
 J impacts; and pedestrian, bicycle, and equestrian circulation studies, as well as the determination of related
air quality and environmental noise impacts.

‘ Facility Siting. SAIC studies inform project site selection decisionmakers with credible, comprehensive
i environmental constraints analyses and feasibility studies. SAIC integrates socioeconomic research, political
considerations, policy analysis, and physical resource analysis to facilitate project siting and land acquisition
@ decisions.

| Land Acquisition and Due Diligence Investigations. SAIC can determine entitlement status/potential

' and prepare customized highest and best use analyses, policy analyses, land use and other environmental
due diligence investigations, opportunity and constraints analyses, market feasibility studies, and
community outreach programs.

& Entitlement Permitting, We can assist clients with all federal, state, and local permitting needs, including
determination of entitlement potential and processing of tentative tract maps, General Plan amendments,
zone changes, conditional use permits, building permits and other standard entitlernents, as well as
specialized permitting related to technical disciplines such as air quality, water quality, cultural resources,
and biological resources.

PY Public Involvement. SAIC's environmental specialists and graphic designers are experts at public outreach
and agency coordination, organizing local community meetings, workshops, and seminars, and giving
hearing presentations.

WATER RESOURCE ENGINEERING AND PLANNING

SAIC’s engineers and scientists are experienced in all aspects of water supply and water quality planning

by and management. Our services include surface and groundwater hydrologic assessments and
investigations, engineering analyses, stream restoration planning and design, estimates of technical and
economic feasibility of development projects, evaluation of water rights, litigation support, and expert
testimony.

Water Resources Planning and Management. SAIC staff direct and participate in projects designed to
' increase the reliability and quality of available local and imported water supplies through a combination of
structural and nonstructural (institutional) approaches.

Watershed Assessments. SAIC applies a multidisciplinary team approach to watershed management. We
evaluate and inventory water availability (quantity), water quality, water use, water supply, and surface
runoff contamination ~ including establishing estimates of Total Maximum Daily Loads (TMDLs). We
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work with regulatory authorities to develop mitigation measures. SAIC engineers, hydrologists, and
scientists have analyzed the impact on surface waters of manmade contaminants introduced through storm
drain and sewer systems. Qur stakeholder participation experts actively guide comununities through the
planning process. SAIC staff has developed successful monitoring programs, environmental documentation,
and specific watershed plans.

Flood Studies. SAIC engineers and scientists evaluate flood control measures based on analyses of flood
events using HEC-RAS and statistical approaches. SAIC has developed floodplain mapping and modeling
of flood flows for various return periods, and applied our skills to floodplain management planning.

Water Resources Monitoring. SAIC engineers have experience designing hydrometric monitoring
networks.

Stream Restoration Design. SAIC’s staff is experienced in urban and rural stream restoration design. Our
staff’ scientists and engineers have applied their expertise in fluvial geomorphology, fisheries, riparian
ecology, hydrology, and hydraulics to provide our clients with stream restoration planning and design
services that meet the unique needs of the regulatory and stakeholder community.

Expert Testimony. SAIC engineers and scientists have presented expert witness testimony before the
California Energy Commission, the California State Water Resources Control Board, Regional Water
Quality Control Boards, a Special Master appointed by the U.S. Supreme Court, and several Superior
Courts.

TRANSPORTATION PLANNING AND ENVIRONMENTAL SERVICES

SAIC provides planning and environmental studies for a wide range of transportation projects throughout
the West,

NEPA Processing Support, Compliance, and Documentation. SAIC has performed over 50 recent
environmental reviews of Western United States (U.S.) transportation projects pursuant to the National
Environmental Policy Act (NEPA), as well as state and local requirements.

State Transportation Department Envirenmental Scans, SAIC scientists conduct natural and culturai
resource scans for highway corridors, city historic districts, and road improvements.

AIR QUALITY MANAGEMENT AND COMPLIANCE

SAIC has an air quality team of meteorology, air pollution and engineering specialists, as well as field
and laboratory technicians. Our expertise extends from reducing fossil-fueled power plant emissions to
minimizing toxic emissions from industrial operations, promoting clean transportation technologies, and
supporting the development of workable clean air strategies.

Permitting Support. Our engineers and air quality specialists have supported DoD and major industries
such as oil and gas exploration, petroleum refining, organic chemical manufacturing, landhills, mining, pulp
and paper, textile manufacturing, marine terminal operations, shipbuilding and shipyard operations, electric
utilities, food processing, aerospace, incineration, power generation, and other industries in assessing
emissions, control technologies, and environmental impacts.

Air Quality Impact Assessments. SAIC has performed air quality impact assessments related to NEPA
and state environmental review requirements, facility siting and compliance studies, monitoring and analysis
of ambient pollutant levels, and air quality attainment plans.

Air Pollution Planning and Modeling Studies. We are experienced with dispersion models, modeling
techniques, emission factors recommended by the U.S. Environmental Protection Agency (EPA), state air

L _ . ___ __ __ ____ -
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agencies (e.g., Califormia Air Resources Board [CARB)), and local air pollution control districts throughout
the western U.S. for purposes of evaluating all types of emission sources.

® Air Pollution Monitoring. Our air quality and meteorological monitoring programs include short-term
single-pollutant studies, as well as multi-year baseline characterizations using data from aircraft and balloon
soundings, visibility measurements, and continuous analyzers for all criteria air pollutants.

Health Risk Assessments. SAIC has prepared health risk assessments for routine releases of air toxic
contaminants, such as diesel particulates, and risk assessments for accidental releases of acutely hazardous
L ] materials.

INFORMATION MANAGEMENT/GIS

SAIC maintains a state-of-the-art GIS laboratory, staffed by highly qualified specialists experienced in
communicating with project engineers, architects, and other professionals. GIS supporis a variety of
planning processes, including environmental compliance, watershed management, facilities siting, and
modeling, and allows for output to a variety of dynamic multimedia presentation packages. SAIC utilizes
raster- and vector-based software packages, depending on a project’s needs. These include ESRI's Arc
Info, ArcView, Spatial Analyst, 3d Analyst, Tracking Analyst as well as GRASS, Map Info, AutoCAD,
Leica GIS DataPRO, and Tralaine.

Custom Applications. Specialized procedures and interfaces can be customized for your project by using
command scripts, FORTRAN programming, and macros under a GIS framework. For example, we have
successfully integrated the output from a noise contouring program into a digital base map produced via
GIS, allowing quantification of noise impacts on particular resources and land uses. We also offer our
clients the ability to view and query their data using various web technologies.

Differential Global Positioning Systems (DGPS). With the addition of DGPS technology, GIS maps are
no longer static but can be updated virtually in real time to represent the fluctuations in an ever changing
environment. DGPS can provide submeter accuracy for mapping environmental resources, such as critical
habitats, and the resulting information can be used to resolve land ownership or water rights issues. SAIC
staff has extensive experience in the evaluation, utilization, training, and integration of DGPS technology
into real-world field applications for both mapping and GIS coverage development.

- ___ ___]

Analysis of Issues Relating to SMMC’s LCP Amendment Override Application 89
December 2008
Exhibit 11 Page 149 of 249



L4 L

Rosemary A. Thompson

Ph.D., Marine Biology, Scripps Institution of Oceanography, 1972
® B.A., Zoology, University of Missouri, 1967

WORK SUMMARY

Dr. Thompson has over 30 years of experience in studying aquatic (both marine and freshwater) ecology,
with extensive experience in aquatic habitats and endemic fishes of the arid west (California, Nevada,

e New Mexico, Arizona, Texas, Idaho, and Washington). She has completed training by the American
Fisheries Society and the Wetland Training Institute in wetlands delineation as applicable to Section 404
of the Clean Water Act and Section 10 of the Rivers and Harbors Act. She has expertise in assessing
barriers to fish passage in streams and also has a federal permit to sample for the tidewater goby,
unarmored threespine stickleback, California red-legged frog, and California tiger salamander, and a state
collecting permit for aquatic species.

L She has conducted environmental studies for a wide variety of projects throughout the United States,
including urban development, golf courses, wastewater treatment plants/pipelines and discharges,
; reservoir enlargement and dam repair (strengthening), cloud seeding, power plants, missile-system testing
1 and deployment, artificial reef feasibility and design, harbor dredge and landfill, oil and gas developments
(onshore and offshore), urban lake restoration and management, water and gas delivery pipelines, debris
and water diversion basins, flood control maintenance in streams and sloughs, aquatic habitat restoration,
bridge replacement or repair, stream bank repair or stabilization, harbor water quality, vineyard/winery
development, and a management plan for petroleum development to minimize impacts on biological
resources. These studies have included surveys for and analysis of impacts to species listed as threatened
or endangered under the Endangered Species Act.

Dr. Thompson has prepared environmental reports for the above-mentioned projects complying with 2
@ wide range of regulatory requirements. These include numerous joint federal/state environmental impact
statements/reports (EIS/EIRs) and other documentation under the National Environmental Policy Act
(NEPA) and California Environmental Quality Act (CEQA) (e.g., environmental assessinents and reports,
negative declarations, and initial studies), Endangered Species Act Section 7 biological assessments and
Section 10 permits (including Habitat Conservation Plans), listed species protection plans, and mitigation
plans for biological resources. She has prepared environmental mitigation specifications and drawings for
o construction contract bid documents as well as revégetation plans and specifications. She has also
provided information for waterfront development permits, including U.S. Army Corps of Engineers
Sections 10 and 404, Coast Guard requirements, and the California Coastal Commission, and has
obtained U.S. Army Corps of Engineers Nationwide Permits (with approved mitigation plans) and
individua! permits, California Department of Fish and Game Streambed Alteration Agreements, and
Regional Water Quality Control Board Section 401 Certifications for a variety of projects in streams and
. rivers.

PROFESSIONAL EXPERIENCE

Science Applications International Corporation, Environmental Program Manager/Senior Biologist (1989
to Present)

NEPA/CEQA

Pacitic Marine Terminal Crude Oil Terminal SEIS/SEIR for Port of Los Angeles. (2005-present),
Prepared biological resources section of the SEIS/SEIR and managed preparation of the water quality
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section. The biological section included a detailed analysis of impacts to the California least tern and
other special status species and a biological assessment for Section 7 consultation under the Endangered
Species Act.

Middle Harbor Redevelopment Project EIR for Port of Long Beach. (2006-present). Prepared the
biological resources and water quality sections of the EIR.

Berths 136-147 Terminal EIS/EIR for Port of Los Angeles. (2003-2007), Prepared biological

resources and water quality sections of the EIS/EIR that included analysis of impacts to Essential Fish
® Habitat, threatened and endangered species, and marine mammals. Dredge and fill impacts to water

quality were also addressed, and a Section 404(1)(b) analysis was prepared for the Corps of Engineers.

South Coast Conduit Upper Reach Reliability Project EIS/EIR for the Cachuma Operation and
Maintenance Board. (2006-present). Managing preparation of the EIS/EIR. This includes
coordination with the client and design engineers, planning field surveys, and document QA/QC.

Santa Ana River Water Right Applications for Supplemental Water Supply EIR. San Bernardino
Yalley Municipal Water District and Western Water District through Downey-Brand. 2003-2007.
Acted as principal investigator for aquatic biological resources, and particularly the Santa Ana sucker, in
the Santa Ana River.

e Port of Los Angeles Channel Deepening Project. For U.5, Army Corps of Engineers through Aspen
Environmental Group. (2005-present). Acting as Principal investigator for biological resources for a
second SEIS/SEIR on this project. Sensitive species and essential fish habitat are key components of the
analysis.

Colorado River Shortage Guidelines EIS. For U.S. Bureau of Reclamation through Brown and
Caldwell. (2006-2007). Acted as principal investigator for threatened and endangered fish. Wrote
setting and impact analysis based on modeling of flow and temperature changes under different releases
from Lake Powell.

Managed or participated in thirty three other CEQA and NEPA projects.

Habitat Assessments and General Surveys

Managed fish salinity tolerance data collection for the Salton Sea Ecosystern Restoration Project.

Managed a biological evaluation of Basin 1 in Carpinteria Salt Marsh that included wetland delineations

(Corps of Engineers and Coastal Commission methods), bird surveys, small mammal trapping, a butterfly

survey, and recommendations for habitat restoration in the basin.

Managed air quality, water quality, and biological resources special studies for the Marina One and

Marina Four expansion project in Santa Barbara Harbor. Conducted a field survey in harbor waters and

prepared the biological resources study.,

Conducted field surveys and literature searches to document the environmental resources present and
) prepared an environmental assessment that addressed impacts of development in the Cuixmala Reserve

(Jalisco, Mexico), including a discussion of alternatives and mitigation measures.

Other projects include water quality sampling in Santa Barbara Harbor, wetland delineations on the Naval
Petroleum Reserve Number 2, rare plant and animal surveys at Lawrence Livermore National Laboratory

e o e e e S S S S
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Site 300, Bird Aircraft Strike Hazard (BASH) plans for Fallon and Lemoore Naval Air Stations,
biological surveys for sensitive resources and species along the Atascadero Creek sewer trunk line
corridor and along a proposed Pershing Park bike path, monitoring emergency repairs of a wastewater

@ discharge pipeline in Goleta Slough, biological survey for the Rivenrock Mutual Water Company
diversion, and wetland delineations in Anisqu‘oyo Park in Isla Vista.

Sensitive Species Surveys, Biological Assessments, and Habitat Conservation Plans

State Water Project Pipeline for the Central Coast Water Authority. (1990-present). Developed
.' environmental tnitigation specifications and drawings as part of the engineering plans for portions of the
i California Aqueduct and local pipelines, managed preconstruction field surveys, prepared a sensitive
species protection plan, performed quality assurance field inspections for compliance with environmental
specifications, assisted the client in all environmental issue areas including Section 7 consultation, and
prepated a habitat management plan for off-site mitigation areas. Currently preparing a Habitat

Conservation Plan for operation of 131 miles of pipeline.

Wastewater Treatment Plant Siting Constraints Analysis for the Goleta West Sanitary District.
(2003-2004). Managed the environmental constraints analysis for siting a new wastewater treatment
facility. This included coordination with design engineers as well as field surveys to assess habitats,
evaluate the potential for presence of sensitive species, and identify wetlands.

P Assisting in the preparation of a Low Effect Habitat Conservation Plan for vineyard development near
r known breeding ponds for the California tiger salamander and California red-legged frog.

Managed a monitoring program for the western snowy plover and California grunion during dredging
activities and beach restoration at the Santa Barbara Harbor.

Prepared Biological Assessments for two listed species, California red-legged frog and steelhead, as part

e of the permitting of the Lopez Dam seismic remediation project. Assisted in construction monitoring and
implementation of terms and conditions in the two project Biological Opinions. Censtruction monitoring
included capture and relocation of steelhead.

Managed preparation of a species protection plan for the endangered tidewater goby, threatened
California red-legged frog, and proposed endangered southern steelhead {listed during project) in support

® of permit applications for the Santa Barbara Club Resort and Spa. Also prepared a marine habitat public
display.

Additional projects include preparing a Habitat Congervation Plan and Environmental Assessment for two
federally listed species for the Dos Pueblos Golf Links project; preparing a management plan for
California tiger salamanders on property being developed into a vineyard; developing a tidewater goby
b protection plan for bridge repair work in Sycamore Creek; performing field surveys and reporting on
California red-legged frogs and tidewater gobies in Laguna Channel, Eagle Canyon Creek Lauro Debris
Basin, and The Ranches at Figueroa Canyon project, tidewater gobies in Arroyo Burro Creek plus red-
legged frogs, red-legged frogs in an irrigation drainage adjacent to the Santa Maria River, red-legged
frogs in the Santa Ynez River and at a golf course in Goleta, red-legged frogs in San Bemardo Creek,
California tiger salamanders and red-legged frogs for two vineyard developments and the Santa Maria
) Public Airport Master Plan update, and steelhead in Santa Monica and Franklin creeks. Directed field
surveys related to the Bradbury Dam safety improvements project and Rancho Canada project in Carmel.
Monitored for and relocated red-legged frogs and tidewater gobies at an emergency bridge repair site on
Vandenberg Air Force Base. Also conducted monarch butterfly surveys on two parcels in Santa Barbara
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and monitored a pipeline replacement project in Gaviota Creek for steelhead and tidewater gobies in
. compliance with biological opinions.

; ® Restoration Planning implementation and Monitoring

| Managed the biological portions of a sait marsh enhancement plan that included restoration of tidai flows,
identification of areas for enhancement, development of a planting plan and construction specifications
for planting, and development of a monitoring plan to ensure that enhancement is successful. Managed
environmental monitoring during implementation of the enhancement plan.

Managed and conducted surveys of Devereux Creek on Ocean Meadows Golf Course in Goleta, CA for
i sensitive species (red-legged frog) and wetlands to support a Santa Barbara County Flood Contro! habitat

enhancement project. Wetlands (both Corps of Engineers and Coastal Commission jurisdiction) were
l mapped using DGPS and GIS. Habitat enhancement areas were identified in the field and mapped.

Developed restoration and habitat enhancement plans for the Garrett van Horne reservoir site and

L mitigation area. Also developed habitat enhancement plans for the area adjacent to a creek on Santa
Barbara City College where maintenance will occur to prevent flooding. Monitoring is ongoing at both
locations to determine when performance criteria are met.

‘4 Managed preparation of the revegetation plan for the Lopez Dam seismic remediation project and
managed implementation of that plan.

Managed the 5-year revegetation monitoring program for the State Water Project pipeline and mitigation
areas to offset Burton Mesa chaparral and sensitive species impacts that resulted from construction
activities.

Monitored construction of the Atascadero Creek sewer project, developed a restoration plan, and planted
f‘ e willows after construction with monitering of willow survivai and growth to meet performance criteria.

Permit Support

The Ranches at Figuneroa Canyon. (2007-present). Conducted field surveys, performed agency
coordination, and prepared California Department of Fish and Game permit applications for eleven ranch
® road strearn crossing npgrades.

San Jose Creek Flood Control Project. (2007-present). Managed preparation of permit applications
for creek channel modifications from the U.S. Army Corps of Engineers, California Department of Fish
and Game, and Regional Water Control Board.

> Developed 2 creek maintenance plan for Santa Barbara City College to prevent flooding of adjacent
property. Obtained permits/certifications for implementation of the plan from the California Department
of Fish and Game, U.S. Army Corps of Engineers, Regional Water Quality Control Board, and California
Coastal Commission., Monitored to ensure compliance with permit conditions.

Obtained permits/certifications for construction of the Lopez Dan seismic remediation project from the

y U.S. Army Corps of Engineers, Regional Water Quality Control Board, and California Department of
Fish and Game. Coordinated with those agencies throughout construction in compliance with permit
conditions.

Provided permit support on nine additional projects.

L . ______
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URS Consultants, Inc., Senior Biologist (1984 to 1989)

Managed or acted as principal investigator for numerous projects that included the preparation of two
o U.S. Air Force environmental assessments for Strategic Air Command low-aititude flight operations, the

U.S. Air Force Relay Mirror Experiment Environmental Assessment, providing expert testimony for the

U.S. Air Force in a court hearing for the Relay Mirror Experiment Project, preparation of a U.S. Air Force

environmental assessment for the National Test Facility, marine mammal monitoring program for the

installation of a Chevron pipeline, site surveys and impact analyses for federally listed or candidate

species at several potential Ground Wave Emergency Network (GWEN), a tidewater goby sampling
'® program, and the feasibility and design studies for as artificial reef.

SELECTED PUBLICATIONS AND TECHNICAL REPORTS

Pister, EP., ed. 1981. General Characteristics of Springs in Nevada and Utah. Proceedings of the Desert
Fishes Council, vol. X1I:49-52.

® Davies, RM., and R.A. Thompson. 1977. Impacts of Sludge Disposal from Hyperion Treatment Plant
into Santa Monica Bay. Abstract.

Klug, T., R. A. Thompson, and T.W. Mulroy. 2007. Facilitaling recovery of a long-disturbed maritime
chaparral site in Santa Barbara County. Presentation made at the 2007 National Meeting of the
Ecological Society of America, San Jose, California (Abstract PS 68-202).

@ CONFERENCE PRESENTATIONS AND WORKSHOPS

; Workshop on Implementation of 316(b) Legislation in California. Scripps Institution of Oceanography,
University of California, San Diego, sponsored by the State Water Quality Control Board. March

1977.
f Tidewater Goby Monitoring for the Point Arguello Project Onshore Pipeline. Poster presented at
| e Riparian Systems Conference, Davis, California. 1988.

Facilitating Recovery of a Long-Disturbed Maritime Chaparral Site in Santa Barbara County. Presented
at the Maritime Chaparral Workshop, Moss Landing, California. 2005.

L . ]
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November 24, 2008 Steven A. Amerikaner

805.882.1407 tel
805.965.4333 fax

BY OVERNIGHT MAIL

Hope Schmeltzer, Chief Counsel
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

RE: LCP Override Application by Santa Monica Mountains Conservancy and Mountains
Recreation and Conservation Authority (LCP Amendment 1-08)

Dear Ms. Schmeitzer:

Brownstein Hyatt Farber Schreck and Diane M. Matsinger, Esq. represent the Ramirez Canyon
Preservation Fund, a group of citizens who have been dealing with the unlawful use by the Santa
Monica Mountains Conservancy of property in Ramirez Canyon since 1993. Qur clients are concerned
about the Conservancy's pending application to the Commission, which we understand will be heard in
January. or February of 2009. In this letter, we discuss the following six legal defects in the
Conservancy'’s request for a LCP “Override.” (Pub. Res. Code, § 30515.)’

First, section 30515 is an exception to the rule that only local governments may submit LCP
amendments 1o the Commission. The Conservancy has iaken the position that it is authorized to
submit broad amendments to the Malibu LCP (i.e., unaccompanied by an application for a specific
public work) simply because the Conservancy is a *person authorized to undertake® public works.?
There is no authority for that broad interpretation of Section 30515, which would place hundreds of
agencies throughout the state on equal footing with local governments and authorize each of those
agencies to submit wholesale LCP amendments to the Commission for certification.

Second, the Conservancy's enabling act and the legislative history of those statutes (§§ 33000, ef seq.)
conclusively dermonstrate that the Conservancy is not a “person authorized to undertake” public works
(§ 30515). The Mountains Recreation and Conservation Authority (*“MRCA,” the Conservancy's co-
applicant) does not have that power either, MRCA is a joint powers authority created and staffed by the
Conservancy - which is also a member. Joint powers authorities are authorized to exercise only those
powers common to all the constituent members. (Gov't. Code § 6502.)

Third, the provisions of the Coastal Act which govern public works and overrides, and the regulations
and legislative history of those provisions, conclusively establish that the override procedure is limited

! All statutory references herein are to this Code unless otherwise indicated. This letter is limited

to legal issues with respect to the use of the override process. Site specific legal and factual issues will
be addressed to staff and the Commissioners in later submissions.

2 See the Conservancy's Letter to the Commission, dated July 14, 2008. For counsel's
convenience, a copy is included on the CD submitted with this letter.
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e to those situations where an application for a specific public work requires an amendment to a LCP.
These materials also demonstrate that, in the absence of such an application, it is not possible for the
Commission to either (a) determine the precise scope and manner in which it might be necessary for
the Commission to override the decision of a local government, or (b) permit the Commission to make
the fact-specific findings necessary for the application of the override procedure.

. Fourth, the Conservancy's proposed override is overbroad as a matter of law, because it would amend
the Malibu LCP io allow the development of projects as “public works” which de not qualify as public
works (e.g., regional administrative offices and commercial use of the Ramirez property).

Fifth, the override procedures may not be invoked for a LCP amendment which is proposed to meet
| needs which were “anticipated” at the time the LCP was before the Commission for certification.
; (§ 30515.) Numerous public documents, including the Conservancy's comments on the Malibu LCP
! ® during the Commission’s certification process, establish that the Conservancy has aaticipated the
, development proposed by its present submission for many years.

‘ Sixth, notwithstanding the Conservancy's attempt to exploit the strong public access policies of the
Coastal Act, the Conservancy's proposed LCP overide does not involve the public right of access to
the sea. The submission involves upland/inland properties, to which the *Public Access™ provisions of

K the Coastal Act do not apply. Therefore, a narrow construction of the exception set forth in section
30515 requires that the override procedures not be utilized to supplant local regulatory authority over

| the use of upland/inland properties.

The manner in which the Conservancy has drafted its LCP "QOverride” strongly suggests that the
Conservancy has invoked the procedure as part of its longtime — and as yet unsuccessful — campaign

e to avoid land use regulation by Malibu. It also appears that the Conservancy is attempting to gain
“entitiements” without disclosing the site-specific detail required as part of any regulatory process. The
authorities set forth in this letter establish that the Conservancy is not entitled to have the Commission
pave the way for the Conservancy's future development proposais by amending the Mailibu LCP in
advance of those proposals.

p Therefore, for all the reasons set forth in this fetier, we respectfully request that Commission counsel
advise policy staff and the Commissioners that the Conservancy's request for a LCP “override” should
be rejected on legal grounds.
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The Certification and Amendment of L ocal Coastal Plang is the Sole Province of the
Commission and Local Governments — With Only One Very Narrow Exception,

The Coastal Act provides for the submission of LCPs and LCP amendments by local governments to
the Commission for review and cerification. (8§ 30510, 30514.) “Local government' means any
chartered or general law city, chartered or general faw county, or any city and county. (§ 30109.)

The statutory scheme ensures that local land use pblicy and regulation is the sole province of local
governments after a LCP is cedified. (§ 30519.) The Commission's review of LCPs and LCP
amendments is limited to the criteria set forth in Section 30512.2. As long as those criteﬁa are met, the
Commission may make suggestions to local government. (§ 30513.) However, the Commission
cannot supplant the decision of local government.3

Section 30516 is the only exception to this rule. The statute allows the Commission to override the
decision of a local government with respect to a LCP amendment if certain threshold criteria are met
and if the Commission can make a series of specific findings. As an exception, Section 30515 must be
strictly construed. (John Doe v. City of Los Angeles (2006) 137 Cal.App.4th 438, 4486, citing Hayter
Trucking, Inc. v. Shell Western E & P, Inc. (1993) 18 Cal.App.4ath 1, 20; Major v. Silna (2005) 134
Cal.App.4ih 1485, 1494.)

As explained in section (i, /nfra, the legislative history of the regulations which implement Section
30515 demonstrates that the override procedure may be utilized only where it is necessary for the
Commission to suppfant the decision of a local agency with respect to an application for a specific
public work or energy facility. The Conservancy has acknowledged that its present submission is not
an application for a pubiic works plan or public works project (see fn. 2, supra). Yet, the Conservancy
claims that it is entitied to submit a proposed LCP amendment which includes wholesale revisions to
the Malibu LCP simply because it is a person "authorized to undertake” public works.

3 Section 30512.2, which applies to LCPs and LCP amendments (§ 30514), provides; “The

following provisions shall apply to the commission's decision to certify or refuse certification of a land
use plan pursuant to Section 30512: (a) The commission's review of a land use plan shall be limited to
its administrative determination that the land use plan submitied by the local government does, or does
not, conform with the requirements of Chapter 3 (commencing with Section 30200). [n making this
review, the commission is_nof authorized by any provision of this division to diminish or abridge the
authority of a local government to adopt and establish, by ordinance, the precise content of its land use
plan. (b) The commission shall require conformance with the policies and requirements of Chapter 3
(commencing with Section 30200) only to the extent necessary to achieve the basic state goals
specified in Section 30001.5." (Emphasis added.)
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Under the Conservancy's broad interpretation of Section 30515, every state agency with the authority to
undertake public works would stand on equal footing with every local government. Every agency would
be entitled to ask the Commission — up to three times each year — to override the general planning
authority of local governments under the Coastal Act. There is no authority for the Conservancy’s
position, and its broad interpretation of Section 30515 must be rejected.

The Conservancy is Not a “Person Authorized to Undertake a Public Works Project.”

Even if the Conservancy's broad construction of Section 30515 were adopted, the Conservancy would
still not be authorized to submit this LCP amendment because the Conservancy is not authorized to
undertake public works - not even for public recreation facilities. (§ 30114.) Because the Conservancy
has no such power, MRCA has no such power either. MRCA is a joint powers authority which has only
the powers common to all its members. (Gov't. Code § 6502.)

The legislative history of the Conservancy’s enabling act (§ 33000, ef seq.) demonstrates that the
Conservancy was created 1o implemant the Legislature's statutory goals for the protection and
preservation of the economic, environmental, agricultural, scientific, educational and recreational
resources within the Santa Monica Mﬁuntains Zone for present and future generations. (/d., § 33001.)
The Conservancy was legislatively designed to work as a “complimentary” agency to the National Park
Service and fo local governments whose jurisdictions include portions of the Santa Monica Mountains
Zone. (/d., §§ 33004-33009 (emphasis added), 33200, 33204, subd. (f), 33213.)

The Legislature did not intend that the Conservancy to acquire, develop and operate recreational
facilities for its own account: '

“AB 1512 creates the [the Conservancy]. Like the Coastal Conservancy, this body is expected

lo carry out its assigned dutles Qrimarﬂz by acquiring parcels of land and re-selling or otherwise
conveying them to private individuals with appropriate restrictions on future use.

Aithough the Conservancy is authorized to acquire sites ‘necessary for parks, recreation or
resource preservation,’ it is 'prohibited from hoiding that land for more than 10 years.”
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& (Stats 1979, Ch. 1087 (AB 1512), Assembly Committee on Resources, Land Use, and
Energy, Bill Analysis (emphasis added).)

While the Conservancy's enabling act was pending, Joseph Edmiston (as then-head of the Santa
Monica Mountains Comprehensive Planning Commission) presented the Legislature with “A Santa

g Monica Mountains Conservancy Program.” He explained how the program would allow for “Pre-
Acquisition of Critical Parcels,” and confirmed that the Conservancy's power would be limited to the
acqulisition of sites for which “no other agency is available as the immediate and final depository.” Mr.
Edmiston did not mention the Conservancy's development of property — because “devefopment” is not

® authorized by the Conservancy's enabling act.

Related statutory provisions confirm that the Conservancy is not empowered to “develop” or “operate”
| recreation facilities. When the Legislature intends that an agency have such powers, the Legislature
Py includes an express grant of those powgrs in the agency’s enabling act. (See, e.g., § 5786, subd. (c)
‘ (recreation and parks districts are empowered to *[a]cquire, construct, improve, maintain, and operate

recreation facilities™); Gov't. Code, § 61100, subd. (e) (community services districts are empowered to
“[a)equire, construct, improve, maintain, and operate recreation facilities"); Wat. Code, § 55337 (county
waterworks districts are empowered to “maintain, improve, and operate recreational facilities in
connection with any dams, reservoirs, or other works owned or controlled by the district’).)*

The Legislature did not include the power to develop and operate recreational facilities in the
Conservancy's enabling act. (§ 33000, et seq..) Therefore, when the Conservancy wants to develop
@ recreation facilities, the Conservancy must seek specific authorization from the Legislature. One recent
example is the Legislature's authorization for the Conservancy's ‘trail development plan and

4 There are also financial reasons for the requirement that the Conservancy obtain legislative

approval when the Conservancy seeks to operate outside its statutory powers. With respect o
recreational facilities, the Legislature included only two spending provisions for the Conservancy, each
of which constitutes a limitation on the use of funds. Section 33204, subdivision ¢, authorizes grants fo
other agencies “for the purpose of “acquiring sites identified as necessary for park. recreation, or
conservation purposes and for development of essential related public facilities.” (Emphasis added.)
Section 33204, subdivision (d) authorizes advance acquisition of sites “identified as necessary for park,
recreation, or conservation purposes, when a state or local agency is unable, due to limited financial
resources or other circumstances of a temporary nature, to acquire the site,” However, Section 33205
@ provides that “the conservancy shall not hold lands acquired in accordance with subdivision {d) of
Section 33204 more than 10 years from the time of acquisition. A city, county, recreation and park
district, the National Park Service, or a state agency may acquire the land any time during that period
for park, recreation, or resource preservation purposes. . .. If, at the expiration of the 10-year peried, no
agency is willing or able lo acquire the lands, the conservancy shall request the Real Estate Services
Division of the Department of General Services to dispose of the lands at fair market value subject to
e restrictions that are consistent with this division.”
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@ recreational access program for the Rim of the Valley Trail Corridor.” (§ 33204.3.) The text of section
33204.3 is set forth in the footnote.®> Please note that the content of the Conservancy's present
| : submission reads much like the legislative authorization for the Conservancy's development of the Rim
of the Valley Trail Corridor — with two critical exceptions. First, the Conservancy did not seek
& Legislative authorization. Second, when the Legislature authorizes the Conservancy to act beyond its
fraditional statutory powers, the Legislature requires the Conservancy to obtain the “voluntary
cooperation of governmental jurisdictions” within the affected area to prepare a “coordinated trail

development plan_and_recreational access program.” (§ 33204.3.) The Conservancy did not seek

3 '§ 33204.3. Coordinated trail development plan and recreational access program for Rim

of the Valley Trail Corridor; boundary changes; public hearing; inclusion in local government
plan. (a) The Legislature finds and declares all of the following: (1) The existing parks and open space
owned by federal, state, and local agencies within the Rim of the Valley Trail Corridor, as defined in
@ Section 33105.5, are important recreational and environmental resources for the people of California,
especially residents of the San Fernando, La Cresenta, and San Gabriel Valleys, and it is in the public
inferest fo facilitate the connection of existing parks and open-space resources and fo provide for
further improvement of underutilized public easements and other existing public open spaces.
{2) There is a peed for overall trail and recreational access planning and coordination between the 11
local agencies, two joint powers park agencies, two state agencies, and three federal agencies with
@ jurisdiction over lands in the Rim of the Valley Trail Corridor. (b) The conservancy, using the voluntary
3 cooperation of governmental jurisdictions within the corridor, shall prepare and adopt a coordinated trail
development plan and recreational access program for the Rim of the Valley Trail Corridor that
includes, but is not necessarily limited to, all of the following: (1) Identification of major hiking and
equestrian trails and important secondary and feeder frails that cross jurisdictional lines, and a priority
program for improving those ftrails. {2) Identification of special purpose frails, where appropriate, for
o special population groups and special user groups, such as mountain bicycles where the special
purpose trails will have no significant environmental impact. (3) ldentification of, and a priority program
for implementing, those additional recreation access needs, including new or_expanded frails that
should be added to the Rim of the Valley Trail Corridor, and additional or upgraded facilities, parks, or
open spaces that may be necessary. (4) identification of underused existing public open spaces and
recommendalions for providing better public use and enjoyment of these areas. (c) Notwithstanding
Section 33105.5, the conservancy may make minor boundary changes to the Rim of the Valley Trail
® Corridor solely for the purpose of implementing the pfan prepared pursuant to this section. Any
boundary change shall be in the form of maps and descriptions which shall be included in the plan
submitted pursuant to subdivision (d) and shall be filed with the Secretary of State not later than July
31, 1990. (d) The conservancy shall hold at feast one public hearing in each city and the
unincorporated area of each county within the Rim of the Valley Trail Corridor prior to the submission of
the plan and program pursuant to this subdivision. The plan and program prepared under subdivision
L (b), and any changes to the corridor boundary, shall be coordinated with each affected jurisdiction prior
to adoption by the conservancy. The plan and program shall be submitted to the Assembly Committee
on Natural Resources and the Senate Committee on Natural Resources and Wildlife at least 30 days
prior to the approval of any acquisition or improvement under the plan or program pursuant to this
division, but not later than June 30, 1990. (e} Upon adoption by a local government of the plan and
program prepared under this section, the plan and program shall be part of the plan that the local
e government implemenits for purposes of compliance with Section 33009." (Emphasis added.)
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legislative approval for its present plan, likely because the Conservancy is attempting to avoid not only
coordination with the City of Malibu, but regufation by the City of Malibu.

Accordingly, for all these reasons, even if Section 30515 could be construed in the broad manner which
the Conservancy suggests, the Conservancy would not be entitled to invoke the statute.

The Legislative History of the Coastal Act's Public Works and Override Provisions

Demonstrates that the Provisions Are Limited to Those Situations Where an Application for a
Specific Public Work Requires a Specific Amendment to a LCP and the Local Government Does
Not Agree to the Amendment.

The Conservancy has filed a multitude of documents with its submission to the Commission. For the
purpose of this letter, the most periinent is the Conservancy's “City of Malibu Local Coastal Program
Amendment, Malibu Parks Public Access Enhancement Plan QOverlay District, Land Use Plan & Local
Implementation Plan Text Amendments, April 14, 2008." The text of this document is referenced below
as either “SMMC/LUP" or “SMMCI/LIP,” followed by the section and page number.

The Conservancy states that it is preparing a Public Works Plan (PWP) which it is apparently intending
to submit to the Commission.®! However, in advance of that PWP application, the Conservancy is
asking the Commission to override the Malibu LCP to pave the way, i.e., to amend the Malibu LCP to
authorize the development of the anticipated PWP as “public works projects.” (SMMC/LUP, § 5.66
(p. 1).) The Conservancy’s attempt to use the override procedure to that end is not only outside the
scope of the statutes and regulations, it is also premature. The provisions of the Coastal Act with
respect to public works and overrides, and the legislative history of the implementing regulations for.
overrides, establish that the override procedure is only available for an applicant who has proposed a
specific public work that requires an LCP amendment.

8 Materials concerning the Conservancy's Plan are posted on MRCA's web page, with the

following statement: "The Santa Monica Mountains Conservancy and Mountains Recreation and
Conservation Authority have submitted to the California Coastal Commission a proposed amendment to
the City of Malibu Local Coastal Program to incorporate a Malibu Parks Public Access Enhancement
Plan Overlay. The Malibu Parks Public Access Enhancement Plan/Public Works Plan and California
Environmental CQuality Act document are being prepared.” www.mrca.ca.gov/pwp.html. (Emphasis
added).
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A The Context in Which the Narrow “Override” Procedure Exists and the General

Requirement for Consistency Between Public Works and the Applicable LCP.

Any analysis of the purpose and intent of the Coastal Act's override procedures for “public works
projects” (§ 30515) must begin with a review of the provisions of the Act which govern public works.
The Commission’s original jurisdiction over public works plans (§ 30321) is an exception to the general
Coastal Act rule that delegates all land use regulatory power to local government once a LCP is
certified (§ 30519). There are procedural and substantive aspects to PWPs — all designed by the
Legislature to ensure consistency between public works and the applicable LCP and fo respect and
preserve local regulatory confrol.

From 'a procedural standpoint, a PWP functions as an “as an alternative to project-by-project review.”
(§ 30605.) Once a PWP is certified, the agency developing the PWP may pursue individual public
works projects without obtaining coastal development permits. (§ 30605, see, also, 14 Cal. Code
Regs., § 13353.) However, as to the substance of the plans and projects, there are two important
limitations., A PWP must be consistent with the applicable LCP (§ 30605) and all projects developed
under a PWP must be consistent with the PWP (§§ 30605 and 30606; see, also, 14 Cal. Code Regs.,
§§ 13358, 13359). That is how the Legislature mandated LCP consistency and thus preserved local
land use regulatory authority.

The Commission does not have jurisdiction to process a PWP which is not consistent with the
applicable LCP. (§ 30605.) Title 14, California Code of Regulations, section 13557, allows the
Commission to process a PWP where it "does not require an amendment to the local coastal program
pursuant fo [section] 30515." That statement acknowledges the need for another procedure where a
PWP is not consistent with the LCP. That procedure is the LCP “override.” (§ 30515.)

B. Override Statutes and Regulations —~ the Narrow Exception for Specific Public
Works That Are Not Consistent with the Applicable LCP.

The title of Section 30515 reads: “Amendment for public works project or energy facility development.”
(Emphasis added.) However, the text of Section 30515 refers to the “amendment and not the

7 There is also an ambiguity in the statutory scheme concerning whether the override procedure

can be used for an entire public works plan, or whether it is limited to a specific public works project.
That distinction is not at issue at this stage of the proceedings. However, we reserve the right to raise
the objection in future proceedings.
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] “project.”® The shift in terminology creates an ambiguity as to the meaning of the provision. Therefore,
it is both necessary and appropriate to utilize extrinsic aids to determine the Legislature's intent.
{Bodega Bay Concerned Citizens v. County of Sonoma (2005) 125 Cal.App.4th 1061, 1069.)

® Section 30515 was adopted as part of the Coastal Act in 1976, There is no discussion of the statute in
‘ the legislative history of the Act. However, the express terms of the regulations which implement
Section 30515, and the legisiative history of those regulations, conclusively demonstrate that the only

proper subject for an override is an application for a specific project, facility or devefopment.

o 1. Title 14, California Code of Regulations, Section 13666, ef seq.: The
express terms of the regulations which implement Section 30515 demonstrate that the regulations do
not allow wholesale revisions to an LCP (i.e., in the absence of an application for a specific
development proposal). For example, Section 13666 authorizes the use of the override procedures for

9 LCP amendments “provided that the development meets the following two requirements . . . Al other
developments requiring an amendment to the certified LCP shall follow the LCP amendment
procedures of the affected local government and the Commission.” (Emphasis added.) Similarly,

Section 13666.2, subdivision (a), describes the application for an override as an application for a
Y specific development: *“If the Executive Director has preliminarily determined that the development is
subject to this subchapter . . .. (Emphasis added.)

Most importantly, section 13666.4 specifically refers to the “development” when it sets forth the findings
the Commission must make in order to approve an override:

8 Section 30515 provides: “Any person authorized to undertake a public works project or

proposing an energy facility development may request any local government to amend its certified local
coastal program, if the purpose of the proposed amendment is to meet public needs of an area greater
e than that included within such certified local coastal program that had not been anticipated by the
person making the request at the time the local coastal program was before the commission for
certification. If, after review, the local government determines that the amendment requested would be
in conformity with the policies of this division, it may amend its ceriified local coastal program as
provided in Section 30514.
“If the local government does not amend its local coastal program, such person may file with
the commission a request for amendment which shall set forth the reasons why the proposed
® amendment is necessary and how such amendment is in conformity with the policies of this division.
The local government shall be provided an opportunity to set forth the reasons for its action. The
commission may, after public hearing, approve and certify the proposed amendment if it finds, after a
careful balancing of social, economic, and environmental effects, that to do otherwise would adversely
affect the public welfare, that a public need of an area greater than that included within the certified
local coastal program would be met, that there is no feasible, less environmentally damaging alternative

o way to meet such need, and that the proposed amendment is in conformity with the policies of this
division.”
PY Exhibit 11 Page 164 of 24_9
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o (a) If the recommendation is for Commission approval as proposed or
modified (i.e., conditioned), the recommendation shall be accompanied by
specific factual findings and reasoning which, after a careful balancing of
social, economic, and environmental effects, supports the following
® conclusions:
&) development meets a public need of a geographic area greater -
than that included within the certified LCP,
o (2) development conforms with and is adequate to carry out the

policies of Public Resources Code Section 30200 et segq.

(3 if significant adverse environmental impacts have been
identified, reasonable alternatives have been examined, and mitigation
measures have been included that substantially lessen any significant
adverse environmental impact so that there is no feasible less
environmentally damaging way to meet the public need. If the
development will have no significant adverse environmental impact,
findings shall be included which support that conclusion.

4 disapproval would adversely affect the public welfare as
identified in the findings, declarations, and general provisions of the

® Coastal Act (Public Resources Code Section 30000 et seq.) and the
California Coastal Management Program, if applicable.

(b) If the recommendation is for Commission denial, the recommendation
shall state specifically the grounds for denial, based upon the findings and
® relevant facts which after a careful balancing of social economic and
environmental effects support the conclusions listed in Section 13666.4."
(Emphasis added.)
® 2. The Legislative History of Title 14, California Code of Regulations,
Section 13666, et seq. The legislative history of the regulations is included on the CD submitted with
this letter. References herein to "LIS” or “RMF" are to specific portions of that document. The
legislative history compels the conclusion that the override procedures apply only to applications for
specific public work.,
P P P
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9 a. The Context in Which the Regulations Were Adopted. LIS 6 explains that
Subchapter 10 of the Regulations was adopted in 1978 (14 Cal. Code Regs., § 13660, et seqg.). That
subchapter sets forth the Commission Procedures for Consistency Determinations for OCS Exploration,
Development or Production Plans. The 1982 Regulations amended Subchapter 10 and added

® Subchapter 11 {14 Cal. Code Regs., § 13666, ef seq.) to implement Section 30515. Section 13666, et
seq. were adopted essentially as introduced.

b. The Commission's Characterization of Reguléfions: Throughout the

legislative history, the override regulations are discussed in terms of applications for specific public -
works or energy facilty developments. See, e.g., LIS 5: “Section 30515 allows applicants of public
works or energy facility development to petition the Commission for [LCP] amendments, subject to
certain threshold requirements. For all_other types of developments, local governments mdst first
approve such developments . . .." (Emphasis added.) See, also, Register 82, No. 51-Z, 12-22-82
| (“applicants of public works . . .."). And, see, 4/14/82 Memorandum to Commissioners from Energy
Counsel and Chief Counsel: “New regulations ifnp!ement Section 30515 of the Coastal Act which
allows applicants of public works and energy facility developments to petition the Commission for LCP
amendments. . .."” {Emphasis added.)

c. Informative Summary and Statement of Reasons. For ease of reference,
copies of these specific portions of the legisiative history are attached as Exhibits A and B, respectively.

These documents confirm that the override procedures were intended for applications for specific public
works or energy facilities:

“Section 30515 allows applicants of public works or enerqy facility
developments to petition the Commission for [LCP] amendments,
subject to certain threshold requirements. For all other types of

@ developments, local governments must first approve such
developments . . ."

(Informative Summary, p. 1 (Exh. A to this letter), emphasis added.)

| “Section 30515 provides special procedures allowing applicants to
petition the Commission for Local Coastal Program amendments. The
section only applies to public works facilities and 'energz facilities. For
all _other es of facilities, Jocal government submits [LCP

® amendments to_the Commission. The section is also extremely

® Exhibit 11 Page 166 of 249

§—




* h%’%Mé&%ééﬂiépéounsel

November 24, 2008
Page 12

@ important as an implementation mechanism for the Commission's
national interest responsibilities pursuant to the [CZMA), 16 USC
Section 1451 et seq. and the approved California Coastal Management
Program (CCMP).

“Section 13666.1 Information Requirements for Preliminary
Determination. This section describes the type of information that may
® be submitted to the Executive Director to determine if the proposed

development is subject to this chapter. . . ..

(Statement of Reasons (Exh. B to this Letter), emphasis added.)

® d. Hearing Transcripts. If these regulations were intended fo give the

Commission the broad power which the Conservancy suggests, that subject surely would have arisen
during the Commission hearings. However, the hearing transcripts (RMF 49-56) demonstrate that the
discussion focused on applications for specific public works and energy developments. Nothing in

® these transcripts suggests that the Committee intended the override procedures to be utilized in the
absence of a specific development proposal.

e, Comments on Amendments. For one technical amendment to the wording
of Section 13666.4, the Commission noted: *“ ... The Commission anticipates that applicants will
request plan and zoning changes in the same application. Applicants also will likely request permit
approval.” (RMF 115, emphasis added.) That "anticipation” recognizes the time at which, as a practical
matter, the override procedure might be utilized. First, because the override is an exception to the rule
that each local government determines the content of its LCP, the scope of any override must be limited

® » to that which is absolutely necessary. Without an application for development, it is impeossible to
determine whether an override is required and, even if it is required, to determine the proper scope and
extent of the override. Second, the Commission must make fact-specific findings in order to utilize the
override procedure. For example, the Commission must find that the development meets a public need
o of a geographic area greater than that included within the area of the certified LCP, and that there is no
feasible less environmentally damaging way to meet that need. (§ 13666.4, subd. (a).) It is not
possible for the Commission to make these findings in a vacuum, 1.e., without the specific information

included in an application for a public work or energy facility.
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@ The following analysis of the Conservancy’s submission demonsfrates why the Conservancy cannot
invoke the override procedures without submitting an application for a specific public work.

C. The Conservancy’s Submission

® The Conservancy is not asking the Commission to override Malibu's decision on an application for a
specific public work that might be inconsistent with certain provisions of the Malibu LCP. Instead, the
Conservancy’s broad and far-ranging submission appears designed to create a “shadow LCP" for the
Conservancy — with policies that are less protective of coastal resources than the policies of the Malibu

@ L.CP.

The content of the Conservancy’s submission also exceeds both the statutory and regulatory scheme
for overrides. The Censervancy's subrmission (a) purports to regulate the use of private property, (b) re-
writes general L.CP policies to reduce the protection for ESHA and change the nature of the Open
Space zone, (c) is drafted to read like the equivalent of permit entittements for certain development and
use, with none of the site-specific detail required to obtain entitiements, and (d) deletes all of the City's
reguirements for CUPs, CDPs, or review by various City Departments. Examples of these aspects of
the Conservancy’'s submission include, but are not limited to, the following:

1. The Conservancy’s Submission Seeks to Regulate the Use of Private

Property. The Conservancy's submission includes at least four provisions which would regulate the
use of private property within the City.

SMMCILIP, § 4.11, B, 1 (p. 21) states:

No person shall, outside of any park facility mentioned herein, on any public or private

property, permit or allow, or cause to be permitted or allowed, any open flame, fire, or
] other incendiary source, of any nature whatsoever, within twenty (20) feet of any
flammable vegetation. This provision shall prohibif backyard fires, barbeques, or any

other flame source whatsoever. Propane BBQs when accompanied with approved fire

extinguishers shall be exempt from this policy. (Emphasis added.)

SMMC/LIP §§ 4.3, B, 1 (p. 7) and 4.12, B, 1 and 2 (p. 24) purport to allow the public use of Ramirez
Canyon Road — a private roadway — and § 4.12, B, 10 (p. 26) attempts to significantly expand that use.®

® The only access to the Conservancy's Ramirez Canyon property is Ramirez Canyon Road, a

® private roadway. Section 10 of the Conservancy’s proposal states: “Nothing herein, including trip
limitations, shall operate to limit or restrict access to Ramirez Canyon Park as sovereign property of the
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@ SMMC/LIP § 4.3, B, 1 (p. 7), which addresses off-sife parking for the proposed intensive use of the
Ramirez Property, provides: “parking agreements and use of the parking resources secured by such
agreements shall be considered permitted uses and shall not be denied or obstructed by the City.”

We respectfully submit that, with or without a procedure for a LCP “override,” the Conservancy is not
entitied to ask the Commission to averride Malibu’s land use regulatory authority over property which is
i neither owned by or under the control of the Conservancy.

2. The Conservancy's Submission Seeks to Re-Write Extensive Portions _of
® the Malibu LCP for Conservancy Properties. As explained above, the override procedure does not

allow an agency to re-write the general provisions of an LCP to its tiking. The override procedure
allows an agency to seek specific LCP amendments which are required to accommodate an application
for a specific public work or energy facility, provided the threshold criteria are met and the requisite

® findings can be made by the Commission. The Conservancy’s revision of the ESHA policies of the
Malibu LCP provides the best example of why the Conservancy's submission does not quaiify for the
procedure.

a. Expansion of Permitted Use in ESHA. Each of the properties included in the
Conservancy's submission are designated ESHA by the Malibu LCP. The Malibu LIP limits use in
ESHA to public accessways and trails, interpretative signage, restoration projects, and invasive plant
eradication projects. (Malibu LIP, § 4.5.3.) Those use restrictions are consistent with Section 30240 of
the Coastal Act, which provides: “Environmentally sensitive habitat areas shall be protected against
o any significant disruption of habitat values, and only uses dependent on those resources shall be
allowed within those areas.”

The Conservancy's submission would essentially exempt the Conservancy from all of Malibu's use
® restrictions in ESHA - with the following language:

State of California at any time and by any means whatsoever, by any of the following: The governor or
any civil executive officer as provided in Government Code § 1001; any member of the Califarnia
National Guard or the State Militia; any firefighter of any public agency; any peace officer, any
o emergency medical technician or paramedic whether employed by a public agency or not, any member
of the Legislature or staffs thereof, any member of the Bureau of State Audits, the Secretary for
Resources or any employee thereof, any member of the California Coastal Commission or staff thereof,
any person appointed pursuant to Public Resources Code Section 33200 or 33213, or person
appointed pursuant to Section 5.0 of the Joint Powers Agreement between the Conejo Recreation and
Parks District, the Rancho Simi Recreation and Parks District, and the Santa Monica Mountains
® Conservancy.” {SMMC/LIP, § 4.12, B, 10.)
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R ] “Trails, camp facilities, park uses as described in this Chapter [i.e., the regional office,
event and commercial leasing of the Ramirez property], and necessary support
facilities shall be considered principal permitted uses for those parkland areas subject
to...." the proposed override. (SMMC/LIP, § 4.7, A, 1 (p. 12).)"°

The breadth of the Conservancy’s proposal graphically demonstrates why it does not qualify for an
override. The Conservancy would expand the use of ESHA to trails, camp facilities, regional office,
event and commercial feasing of the Ramirez property, and broadly defined “support facilities.” (See
sec. ¢, infra). Yet, without the site specific proposals for those expanded uses, the Commission does
not have the information required to make the findings required by 14 California Code of Regulations,
§ 13666.2, subd. (a}{2) (i.e., that the “development conforms with and is adequate to carry out the
policies of . . . Section 30200, sf seq.” or the findings required by Section 13666.2, subdivision (a)(4)
(i.e., that “reasonable alternatives have been examined” and “there is no feasible less environmentally
@ damaging way to meet the public need”).

b. ESHA/Streambed Modifications. The Conservancy’'s submission also

seeks to re-write the rules which would apply to future streambed medifications on the three
| ® Conservancy properties at issue. The Malibu LIP limits use in stream ESHA to necessary water supply
projects, flood protection where no other measures is feasible, and restoration projects to improve fish
and wildiife habitat. (Malibu LIP, § 4.5.3.) Yet, without proposing any specific stream crossing (i.e., so
that the environmental impacts could be evaluated and the Commission could make the findings
required by Section 13666.4), the Conservancy has included a broad proposal which allows stream
_crossings for vehicular and pedestrian use. (SMMCI/LIP, § 4.7, B (pp. 14-15).)

In -addition, the Conservancy’s proposat removes the City's requirement that streambed modification

proposals “are subject to a [CDP] and all other relevant permits from appropriate agencies.” (See Chart
() on enclosed CD (p. 31), Pending Malibu LCP Amendment, sec. D, 6, b (i).) That proposal by the

Conservancy would violate Section 30522: *“Nothing in this chapter shall permit the commission to

cerlify a local coastal program which provides for a lesser degree of environmental protection than that

provided by the plans and policies of any state regulatory agency that are formally adopted by such
PY agency, are used in the regulatory program of such agency, and are legally enforceable.”

o Secﬁon 47, quoted in subsection (a) above, would alsc expand the permitied use of the

Conservancy's Ramirez property, which is zoned Open Space. The more significant problem with the

Conservancy's submission with respect to Ramirez, however, is the Conservancy's request that the
® Commission insert into the Malibu LCP language which is drafted to read like an “entitiement” for the

Conservancy's specific development at Ramirez. That issue is discussed in section I}, C, 4, infra.
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® Moreover, the Conservancy proposés that the Malibu LCP be revised to modify the required stream
ESHA buffer required for a very broad category of “support facilities” on Conservancy properties.
(SMMC/LIP, § 4.5, para. 3 (p. 10) (see sec. ¢, infra).) The Malibu LIP requires a 100 foot buffer from
the top of banks of streams and/or the outer edge of riparian vegetation, whichever- is the most
® protective of the resource. (Malibu LIP, § 4.8.1(A).) The Conservancy's proposal would allow a
\ reduction of the required setback to “25 feet from the top of the banks of all streams.” (SMMC/LIP,
§ 4.5, para. 3.)

Finally, the Conservancy's submission is drafted to allow the Conservancy to continue to ignore the
long-standing requirement by the Department of Fish & Game and by the Commission that the
Conservancy apply for a CDP for the unlawful streambed modifications to Ramirez Creek which
| . occurred prior to the Conservancy's acquisition of the property. (See § 4.7, B, 1and 2.) "

' ® c. “Support Facilities.” The Conservancy would further exempt itself from the
limitations on the use of ESHA set forth in the Coastal Act and the Malibu LCP, and from the limitations
‘ on the use of Open Space set forth in the Malibu LIP, by the following, extremely broad definition of the

term “support facilities™:

“Existing and proposed support facilities are defined as those facilities deemed

necessary to_support the primary permitted land use, public access and

recreation, research and education, and nature observation. The type of
support facilities addressed at each park facility shail be based on the level and

® complexity of public uses and specialized programs offered at each park areas
... (SMMC/LIP, § 4.12 (p. 12), emphasis added.)

As noted above, the “primary pemmitted land uses” would be significantly expanded under the
Conservancy’'s proposal. In addition, because the Conservancy has deleted all of the City's
requirements for CUPs, CDPs, or review by various City Depariments (see sec. i, C, 4, infra), the

" Ramirez Creek is a blue-line stream that passes through the large ESHA area on the Ramirez

Property. Prior owners altered the channel and made unpermitted improvements to the bed and bariks.
When the Conservancy acquired the Property in 1993, Fish & Game and the Commission advised the

¢ Conservancy that a CDP for the streamed alteration was required because of the significant adverse
impacts to the ESHA and the substantial amount of non-native vegetation. In 1995, the Conservancy
filed an application with the Commission, but quickly withdrew it, promising to file another after
additional environmental analysis. That never happened. In 1998, when the guestion arose during the
Commission proceedings on the 2000 CDP, the Conservancy promised to submit a separate,
application for the streambed alteration. That separate application was submitted, but was woefully

® incomplete, and the Conservancy failed to respond to the Commission's request for additional
information. As a result, no CDP for the streambed alteration has ever been issued.
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@ Conservancy may argue that it alone makes all decisions about what support facilities are “deemed
necessary.”

3. The Conservancy’s Submission includes Language that Reads Like Land
° Use Entitlements. Yet, the Conservancy Has Not Provided the Site-Specific Detail Required to
Analyze and Determine the Propriety of Any Entitlements, According to the Conservancy,
“although very detailed and site-specific,” the Conservancy's LCP Amendment simply “lays the policy
foundation” for future approvals for Conservancy properties. (See fn. 2, supra.) The Conservancy's

characterization of the submission is not consistent with certain language of the proposed amendment

o which suggests that the Conservancy is actually seeking land use entitlements, without providing any of
the sife-specific detail and analysis required in the permit/antiiement process. Two specific examples
of this language appear in the Conservancy’s proposals for camping and for the intensive use of the

i Ramirez Property:
®
I ' a. Carmnping. SMMCI/LIP, § 4.2, A, 1(p. 4), provides that the camp facilities

which the Conservancy proposes for Ramirez, Escondido, and Corral Canyons “shall be provided.”
{See, also, SMMCI/LIP, § 4.4, B, 1 (p. 9), which states that the Conservancy “shall implement park

’ ® improvements to provide for" camping.) SMMC/LIP, section 4.2, A, 2 (p. 5), provides that those
campsites “shail consist of designated” camp areas (which are generally described in the “Concept Site
Plans” for each property).

In addition, the Conservancy's proposal ignores the Malibu LUP requirement that “[djevelopment of
public or private trail campsites along primary trail routes shall be a conditionally permitted use, where
impacts to environmentally sensitive habitat areas and visual resources are minimized and where
designed to meet fire safety standards.” (Malibu LUP, § 2.48.) The City's requirement for a CUP
guarantees that each site will be specifically analyzed to determine whether it complies with the policy.
® However, SMMCI/LIP, section 4.2, A, 2 (p. 5) states that the campsites "are defined as principal
| permitted uses in the Open Space (0S) Zone and are therefore not subject to conditional use permits,
or any other non-appealable special use permit that may otherwise limit development and maintenance

of such campsites in the Malibu Coastal Zone.” (Emphasis added.)

o These provisions are not drafted, as the Conservancy claims, fo simply “lay the policy foundation” for
future approvals. In fact, if the Commission inserted the language proposed by the Conservancy into
the Malibu LCP, the Conservancy would almost assuredly argue that it was not only enfitled to develop
the campsites, it was obligated to develop them:.

®
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Moreover, it would turn planning law on its head to insert the language proposed by the Conservancy
into the Malibu LCP in advance of any specific development proposal. For example, there is no
question that the addition of camping and support facilities to ESHA has the potential to cause adverse
environmental impacts (e.g., attendant grading, portable toilets, construction of facilities to provide
water and manage runoff, etc.). Yet, the Conservancy uses the word “shall® and deletes the
requirement for CUPs without providing, inter alia, an analysis of alternatives, the precise location and
site-specific environmental analysis for each of the proposed sites, some estimate of the numbers of
persons who will use the sites, grading plans, etc.”? In addition, without that site-specific analysis, the
Conservancy could not make at least one of the findings required by Section 13666.4 (i.e., that
reasonable alternatives have been examined and that there is no feasible less environmentally
damaging way to meet the public need. (/d., § 13666.4, subd. (a)}(3).)

In addition, there is no question that camping would increase the risk of fire in these dry coastal sage
scrub ESHAs, each of which is located in the Very High Fire Hazard Severity Zone and fwo of which
have no public vehicular access. The Conservancy’'s submission calls for the preparation of a “Fire
Protection, Emergency Evacuation Plan” (SMMC/LIP, FPEEP, § 4.11, B (pp. 20-22)) to deal with
procedures for evacuation (p. 22) and camping regulations designed to minimize the risk of fire (p. 21).
However, the FPEEP has not been submitied to the Commission. The Conservancy is not entitied to
any language which reads like an entitlement for campsites without the determination by a regulatory
agency that camping can be operated and managed safely. Moreover, without examining the FPEEP,
it is not possible for the Commission to determine whether the proposed development conforms with
the policies of Section 30200 (as required by 14 Cal. Code Regs., § 13666.4(a}(2)} because there is no
information upon which the Commission could find that the development “minimize[s] risks to life and
property in areas of high . . . flood, and fire hazard” (§ 30253). |

b. Ramirez Canyon. It is extremely disingenuous for the Conservancy to
claim that its proposals do nothing more than lay “the policy foundation” for future approvals for the
Conservancy’s Ramirez property. Pages 23 through 26 of the Conservancy's submission are attached
to this letter as Exhibit C. The text reads like a coastal development pérmit, despite the fact that the

Conservancy has not submitted any of the site specific information required to obtain a permit or
entitiement. Just as with camping, the Conservancy’s proposal is drafted with mandatory language.

12

SMMC/LIP, § 4.2, A, 4 (p. 5) provides that campsites “shall be located in previously disturbed
or non-sensitive areas to minimize impacts to sensitive habitat areas to the maximum extent feasible.”
SMMC/LIP, § 4.2, A, 6 (p. b) provides that campsites shall be located in areas of level terrain o avoid
the need for grading as much as feasible. However, there is no evidence that the locations of the
camps on the Concept Site Plans meet those criteria.
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‘ ® See, p. 24; “[s]pecialized programs at Ramirez Canyon Park and associated support facilities shall
consist of the following uses and restrictions . . .."

The following examples of the Conservancy's proposed use of its Ramirez property graphically
demonsirate why the submission cannot be approved as an override:

i The Property. The Conservancy's Ramirez property is located at the
end of a box canyon, vegetated with dry coastal sage scrub ESHA. There is only one means of ingress
and egress - a private, winding rural canyon road, with bridges and Arizona siream crossings — and that
N access way is substandard under both state and local fire codes.

ii. Regional, Administrative Offices. The Malibu LCP does not
permit government offices on property zoned “Open Space.” Yet, the Conservancy seeks to override
the Malibu LCP to allow the use of all of the structures on the Ramirez property for regional
administrative offices for the Conservancy and MRCA — with no information about the condition of those
structures and no limitation on the extent of the proposed use.

The Ramirez property was donated to the Conservancy by Barbra Streisand in 1893 — 15 years ago.

) We recently asked the Conservancy, under the Public Records Act, to produce all records concerning
development on the property since it acquired title. The Conservancy provided only records concerning
the bridge and wastewater system authorized by the 2000 CDP (i.e., the permit that was set aside by
the Ventura Superior Court). The Conservancy's response to the PRA establishes that ail of the

® structures on the property — which date back te the 1950's, 1960's and 1970's - have never been
improved to meet state fire safety standards. Yet, the Conservancy’s submission provides that the
Conservancy “shall” use the structures for offices, without any further information upon which the
Commission could make the findings required under Section 13666.4." ‘ '

iii. Use of the Peach House, Barn, and Art Deco Facilities. These are
three of the structures discussed in the preceding paragraph. The Conservancy's submission provides
that the Conservancy “shall” use these three structures for “small group gatherings and tours of up to
60 participants each” (p. 25). Without information concerning the condition of the structures, the
@ provision is improper for the reasons discussed above.

13 The Commission did not review the condition of these buildings during the proceedings which

® led to the 2000 CDP. In 2006, when the Commission rejected the Conservancy’'s PWP, the
Commission specifically requested that information. The information still has not been provided.
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iv. Publjc Outreach, Events, Gatherings, Tours and Workshops. The
Censervancy's submission also provides that the Conservancy “shall” use the Ramirez property for a
specific number and type of events, with specific attendance allowances (from 60 to 200), and specific
hours and conditions of operation (p. 25). On an annual basis, the cumulative impact would be at least
900 events per year with 44,240 participants. On a monthly basis, the cumulative impact would be 76
events per month with 3,687 participants — seven days per week, " with public outreach, small events,
gatherings, tours and workshops during the fire season (§ B, 5, p. 24) . And, the Conservancy has
included these provisions in the section entitled “Land Use and Neighborhood Compatibility” without
providing any site-specific information (i.e., environmental analysis, land use compatibility with the
surrounding rural residential neighborhood, fire safefy and evacuation, etc.).

4, The Conservancy's Submission Deletes All of the City’s Requirements for
CUPs, CDPs, and Review by Various City Departments. The City of Malibu has submitted to the
Commission an LCP amendment that deals with the same “Malibu Parks Public Access Enhancement
Plan.” It is plain that the Conservancy submitted its override in an attempt to avoid the City's policy

preferences. However, the Conservancy's submission also appears designed to facilitate a future
argument by the Conservancy thai the City does not have any further permitting authority with respect
to development on the three properties at issue and the proposed trail network.

The Conservancy submitted a “comparison” of ifs Plan with the pending Malibu LCP amendment.
However, that comparison is materially misleading because it shows only the additions which the
Conservancy made to the City's document — it does not show the deletions. To ensure that the
Commission has the full picture, we have prepared a comparison that includes all of the changes to the
Malibu LCPA suggested by the Conservancy, including both additions and deletions. The comparison
is included on the CD submitted with this letter.

The most noiable thing about the comparison is that, in every instance where the City of Malibu LCPA
requires a CDP, CUP, or review by any City Department, the Conservancy has stricken those
requirements. See the following pages on the Chart: p. 5 (§ 5.71 — deletes the requirement for CDPs);
p. 9 (§ C - deletes the provision for the imposition of conditions on development); p. 13 (§ 3 — deletes
the requirement that the location and design of trails and their impact on ESHA be evaluated during the
CDP process); pp. 18-19 (§ A — deletes the requirement that the Conservancy participate with the City
fo provide public transit improvements), p. 21 (§ 4 — deletes the City's requirement that further
intensified use of the Ramirez property be conditioned on the requirement of alternative vehicular

1 This number may be low, because it assumes just two outreach events per day. In fact, the

Canservancy proposes no limit on the number of “Public Outreach” events that may be held each day.
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® access); p. 24 {§ 5 — deletes the requirement for CDPs for support facilities); p. 24 (§ 3 — deletes review
by the City biologist to determine the exact location of support facilities during the CDP process); p. 28
(§ 4 — deletes review by the City biologist to determine the location of park facilities during the CDP
process); p. 31 (§ B, 1, removes streambed modifications from the CDP process and from “all other
® relevant permits from appropriate agencies”); p. 33-34 (§ C, 2 — removes the requirement for review of
all projects by the City Environmental Review Board); p. 37 (§ B, ii — deletes the requirement for review
of construction and operation of self-contained restrooms by the City Environmental Health Division); p.
42 (§ A, 2 - deletes the application of the City's Geotechnical Guidelines and Building Codes); p. 48 (§
12 — deletes the City's requirement that development "avoid intrusive traffic circulation in residential

i neighborhoods®). The Conservancy has provided no explanation whatsoever for these deletions.
D. This is Not “Sand City."”
| In its July letter to the Commission {see fn. 2, supra), the Conservancy cited the “Sand City LCP
i. Amendment” as precedent for its submission. A comparison of the Sand City amendment and the
Conservancy's proposal demonstrates that Sand City does not provide any precedent for the
Conservancy's overly broad submission.
® In the early 1990's, Sand City designated a parcel of land between the beach and Highway 1 for

“private development,” with “public park” as the “final option.” A regional park district sought to override
that designation —te put park and open space on equal footing with every other use of property between
Highway 1 and the shore. (Sand City LCP Amendment No. 1-23.) Sand City has only 1.5 miles of

e beachifront - none of that area was developed for public access or park use at the time and half the land
designated by the City for public parks was under water.

In light of the legisiative history set forth above, the invocation of the override procedures by the Sand
City applicant without an application for a specific public work is questionable. However, and in any
L] event, when the Commission approved the application, the Commission simply modified the land use
designation to provide for parks and open space as a conditional use to preserve the City’s discretion.'
The Conservancy’'s submission bears no resemblance to the Sand City Amendment, in large part

because the Conservancy's propgsals are drafted to require development — with no site-specific detail —

o and the Conservancy has deleted all of the provisions which guarantee that the City's discretion will be
preserved,

s Interestingly, one of the conditions required by the Commission for park and open space use in

Sand City was public access from a public right of way. As noted above, two of the properties included
@ in the Conservancy's submission have no public access. The Conservancy's Ramirez Canyon and
Escondido properties are located in box canyons at the end of private roads.
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® v

Yhe Conservancy's Submission is Overbroad. The Override Provisions Cannot Be Utilized to
Amend a LCP to Authorize the Implementation of Certain Facilities as “Public Works Projects”
® Where, as a Matter of Law, Those Facilities Do Not Qualify as Public Works.

Even if the Conservancy could overcome all of the fegal obstacles set forth above, its submission would
still be overbroad. Section 30114 includes “publicly financed recreational facilities” in the definition of
“public works,” and the Conservancy's submission states that its anticipated future development will be
® accomplished as "public works projects.” (SMMC/LUP, § 6.66 (p. 1).) However, the Conservancy's
submission includes regional office use of the Ramirez Property and commercial leasing of the
Ramirez property for special events. As a matter of law, those proposed uses do not qualify as public
works for “recreational facilities.” Therefore, the override procedures cannot be used to amend the
X Malibu LCP to authorize that development as "public works projects.”

The Coastal Act does not define the terms “recreation” or “recreation facility.” However, those terms

-are defined in analogous provisions of the Californla Recteation and Park District Act, at section
5780.1, subdivisions (G) and (H). Under Section 5780.1, neither regional, administrative offices nor
leasing of property for private events qualifies as “recreation” or as a “recreational facility.”"®

In addition, the scope of public works for recreational facilities should be fimited to those components
“directly and immediately” used for the public work. In City of Lafayefte v. East Bay Municipal Utility
@ District (1993) 16 Cal.App.4th 1005, the appellate court defined the proper scope of public works in the
context of immunity from local land use regulations.”” The Court held that a proposed public works

16 Section 5780.1, subd. (G): “Recreation’ means any voluntary activity which contributes to the

education, entertainment, or cultural, mental, moral, or physical development of the individual, group, or
® community that attends, observes, or participates. 'Recreation’ includes, but is not limited to, any
activity in the fields of art, athletics, drama, habitat conservation, handicrafts, literature, music, nature
study, open-space conservation, science, sports, and any formal or informal play that includes these
activities.” Jd., subd. (H): 'Recreation facility’ means an area, place, structure, or other facility under the
jurisdiction of a public agency that is used either permanently or temporarily for community recreation,
even though it may be used for other purposes. 'Recreation facility’ includes, but is not limited to, an
] arts and crafts room, auditorium, beach, camp, community center, golf course, gymnasium, lake,
meeting place, open space, park, parkway, playground, playing court, playing field, recreational
reservoir, river, and swimming pool. A recreation facility may be owned or operated jointly by a district
and other public agencies.”
v Local agencies are generally required to comply with the building and zoning ordinances of the
® county or city in which they are located. Some public works are exempt from these requirements — for
example, facilites for the production, generation, storage, treatment or transmission of water or
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water treatment project which included facilities not related to treatment of water was not exempt from
local land use regulations (i.e., facilities for materials storage, warehousing, vehicle maintenance,
“along with new space to house the district's administrative offices”). {/d., at p. 1011.) The test for
determining whether the exemption applies is whether each of the specific project components are
“directly and immediately” used for the public works. in City of Lafayette, the public work was the
production, generation, storage, and transmission of water. In this case, the public work is the
development of recreational facilities; Regional, administrative office use and leasing for commercial
use are not “directly and immediately” related to recreational purposes.

A limited definition of “public works™ would also he consistent with analogous provisions which govern
state parks. Section 33211.5, subdivision (d)(1) of the Conservancy’s enabling act provides, in part,
that the “types of uses and the management policies affecting those uses shall be consistent with the
policies for permitted uses of lands within the state park system.” Section 5019.53 defines the
permissible uses of state park lands. Section 5019.53 does not include regional, administrative offices,
or leasing for commercial events. (See, also, § 5080.03, subd. {b), which provides: “[cloncessions
shall not be entered into solely for their revenue preducing potential.”) The Conservancy's submission
includes the acknowledgement that the provisions for leasing the property for special events are
included for their revenue producing potential. (SMMCI/LIP, §2, A, 3 (p. 5) and § 12, B, 9 (p. 26).)

\']

The Conservancy Is Not Entitled To Invoke The Override Provisions Because The Conservancy
Anticipated This Plan Long Before The Malibu LCP Was Before The Commission For
Certification.

Both Section 30515 and 14 California Code of Regulations, section 13666, expressly state that the
override procedures are available only where, inter alia, the *purpose of the proposed amendment is to
meet public needs of an area greater than that inciuded within such certified local coastal program that

had not been anticipated by the person making the request at the time the local coastal program was
before the commission for certification.” (See, also, Malibu LIP, p. 305, § 19.2.1, subd. (a)(4).) The

purpose of the rule is to require agencies to put their plans on the table while the LCP is being drafted,

so that land use designations and regulatory policies can be developed in a comprehensive manner.

electricity (Gov't. Code, §§ 53091 and 53096). The question of immunity does not arise in this case
because every person, including the state itself, is subject to local regulation under the Coastal Act.
(§ 30111))
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® The City of Malibu, in its letter to the Commission dated June 23, 2008, presented extensive evidence
that the Conservancy has anticipated the development described in the Conservancy’s override for
many years. That evidence consists of numerous planning documents, several of which were
submitied to the Commission in various contexts. The evidence also includes comments by the

° Conservancy to the Commission during the Malibu LCP certification process. A copy of the City’s letter
is included on the CD submitted with this letter, and we incorporate the arguments herein by reference.
We respectfully submit that the evidence conclusively demonstrates that the Conservancy is not entitled
to utilize the override procedure because the Conservancy cannot meet the threshold requirements of
Section 30515 and 14 California Code of Regulations, Section 13666.

The Conservancy filed a response to the City's letter on July 14, 2008 — a copy of that letter is also
included on the enclosed CD. The Conservancy's attempts to avoid the extensive evidence of its prior
plans for the area are not convincing for the following reasons:

First, the Conservancy argues that the proposed “site specific LCP amendment” is the “direct result of
recent, post-LCP certification events.” (SMMC Letter, pp. 4-5.) However, most of the cited post-LCP
events consist of the Conservancy's efforts to implement the park and trail plan which it had long

anticipated (e.g., the purchase of open space, the acceptance of OTDs, the negotiation with property
owners for specific alignments).

Second, the Conservancy dismisses the City's evidence as a “couple of documents” and alttempts to
differentiate them from the content of the override. (SMMC Letter, p. 5.) However, the fact that the

® previous documents were "planning” documents does not differentiate them from the Conservancy’s
submission — because the Conservancy claims that its present submission is simply a planning
document. In addition, the fact that the prior documents did not specifically locate the proposed trails
does not mean that those trails were not anticipated. (See, e.g., 1997 SMAART report (pp. 28-33)

PY which includes the Winding Way Connectors, Coastal Slope Trail, and Escondido Falls Trail — the same
trails which the Conservancy has inciuded in its present submission.)

Third, the fact that the Conservancy had a CDP in place for its Ramirez operations in 2002 (i.e., when
the LCP was before the Commission for ceriification) does not excuse the Conservancy from
¢ requesting that the Malibu LCP be drafted to accommodate that development. !n 2002, there were two
lawsuits pending which challenged the CDP for failure to comply with Malibu's Jand use regulations -
one filed by the Fund (which was successful) and one by the City of Malibu (which was settled). At that
same time, the question of whether the Conservancy was immune from Malibu's land use regulations

(] | was pending before the Second District Court of Appeal. Moreover, the Commission was in the
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process of certifying the Malibu LCP, which would be binding on the Conservancy as a matter of law.
(§ 30111.)

Yet, the Conservancy made no effort to submit its plans for Ramirez {or for any of the other elements of
its current plan) during the LCP certification process. Instead, in April of 2002, the Conservancy
submitted proposed LCP revisions to the Commission which would have made the Conservancy
exempt from the requirement for a CDP for park management and operations and for “park events”
{festivals, weddings, etc.). In May of 2002, the Court of Appeal issued its opinion in Cify of Malibu v.
Santa Monica Mountains Conservancy, et al., (2002) 98 Cal.App4™ 1379, holding that the
Conservancy was subject to Malibu's land use regulations. Still, the Conservancy did not amend its
proposals for the LCP so that the Commission could consider (a) the question of whether the Ramirez
property should be zoned for the office, commercial and event uses which the Conservancy now
proposes and (b) whether the Conservancy should be essentially exempt from the restrictions on the
use of ESHA. Instead, the Conservancy simply accepted the Commission's ESHA and "Open Space”
designations for the Ramirez property and ~ even after the CDP was set aside - continued its unfawful
use of the property.

Under the circumstances, it would be not only unlawful (§ 30515; 14 Cal. Code Regs., § 13666, et
seq.), it would be extremely inequitable for the Commission to allow the Conservancy to invoke the
override procedures.

Vi

The Constitutional Right of “Public Access” to the Sea vs. Recreation in Infand/Upland Areas.

The provisions of the Coastal Act which regulate public access derive from the Constitutional guarantee
of public access to navigable waters. Accordingly, with respect to “pubiic access,” the Act was
designed to protect access to the coast.'® There is no similar Constitutional guarantee of public access
to infand/uptand properties. Therefore, no agency should be entitled to invoke the narrow exception
provided by Section 30515 to supplant the decisions of a local government for inland/upland areas.

e The legislative history of the Coastal Act confirms that these provisions set the “goal of

maximum public access fo coast” (SB 1277, Assembly Committee on Resources, Land Use, and
Energy, Bill Analysis, as amended 8/5/76, p. 2, emphasis added.] See, also, Chap. 6,
“Implementation,” Art. 3, “Coastal Public Access Program,” § 30530, ef seq. (requiring the preparation
and implementation of a "program to maximize public access to and along the coastline.”) (Emphasis
added.)
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The connection between public access and the constitutional right of access to navigable waters is
expressly set forth in the Act. The “Public Access” provisions are set forth in Chapter 3, “Coastal
Resources Planning and Management Policies,” Arlicle 2. Section 30210 provides:

“In carrying out the requirement of Section 4 of Article X of the California Constitution,

maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.” (Emphasis added.)

Section 4 of Article X of the Constitution provides:

"No individual, partnership, or corporation, claiming or possessing the frontage or tidal
lands of a harbor, bay, inlet, estuary, or other navigable water in this State, shall be

permitted to exclude the right of way to such water whenever it is required for any
public purpose, nor to destroy or obstruct the free navigation of such water; and the
Legislature shall enact such laws as will give the most liberal construction to this
provision, so that access to the navigable waters of this State shall be always
attainable for the people thereof.” (Emphasis added.}

Accordingly, section 30210 and all of the statutes which follow are designed to facilitate access fo the
sea. Section 30211 provides that development “shall not interfere with the public’'s right of access to
the sea.” Section 30212, subdivision (a), states that “public access from the nearest public roadway to
the shoreline and along the coast shall be provided in new deveiopment projects.” Section 30213
provides for lower cost visitor and recreational facilities in these areas. Section 30214, which mandates
consideration of time, place and manner restrictions, repeats the policy expressed in section 30210 —

the constitutional right of access to navigable waters.

The Sand City case, discussed above, demonstrates the distinction. In Sand City, the Commission
found it appropriate to override the City’s land use designation because the City's decision had a
significant adverse impact on public access to the beach. This case does not involve public access to
the beach. The properties at issue in the Conservancy’'s submission are inland/upland properiies, to
which the constitutional directive for public access does not apply. Instead, the question here involves
the provisions of the Act which apply to "Recreation.” Those provisions are located in Chapter 3, Article
3, “Coastal Resources Planning and Management Policies.”
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The legislative history of the Coastal Act confirms that, even with respect to recreation, the purpose of
the Act is to "protect shorefront property suitable for recreation; encourage [. . . ] use of private lands for
recreation and recreationa! boating facilities in certain areas.” (SB 1277, Assembly Commitiee on
Resources, Land Use, and Energy, Bill Analysis, as amended 8/5/76, p. 2.) That is why the recreation
provisions of the Act are also oriented toward the use of the shoreline. Section 30220 provides that
“[cloastal areas suited for water-oriented recreational activities that cannot readily be provided at inland
water areas shall be protected for such uses.” Section 30221 states that “foJceanfront /and suitable for
recreational use shall be protected for recreational use and development . . ..” Section 30222 gives
priority to “visitor-serving commercial recreational facilities designed to enhance public opportunities for
coastal recreation” over other types of uses. (See, also, § 30222.5, priority for “ggean front land that is
suitable for coastal dependent aquaculture.”)

Only one provision of the Act mentions recreational use of upland areas. Section 30223 provides that
“lulpland areas necessary to support coastal recreational uses shall be reserved for such uses, where
feasible." The Commission has not promulgated any reguiations under section 30223, and no court
has construed the statute. However, on its face, Section 30223 directs local agencies {g reserve
upland areas to support coastal recreational uses. The Malibu LCP complies with the statute. The
issue raised by the Conservancy’s submission does not involve the reservation of these properties.
The Conservancy's submission concerns the development and use of these properties. The Act plainly
delegates regulatory authority over the development and use to the City of Malibu. (§ 30519.)

For these reasons, by requesting an override for a “Malibu Parks Public Access Enhancement Plan”
which involves only inland/upland property, the Conservancy would have the Commission construe not

only Section 30515, but also Section 30223, as broadly as possible. We respectfully request that the
Commission reject that effort.

Vil

Conclusion

The analysis set forth in this lefter demonstrates thét‘the Conservancy's proposed LCP Amendment
override cannot be approved because it violates numerous fundamental Coastal Act policies and legal
standards. In addition, because of the manner in which the submission is drafted, it is plain that the
Conservancy has still not abandoned its claim to immunity from the decision-making power of Malibu -
despite the holding of two courts. (See, e.g., City of Malibu v. Santa Monica Mountains Conservancy,
ef al., (2002) 98 Cal.App.4™ 1379, which confirmed that the Cohservancy is subject to Malibu's land use
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regulations. See, also, Ventura Superior Court Case No. CiV199846, Order dated Feb. 4, 2005, setting
aside CDP 4-98-334 because it did not take into account Malibu's land use regulations.) We
respectfully submit that there is no cause for the Commission to stretch the “override” provisions
beyond recognition simply to give the Conservancy more grist for its "imrmunity” mill.

Given the fundamental defects in the Conservancy's submission, we respectfully request that counsel

advise the Commission’s policy staff and the Commission itself that the Conservancy’s submission may
not lawfully be approved.

Thank you for considering these issues. Please contact us if we may provide any additional
information.

Sincerely, -

Steven A. Amerikaner

Enclosures on CD:

Legislative History of Title 14, Cal. Code Regs., § 13666, et seq.

Comparison of Conservancy's Submission with Malibu's Pending LCP Amendment.
Letter from the Conservancy to the Commission, dated July 14, 2008

Letter from the City of Malibu to the Commission, dated June 23, 2008.

Attachments (printed)

Exhibit A: Legislative History of Title 14, Cal. Code Regs., § 13666, “Informative Summary”
Exhibit B: Legislative History of Title 14, Cal. Code Regs., § 13666, “Statement of Reasons”
Exhibit C: Pages 23-26 of the Conservancy's Proposed LIP Text Amendments {Override)

cc. Pat Veesart, California Coastal Commission, Ventura County Office {with enclosures)
Christi Hogin, Malibu City Attorney (without enclosures)
Richard Mullen, President, Ramirez Canyon Preservation Fund (without enclosures)

SB 488439 v13:011142.0001
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MEMORANDUM OF UNDERSTANDING

CONCERNING DONATICN OF STREISAND RANCH

WHEREAS, Barbra Streisand ("Doncr") is the owner of
approximately 20.53 acres of land in Malibu, Califormia, upon
which four homes have been built ("Streisand Ranch"); and

WHEREAS, Streisand Ranch is a coastal riparian property
adjacent to existing wllderness parkland and contalns Slgﬂlflcant
natural resources, including a year-round stream near the
headwaters of Malibu's scenic Ramirez Canyon; and

WHEREAS, Donor desires to make a charitable contribution of
st;eisand Ranch to an entity committed to protecting the
environment and preserving the natural resources of the property,
and desires to encourage its use as the Streisand Center for
Conservancy Studies, for advanced academic and applied studies
directed toward sclution of the most pressing conservation and
natural ecosystem management problems; and

WHEREAS, the Santa Monica Mountains Conservancy of the State
of Califarnia {"Donee“):is a state agency organized and opeiating
under The Resources Agenéy of the State cof california pursu;nt to
california Public Resources Code Section 23000 et seqg; and

WHEREAS, Donee has already acquired and operated thousands
of acres of land in the Santa Monica Mountains and is well known
as a preeminent expert in the management of open space and the

maintenance and care of important and historic structures, and
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has the ability to secure the resources necessary to further
Donor's desires concerning the preservation and use of Streisand
Ranch.,

NOW THEREFORE, under the terms and conditions contained in
this Memorandum Of Understanding, Donor hereby donates Streisand
Ranch to Donee.

1. Gift 8 isand_Ra .

The Streisand Ranch property which is the subjeci; of
the gift, including alliresidencés and structures cqnstruceéd
thereon, is described in Exhibit "aA" tb this Memorandum of
Understanding and attached hereto. COnveyance'of Streisand Ranch
shall be made and completed by gift deed given to and accepted by
the Santa Monica Mountains Conservancy by and on behalf of the
State of California and shall transfer title free and clear of
all financial liens and encumbrances, including but not limited
to deeds of trust, bonds and/or mechanics or tax liens.
Conveyance is made on an "as is" basis, and Donor makes no
representations or warranties, express or implled, concerning the
physical condition of -the land or structures.

2. Eurposg of the Gift.

Donor's intentlin making this gift is to provide ;

E4

location and facilities for the establishment of the Streisand
Center for Conservancy Studies ("Center"). Donee and its
affiliated nonprofit, the Mountains Conservancy Foundatibn, will
plan and operate the Center as a place for advanced academic and

applied studies directed toward solution of the most pressing
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conservation and natural ecosystem management problems, and will
carefully evaluate all relevant issues related to its use,
including vehicular access and impact on the neighboring
community.
Donee commits to Donor that revenues received in
connection with any and all events, programs and public or
| private uses held at the Streisand Ranch by the Center or any
other user shall be exp?nded solely on the on-going costs g;
operating and maintaining the Ranch and coveripq-thg~expén;es of
the Center. ' ' -
3. Donee's Access $o the Ranch.
Upon acceptance of the gift deed, or on November 29,
1993, whichever cccurs later, Donee shall have immediate
unrestricted ownership, use, possession and access to the entire
grounds of Streisand Ranch and to all residences, including the
residence known as "Barwood." With respect to the three
residences known as the "Barn," the "Peach House" and the "Deco
House," Donee hereby grants Denor access to such properties until
February 1, 1994, to reﬁove personal property. Donor shallf
retain the keys to those three residences and hereby designites
Mario Yccupicloe, the curgént caretaker of Streisand Ranch, to be
her representative and to accompany Donee's representatives
whenever they need access to those structures for purposes of
planning for the Center.

4. o 's rs Pos i a urnis .

Donor has until February 1, 1994 to remove her perscnal
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possessions, including furniture and furnishings, from Streisand
Ranch. Until such time, the furniture and furnishings shall be
considered on loan to Dcnee. Donor and Donee acknowledge that
they will be holding future discussions concerning the
possibility of an additional donation and/or purchase of some or
all of the furniture and furnishings. Donor alsoc has until
February 1, 1994 to remove for transplantation all rose bushes
and vegetables from the grounds of the Ranch. Until then,gPonor
maf have a representati;e cultivate the roses and harvest Ehe
vegetables as often as is required. -

5. DRate of Gift.

The gift of Streisand Ranch‘shall be considered
complete as of the date the gift deed is delivered and accepted.
The gift dead shall be recorded with the County Recorder for the
county of Los Angeles as soon thereafter as possible.

6. Propertv Tawes.

‘Donee assumes responsibility for notifying the Office
of the County Tax Assessor that title to Streisand Ranch has been
transferred, that Donee is exempt from property taxes, and Epat
taxes should theresfore éeaga accruing. Donee will cooperaté with
Donor in obtaining any rifund of prnpertf taxeas to which bonar
may be entitled.

7. Insurancs.

Donor shall continue to insure her personal poésessions

and furnishings until such time as they are removed from the

Ranch or transferred to Donee. Donee will be responsible for all

4
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other insurance as of the date the title to the Ranch is
transferred.
@ 8. sts T sfer.
Donee shall bear any and all costs pertaining to its
acquisition of Streisand Ranch, 1nc1udin§ but not limited to
° title and recordation fees and costs of inspection. Each party
‘ shall bear any professional expenses, such as fees incurred by
attorneys, accountants and/or business advisors that they
generate in connection éﬁth this transaction.
g. Tax Reporting.

Donee represents and warrants that it is an entity
described in I.R.C. Section 170(c) (1) and that it will hold
Streisand Ranch for exclusively public purposes within the
meaning of guch Sectian. Donee acknowledges that Donor intends
to ¢laim Donor's gift hereunder as a charitable contribution
deduction of capital gain property on Donor's 1993 state and
federal income tax returns, at the full value set forth in the
appraisal attached as Exhibit B hereto. Donee shall cooperate
® with Doner and Donor's attorneys, accountants or other finar;_cial

advisors in claiming and sustaining such deduction. Donee shall

also prepare and timely f&le all reports, tax returns or other
.,' documents or statements required to be filed in connection with

Donee's receipt of such gift, shall provide Donor with coples

thereof prior to filing for review by Donor's advisors, and shail
e make no reports, returns, filings or statements inconsistent wif:h

Donor's tax reporting pesition as set forth herein or
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inceonsistent with Donor's advisors' requests with respect

thereto.

Executed this 40 day of November, 1993.

Barbra Streisand /
“ponor™

arta Monica Mountains Conservancy
Joseph T. Edmiston, Executive Director,
s authorized officer '

Stroiasb.mou
November I3, 1953
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In the County of Los Angeles, Malibu, California:

Exhibit 11

Assessor's Parcel No.
Assessor's Parcel No.
Assessar's Parcel No.
Assessor's Parcel No,
Assessor's Parcel No.

EXHIBIT "A"

4465-004-067
4467-002-045
4467-002-046
4467-002~-048
4467-002~-049

"
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RAMIREZ CANYON ROAD TRAFFIC TRIP CALCULATIONS

(December 2008)

Monitoring Petiod (2008) Per day average

September — October 5 4999

October 6 — October 12 566.7

October 13 — October 19 517.6

October 20 — October 26 5541

October 27 — November 2 566.1

Average over monitoring period 540.9 (see Note 1)

Less: Trips generated from SMMC property 36.7 (see Note 2)

Equals: Trips generated from canyon homes 504.2

Divided by number of homes (= 60) 8.4 daily trips per home
Notes:

1. Traffic counter placed on Ramirez Canyon Road just north of intersection

with Delaplane.

2, SMMC traffic generation based on counts taken from November 10, 2008
to December 7, 2008 just outside the gate to the SMMC property.

3. Traffic count records available upon request.
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