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STAFF REPORT AND RECOMMENDATION ON APPEAL
 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with conditions. 
 
APPEAL NO.:  A-6-ENC-09-31 
 
APPLICANT:  Ed Laser 
 
PROJECT DESCRIPTION:  Boundary adjustment between 2 existing lots totaling 5.8 acres, 

construction of 5,205 sq. ft. single-family residence with basement and detached 800 sq. ft. 
garage on a 4 acre lot (Parcel A), construction of 5,696 sq. ft. single-family residence with 
basement and 436 sq. ft. attached garage on a 1.8 acre lot (Parcel B) and construction of 
driveway, retaining walls, associated grading and fuel modification clearance. 

 
PROJECT LOCATION:  2833 Manchester Avenue, Cardiff, Encinitas, San Diego 

County.  APN 261-200-01 and 03. 
 
APPELLANTS:  Nathan Johnson; Commissioners Sara Wan and Mary Shallenberger. 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that a 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  City of Encinitas Certified LCP; Appeal 

applications by Nathan Johnson dated 6/4/09 and Commissioners Wan and 
Shallenberger dated 6/15/09; City Permit #03-101 DR/BA/CDP/EIA; Project 
Plans by Ed Laser AIA dated 10/29/08 

              
 
I.  Appellants Contend That:  The development, as approved by the City, is inconsistent 

with the certified LCP with respect to protection of environmentally sensitive habitat 
areas (ESHA), wetlands, wetlands buffer and limits to encroachment onto steep 
slopes.  First, the LCP prohibits boundary adjustments if it results in increased 
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impacts to wetlands or wetland buffers.  In this case, the boundary adjustment 
results in a reduced wetland buffer, which increases potential impacts to wetlands.  
Second, the City allowed a 25 ft.-wide wetlands buffer, although the LCP requires a 
100 ft. buffer.  In order to reduce the buffer, the City had to demonstrate that the 25 
ft.-wide buffer would be adequate to protect the wetlands, but it failed to do so.  
Third, the City allowed increased encroachment onto steep slopes containing ESHA 
in excess of 25% grade.  The LCP only allows up to 20% encroachment and the City 
allowed at least 23% encroachment.  Fourth, the City inadequately mitigated for the 
loss of 1.17 acres of ESHA by not requiring creation of ESHA along with 
preservation at a 3:1 ratio.  The City merely conserved 3.55 acres of ESHA 
elsewhere on the property, which is not the typical mechanism for mitigating ESHA 
impacts.  Fifth, the City allowed for only a 50 ft. fuel modification zone surrounding 
the proposed structures, which will be located on steep slopes containing abundant 
fire-prone vegetation.  CalFire considers the property to be a very high fire risk.  As 
a result, after the homes are constructed, the Fire Department might require the more 
typical 100 ft. of clearance which would add to the encroachment into ESHA.  Sixth, 
the homes will be located on the face of an inland hillside, even though the LCP 
prohibits any structure or improvement from being located closer than 25 ft. from an 
inland bluff edge.  Finally, the homes are very large and could be reduced in size 
and/or configuration to have less impact on ESHA.   

              
 
II.  Local Government Action.  The project was approved, with conditions, by the City of 
Encinitas Planning Commission on April 16, 2009 and afterwards was appealed to the 
City Council by Nathan Johnson.  The City Council denied the appeal on May 27, 2009.  
Specific conditions were attached which, among other things: require conservation and 
biological monitoring of all remaining Southern Coastal Bluff Scrub (3.55 acres) 
including the establishment of a perpetual management plan that is adequately funded; a 
landscape plan requiring only native, drought-tolerant, non-invasive species, restrictions 
on construction activity during breeding seasons; a monitoring biologist onsite during 
construction to assure protection of California Gnatcatcher and other species; requirement 
that all lighting be shielded away from habitat areasand provisions for adequate 
construction and post-construction BMPs. 
             
 
III. Appeal Procedures. 
 
After certification of a municipality’s Local Coastal Program (LCP), the Coastal Act 
provides for limited appeals to the Coastal Commission of certain local government 
actions on coastal development permit applications.  One example is that the approval of 
projects within cities and counties may be appealed if the projects are located within 
appealable areas described in Coastal Act Section 30603.  The grounds for such an appeal 
are limited to the assertion that “development does not conform to the standards set forth 
in the certified local coastal program or the [Coastal Act] public access policies.”  Cal. 
Pub. Res. Code § 30603(b)(1).   
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After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission may proceed directly to a de novo hearing on the merits of the project. 
 
If the staff recommends “no substantial issue,” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
three minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts a de novo hearing on the permit application, the applicable test for the 
Commission to consider is whether the proposed development is in conformity with the 
certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
hearing, any person may testify. 
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Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 

 MOTION: I move that the Commission determine that Appeal No. A-6-
ENC-09-31 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 of 
the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-ENC-09-31 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
Findings and Declarations. 
 

1. Project Description.  The project approved by the City involves an interior lot 
line adjustment between 2 existing lots that total 5.81 acres and the construction of a 
single-family residence on each lot.  On Parcel A (proposed 4 acre lot), the applicants 
propose to construct a 5,205 sq. ft. single-family residence including basement with 
detached 800 sq. ft. garage; and, on Parcel B (proposed 1.81 acre lot), the applicants 
propose to construct a 5,696 sq. ft. single-family residence including basement with 436 
sq. ft. attached garage.  The biological report prepared by the applicant identifies that the 
5.81 acre site contains 4.72 acres of Southern Coastal Bluff Scrub, and approximately 
0.13 acres of Southern Coastal Salt Marsh (wetlands).  Southern Coastal Bluff Scrub is an 
environmentally sensitive habitat (ESHA) which according to the applicant’s biological 
report provides habitat for the California Gnatcatcher, an endangered species. The 
proposed development will impact 1.17 acres of Southern Coastal Bluff Scrub.  In 
addition, while no direct impacts to wetlands are proposed, the applicant proposes to only 
provide a 25 ft.-wide wetlands buffer, while the LCP requires a 100 ft. buffer between 
saltmarsh wetlands and development.  In addition to these habitat constraints, the 
applicant’s geotechnical report identifies the existing 5.81 acre site consists of 82% steep 
slopes in excess of 25% grade. 
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The project site is located on a naturally vegetated steep hillside overlooking San Elijo 
Lagoon to the south.  Manchester Avenue, the first coastal roadway, lies between the site 
and San Elijo Lagoon.  The standard of review is the certified LCP. 
 

2.  Wetlands and Wetlands Buffers.  The City’s certified LCP provides for the 
protection of wetlands and wetland buffers.  Resource Management (RM) Policy 10.6 
states, in part: 
 

The City shall preserve and protect wetlands within the City's planning area.  
"Wetlands" shall be defined and delineated consistent with the definitions of the 
U.S. Fish and Wildlife Service, U.S. Army Corps of Engineers, the Coastal Act 
and the Coastal Commission Regulations, as applicable, and shall include, but not 
be limited to, all lands which are transitional between terrestrial and aquatic 
systems where the water table is usually at or near the surface or the land is 
covered by shallow water. 

 
There shall be no net loss of wetland acreage or resource value as a result of land 
use or development, and the City's goal is to realize a net gain in acreage and 
value when ever possible. 

 
[…] 

 
The City shall also control use and development in surrounding areas of influence to 
wetlands with the application of buffer zones.  At a minimum, 100-foot wide buffers 
shall be provided upland of salt water wetlands, and 50-foot wide buffers shall be 
provided upland of riparian wetlands.  Unless otherwise specified in this plan, use 
and development within buffer areas shall be limited to minor passive recreational 
uses with fencing, desiltation or erosion control facilities, or other improvements 
deemed necessary to protect the habitat, to be located in the upper (upland) half of 
the buffer area when feasible. 

 
All wetlands and buffers identified and resulting from development and use 
approval shall be permanently conserved or protected through the application of 
an open space easement or other suitable device. 

 
The City shall not approve subdivisions or boundary line adjustments which would 
allow increased impacts from development in wetlands or wetland buffers.   

 
In addition, because of the close proximity of the project site to San Elijo Lagoon (it is 
directly across the street on the north side San Elijo Lagoon), RM Policy 10.10 also 
emphasizes the need for a 100 ft. buffer: 
 

The City will encourage and cooperate with other responsible agencies to plan and 
implement an integrated management plan for the long-term conservation and 
restoration of wetlands resources at San Elijo Lagoon (and where it applies, 
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Batiquitos Lagoon), Escondido and Encinitas Creeks and their significant upstream 
feeder creeks, according to the following guidelines: 
 
[ . . .] 
 
-  Wildlife corridors between the wetland shoreline and important upland areas and 
upstream riparian areas should be maintained and enhanced; 
 
-  Adequate buffer zones should be utilized when development occurs adjacent to 
the floodplain and sensitive habitats; 100 foot wide buffers should be provided 
adjacent to all identified wetlands, and 50 foot wide buffers should be provided 
adjacent to riparian areas.  In some cases, smaller buffers may be appropriate, 
when conditions of the site as demonstrated in a site specific biological survey, 
the nature of the proposed development, etc., show that a smaller buffer would 
provide adequate protection; and when the Department of Fish and Game has been 
consulted and their comments have been accorded great weight.  

 
The proposed development will be located upland of two small wetlands areas (0.13 acre 
total) that are located adjacent to the north side of Manchester Avenue.  According to the 
City’s staff report, two small culverts connect these wetlands to the wetlands of San Elijo 
Lagoon which is located on the south side of Manchester Avenue.   
 
The first contention of the appellants is that the proposed boundary adjustment will result 
in increased impacts to the required wetlands buffers which would be inconsistent with 
RM Policy 10.6 as cited above.  The appellants have identified that existing Parcel A 
does not contain wetlands and does not lie within 100 feet of wetlands, such that if a 
home were proposed on existing Parcel A, no impacts to wetlands or wetland buffers 
would occur.  The applicant is proposing to enlarge Parcel A by moving the existing lot 
line so as to increase the lot size, but it will also result in the addition of 0.065 acre of 
saltmarsh wetland to Parcel A.  In addition, as a result of siting of the residence on 
reconfigured Parcel A, the City has approved a wetlands buffer of only 25 ft. which the 
appellants contend is less than the required 100 ft. buffer.  If the City had approved the 
boundary adjustment and required a 100 ft. wide buffer, it is likely that no impacts to 
wetlands would occur consistent with the LCP.  In this case, however, by approving a 
boundary adjustment and reducing the required 100 ft. wide buffer to 25 ft., the boundary 
adjustment appears to result in increased impacts to the wetlands, or at least to the 
required 100 ft. buffer.  In addition, it raises questions as to whether development of the 
proposed two lots would have more or less adverse overall impacts to ESHA and wetlands 
than would occur if the lot line adjustment were not part of the project.  Therefore, the 
proposed boundary adjustment appears to be inconsistent with the LCP requirement that 
boundary adjustments not increase impacts to wetlands or wetlands buffers.  On this 
contention, the applicants have raised a substantial issue.   
 
The appellants’ second contention relates to the LCP requirement that a minimum 100 ft.-
wide wetlands buffer is required to separate new development from saltmarsh wetlands.  
RM 10.6 and 10.10 require a 100 ft.-wide buffer for saltmarsh wetlands but do allow a 
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reduction in the buffer if it can be demonstrated that a lesser buffer “would provide adequate 
protection” and if the Dept. of Fish and Game is consulted and their opinion given “great 
weight”.  The appellants contend that the City approval failed to demonstrate how the 25 ft. 
wide buffer will provide adequate protection to the onsite saltmarsh wetlands.  RM Policy 
10.10 requires that in order to reduce the buffer, the applicant must provide, among other 
things, a “site specific biological survey” that demonstrates how the reduced buffer will 
provide adequate protection.  It appears the applicant’s biological survey did not describe 
the reduced wetlands buffer nor describe how a reduced buffer will provide adequate 
protection to the wetlands.  In addition, the City received a letter from the Dept. of Fish and 
Game (DFG) and U.S. Fish and Wildlife Service (USFWS) identifying that for this project a 
buffer of 25 ft. is adequate to provide protection to the Southern Coastal Salt Marsh (SCSM) 
habitat.  However, the letter does not explain in detail why a 25 ft. buffer is adequate nor 
does it compare the protection afforded to the wetlands by a 100 ft.-wide buffer versus a 25 
ft.-wide buffer.  Without knowing how a 25 ft. wetlands buffer compares with a 100 ft. 
wetlands buffer, it cannot be determined whether the reduced buffer will provide adequate 
protection or, at least, comparable protection.  Therefore, the appellants have raised a 
substantial issue relating to the requirement that the applicant document how a reduced 
buffer will provide adequate protection as required by RM Policy 10.10.   
    
 3.  Environmentally Sensitive Habitat Areas.  The appellants contend that the 
development, as approved by the City, fails to adequately protect adjacent 
environmentally sensitive habitat areas (ESHA) because it allows for the development to 
encroach onto steep slopes containing ESHA in excess of that allowed by the LCP.  RM 
Policies 10 and 10.1 of the City’s certified LUP, along with Section 30.34.030B of the 
City’s certified Implementation Plan provide for the protection of ESHA and particularly 
ESHA that lies on steep slopes in excess of 25% grade:  
 

Preservation of Environmentally Sensitive Habitats 

A number of areas within the City and the sphere of influence contain habitats, that 
once lost, cannot be replaced.  Many of these areas contain plant and animal species 
that are unique to the area. Other habitats are valued by the community for their 
aesthetic or environmental value.  The City seeks to establish a balance between new 
development and the maintenance and preservation of these valuable resources.  The 
following policies contain guidelines and strategies aimed at preserving these 
environmentally significant areas and minimizing potentially adverse impacts from 
new development. 
 
GOAL 10:  The City will preserve the integrity, function, productivity, and long 
term viability of environmentally sensitive habitats throughout the City, including 
kelp-beds, ocean recreational areas, coastal water, beaches, lagoons and their 
up-lands, riparian areas, coastal strand areas, coastal sage scrub and coastal mixed 
chaparral habitats.   
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POLICY 10.1:  The City will minimize development impacts on coastal mixed 
chaparral and coastal sage scrub environmentally sensitive habitats by preserving 
within the inland bluff and hillside systems, all native vegetation on natural slopes 
of 25% grade and over other than manufactured slopes.  A deviation from this 
policy may be permitted only upon a finding that strict application thereof would 
preclude any reasonable use of the property (one dwelling unit per lot).  This 
policy shall not apply to construction of roads of the City's circulation element, 
except to the extent that adverse impacts on habitat should be minimized to the 
degree feasible.  Encroachments for any purpose, including fire break brush 
clearance around structures, shall be limited as specified in Public Safety Policy 
1.2.  Brush clearance, when allowed in an area of sensitive habitat or vegetation, 
shall be conducted by selective hand clearance 

 
In addition, Public Safety Policy 1.2 states as follows: 
 

Restrict development in those areas where slope exceeds 25% as specified in the 
Hillside/Inland Bluff overlay zone regulations of the zoning code. Encroachment 
into slopes as detailed in the Hillside/Inland Bluff overlay may range from 0 percent 
to a maximum of 20 percent, based on a sliding scale of encroachment allowances 
reflective of the amount of the property within steep slopes, upon the discretionary 
judgment that there is no feasible alternative siting or design which eliminates or 
substantially reduces the need for such encroachment, and it is found that the bulk 
and scale of the proposed structure has been minimized to the greatest extent 
feasible and such encroachment is necessary for minimum site development and that 
the maximum contiguous area of sensitive slopes shall be preserved.  Within the 
Coastal Zone and for the purposes of this section, "encroachment" shall constitute 
any activity which involves grading, construction, placement of structures or 
materials, paving, removal of native vegetation including clear-cutting for brush 
management purposes, or other operations which would render the area incapable of 
supporting native vegetation or being used as wildlife habitat.  Modification from 
this policy may be made upon the finding that strict application of this policy would 
preclude any reasonable use of property (one dwelling unit per legal parcel).  
Exceptions may also be made for development of circulation element roads, local 
public streets or private roads and driveways which are necessary for access to the 
more developable portions of a site on slopes of less than 25% grade, and other vital 
public facilities, but only to the extent that no other feasible alternatives exist, and 
minimum disruption to the natural slope is made.  (emphasis added) 

 
In addition, Section 30.34.030B(2)(a) of the City’s certified Implementation Plan contains 
similar limitations on encroachments onto steep slopes: 
 

Slopes of greater than 25 percent grade shall be preserved in their natural state.  
Encroachment into slope areas, as specified below, shall be allowed when it is found 
that there is no feasible alternative siting or design which eliminates or substantially 
reduces the need for such construction or grading, and it has been found that the bulk 
and scale of the proposed structure has been minimized to the greatest extent feasible 
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commensurate with preserving the physical slope characteristics of the site.  (Within 
the Coastal Zone and for purposes of this section, encroachment shall be defined as any 
area of greater than 25 percent slope in which the natural landform is altered by 
grading, construction, placement of structures or materials, removal of native 
vegetation, including clear-cutting for brush management purposes, or other operations 
which would render the area incapable of supporting native vegetation or being used as 
wildlife habitat due to the displacement required for the proposed building, accessory 
structures, paving or native vegetation clearance.  Said encroachment shall be approved 
by the authorized agency and shall be a discretionary action based on the application.   

 
 
In addition, Section 30.34.030B(2)(b)(3) of the IP allows for the exception of driveways 
from the calculations for encroachments when the development site lies on slopes of less 
than 25% grade: 
 

Where it is determined during the Design Review process that no less 
environmentally damaging alternative exists, local public or private streets and 
driveways which are necessary for access to the more developable portions of a site 
on slopes of less than 25 percent grade. (emphasis added)  

 
The proposed development site is described by the City as containing 82% slopes in 
excess of 25% grade, most of which also contain California Gnatcatcher occupied 
Southern Coastal Bluff Scrub (ESHA).  The appellants contend that the project as 
approved by the City allows for encroachment in excess of the 20% maximum as allowed 
pursuant to PS Policy 1.2 and Section 30.34.030B.  In particular, the appellants assert that 
the City excluded approximately 0.45 acres of driveway from the calculations of 
encroachment, which is inconsistent with the allowance made in PS Policy 1.2 and 
Section 30.34.030B.  The City’s LCP allows for driveways to be exempted from the 
calculations when the development site itself is located in a less steep area of less than 
25% grade.  In this case, the development site is located on slopes of more than 25%; 
therefore, the exception for the 0.45 acres of driveway should not have been approved.  
This raises a concern because the total amount of encroachment onto steep slopes 
exceeds the LCP maximum of 20% to what the appellants assert is approximately 23%.  
The appellants also assert that CalFire has identified the subject property as a very high 
fire risk area.  Because the Fire Department accepted a 50 ft. fuel modification buffer 
around the proposed development, which is 50 ft. less than is typically required in high 
fire prone areas, such as the proposed steep sloping hillside heavily vegetated with 
Southern Coastal Bluff Scrub, it is very possible that, after the development occurs, the 
Fire Department will require the more typical 100 ft. of fuel modification.  If that occurs, 
the appellants assert that the encroachment will be even greater in excess of the 
maximum allowed in the LCP.  The appellants’ contentions concerning an excess of 
encroachments onto steep slopes containing sensitive habitat also raises a substantial 
issue. 
 
Another concern raised by appellants involves the impacts to ESHA and whether 
adequate mitigation for the impacts have been required.  RM Policy 10.5 and Goal 10 (as 
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cited above) require the protection of Coastal Mixed Chaparral and Coastal Sage Scrub 
environmentally sensitive habitats and the long term viability of ESHA: 
 

RM Policy 10.5  The City will control development design on Coastal Mixed 
Chaparral and Coastal Sage Scrub environmentally sensitive habitats by including 
all parcels containing concentrations of these habitats within the Special Study 
Overlay designation.. . . 
 
[ . . .] 
 
In addition, all new development shall be designed to be consistent with multi-
species and multi-habitat preservation goals and requirements as established in the 
statewide Natural Communities Conservation Planning (NCCP) Act.  Compliance 
with these goals and requirements shall be implemented in consultation with the 
United States Fish and Wildlife Service and California Department of Fish and 
Game. 

 
The project approved by the City involves direct impacts to 1.17 acres of Southern 
Coastal Bluff Scrub (SCBS) that is occupied by California Gnatcatcher.  It is not clear 
from the City approval, whether the proposed impacts to 1.17 acres of SCBS, which is 
described by the applicant’s biology report as “rare and endangered plant association”, is 
consistent with the requirements of the NCCP as identified in RM Policy 10.5.  The 
applicant’s biology report identifies a Habitat Loss Permit will be required because the 
project involves the incidental “take” of California Gnatcatcher and that the City of 
Encinitas has already exhausted its Habitat Loss Permit limit of 5% take of California 
Gnatcatcher habitat.  Therefore, the appellants’ concern with the impacts to ESHA raises 
a substantial issue. 
 
In addition, the City is requiring the applicant to mitigate by conserving all remaining 
onsite SCBS into a conservation easement (3.55 acres).  While the City’s LCP does not 
contain specific mitigation ratios, the Commission has typically required that at least one 
component of ESHA mitigation involve the creation of habitat.  In essence, the project 
approved by the City is mitigating impacts to 1.17 of ESHA by requiring the applicant to 
agree not to develop on the remaining 3.55 acres of ESHA.  This does not result in the 
creation or enhancement of the ESHA impacted by the development.  The City’s action is 
therefore inconsistent with RM Goal 10 as cited above which requires the preservation of 
the “integrity, function, productivity, and long term viability of environmentally sensitive 
habitats throughout the City”.  In addition, because the City accepted only a 50 ft. wide 
fuel modification area surrounding the proposed development, the impacts to ESHA will 
likely increase significantly if the Fire Department requires the more typical 100 ft. of 
clearance after the homes are constructed.  On this contention as well, the appellants have 
raised a substantial issue. 
 
The appellants also contend that the project as approved by the City does not appear to 
have been “minimized to the greatest extent feasible” so as to minimize encroachment and 
preserve sensitive slopes as required by PS Policy 1.2.  The proposed detached homes are 
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approximately 6,000 sq. ft. each including garage.  The appellants assert that the City could 
have reduced the size of the homes’ footprints, located the homes closer to each other and 
reduced the length of the driveway, which would have reduced the steep slope impacts, fuel 
modification impacts and driveway impacts to ESHA.  In addition, the City should have 
performed a comparison of development of the existing lots versus what will occur 
following the boundary line adjustment with the proposed development.  Based on the 
information provided by the appellants, it appears that alternatives to the proposed design 
and layout of homes and driveway may exist that would have fewer adverse impacts to 
ESHA and potentially the wetlands.  Therefore, on this issue, the appellants have raised a 
substantial issue.   
 
Finally, appellant Nathan Johnson asserts the City LCP prohibits the construction of 
major structures such as homes, driveways and retaining walls on the face of an inland 
bluff.  The appellant asserts that such development is inconsistent with Section 
30.34.030B(5) of the certified IP 
 

No principal structure or improvement or portion thereof shall be placed or erected, 
and no grading shall be undertaken, within twenty-five (25) feet of any point along 
an inland bluff edge.  Minor accessory structures and improvements located at 
grade, including landscaping, shall be allowed to within 5 feet of the top edge of any 
hillside/inland bluff subject to these regulations.  For purposes of these regulations, 
"minor accessory structures and improvements" are defined as those requiring no 
City approval or permit including a building or grading permit, and not attached to 
any principal or accessory structure which would require a permit.  Precautions must 
be taken when placing structures close to the bluff edge to ensure that the integrity of 
the bluff is not threatened.  Grading for reasonable access in and around a principal 
or accessory structure may be permitted by the City Engineer following review of a 
site specific soils reports. 

 
This section of the LCP pertains to development of an inland bluff and is designed to 
protect the visual resources of the area as well as to address geologic stability.  Since the 
project is located in a highly visible location overlooking San Elijo Lagoon Regional 
Park and Reserve and is located within the LUP designated Scenic View Corridor, the 
appellant’s concern also raises a substantial issue.  
 

4.  Conclusion.  Based on the information that has been provided by the appellants, 
it appears the City approval of the boundary adjustment and construction of a home on 
each lot is inconsistent with RM Policies 10.1, 10.6, 10.10, PS Policy 1.2 of the City’s 
certified LUP and Section 30.34.030B of the certified IP.  Therefore, the Commission 
finds that a substantial issue exists with respect to the consistency of the local 
government action with the City's certified Local Coastal Program. 

 
        5.  Substantial Issue Factors.   As discussed above, there is inadequate factual and 
legal support for the City’s determination that the proposed development is consistent 
with the certified LCP.  The other factors that the Commission normally considers when 
evaluating whether a local government’s action raises a substantial issue also support a 
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finding of substantial issue.  The objections to the project suggested by the appellants 
raise substantial issues of regional or statewide significance, the coastal resources 
affected by the decision are significant, and this decision may create a poor precedent 
with respect to the local government's future interpretations of its LCP. 
 
 
(G:\San Diego\Reports\Appeals\2009\A-6-ENC-09-031 Laser SI Stfrpt.doc) 


























































































































