STATE OF CALIFORNIA — THE RESOURCES AGENCY ARNOLD SCHWARZENECGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION
STATEWIDE COASTAL ACCESS PROGRAM

725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060
(831) 427-4875

February 16, 2006

Edwin B. Reeser, III
Sonnenschein, Nath & Rosenthal
601 South Figueroa Street

Suite 1500

Los Angeles, California 90017

Re: Vertical Public Access Easement at 22466 Pacific Coast Highway
Dear Mr. Reeser:

Thank you for your letter dated January 19, 2006. In that letter, you raise a number of questions
and request a number of documents. Let me begin by discussing some of the issues you raised
and listing the documents that I believe address those issues:

1. Liability Insurance

Access for All maintains a Liability Policy for the 23 Public Access Easements they hold,
including for the Ackerberg property. The amount of coverage is determined by Access for All
and the carrier. A copy of that policy is attached. In addition I have enclosed a copy of
“Limitations on Liability for Nonprofit Managers™ published jointly by the Coastal Commission
and Coastal Conservancy in 1997, this brochure discusses liability issues associated with public
access easements.

2. Management Plan

For every Offer to Dedicate Public Access Easement accepted by a nonprofit orgamzatlon the
Coastal Commission requires the submittal of a Management Plan. The Commission and the
Coastal Conservancy must approve this plan. Details as to improvements (e.g. gates and sigus) as
well as monitoring and maintenance responsibilities are required elements of the Plan. Attached
is the approved Management Plan, dated July 23, 2003, for the Ackerberg Easement. As you can
see, the implementation is phased; Phase 1 required the survey to identify the encroachments anc
Phase 2 (now) includes encroachment removal and identification of the public access
improvements. Once the improvements are identified, then the Management Plan will be
amended to reflect those improvements.

3. Funding :
Access for All has received iwo grants from the State Coastal Conservancy. The first grant was
approved on December 2,-2004 and authorized $35,000 for a variety of site design tasks to
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develop four coastal accessways in Malibu, including the Easement on the Ackerberg property.
A second grant was approved on October 27, 2005 for $70,000 for site design tasks for four
coastal accessways in Malibu. Copies of the Staff Recommendations for both grants are attached.

4. Qualifications

Access for All applied to the Executive Director of the Coastal Commission on July 25, 2000 to
be considered as a nonprofit organization acceptable to accept and operate Offers to Dedicate
Public Access Easements. After reviewing the submittal from Access for All and reviewing their -
qualifications, the Executive Director approved them to an acceptable agency on September 15,
2000. The submittal from Access for All and the Executive Director approval letter is attached.

5. Public Access Easements

Access for All has accepted 23 Offers to Dedicate; 21 are located in Malibu (16 are lateral along
the shoreline and 5 are verticals). To date, only one vertical Easement (on David Geffen’s parcel)
has been opened. They have also accepted one lateral Easement in Santa Monica and one in San
Diego. The location of these Public Access Easements are shown in the attached spreadsheet. We
expect that Access for All will continue to accept Offers to Dedicate and to manage these
easements into the future.

6. Long Term Responsibility for the Easement

The Certificate of Acceptance includes provisions for future disposition of the Easement should
Access for All cease to exist or fail to carry out its responsibilities as Grantee. On page 3 of the
Certificate it states that 1f Access for All does not manage the easement in accordance with July
23, 2003 Management Plan, then all of Access for All’s right, title and interest in the Easement
shall vest in the State of California, acting by and through the Conservancy. A copy of the
Certificate of Acceptance is attached.

T hope this discussion and the documents I have provided give you sufficient information about
the steps that the State has taken to allow Access for All to accept the Easement, as well as how
Access for All will open and operate the Accessway.

As for the series of questions you raised about the specifics of constructing new public access .
gates, signs, hours of operation, stairs/ramp, etc, I suggest that we set a meeting to discuss these
details. Along with myself, Steve Hoye of Access for All and Joan Cardellino of the State
Coastal Conservancy could attend. At this point, the State and Access for All are ready and
prepared to move ahead with opening this Public Access Easement.

Ackerberg Encroachments

As we have previously discussed, a necessary step in the process is your client’s aoreement to
timely removal of the identified encroachments. At a minimum, it will be necessary to remove
10 ft. of perimeter wall and relocate the generator to a location outside the Easement area. As for
the light posts and potential ramp or stairs over the unauthorized rip rap, we can discuss these
1ssues during an on-site visit or at the meeting I suggested above.
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In conclusion, we are encouraged by your readiness to move forward and your willingness to
continue efforts to resolve this informally, without resorting to a formal enforcement proceeding.
We are confident that we can resolve these issues amicably and in a way that is consistent with
the permit and Coastal Act. We hope to do so very soon, and of course, prior to any sale of the
property. Since we would both like to resolve these issues quickly, we are ready to meet with
you in the next 30 days, Please call me fo discuss meeting times and location or if you have any
questions about this letter.

Sincerelv,

Linda Locklin
Coastal Access Program Manager

Cc: Steve Hoye, Access for All
Joan Cardellino, State Coastal Conservancy
Sandy Goldberg, CCC-Staff Attorney
Lisa Haage, CCC-Enforcement, San Francisco
Pat Veesart, CCC-Enforcement, Ventura
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Linda Locklin

Coastal Access Program Manager
Califormia Coastal Commissgion
725 Front St., Suite 300

Santa Cruz, CA 95060

Re: 22466 Pacific Coast Highwém Malibg._l

Dear Ms. Locklin:

We have reviewed your letter dated February 16, 2006 (received February 22, 2006) and
accompanying documents regarding vertical access for the above-referenced property. Your
. letter and documents raise a number a couple of new questions and issues which, along with
those raised in oyr previous January 19, 2006 letter to you, can serve as g framewark for our
meeting with you and representatives from Access for All and the Califomia Coastal
Conservancy.

1. Insurance and Indemnification

The Chubb liability policy maintained by AFA. contains no specific reference as to which
casements held by AFA are covered under the policy. Presuming that AFA intends for thig
liability policy to cover all easements held by AFA, we would request that Chubb be notified
upon AFA’s opening of the Ackerberg easement for public nse. It would alsc seem appropriaie
that AFA and the Coastal Commission agree that should the Hability policy lapse for any reason,
the easement will be immediately closed.

You state that the $2,000,000 “general aggrogate” and $1,000,000 “each oceurrence”
limits on the policy were “determined by AFA and the carrier.” However, the yearly preminm
for such liability coverage was not set forth in the policy information you provided, Given that a
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typical homeowner might have an individual liability policy for these coverage amounts, we
would inquire whether these policy limits provide sufficient coverage for the Ackerberg
gasement piven the hazardous conditions inherent to the easement, such as the seawall, the
significant (and variance in) drop from the top of the seawall to the sand, and the periodic
extreme tidal and shoreline conditions, as well as the fact that the easement beging at the edgs of
a busy highway and will be for open for public use. In light of these unique conditions, we again
raise the question whether 2 third-party consultant would be in the best position 1o determine
appropriate coverage limits for the Ackerberg easement. In addition 1o the unique conditiens
inherent in the Ackerberg easement, we would think such a consultant would want take into
consideration the number and nature of claims arising from public use of similar beach
ACCESSWays. :

Your letter also did not address whether AFA would agree to indemnify the property
owner as a condition for opening the Ackerberg easement for public use, What is AFA’s
position on indemnification of the property owner?

2. Encroachments and Improvements

We appreciate AFA’s staiement in its 2003 Management Plan for the Ackerberg
easement that it *“will work with the property owner to design” necessary improvements. We
look forward 10 discussing with you and AFA the “encroachments” identified in your December

.13, 2005 letter, issues relating to gates, signs, and hows of operation, and whether AFA intends
1o instal]l and maintain a ramp or stairs from the top of the seawall down to the sand, as would
seem necessary for pedestrian traffic, and whether such an improvement must be ADA .
compliant, The Coastal Conservancy, in its Staff Recommendations recommending grant
awards to AFA; has itself recognized the potential need to install stairs at other vertical access
easements in Malibu, such as the easement at 19106 Pacific Coast Highway. We also look
forward to discussing issues relating to the seawall, rip-rap rocks, and the impact of the unigue
beach and tidal conditions on the feasibility and safety of opening the easement for public uss,
all of which you do not address in your letter. On a related subject, AFA’s July 2000 application
to the Coastal Commission for authorization to accept Offers to Dedicate refers to “site-specific
feasibility studies” that were to be undertaken for each easement AFA planned to open and
operate. Has AFA prepared such a “feasibility study” for the Ackerberg casement?

3. Operatjon and Maintenance

Although we understand that AFA is to amend its Management Plan once removal of
encroachments and improvements to the easement take place, we do not view the current Flan as
sufficiently detailed concerning AFA’s intended operation and maintenance of the Ackerberg
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easement, For instance, the Plan fails to address any issues relating to graffiti removal, parking,
sanitation and toilets, security for neighboring homes, lifeguards, and closure of the easement
during periods of rough or exireme high tide.

Additionally, the Plan does not indicate whether AFA plans to install pates both at the
beach end and the PCH end of the easement, as exist at the Geffen casement. Moreover,
although the Plan states that the easement is to be “mnonitored,” AFA does not provide any
further details as fo its “monitoring” plans, For instance, does AFA plan to station momtors at
the easement, as it did dunng peak season at the Geffen easement?

AFA’s Management Plan also states that a “time-lock mechanism” will operate the gate
that is 1o be constructed on the PCH side of the Ackerberg casement. We have observed AFA's
representations over the last few years that it plans to install a similar “time-lock mechanism™ for
the gates at the Geffen easement, but note that no such mechanism has been installed there yet.
Given AFA’s apparent efforts to develop such a mechanism with a local collepe professor, since

- admittedly such 8 mechanism has never been used in an outdoor, marine environment, what are
AFA’s current plans for jnstallation of such a mechanism on gates to the Ackerberg gasem em’z’
Additionally, what provisions will AFA make in the event such an installed mechanism
malfunctions or is damaged?

Finally, AFA’s Management Plan states that on February 1 of each year, it is fo sybmit an
annual report to the Coastal Commission and Coastal Conservancy staff detailing its activities
“with regards 10 vertical access easements, Please provide us with copies of all such annual
reports AFA has submitted concerning the Ackerberg easement, including its 2006 report.

4. LDng~Tenn Funding

Although it appears from the documents you provided that the Coastal Conservancy

awarded two separate grants to AFA in December 2004 and October 2005 in the amounts of

- $35,000 and $70,000, we are concerned by the fact that nothing in the information you provided
reflects AFA’s sources of long-term funding for operation and maintenance of all the easements
it holds or intends to hold, including the Ackerberg easement. As the Conservancy’s Staff
Recommendations for the 2004 and 2005 grants pointed out, the costs inherent in maintaining
and operating beach accessways are so significant that Los Angeles County has refused to accept
tesponsibility for any new easements over the last several years, citing insufficient funding.
Indeed, according to the Conservancy's October 2005 Staff Recommendation, “a significant
portion” of the December 2004 grant of $35,000 was used up by AFA over a period of few -
months just to open the Geffen easement for public use.

Exhibit 14
CCC-09-CD-01 and CCC-09-NOV-01
(Ackerberg)

Page 3 of 6




Jan=10~2007 03:30pm  From- ' T=346  P.006/008 F-782

Saennenschein

SOMNNENSOHEIN NALH & ROREENTHAL LIF

Linda Locklin
March 23, 2006
Page 4

The Conservancy Staff Recommendations demonstrate that AFA is almost entirely
dependent on Conservancy grant money at the present time for funding, The Conservancy Staff
Recommendations reflect that AFA has raised, or plans to raise, only $6,000 in in-kind
contributions to fund its planned activities, compared to the $105,000 in total grant money
awarded by the Conservancy to AFA. However, in AFA’s July 2000 application letter to the
Coastal Commission requesting authorization to accept OTDs and operate public accessways,
AFA stated that it only planned to apply for grant assistance from the Conservancy through
2003, that it “hop[ed] to eventually become selfisustaining” financially through “personal
solicitation fundraising,” and thar its “fundraising program has already begun with solicitation of
private foundations through grant proposals for start-up funding™ end it intended 1o *initiate a
personal solicitation fundraising programn which will include: Direct Mail; Major Gift Club;
Planned Giving/Estate Gift Solicitation; [and] Capital Campaign for Endowment.”

. As we are now in 2006 — six years after AFA’s formation and the Coastal Commission’s
approval of AFA to accept OTDs and manage public accessways -- it is reasonable to inquire as

" to the sources of funding for AFA’s activities in the long term. How much money has AFA
raised from private sources for its past and future activities, and how much does AFA plantoc
allocate from these privately raised funds to operate and manage the Ackerberg easement? Does
AFA intend to continue to seek funding from the Coastal Conservaney 1o support its activities,
even though AT A represented in its application 1o the Coastal Comimnission that it would only
seek such funding through 20057 Does the Coastal Conservancy plan to continue to fund AFA
-for the foreseeable future or in perpetuity? Moreover, has AFA prepered itemizations of how it
has spent Conservancy grant money thus far? If so, we would lilkke copies of those records as
well, We would also renew our request for copies of AFA’s recent financial statements and
AFA’s budget estimating the costs to open the Ackerberg easement and the yearly costs of ifs
maintenance and operation. '

5, -Staffing/Personnel

In AFA’s July 2000 application letter to the Coastal Commission, Mr. Haye states that
AFA intended 10 “expand its Board.” Has AFA has expanded its Board from the original three
directors in place at the time of its incorporation? We also note from AFA’s application lerter
that its original intent was to “initially contract out the opening, closing and maintenance of
access sites” 10 Los Angeles County, but that “gradually . . . [the] plan is to hand this job cver to
local volunieers.” We would like 10 know whether the County has agreed fo initially perform -
these duties a1 the Geffen easement and whether the County has agreed to perform a similar
function for the Ackerberg casement. Furthermore, given AFA’s stated plan to recruit volunteers
“ta assist with maintenance and monitoring of its access sites” and our awareness that AFA has

L Exhibit 14
AR e CCC-09-CD-01 and CCC-09-NOV-01
Y E A R 3 (Ackerberg)

Page 4 of 6



Jan-10-2007 08:30pm  From- T«348  P.007/000  R=787

T~ .
Sonnenschein
SONNENSGHEIN NAtH & ROSENTIAL LLP

Linda Locklin
March 23, 2006
Page 5

attempted to solicit volunteers to assist with its accessways, we would also inguire ag to how
- many active volunteers AFA has recruited and how many of these volunteers will assist with the
long-term maintenance and monitoring of the Ackerberg accessway.

In light of these funding and staffing issues, and given that (1) AFA has only recently
opened the first of five vertical access easements in Malibn where it has accepted Offers to
Dedicate, (2) it intends on opening these remaining four accessways, and (3) it intends 1o accept
new Offers to Dedicate and to manage these easements in the fiture, Mrs. Ackerberp’s concern
about AFA’s ability 10 adequately finance, maintain, and operate the easement through her
property in perpetuity is entirely reasonable, Your February 17, 2006 letter does not adequately
address her concemns in this regard.

B, ATFA’s Forfeiture of Interest in Ackerbery Fasement

AFA’s Certificate of Acceptance of the Ackerberg OTD provides that “should [AFA]

- cease to exist or fail to carry out its responsibilities as Grantee to manage the easement . . ., then
all of [AFA’s] right, title and interest in the easement shall vest in the State of California, acting
by and through the Conservancy or its successer, upon acceptance thereof,” provided, however
that the State can designate another public agency or private association acceptable to the
Commission, in which case vesting shall be in that agency or organization rather than the State.
The questions that are posed by this provision are twofold. First, how would the funding,
operation, and maintenance of the Ackerberg easement be affected if the State accepts AFA’s

"interest in the easement? Second, what happens to the Ackerberg easement if the Sfate does not
accept AFA’s interest in the easement, and no other public apency or qualified private
association steps forward to take over funding, operation, and management of the easement?

Additionally, under the Certificate of Acceptance, AFA’s right, title and interest in the
Ackerberg easement cannot be taken away except upon (1) a finding by the Conservaney, made
at a noticed public hearing, that AFA has ceased 1o exist or failed to carry out its responsibilities,
and (2) recordation by the State or another designated agency or entity of a Certificats of
Acceptance, Under this scenario, it appears likely that if AFA were to ahandon its obligation o
operate and manage the easement (via ceasing 10 exist or otherwise), there would be a significant
period of time before its rights to the easement are actually taken away, leaving the easement
without active management and in danger of serious neglect during this infervening period. The
Certificate of Acceptance fails to take into aceount such a situation,

We are ready to meet with you, Mr. Hoye, and Ms, Cardellino to discuss thess issues and
those we have raised in our previous letter to you, Although we do not feel that Mrs.
Ackerberg’s presence is necessary at this meeting, it will be difficult for us to communicate with
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her during the month of May as she will be out of town for that entire month, so you might want
to take that into considerafion for the timing of our meeting.

We look forward to meeting with you,
Very truly yours,

Edwin B. Reeser, ITT

30263534
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VIA FACSIMILE & U.S. MAIL

Linda Locklin

Coastal Access Program Manager
California Coastal Commission
725 Front St., Suite 300

Santa Cruz, CA 95060

Re: 22466 Pacific Coast Highway, Malibu

Dear Ms. Locklin:

On Friday, March 31, 2006, we received a summons and coyuplaint filed on March 2% by

Jack Roth, Lisette Ackerberg’s neighbor, narning the Coastal Commission, the Coastal
Conservancy and Access for All as defendants (and Mrs, Ackerberg and the Lisette Ackerberg
-‘Trust as rea] parties in interest) in a lawsuit relating to opening of vertical access through Mrs.
Ackerberg’s property. Given that this lawsuit will certainly complicate our discussions
concerning vertical access and that Mr. Roth seeks 2 preliminary injuncrion as part of his
requested relief, we would inquire whether it would be pradent to meet at this time with you and
representatives of the Coastal Conservancy and Access for All as ongma]ly planned, or whether
such a meeting should be continyed to a later date. .

Further complicating schednling such a meeting is that Mrs. Ackerberg has advised that
she will be celebrating Passover at hier home with family from April 12 through April 20, during
which time she will have houseguests, and I will be out of the country from May 8 throupgh May
15. T further nndersiand that you will be on vacation beginning the week of April 24. We can
explore with Mrs, Ackerberg whether she is amnenable to opening up her property while she is-
out of town during the month of May seo that the parties can jointly discuyss issues relating to the
physical layout of her property and the proposed accessway. Please advise after consultation
with your counsel when would be an appropriate date for such a meeting, Furthermore, now that
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litigation has comnmenced, pleasc advise whether we should continué to speak with you directly
concerning this matter or solely through your counsel.

Very truly yours,

G i

Edwin B. Reeser, 111
30264687
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA

89 SOUTH CALIFORNIA ST, SULTE 200
VENTURA, CA 93001

(805) 585-1800

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT
REGULAR AND CERTIFIED MAIL

5 March 2007

Lisette Ackerberg
22466 Pacific Coast Highway
Malibu, CA 90265

Edwin B. Reeser, |l

Sonnenschein, Nath, and Rosenthal
601 South Figueroa Street, Suite 1500
Los Angeles, CA 80017

Violation File Number:; V-4-07-006

Property location: 22466 Pacific Coast Highway; City of Malibu; County of
Los Angeles; APN 4452-002-013

Unpermitted Development: Rock rip-rap, 9-foot high block wall, concrete slab and
generator, fence, railing, planter, and landscaping located
within vertical and lateral public access easements. -

Dear Ms. Ackerberg and Mr. Reeser:

Our staff has confirmed that there is development that has been undertaken on the above-
referenced property without a Coastal Development Permit (CDP), and moreover, which is
inconsistent with the terms and conditions of Coastal Development Permit No. 5-84-754 which
was approved by the Coastal Commission on January 24, 1985. That permit required you to
record a vertical public access Offer to Dedicate in order to mitigate the impacts of construction
of your (then) new home located at 22266 Pacific Coast Highway in the City of Malibu. The
Irrevocable Offer to Dedicate was recorded by you and your husband in 1985, and was formally
accepted by Access for All in 2003. As you know, Access for All is now prepared to develop the
public access easement and open it for public use.

As you are aware, there has been a great deal of correspondence regarding this issue between
the Commission, Mr. Reeser, and Access for All over the last two years. We believe that there
has been a thorough discussion of the issues in that correspondence and that there is no need
to revisit those discussions in this letter. The basic issue is that Access for All (the easement
holder) is now prepared to open the public access easement for public use, as provided for in
the permit, and therefore, you' must now remove the unpermitted development located within
said easement that would impair public access in order for Access for all to proceed.

! The property owner: Mrs. Ackerber. Exhibit 16
Propery i ? CCC-09-CD-01 and CCC-09-NCOV-01
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The unauthorized development on your property includes:

1. The piacement of rock rip-rap in both the lateral and vertical access easements. On
June 9, 1983, the Commission approved CDP No. 5-83-360 which authorized the
construction of a 140-foot long wooden bulkhead. The approved plans allowed rock and
gravel wastemix, %" to 12”7 in diameter seaward of the bulkhead, and an overtopping
blanket of rocks 1’ to 2’ in diameter landward of the bulkhead. The rock rip-rap in place
today does not conform to the approved plans of CDP No. 5-83-360. Please see our
letter to you dated December 13, 2005.

2. The placement of a concrete slab and generator, adjacent to PCH, at the northern end
of the easement. The City of Malibu apparently issued an electrical permit for the
generator in 1998, however, there is a note attached which indicates that the project is
“beyond rec’d setbacks” and the permit is stamped “expired.” Regardiess, no CDP was
issued for the slab and generator, and it is located within the area specifically identified
as the iocation of the vertical accessway.

- 3. The placement of a 9-foot high block wall across (blocking) the easement at the
northern end of the easement along PCH. Neither the City of Malibu nor the
Commission issued a CDP for the block wall.

4. The placement of fences, railings, landscaping and planters in the easement. Neither
the City of Malibu nor the Commission has issued CDPs for fences, planters, railings,
etc. which block the easement or which could potentially impede public pedestrian
access to the shoreline.

Standard Condition Three (3) of CDP No. 5-84-754 states:

All development must occur in strict compliance with the proposal as set forth in the
application for permit, subject to any special conditions set forth below. Any deviation
from the approved plans_must be reviewed and approved by the staff and may require
Commission approval (emphasis added). '

The above-mentioned development was not approved in any CDP and moreover, is not
consistent with the development approved by the Commission pursuant to COP Nos. 5-84-754
and 5-83-360. In fact, it is directly inconsistent with Special Condition one (1) of CDP No. 5-84-
754 which states:

Vertical Access Condition. Prior to transmittal of the permit, the Executive Director shall
certify in writing that the following conditions have been satisfied. The applicant shall
execute and record a document, in a form and content approved by the Executive Director of
the Commission, irrevocably offering to dedicate to an agency approved by the Executive
Director, an easement for public pedestrian access to the shoreline. Such easement shall be
10 feet wide located along the eastern boundary of the property line and extend from the
northerly property line to the mean high tide line. Such easement shall be recorded free of
prior liens except for tax liens and free of prior encumbrances which the Executive Director
determines may affect the interest being conveyed. ‘

The offer shall run with the land in favor of the People of the State of California, binding
successors and assigns of the applicant or landowner. The offer of dedication shall be
irrevocable for a period of 21 years, such periods running from the date of recording.

Please be advised that non-compliance with the plans, terms, and conditions of an approved
permit constitutes a violation of the Coastal Act.
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Additionally, the Irrevocable Offer to Dedicate recorded on April 4, 1985 as Document No. 85-
369283 states (in relevant part):

NOW THEREFORE, jn consideration of the granting of permit no. 5-84-754 to the owner(s} by
the Commission, the owner(s) hereby offer(s) to dedicate to the People of California an
easement in perpetuily for the purpose of public pedestrian access to the shoreline.

In most cases, a violation involving non-compliance with an approved' coastal permit may be
resolved administratively by applying for and obtaining an amendment to the previously issued
coastal permit to either authorize the unpermitted changes to the approved project and/or 1o
remove the unpermitted development and restore the site. However, the Coastal Act specifically
requires the Executive Director to reject amendments which would “iessen or avoid the intended
effect of an approved permit’ (section 13166 of the Coastal Act implementing regulations).
Thus, an application to amend CDP No. 5-84-754 to authorize the subject development is not
an option here. ' :

In this case, the unpermitted development is located within vertical and fateral public access
easements, blocks or impedes public access, and is directly inconsistent with the intended
effect of the original permit condition of providing public pedestrian access to the shoreline.
Therefore, in order to resolve this matter in a timely manner and avoid the possibility of a
monetary penalty or fine, we are requesting that you submit, by April 6, 2007, an as-built site
plan and a detailed plan and project description for removal of the unauthorized development.
Upon receipt of said plan, staff will review it and make a determination as to whether a CDP or
an amendment to CDP No. 5-85-754 will be required to authorize the work. Please contact me
by no later than March 23, 2007 regarding how you intend to resolve this violation.

We hope that you will choose to cooperate in resolving this violation by submitting a detailed
plan as requested above.  If you do not, we will be forced to consider pursuing additional
enforcement actions to resolve the matter. The Coastal Act contains many enforcement
remedies for Coastal Act violations. Section 30803 of the Act authorizes the Commission to
maintain a legal action for declaratory and equitable relief to restrain any violation of the Act.
Coastal Act section 30809 states that if the Executive Director determines that any person has
undertaken, or is threatening to undertake, any activity that may require a permit from the
. Coastal Commission without first securing a permit, the Executive Director may issue an order
directing that person to cease and desist. Coastal Act section 30810 states that the Coastal
Commission may also issue a cease and desist order. A cease and desist order may be subject
to terms and conditions that are necessary to ensure compliance with the Coastal Act.
Moreover, section 30811 authorizes the Commission to order restoration of a site where
development occurred without a permit from the Commission, is inconsistent with the Coastal
Act, and is causing continuing resource damage.

In addition, section 30820(a) provides for civil liability to be imposed on any person who
performs or undertakes development without a coastal development permit or in @ manner that
is inconsistent with any coastal development permit previously issued by the Commission in an
amount that shall not exceed $30,000 and shall not be less than $500 per violation. Section
30820(b) provides that additional civil liability may be imposed on any person who performs or
undertakes development without a coastal development permit or that is inconsistent with any
coastal development permit previously issued by the Commission when the person intentionally
and knowingly performs or undertakes such development, in an amount not less than $1,000
and not more than $15,000 per day for each day in which each violation persists. Section
30821.6 provides that a violation of either type of cease and desist order or of a restoration

CCC-08-CB-01 and CCC-09-NOV-01
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order can result in the imposition of civil fines of up to $6,000 for each day in which each
violation persists. Section 30822 allows the Commission to maintain a legal action for
exemplary damages, the size of which is left to the discretion of the court. In exercising its
discretion, the court shall consider the amount of liability necessary to deter further violations.

Finally, the Executive Director is authorized, after providing notice and the opportunity for a
hearing as provided for in Section 30812 of the Coastal Act, to record a Notice of Violation
against your property.

We would strongly prefer to resolve this matter amicably and look forward to hearing from you.
Thank you for your attention to this matter. If you have any questions regarding this letter or the
pending enforcement case, please feel free to contact me.

Sincerely,

N. Patrick Veesart
Enforcement Supervisor

ce: Lisa Haage, Chief of Enforcement
Gary Timm, District Manager
Linda Locklin, Public Access Manager
Alex Helperin, Staff Counsel
Barbara Carey, Supervisor, Planning and Regulation
Steve Hudson, Supervisor, Planning and Regulation
Tom Sinclair, District Enforcement Officer

Enc: CCC letter to Edwin B Reeser dated December 13, 2005
Trueblood - Offer to Dedicate pursuant to CDP No. 4-83-360
Ackerberg - Offer to Dedicate pursuant to CDP No. 4-85 754
Access For All - Certificate of Acceptance — Ackerberg OTD _
State Lands Commission ~ Certificate of Acceptance — Trueblood OTD

Exhibit 16
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VIA FACSIMILE & 11.S. Mall,

N. Pamick Veesart

Enforcement Supervisor
Califorrua Coastal Commission
South Central Coast Area

&9 South California 8t., Suite 200
Ventra, Ca 93001

Re: 22466 Pacific Coast Highway, Malibu, Califormia

Diear Mr. Veesart:

We have recaived your March 3, 2007 “Notice of Viclation of the Califorma Coasial
Act” addressed 1o Lisene Ackerberg dlld me.

A3 you are no doubt aware, on March 20, 2006, Jack Roth filed a lawsuit against the
Califormia Coastal Commission, Califormia Coastal Conservancy, und Access for All {in witien
he also named Lisene Ackerberg and the Lisente Ackerberg Trust us Real Paguieg i livevest),
seeking 10 revoke and wnvalidate the ten-foot-wide veviical access casement vhal rims aionyg
eastern boundary of Mrs. Ackerberg’s property line and 1o enjoin ibhe defendants Fom op
me easement for public use. Mr Roth appealed Judge Yaffe's November Z, 2006 giemissal of

his lawsuit to the Second District Court of Appeal, A.ppual Ho. B194748, and the pariies ave
currently waiting for the Court of Appeal to set a bnefing schedule.

the

iy G

Wi

Until Mr. Roth’s lawsuit has reached final judgnent (that is, a judpment that o free o

divect antack on appeal), it is premature for the Coastal Commission 1o demand from |
Ackerberg removal of { the alleged “unpermitied development” on her property rhm o dennt
in your letter. Although you state that Acocss for A6 s now ph.j_;ﬂisd 0 de
access easemnent and open 1t for public use” and thas the afleged “vapermitted devel
Mirs. Ackerberg’s property “would impair public access” so the sasement, shonld Me.

CCC-08-CD-01 and CCC-09-NOV-01
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prevail in his lawsuit, the Coasral Commission, Coastal Conservaney, and AFA wonld have ne
right 1o open the easement for public use.

Forcing Mrs. Ackerberg to remaove all items within the easement (or impag,i:ag; penalies
against Mrs. Ackerberg for her failure to do so) before final resolution of Mr. Roth’s lawsuit
would cause irreparable harm to Mrs. Ackerberg, Mrs. Ackerberg would lose the henefis cf'a
successful legal challenge by Mr. Roth should she be forced 1o remove such jtems as the
generator, black wall, fences, and landscaping located within the easement (or forced 1 incuy
penalties for her failure to remove such iterns) before Mr. Roth's lewsuit 18 adjudicated 1 2 final
udgment. On the other hand, the Coastal Commission, Coastal Congervancy, and AFA will 1ot
be unduly prejudiced or suffer any irreparable harm by waiting for final resolution of My, Zoth
lawsuir before 1aking further action concerning the easement. Indeed, nearly ninetsen yaers
elapsed before the Coastal Commission, Coastal Concervancy, aud AFA decuded o act ox e
offer 1o dedicare.

- Moreover, should My, Roth prevail in his lawsuit, Mrs. Ackerberg would have available
io her the oprion to apply for and obtain an amendment to the previously issued coastal pe
authotize any uppermitied development, Your starement that such an admiristrative procedo
available “[i]n most cases,” but is “not an option here” becayse such amendment would “lesse
or avoid the intended effect of the approved permit,” is premature given that Mr. Roth's lawsgust
has not been adjudicated to final judgment. Should Mr. Roth prevail in his lawsniy, such an
administranve remedy would not “lessen or avoid the intended effect of the approved permut,”
because the easement would have been declared invalid and its opening for public use would he
permanently enjoined.

Finally, it should be noted that the Coastal Commission, in Linda Lockhn’s iviarch 28,
2003 letrer to Mrs. Ackerberg, recognized the Ackerbergs’ right to “make full use of [the] entire
property, including continued use of the offered swip, until such time as it is developed into an
open vertical accessway.” Both Coastal Commission commissioners and staff agreed o this use
al the January 24, 1985 hearing on the Ackerbergs’ coastal permit, which agreement is
memaorialized in my January 28, 1985 lener 1o Gary Gleason of the Coastal Commiszion {a copy
of which was attached 10 Ms. Locklin’s March 28, 2005 lener). Both Ms. Locklin’s letier and
Mr. Reeser’s letier are attachied for your refevence. Moreover, the plans for the Ackerberg
development that were submitted to the Coastal Commissicn in 1984/835 in conjunction with the
Ackerhergs’ coastal development permit application contemplated the erection of items such
the block wall, fenices, railings, and landscaping (copies of relevent segments of those wlang aee
attached). Accordingly, we objeet to the Coastal Commission’s asseriion that sny and all iteme
on Mrs. Ackerberg’s property within the ten-foot-wide easement are per ce unaurhorize
unpenmnitted. .
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We would welcome further discussion with you conceming the aPPTOpTiateness of
Coasral Commission action on the verical access easement, meluding demanding thar Mre.
Ackerberg remove all items thar lie within the easement, while Mr Roth’s appeal is pend:

TR

phdd gy

Very truly VOurs,

/ -4’ =7, - {Z” /
Edwin B. Reeser ITI

cc: Lisette Ackerherg -
Peter Sheridan

Faclosures

3029056]
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March 28, 2005

Lisene Ackerberg
22466 Pacific Coast Hiphway
Malibu, California 90265

Re: Verical Public Access Easement at 22466 Pacific Coast Highway, Malibu
- Deur Mrs. Ackerberg:

[ am following up on the lenter sept to you in December 2003 from the nonprofit
organization Access for All. Ir. that lever, Access for All (ATA) inforned you that they
had accepted the vertical Orfer 1o Dedicare Public Access Easement recorded by you and
your husband in 1983, (Ceriifizate of Acceptance recorded on December 17, 2003 as
Diocurnent No. 03-3801416). The easement is a ten foot wide suip of property along the
entire eastem border of your property. The Executive Director of AFA, Steve IT('“'“
requested a meeting so that AFA could conduct a swrvey of the easement, in preparatios
for opening e easement to the general public. Since that time, Mz. Hoye has been in
discussion with your represemative, Terry Tamminen, and informed hing that AFA
requests yanr permission 1o enter the property (o conduct a survey of the easemeni. GF
caurse, we kmow that Mr. Tamminen is exiremely busy, and we do got Imow If e has
discussed this with you ver. Nevertheless, AFA has not reeejved your pﬂnmssion for
conducting the Swrvey.

[ am writing 10 remind you thex the Coastal Commission imposed a permit condition
requiring the recording of this public aceess sasement in order 1o mitigate the impaets of
constructing your new home ((Zoastal Development Permir 5-84-754). Both the Coastal
Commission and the Coasml Conservancy have approved AFA 10 open and operate this
accessway; the Conservancy has provided AFA with & grant 1 perforin a survey and
wnstall a pedestrian gare and prblic access signage. Therefore AFA ia ready 10 ke on the
responsibilities 1o open and operate this easement. [n opder for this 1 accur, you must
remove any strictures that have been placed or built in the easement. A cursory Inok or
your property shows that both 3 froot yard and a backyard perimeter wall black the
casement. These must bs remaved. The edge of the tennis court, lights and a generaror
might also be in the easement area. I am awaching a lever fom your anorney BEdwin
Reeser, dared January 28, 1983, in which he acknowledges that vou could wake full nse
aof your entize property, inciuding contnued use of the offsred wmp, tn) sueh time ns it
i3 developed into an open vertical accessway.

Exhibit 17
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We have reached the time 1o open this public accessway. [ am requesting that you, or
YOUur zepresentative, contact us within the next 30 days 1o inform us when AFA and their
surveyor can enter your prope 1y and conduct the survey. Once the survey has heen
completed, if any additional encroachments in the easement are identified (i.e., tennis
cowt, lights and/or generator). they must be removed expeditiously.

Failure 1o promprly remove the front and backyard wall in the easemenr and any other
enceoachments thar are idettitied constitutes a violadon af the Caagal Act of 1976,
Under Public Resources Code seetinn 30812 (copy saclosed), if sfforts 1o resolve the
maiter are pot suceessfil, the Coastal Commission hag the authority 1o record a notice of
violation against the properry hat has the vnpermitted development on i1, 1o ansure thay
any potennial buyer is aware o 7 the situanon.

1 hope that we resolve this j3sue in the near erm. Pledase contact me i you want  discuss
this matter in more depth.

Sineerely,

Linda%uélis_ g

Coastal Access Program Manager

Ce: Steve Hoye, Aceess For 4]
Steve Hudson, CCC-Ventura
Par Veesarr, CCC-Ventlimn
Sundy Goldberg, CCC Le zal Counsel
Terry Tamuminen
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COASTAL COMMISSION
Mr. Gary Gleason SOUTH COAST DIsTRGT

California Coastval ummmissinn
South Coast Distric:

245 West Byeadway. Suilte 380

Long Beach, Califeriia 90801-14530

R2: Lisevte & Norman Ackerbexg
Sites 22466 Pacific Coast Highway
Application: %-84-75¢

Dear Mr. Gleason:

Pursnant to the undaiimows decision of the Commission a2t The
Jannary 24, 1985 hearings at the Laguna Ciny Couneil Chawbesr
the application for the above project has been approvad.
evar, it is my understanding from the procesdings of that I
vhat Svaff is instraeted to revise iws findingy in seversl
particulars as regussrned by Compisslonsrs Molnnls, Muabhey s
Wright, amonyg othersz, in consideravion of is3vues addressed
in my letter to you dased January 24, 1285,

Bpercifically, lapguage should be put in the staff yeport as

T the desirability of cpening scressways already owned by

zhe public bhefore the opening of private accesgways; particulsrly
where the burden on the private property owner is substantial.

Secoud, there was conaiderable discussion by Commisslonsrs

a* the hearing about the extinguishment of offers to dediears
where adeguase nearby access is daveloped; or where afeesy adop-
wion of a Malibu Land Use Plan ir may be determined that Surther
acesss ia not reguirsd. :

Third, berh Commiscioners and Staff agreed that bhe .
could make full wse af the antire wideh of their pxg
including the gontinaarien of use-of the offalad
such tima as it is developed inte an apen pertical

30

BOGEHE

Thare 15 ne question in my mind that whe issues raised ax Luﬁ
hearing are critical net only ¢ the Ackerbeygs, bue =g
Commigsion anpd its efforts to adopt a Land Uaw Flan far %abwﬁuv
As the merits of these issues wera nort decided, bhur ravher

i
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ur. Gary Gleason Januvary 28, 13388
Re: Lisevrte § Nowman Ackerbsrg Page Two

§ deferred for considerarion under the process of adoption of
\ a Land Use Plan for Malibu, it 15 abscolutaly necsgsgry for
2 the property righ:is of the Ackerbergs te be promzeted peading
e the dererminatvion of vertigal access policies hy zhe Commizsion.
%ﬁ I beliegve that tha Commissionsrs 50 agres, and that is the
purpose of the adiivicnal fiadings.

Pinally, I would like ta obtain a copy of the transcrips ef
that porrien of tie heariang which concerned the Ackerbezy application.

Very txuly vours,

DENNIS, JURREZ, BEERER.
SHEAFER & YoUWG

s, . .
,g—}""»'_)-’ r-ﬁ"‘;?}_/f,’.;'k

R e

- i 5L
e et
g ERAS

o ERET o

Ddwin B. Reemer, 171
EBRilyg

ec: Norman & Liserte Ackerhery
- Riehard Sol
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Sartion 0809 Ex parte cesse & desisy opders; potles; tormy agd eonditions; time of ciisetivoness:
duration

is Tareatening o wndestake, any astivity that (1) way requite ¢ pesmait o0 the commission «
& permiy of (2) may be Incowisteny with aey povmit previously issued hy the somasissien,
divectoy ay issus au order direering that persen or govemmernzal agency 1o ceass and de alst. Tha oerlar Ty
be also issued 1o enfores any requiremennts of g certdfied Jooal coasial program o port magter nlap, or any
raquiremens of this divisioy which are subject 1o the Jurisdiction of the cervified pragram or plaw, tmder any
of the ollowlng circumstansey:

(1) The local govenunent or port governing bpdy requests the commission  vasist with, of assume
peimary responsibllity for, lssulng 8 ooase and desist order.

{2) The commissior requests and the loval governimeny or por governing tody declines v set, or

doey oy taks action in 3 Hinely manney, regarding an alleged violaton which could eause signitficnn
damage to coastal resouwrces.

{3} The local gavemunent or pors goverung body 1S 8 parey 10 the violazion,

(b} The cease and duesist order ghall be jssued only (£ the permon or apoRcy has fafled w rezpond in g
satisfictory manner (o ar oyl notcs given i pergon or by telephoue, followed by 2 wiiten snafiemadorn, oy
a wriren notlce piven by certified mail of hano delivered to the landowser oy the persoa perferming the
aapvity. The noties shall include the following:

{1) A deseription of the activity which mests the criteria of sobdivialon (=),

(2) A saement mz the desoribed scivity constinmes de.velcagmf:m whieh 18 I viplarion of this
division beeause it is not awhorized by 4 valld.coastal dovelopment peanic

{31 A starement Thal the described astivity be immediasely stuppad or the alleged vm]ac v sy
receive a ceuse and desisy order, the violation of wideh may subjeot the violator 1o addidona! Gous,

(4) The name, addpes, snd phone number afte cammission or iqm sevaramen; offins wuhigh i w
ke contastad for futher nwormarion.

() The cease and desist arder may be subject 1 such terms and eondidons as the sxecotive diseotoy
may determine afs necessary 1o avold {rreperable infury 1o any area within the judsdicrian of the
commission pending action Ly the commission under Sserion 30810,

{d) The cease and desist ordcer shall be effective upon its issuance, and capies shall be serred
fortheith by emtifisd mail npon the person or governmental agency subject w the order.

(8) A cease and deslit order jssued pursuant @ this seetjon shall become aull and vald 90 days sfter
{ssuance.

(Added by Chi. 761, Stavs. 1991 )

Seetlon 30810 Cease & dodist ovders issned a%ter public Dearing; rerws and conditons: notics 8¢

. bearing; finzlity aud adfeedveneey of prder

(8} If the commissior, after public hearing, devermines tay suy parsan or gavernmental Agercy has
undertaken, or i rhrwmnipg to undervake, any agtivity thay (1) requires s peanit from the comemigeion
without securing the permit et (2) Is meonsistent with any permit previously fssued hy the eommission, he
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commission may issue gn ardep directing that pevson of govsymnental ageicy 1o ceaze and desist. The ovder
may alsp be issued ro enforse any requiremsnis of 3 certified locel eoastzl pragram or post magter plag, or
any requirements of this division which are subject te the jurisdicrien of the cerified program or plaw, wider
any of the following cimcometanced:

(1) The lacal goverament or port governing boay requeasts *he aomemission w0 §38lal with, o usauiae

‘primary teaponyibllity for, issuing a cepse and desist erder,

(2) The commissioi requests and the local gaverament ar por governing body declings 1o wot, o
does not talie actien in 4 tiniely manner, regarding an allsped vielation which could canse significant
damnage 1o eoasal regources.

(3) The local goverament or pors governing body is a parfy 1o te vielation,

(b) The esase and degist order sy be subject to such Terms and conditions 23 the sommission may
determmine arv gecessary 10 cosure complianes with this division, meheding jmmediate remaval of soy
development or material or the setiing of 8 soheduls varhin which smr:s shall be tken to gbmin o psnull
pursuam to thiz division.

(c) Notice of the public hearing on a propused vease and degist eedir shall be gives o all affes;
nersons and agencies and e orger shall be final and offective upoa the Isshance of the evder. Copies i all
be seyved jmmediately by cemified mail upon the person or governmentil agency suhjest 1o Ths osder anud
upon ovher affected persons and agencies who appeared 2t the hearing or requeswcl 4 gopy. The noves shall
mcludz & description of the civil remsdy to g osage and desist order, snthorized by Seevion 30203

(Amended By Ch 1189, Biars. 1993.)
Sertion 30811 Bovtoration order; viplations

In addition 0 any ather authority 10 arder restoration, the comunission, i lacal EOVEIRIIL thss ie
inplementing & cenified local coastal progran, or a port governing bhody that #s implersnioy @ certiBied
part masier plan may, afrer @ pubiis hearing, order resworation of & siwe i it fiads thes the developaent has
soeurred withont a coaztal tevelopment permit from the commission, losal gnwmmem 0T DO paverning
body, the development is inzonsistent with this division, snd the development is causing f*ﬂar»miﬁg
Tesouies darnage.

{added by Ch. 953, Sturs, 1992.)
(Seetion renumbered by Ch. 1199, Sues. 1893 )

Secrion 30812, Nofies of violation

(a) Whenever dy enecutive digector of the commission bas determined, brsed on apbstanyial
evidence, that real propecty has been developed in violation of this division, the exseative dieeter may
cavse & norificgdon of intenion v record 4 aatics of vialadan 1o be malled by regular and sertifisd mail o
the owncr oF the reul propery ar issue, describing the real praperty, idewtifying the nawre of the violation,
naming the owaers thereof, and staving that if the owner abjects o the filing.of & notice of vinladen, an
apporunity will be given to the owner {o preqent evidency on the {ssue of whether 2 violadon has oeeursed.

{t) The notification specified in suhdivision (a) ehall indicate thar the owaer I8 required 1o respond
in writing, within 20 days o the postmarked mailing of the notification, 1o ahject wo reamd,mg the notes of
vielatlon. The aatificarion ¢ hall also state that if within 20 days of mailing of the navificaion, the dwner of
the real propemy st issue fils o inform the eXerurtive director of the owner's abeeton 1 etording the
notice of violarion, the execytive directar shall recard the novee of vialation in the office of #ach vaumty
vecorder whers all or part of the projerty is locazed.

134
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(¢) If the uwner submirs a timely abjention w the proposed fillng of the notice of vielatisg, = miblic
hearing shall be held ar the next regularly scheduled commission meeting for whish sdaquare pablic antice
tan be provided, at which £1e owner may presont evidence 10 the tommissian why e noties of vigiation
should nat be recorded. Thu. hearing may be postponed for eause for not more than 20 days afler the dats of
The reoeipt of the gbjection @ recordation of the natice of violation

(d) If, ufer the com mission has comnpleied ity hearing and the owaer has been given the opsormunisy
10 present svidence, the corwmission flnds vha, based en substannal svidenes, & vielntien has ocousred, The
exeewrive ditestar shall secord the aoties of vielatinn in the office of sach counly vesorder wherz @l op par
of the real property §s losated. If the commission finds that no violation has eeourred, the exeeutive dirseior
shajl mall & clearance l&ter w the owner of e real property.

(2) {1) The natice of violation shall be conwined in a separate decument prominently cavitted
“Novice of Vicladon of the Cnastal Act™ The natice of viafation shall sontain slt of the follnwing
lnformation:

(A) The namas of ie owners aof teserd.

(B} A legal descripion of the real prapety affected by the nasica.

(C) A stmzment s sifically identifying the nature of the alleged violation.

- {I0) A rommission 318 aumber relanung o the notics,

(2) The notice of vialation, when properly recorded and mdexed, shall be considerer auidss o fhs
viclation 19 8] successars in intorast in that praperty. This nouce 1§ oy informatingz] purposes anly =ad is
npt s defect, Jlen, or sucumbiranse on the property.

() Within 30 days nfter the final resolation of & vielation thay {3 the subject of a reporded notlse of
violation, the vxesurive dirmetor shall mail « clearancs lewer o the 2wner of the real propesty and shall
recard a notice af vecivicn iy the offics of cach county recorder in which The notlce of vielorion was fled,
indiogting thay the notice of viclation {s no loager valid. The natice of recision shall uve the zume affery of
a withdrawal or expungement under Segtion 40561 of the Codg of Civil Precedura.

{g) The exesutive director may not invoke the procedures of This secrion uniil All existing
adminismarive methods {or resolving e violation have been unllized and the prapery owner has beso mate
aware of The potental for the vecordation of & notice of vielation. For purposes of this subdivision, sxistug
metheds for resoiving the v elation do not include the commuencement of sn administative or judicial
proseeding. ‘ '

(h) This section onl applies in circumstances whers the commission is the lagally wespensibie
caastal develapment peraip ing authority ar whers 3 local govermment or port goveming budy maneass s
commisslon to aseigt in the resoluvion of an unresolved vialatian if the local soverbrment i3 te leselly
resporgible seastal develoginent parmiting autharity.

(1) The commission 24 monthy fram thae date of recordasion, shall revisw sach aodes of vislaten
th has been recorded 1o determine why the violarion has net been rasolved and whethey the aotioe of
violarion should be expuaged.

(13 The comumission at eny drne and for cause, on 18 own initativs or 22 1he request of tlie worey
owner, May cavse & notice ¢ recisian w be recorded invatidating the notice of violation resarded pirsuen:
1o this section. The notize cf recision shall have the same effecy 0fa withdrawal ar axpungernent undee
Setion 405 51 of the Coge of Clvil Procedure.
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STATE QF CALIFORNIA —THE RESOURCES AGENCY ARNGLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

43 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (41%) Y04-5200

FAX (413) 904- 5400

TDD (415) 397-5885

VIA CERTIFIED AND REGULAR MAIL
(Article No. 7006 0100 0003 4574 1486)

April 27, 2007
Ms. Lisette Ackerberg

22466 Pacific Coast Highway
Malibu, CA 90265

Subject: Notice of Intent to Record a Notice of Violation of the Coastal
Act and to Commence Cease and Desist Order Proceedings

Violation No.: V-4-07-006

Location: 22500 and 22466 Pacific Coast Highway, Malibu, Los Angeles

County (APN 4452-002-013, 4452-002-011)

Violation Description: 1) Unpermitted development including, but not limited to, rock rip-
rap, 9-ft high wall, concrete slab and -generator, fence, railing,
planter, and landscaping located within, and restricting access to,
vertical and lateral access easements; and 2) development that is
inconsistent with the terms and conditions of an existing Coastal
Development Permit

Dear Ms. Ackerberg:

The purpose of this letter is to notify you of my intent, as the Executive Director of the California
Coastal Commission (“Commission™), to record a Notice of Violation of the Coastal Act against
your property at 22500 and 22466 Pacific Coast Highway in Malibu, Los Angeles County
Assessor’s Parcel No. APN 4452-002-013 and 4452-002-011 (“property”), and to commence
proceedings for issuance of a Cease and Desist Order (“Order”) to address development on that
property that 1s unpermitted and inconsistent with the terms and conditions of an existing Coastal
Development Permut (“CDP”). The development activities at issue include, but are not limited to:
the placement of rock rip-rap in lateral and vertical access easements; the placement of a concrete
slab and generator at the northern end of the vertical easement; the placement of a 9-foot high
concrete wall that completely blocks the northern end of the vertical easement; and the placement
of fences, railings, landscaping and planters in the vertical easement. These activities constitute
development as defined in the Coastal Act, are not exempt from Coastal Act permitting

Exhibit 18
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Violation No. V-4-07-006
Page2of 7

requirements, aud therefore required a CDP. No CDP was obtained for this development.' In
addition to being unpermitted, the development prevents the use of public access easements that
were established to satisfy the requirements imposed by the conditions of previously-issued
CDPs, and that development is therefore inconsistent with the terms and conditions of those
permits.

Background

In June of 1983, the Commission approved CDP No. 5-83-360 with conditions, authorizing the
construction of a wooden bulkhead along the southern portion of the property located at 22486
Pacific Coast Highway.? The Commission found that the proposed development would impact
coastal access and the permit included a provision, as a condition for approval of the permit, for
recordation of an offer to dedicate (OTD) a lateral access easement from the toe of the bulkhead
to the mean high tide line. The owner recorded the OTD in July of 1983. State Lands
Commission accepted the easement in March of 2002. Although you purchased this parcel
subsequent to the recordation, the permit and recorded OTD clearly state that the offer runs with
the land and were included in the chain of title for this property. Therefore, you are required to
comply with the permit and the easement and not impede access to or through the easement.

In November of 1984, you filed a CDP application seeking authorization for the demolition of the
existing single-family residence, guest house and pool, the construction of a new residence and
pool, and the renovation of an existing tennis court. In January of 1985, the Commission
unanimously approved CDP No. 5-84-754 with conditions. The Commission included a vertical
public access condition, including recordation of an OTD for a 10-foot wide easement along the
eastern property boundary, The Commuission stated in its findings for the permit that “[o]nly if so
conditioned would the project be consistent with Section 30212 of the Coastal Act.” You did not
challenge that permit within the time prescribed in the Coastal Act (Cal. Pub. Res. Code § 30801).
In fact, you recorded the OTD as required and you signed and returned the permit (it was issued
on April 15, 1985).

Access for All, a non-profit coastal access organization, recorded a Certificate of Acceptance,
formally accepting your OTD in December of 2003 and sent you a letter soon thereafter to inform
you of the acceptance and to request a meeting to schedule an initial survey of the easement area
in order to begin the process of opening the easement. In March of 2005, after Access for All had
not yet received permission to conduct the survey, Commission staff sent you a letter requesting
that you remove all structures blocking the easement and contact Commission staff within 30

! You contend that the Commission, during the hearing on CDP No. 5-84-754, informally granted you “full
use of your entire property... until such fime as it is developed into an open vertical accessway.” Hven if
this were the case, the development blocking the accessway was not actually approved under that permit,
but was only allowed to remain until the accessway could be opened. This development must be removed
now, as Access for All is ready to open and operate the easement. Moreover, additional development,
including the generator, fence, and planter, do not appear to have been present when the permit was
heard, so even any potential allowance by the Commission for existing development to remain
temporarily would not apply to these items. Thus, all of the development at issue is unpermitted and
must be removed.

2 This property is now identified as 22500 and 22466 Pacific Coast Highway ~ Exhibit 18
CCC-09-CD-01 and CCC-09-NOV-01
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days to schedule the survey. Access for All did eventually conduct the survey in September of
2005 and found that the vertical easement was blocked by the above-mentioned development,
including the siab and generator, 9-ft high wall, planters, fence, landscaping, and rock rip-rap.

Subsequent attempts by Commission staff to resoive the violations in an amicable manner have
been unsuccessful. On March 3, 2007, Commission staff sent you a Notice of Violation, alerting
you to the possibility of formal enforcement action and monetary penalties if the violations are
not resolved. The letter provided you with two options: contact Commission staff to discuss
resolution of the violations by March 23, 2007 or submit a plan outlining the removal of the
unpermitted development by April 6, 2007. Although on March 22, 2007, you sent Commission
staff a letter in response to the Notice of Violation, you did not agree, and to date have not agreed,
to resolve the violations on your property. Consequently, you have not submitted removal plans
for the unpermitted development.

Access for All is prepared to open and manage the easement for public access to the beach, so
that the area can function as required by the Commission and as set forth in the recorded
Certificate of Acceptance. Access for All has been approved by the Commission to hold this
casement and has received a grant from the Coastal Conservancy to facilitate access. However,
the unpermitted development at issue in this matter is located within the easement and completely
obstructs access. As a result, the accessway remains closed and the public access that the
Commission found to be necessary for approval of the permit that allowed your new residence
and pool to be built has not been provided. The benefits of both existing permits, as well as the
burdens that were necessary to impose in order to bring the projects into compliance with the
Coastal Act run with the land.

Since the attempts to resolve these violations were unsuccessful, as Executive Director, I have
decided that it is necessary to commence Cease and Desist Order proceedings, pursuant to Coastal
Act Section 30810, in order to bring your property into compliance with the Coastal Act and with
the existing CDP. The purpose of these enforcement proceedings is to issue a Cease and Desist
Order, directing you to 1) remove the unpermitted development from the property and 2) comply
with the Special Conditions of the existing CDPs. In addition, Iintend to record a Notice of
Violation to protect potential purchasers of the property from unwittingly assuming responsibility
for the existing violations. The Cease and Desist Qrder and Notice of Violation are discussed in
greater detail below.

Notice of Violation

The Commission’s authority to record a Notice of Violation is set forth in Section 30812 of the
Coastal Act, which states the following: :

(a) Whenever the executive director of the commission has determined, based on
substantial evidence, that real property has been developed in violation of this division,
the executive director may cause a notification of intention to record a notice of violation
to be mailed by regular and certified mail to the owner of the real property at issue,
describing the real property, identifving the nature of the violation, naming the owners
thereof, and stating that if the owner objects to the filing of a notice of violation, an
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opportunity will be given to the owner o present evidence on the issue of whether a
violation has occurred.

I am issuing this notice of intent to record a Notice of Violation because the unpermitted development
described above has occurred in violation of the Coastal Act at the subject property. This
determination is based on an analysis of photographs taken by statf on December 12, 2005, February
5, 2007, and March 8, 2007 and aerial photographs, and a review of the existing permits for the
property and relevant recorded documents. -

In our letter dated March 3, 2007, in accordance with Coastal Act Section 30812(g), we notified
you of the potential for the recordation of a Notice of Violation against your property. 1f you
object to the recordation of a Notice of Violation in this matter and wish to present evidence to
the Coastal Commission at a public hearing on the issue of whether a violation has occurred, you
must specifically object, in writing, within 20 days of the postmarked mailing of this
notification. The objection should be sent to Christine Chestnut at the Commission’s
headquarters office (the address is provided in the letterhead), no later than May 17, 2007. Please
include the evidence you wish to present to the Coastal Commission in your written response and
1dentify any 1ssues you would like us to consider.

If, you fail to object within 20 days of mailing of this notification, I shall record the Notice of
Violation in the Los Angeles County recorder’s office as provided for under Section 30812(b) of
the Coastal Act. The Notice of Violation will become part of the chain of title of the subject
property, and will be subject to review by potential buyers.

Cease and Desist Order

The Commission’s authority to 1ssue Cease and Desist Orders is set forth in Coastal Act Section
30810(a), which states the following: '

If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any activity
that (1) requires a permit from the commission without securing the permit or
(2) is inconsistent with any permit previously issued by the commission, the
commission may issue an order directing that person or governmental agency to
cease and desist. -

An order 1s warranted in this case because the development at issue 1s both unpermitted and
inconsistent with a previously-issued permit.

Unpermitted Development

“Development” is defined in Coastal Act Section 30106 as follows:

“Development” means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or
of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging,

CCC-09-CD-01 and CCC-09-NOV-01

Exhibit 18
{Ackerberg)

Page 4 of 7



Violation No. V-4-07-006
Pagebof7

mining, or extraction of any materials; change in the densitv or intensity of use of
land, including, but not limited to, subdivision pursuant to the Subdivision Map
Act (commencing with Section 66410 of the Government Code), and any other
division of land, including lot splits, except where the land division is brought
about in connection with the purchase of such land by a public agency for public
recreation use; change in the intensity of use of water, or of access thereto;
construction, reconstruction, demolition, or alteration of the size of any structure,
including any facility of any private, public, or municipal utility; and the removal
or harvest of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations ... (emphusis added)

Construction and/or placement of the rip-rap, wall, slab, generator, fence, railing, planter, and
landscaping on the property, which is located in the Coastal Zone, constitutes development under
Section 30106.

Coastal Act Section 30600(a) states that development activity in the coasta] zone requires a
coastal development permit (CDP) before that development can occur. As stated above, the
activities at issue constitute development, and this development is therefore subject to the permit
requirement of Section 30600(a). No CDP permit application was submitted for the cited
development and, accordingly, no CDP was issued. Additionally, no exemptions to Coastal Act
permitting requirements apply. Therefore, the cited development items are unpermitted and
constitute Coastal Act violations.

Inconsistent with CDP

In addition to being unpermitted, the cited development is inconsistent with the existing permits.
The unpermitted development is located within established public access easements, preventing
access to and across the easements in violation of the conditions of the previously-issued CDPs
for the property. This non-compliance with the conditions of approved CDPs constitutes a
violation of the Coastal Act and such non-compliance is specifically mentioned in the Coastal Act
section authorizing cease and desist orders. See Cal. Pub. Res. Code § 30810(a) (“any activity
that . . . is inconsistent with any permit previously issued by the commission™).

Special Condition One (1) of CDP No. 5-83-360 required the recordation of an offer to dedicate
(OTD) a lateral public access easement extending from the mean high tide line to the toe of the
bulkhead, which extends across your property. The OTD, which prohibits any interference with
the public’s use of the easement, was recorded, and the easement has been accepted. The
unpermitted rip~rap at issue is located seaward of the toe of the bulkhead, within the lateral access
easement, and it interferes with the public’s access to and across the easement. The unpermitted
rip-rap 1s inconsistent with the condition of the permit and the recorded OTD.

In addition, Standard Condition Three (3) of CDP No. 5-84-754 states the following:

All development must occur in strict compliance with the proposal as set forth in the
application for permit, subject to any special conditions set forth below. Any deviation

Exhibit 18
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from the approved plans must be reviewed and approved by the staff and may require
Commission approval (emphasis added).

The cited development was not part of the plan approved by the Commission under the permit,
nor was it reviewed and approved by the Commission as part of a subsequent permit. Thus, the
development is also inconsistent with this condition of CDP No. 5-84-754.

Furthermore, Special Condition one (1) of CDP No. 5-84-754 required that you record an OTD
for a vertical accessway along your property’s eastern boundary. You recorded the OTD as
required. The OTD offers “an easement in perpetuity for the purpose of public pedestrian access
to the shoreline,” and prohibits interference with public use of the easement. The unpermitted
development at issue lies within the vertical access easement, blocking the public’s use of it.

The Commission imposed Standard Condition 3 and Special Condition 1, among others, out of a
concern for the provision of public access in the area and to mitigate for the impacts from the
proposed development and to bring the project into compliance with the Coastal Act. The
unpermitted development at issue obstructs the access that the Commission required in violation
of the permit, the OTD, and the Coastal Act.

Under Section 30810(b) of the Coastal Act, any Cease and Desist Order issued by the -
Commission may be subject to such terms and conditions as the Commission may determine are
necessary to ensure compliance with the Coastal Act, including immediate removal of any
development or material. Pursuant to Section 30810(a) and 30810(b), T am issuing this notice of
intent to commence Cease and Desist Order proceedings to: 1) compel removal of all unpermitted
development from the property; 2) order compliance with the requirements of existing permits
and; 3) prevent future unpermitted development activities from being undertaken on the property.

In accordance with Sections 13181(a) of the Commission’s regulations, you have the opportunity
to respond to the Commission staff’s allegations as set forth in this notice of intent to commence
Cease and Desist proceedings by completing the enclosed Statement of Defense form, The
Statement of Defense form must be returned to the Commission’s San Francisco office,
directed to the attention of Christine Chestnut, no later than May 17, 2007.

Please be aware that Section 30820(a) provides for civil liability to be imposed on any person
who performs or undertakes development without a coastal development permit and/or that is
inconsistent with any coastal development permit previously issued by the Commission in an
amount that shall not exceed $30,000 and shall not be less than $500. Section 30820(b) provides
that additional civil liability may be imposed on any person who performs or undertakes
development in violation of the Coastal Act or inconsistent with a coastal development permit
previously issued by the Commission when the person intentionally and knowingly performs or
undertakes such development, in an amount not less than $1,000 and not more than $15,000 per
day for each day in which the violation persists. Finally, Section 30821.6 provides that any
intentional or negligent violation of a cease and desist order can result in civil fines of up to
$6,000 for each day in which the violation persists.
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Commission staff has tentatively scheduled the hearing for the proposed Cease and Desist Order
(and for the proposed Notice of Violation, should you additionally request, in writing, a hearing
on this 1ssue) for the June 2007 Commission meeting in Santa Rosa.

As always, we are more than willing to discuss a timely and amicable resolution of this matter.
One option that you may consider is agreeing to a “consent order”. A consent order is similar to a
settlement agreement. A consent order would provide you with an opportunity to work
cooperatively with staff to resolve this matter, to have input into the process and timing of
removal of the unpermitted development, and to negotiate a penalty amount with Commission
staff. If you would like to discuss resolution of this matter via a Consent Order, please contact us
mmmediately. If vou have any questions regarding this letter or the enforcement case, please call
Christine Chestnut at (415) 904-5200 or send correspondence to her attention at the address
provided on the letterhead.

Sincerely,

7o

AN / \/ \\_{f/é v
' v J v /‘;%\/
PETER M. DOUGLAS J
Executive Director

Encl.: Statement of Defense form
cc (without Encl):  Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
Patrick Veesart, Southern California Enforcement Supervisor
Edwin B. Reeser, 111, Attorney for Ms. Ackerberg
Christine Chestnut, Headquarters Enforcement Analyst
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STATE OF CALIFORNIA—THE RESQURCES AGENCY

ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

5AN FRANCISCO, CA 94105- 2219
VOICE (415) 904-5200

FAX (415) 904- 5400

TDY (415) 597-5885

VIA FACSIMILE AND REGULAR MAIL

May 30, 2007

Edwin B. Reeser, III
Sonnenshein Nath & Rosenthal LLP

- 601 South Figueroa Street, suite 1500
Los Angeles, CA 90017-5704

Re: Coastal Act Violation No. V-4-07-006

Dear Mr. Reeser,

I received your May 17, 2007 letter requesting termination of the above referenced matter or,
alternatively, a one-month extension of the deadline for submittal of a statement of defense in the
above referenced matter. While we cannot “terminate” the enforcement action in light of the
outstanding violation, as a courtesy to your client and in response to your request, we have
granted a twenty-five day extension of the deadline for submittal of a statement of defense. The
extended and final deadline is June 11, 2007. Please submit all materials that you wish the
Commission to consider by the deadline.

In your letter, you objected to the enforcement proceedings set forth in the Executive Director’s
April 27, 2007 Notice of Intent. Therefore, a hearing on the proposed Cease and Desist Order
and recordation of a Notice of Violation shall be held during an upcoming Commission meeting.
Given that we have extended the statement of defense deadline into June, we have postponed the

hearing on this matter and tentatively scheduled it to occur during the Commission’s July
meeting, '

We are pleased to hear your assertion that Mrs. Ackerberg has cooperated with Comnussion staff
in the past and your assurances that she intends to continue working cooperatively with staff.

- We look forward to discussing this matter with you and your client further and are hopeful we
can affect an amicable resolution of the matter. It should be noted that the pending litigation
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initiated by Mr. Roth is not an impediment to a collaborafive effort between Mrs. Ackerberg and
Commission staff to resolve this matter. We would prefer to reach an amicable resolution in this
matter and look forward to working with Mrs. Ackerberg to secure her compliance with the
conditions of the existing permit and the terms of the accepted offer to dedicate that she recorded
in 1985. One option that you may consider is a “consent order”, which is similar to a settlement
agreement. A consent order would provide you with an opportunity to resolve this matter
consensually, and to have more input in the process. If you are interested in negotiating a
consent order or in proposing an alternative amicable resolution of this violation, please contact
me at (415) 904-5220 or send comrespondence to my attention at the address listed on the
letterhead. Ilook forward to hearing from you at your earliest convenience.

Sincerely,
i / / 2 o 4
et O CliET
Christine Chestnut

Headquarters Enforcement Analyst

ce: Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
Linda Locklin, Access Program Manager _
Pat Veesart, Southern California Enforcement Supervisor

Exhibit 19
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INNENSTHEIN NATH & ROSENTHAL LLP '
> ) 601 South Figueroa Street

Suite 1500
Edwin B. Reeser, 111 Los Angeles, CA 90017-5704
213-892-5072 213.623.9300
creeser@sonnenschein.com 213.623.9924 fox

www . sonnenschein.com

May 17, 2007

VIA FACSIMILE & U.S. MAIL

Christine Chestnut

Legal Division Exhibit 20

California Coastal Commission CCC-09-CD-01 and CCC-09-NOV-01
45 Fremont Street, Suite 2000 (Ackerberg)

San Francisco, CA 94105

Page 1 of 12

Re:  Notice of Intent to Record a Notice of Violation of the Coastal Act and to
Commence Cease and Desist Order Proceedings
Violation No. V-4-07-006
Location: 22500 and 22466 Pacific Coast Highway, Malibu, California
APN 4452-002-013, 4452-002-011 (the “Property”)

Dear Ms. Chestnut;

_ We have received the Notice of Intent to Record a Notice of Violation of the Coastal Act
and to Commence Cease and Desist Order Proceedings, dated April 27, 2007, from Peter M.
Douglas, Executive Director of the California Coastal Commission (the “Douglas Notice
Letter”), directed to Lisette Ackerberg concerning the above-referenced Property. Please
consider this letter as a response and objection to these proposed proceedings.

Frankly, we are surprised that the Coastal Commission has decided to initiate these
proceedings against Mrs, Ackerberg in light of her previous cooperation with the Coastal
Commission and Access for All (“AFA”) concerning the vertical access easement on the
Property (the “Easement™), as well as the pending appeal by Jack Roth of the dismissal of his
lawsuit in Los Angeles County Superior Court, Second District Court of Appeal No. B195748
(the “Appeal”), which lawsuit seeks to revoke and invalidate the Easement and to enjoin the
Coastal Commission, State Coastal Conservancy, and AFA from opening the Easement for
public use (the “Lawsuit”). We further object to any characterization by the Coastal
Commission that Mrs. Ackerberg has been less than cooperative in working with the Coastal
Commission to resolve any outstanding issues concerning the Easement or that she has refused to
comply with any legal obligations concerning the Easement.

As you are no doubt aware, there have been extensive communications between Mrs.
Ackerberg and the Coastal Commission/AFA concerning the Easement and issues relating

Brussels Chicago Kansas City Los Angeles New York Phoenix St. Louis San Francisco

Short Hills, N.J. Washington, D.C. Wast Palm Becach
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thereto since 2005, At the request of AFA, Mrs. Ackerberg permitted a survey of the Easement
to be conducted on her Property. After this survey was conducted in September 2005 and a
survey map prepared, I received a letter from Linda Locklin of the Coastal Commission dated
December 13, 2005, which stated that the survey identified a number of “encroachments” within
the easement and demanded that those “encroachments” be removed, asserting that they “prevent
or impede” the opening of the Easement for public use. These identified “encroachments”
included a generator, concrete slab, portions of a nine-foot-high block perimeter wall, railings,
fencing, landscaping, and rip-rap rocks along the seawall near the southern end of the Easement
(collectively, the “Alleged Encroachments™).

Thereafter, back-and-forth communications ensued between Mrs. Ackerberg and the
Coastal Commission regarding a number of reasonable issues, questions, and concerns raised by
Mrs. Ackerberg about removal of the Alleged Encroachments and opening of the Easement for
public use, and we suggested a meeting with the Coastal Commission to discuss these subjects.
In her February 16, 2006 letter to me, Ms. Locklin agreed to a meeting with me and
representatives from AFA and the Coastal Conservancy to discuss open issues concerning the
Easement. We agreed to participate in such a mecting and communicated with Ms. Locklin, both
verbally and in writing, in February and March 2006 to coordinate a date for this meeting.

It was during this period, on March 29, 2006, that Jack Roth filed his Lawsuit, in which
-he named Mrs. Ackerberg and the Lisette Ackerberg Trust as Real Parties in Interest.. Shortly
thereafter, on April 3, 2000, I wrote to Ms. Locklin inquiring whether, in light of the Lawsuit, it
would be prudent to go forward with the planned meeting or whether it should be continued to a
later date, given that the Lawsuit would complicate any discussions concerning the Easement and
Mr. Roth sought injunctive relief in his Lawsuit. Ms. Locklin responded in writing on April 10,
2006, stating that “[a]s for the series of other questions and issues you raise, including whether or
not we should set a meeting date, we are preparing a response and will get back to you soon.”
However, we never heard back from Ms. Locklin or anyone else from the Coastal Commission
concerning this meeting and, therefore, reasonably assumed that the Coastal Commission chose
to postpone any further direct discussions with us about the Easement pending adjudication of
Mr. Roth’s Lawsuit. In fact, we did not receive a direct communication from the Coastal
Commission again until nearly a year later, when we received a “Notice of Violation of the
California Coastal Act,” dated March 5, 2007, from N. Patrick Veesart of the Coastal
Commission (the “Veesart Notice Letter™).

Contrary to the representations in the Douglas Notice Letter, our March 22, 2007 written
response to the Veesart Notice Letter did not contain an outright refusal to remove any Alleged
Encroachments, and our failure to submit an “as-built site plan” and “detailed plan and project
description” for removal of the Alleged Encroachments, as requested in the Veesart Notice
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Letter, should not be taken as such. Rather, our letter was an attempt to amicably address the
Coastal Commission’s concem about the need to immediately initiate any enforcement
proceedings relating to the Alleged Encroachments or the Easement, and raise the issue of the
appropriateness of demanding immediate removal of the Alleged Encroachments while legal
action initiated by Mr. Roth relating to the Easement is still pending.

Repeatedly throughout the Veesart Notice Letter and the Douglas Notice Letter, the
Coastal Commission attempts to justify the need for immediate removal of the Alleged
Encroachments by implying that, but for the Alleged Encroachments; the Easement would
promptly be opened by AFA for public use. However, as the Coastal Commission is aware, Mr.
Roth’s Appeal is pending, and the parties are waiting for the Court of Appeal to set a briefing
schedule. We believe that Mr. Roth’s Appeal has merit and that the Court of Appeal will
reinstate Mr. Roth’s Lawsuit. In any event, we reiterate our position that until Mr. Roth’s
Lawsuit has reached final judgment (that is, a judgment that is free from direct attack on appeal),
it is premature for the Coastal Commission to demand from Mrs. Ackerberg removal of the
Alleged Encroachments on the Property. Should Mr, Roth prevail in his Appeal and, ultimately,
in his Lawsuit, the Coastal Commission, Coastal Conservancy, and Access for All will have no
right to open the Easement for public use. By forcing Mrs. Ackerberg to remove the Alleged
Encroachments -- under threat of penalties and fines -- before final adjudication of the Appeal
and Lawsuit, the Coastal Commission is subjecting her to irreparable harm and loss of the

-benefits she would receive should Mr. Roth prevail.

If the Coastal Commission proceeds with its Notice of Violation and Cease and Desist
Order proceedings against Mrs. Ackerberg during the pendency of the Appeal, she would be
required, under threat of encumbrance, penalties, and fines, to demolish and/or remove the
following Alleged Encroachments on her Property: (1) a ten-foot-wide portion of a nine-foot-
high block perimeter wall facing Pacific Coast Highway; (2) a generator and the concrete slab on
which it sits; (3) rip-rap rocks located along the seawall of the Property; and (4) chain link fence,
railings, and landscaping located within the Easement.

As we have previously advised, the generator was installed to provide back-up power for
the elevator in the two-story residence on the Property. For the last twenty-odd years of his life,
Norman Ackerberg was unable to walk due to his multiple sclerosis, so the elevator was his only
means of moving upstairs and downstairs. Now, Mrs. Ackerberg depends on the elevator as well
due to her Parkinson's disease. The generator is needed to keep the elevator running through the
frequent power outages in the area. Mrs. Ackerberg would be faced with losing the generator
altogether if it is removed from its present location, as there are very limited options in the way
of relocating the generator on the Property. The Property is her primary residence, not a seasonal
home. Without the generator, Mrs. Ackerberg fears she will be forced out of her present home.
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Additionally, as we have also previously advised, the rip-rap rocks along the seawall are
necessary to protect the Property and adjacent properties from the often severe tidal conditions
and wave uprush effects (such as those caused by the El Nifio phenomenon) (see attached
photograph). Removal of the rip-rap rocks along the entire length of the seawall, or even just the
portion within the Easement, would compromise the seawall. Since the Ackerberg seawall is
tied together with the seawalls of adjoining properties, removal of nip-rap rocks in front of the
Ackerberg seawall could have a detrimental collateral effect on these adjoining properties.
Moreover, Mrs. Ackerberg believes that some of these rocks were actually pre-existing
underneath the sand, and have only been exposed in recent years due to the lower sand level at
the beach. In light of these issues, we believe it would be appropriate for a consultant or
engineer to perform an analysis of the rip-rap rocks, including the impact of their removal, and
present those findings before any decision is made to remove some or all of the rocks.

If Mrs. Ackerberg is forced to immediately remove/demolish the Alleged Encroachments
while this Appeal is pending, and Mr. Roth is ultimately successful in the Appeal and underlying
Lawsuit, resulting in revocation of the Easement and enjoinment of its opening for public use,
Mrs. Ackerberg will be left with a gaping ten-foot-wide hole in her block perimeter wall facing
well-traveled Pacific Coast Highway; an elevator in her residence that is inoperable, affecting her
ability to move about her residence; and greater exposure to property damage from the effects of
the Pacific Ocean. Restoring the Property to its original condition would require significant

-expenditure from Mrs. Ackerberg -- a prospect she should not be forced to face in light of the
pending Appeal. ’

The Coastal Commission has asserted that an independent basis exists for the Notice of
Violation and Cease and Desist Order proceedings, apart from any issues relating to opening the
Easement for public use, because it considers all of the Alleged Encroachments to be
“unpermitted development™ not approved in any Coastal Development Permit! and that,

! The Coastal Commission’s assertion in the Veesart Notice Letter and Douglas Notice Letter that all of the Alleged
Encroachments were “not approved in any CDP [Coastal Development Permit],” is false. Ms. Locklin, in her March
28, 2005 letter to Mrs. Ackerberg, acknowledged the Ackerbergs’ right to “make full use of [the] entire property,
including continued use of the offered strip, until such time as it is developed into an open vertical accessway.”
Both Coastal Commission commissioners and staff agreed to this use at the January 24, 1985 hearing on the
Ackerbergs’ CDP application, which agreement is memorialized in my January 28, 1985 letter to the Coastal
Commission (and a copy of which was attached to Ms. Locklin’s March 28, 2005 letter to Mrs. Ackerberg).
Morcover, the plans for the Ackerberg developrnent that were submitted to the Coastal Comumission in 1984/85 in
conjunction with the Ackerbergs’ CDP application, which plans were approved by the Coastal Commission (indeed,
the submitted plans taken from the Coastal Commission’s own files contain an “Approved” stamp signed by Gary
(Gleason of the Coastal Commission -- see attached), reflected that items such as a perimeter block wall, fences,
railings, and landscaping would be erected in the path of the Easement. Accordingly, any assertion by the Coastal
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therefore, these items must be removed regardless of how the Appeal and Lawsuit unfold or
whether the Easement is ever allowed to be opened for public use. However, as the Coastal
Commission itself acknowledged in the Veesart Notice Letter, administrative procedures exist
for Mrs. Ackerberg to apply for and obtain amendments to previously issued coastal
development permits to authorize any alleged unpermitted development. See Cal. Code Regs.
tit. 14, §§ 13164-13168. The Coastal Commission’s statement in the Veesart Notice Letter that
such an administrative procedure is available “[1]n most cases,” but “is not an option here”
because such amendment would “lessen or avoid the intended effect of [the] approved permit” --
that is, conflict with the Easement -- is premature given that the Roth Appeal is pending and his
Lawsuit has not been adjudicated to final judgment. Should Mr. Roth prevail in his Appeal and
underlying Lawsuit, such an administrative remedy will not “lessen or avoid the intended effect
of [the] approved permit,” because the Easement will have been declared invalid and its opening
for public use will be permanently enjoined. In that case, there is no reason why Mrs. Ackerberg
could not attempt to apply for and obtain any necessary amendments to previously issued coastal
permits to authorize any alleged unpermitted development. Indeed, Mrs. Ackerberg plans to
avail herself of these administrative procedures -- as is her right -- should Mr. Roth succeed in
his Appeal and Lawsuit.

On the other hand, the Coastal Commission, Coastal Conservancy, and AFA will not be

unduly prejudiced or suffer any irreparable harm by waiting for final adjudication of Roth’s
-Lawsuit before commencing any enforcement proceedings or taking any other action-concerning
the Alleged Encroachments and the Easement that they decem necessary. Indeed, nearly nineteen
years elapsed after recordation of the offer to dedicate vertical access easement on the Property
in 1985 before the Coastal Commission/AFA decided to accept the OTD and move forward to
open the Easement for public use. Given the significant amount of time that has passed, surely it
would not prejudice the Coastal Commission or anyone else to wait the comparatively short time
period until the Roth Appeal and Lawsuit have been resolved before taking further action
concerning the Easement.

Additionally, as the Coastal Commission is aware, there is an existing vertical access
easement open to the public at 22670 Pacific Coast Highway -- commonly referred to as the
“Zonker Harris Accessway” -- approximately one-quarter mile to the west of the Ackerberg
Property, and another vertical access easement recently opened to the public in 2005 at 22132
Pacific Coast Highway, less than one-half mile to the east of the Ackerberg Property. Both of
these vertical access easements provide public access to the same beach in Malibu -- Carbon
Beach -- that the Easement would provide if opened for public use. Therefore, immediate

Commission that all of the Alleged Encroachments on the Property are per se unauthorized and unpermitted is
unfounded.



S-nnenschein

SONNENSCHEIN NATH & ROSENTHAL LLP

Christine Chestnut
May 17, 2007
Page 6

enforcement actions concerning the Easement and Property are not necessary to provide public
access to beaches in Malibu which otherwise lack public access.

Of course, if the dismissal of Mr, Roth’s Lawsuit is upheld by the Court of Appeal and
final judgment is entered, Mrs. Ackerberg is committed to working with the Coastal Commission
-- as she had been before the Coastal Commission unilaterally broke off direct communications
upon Mr. Roth’s filing of his Lawsuit -- to ensure compliance with any and all legal obligations
concerning the Easement. That will also be the appropriate time to resume direct
communications with the Coastal Commission/AFA concerning removal of the Alleged
Encroachments and the issues, questions, and concerns we had previously raised regarding the
Easement. '

We therefore respectfully request that the Coastal Commission terminate any action
related to its Notice of Intent to Record a Notice of Violation of the Coastal Act and to
Commence Cease and Desist Order Proceedings and not reinstitute such proceedings until Roth’s
Lawsuit has reached final judgment, and only then if such proceedings are still deemed
necessary. 1f the Coastal Commission insists on proceeding with such enforcement actions
despite the pending Roth Appeal, we object to such actions and request the opportunity to be
heard before the Coastal Commission at a public hearing. In this event, pursuant to Cal. Code
Regs. tit. 14, § 13181(b), we would respectfully request that the time for submittal of any

.Statement of Defense form be extended for a period of thirty (30) days, so that we can gather the
required information and analysis concerning removal of the rip-rap rocks and the other Alleged
Encroachments.

Very truly yours,

Edwin B. Reeser, 111

cc: Lisette Ackerberg

Enclosures

30294380
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Re:  Notice of Intent to Record a Notice of Violation of the Coastal Act and to
Commence Cease and Desist Order Proceedings dated April 27, 2007
(the “Enforcement Proceedings™)
Violation No. V-4-07-006
Location: 22500 and 22466 Pacific Coast Highway, Malibu, California
APN 4452-002-013, 4452-002-011 (the “Property”)

Dear Ms. Chestnut:

We have received your letter to Edwin B. Reeser, 111, of our firm dated May 30, 2007, in
which you advised that, despite Jack Roth’s pending appeal of the dismissal of his lawsuit in Los
Angeles County Superior Court, Second District Court of Appeal No. B195748 (the “Appeal”),
the Coastai Commission is moving rorward with the Enforcemeni Proceedings against Liseiie
Ackerberg and her Property, which Property is immediately adjacent to Mr. Roth’s property, and
that a Coastal Commission hearing on the Enforcement Proceedings has been tentatively
scheduled for July 2007. Please consider this letter, the previous letters sent by Mr. Reeser to the
Coastal Commission dated March 22, 2007 and May 17, 2007, and any further response that may
be submitted, as Mrs. Ackerberg’s response to the Enforcement Proceedings.

We note that in your brief letter, other than to indicate that the Coastal Commission
intends to proceed with the Enforcement Proceedings, you fail to address any of the issues raised
in Mr. Reeser’s detailed May 17, 2007 letter. Most importantly, you fail to address our
contention that the Enforcement Proceedings are improper in light of Mr. Roth’s pending
Appeal. As you know, Mr. Roth’s lawsuit seeks to revoke and invalidate the Easement and to
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enjoin the Coastal Commission, State Coastal Conservancy and Access For All (“AFA”) from
acting to implement, enforce and open the Easement. Your statement that “the pending litigation
initiated by Mr. Roth is not an impediment to a collaborative effort between Mrs. Ackerberg and
Commission staff to resolve this matter,” wholly ignores the fact that, should Mr. Roth prevail in
his Appeal and, ultimately, in his lawsuit, the Coastal Commission, Coastal Conservancy and
AFA will have no right to open the Easement on her Property for public use.

The Coastai Commission has not provided a single reason why immediate removal of the
alleged encroachments from the Ackerberg Property -- which would require Mrs. Ackerberg to
substantially alter the physical appearance of her Property and to remove/demolish a number of
items and structures within the Easement, including a ten-foot-wide portion of a nine-foot high
perimeter block wall facing Pacific Coast Highway -- is necessary or required while Mr. Roth’s
Appeal is pending and before his lawsuit has been fully adjudicated. Because the legality of
opening the Easement for public use has yet to be fully adjudicated in Mr. Roth’s lawsuit, the
Easement cannot open for public use at this time. Nevertheless, the Coastal Comimission
apparently expects Mrs. Ackerberg to immediately remove a significant portion of her perimeter
block wall facing Pacific Coast Highway, which wall was reflected in the plans approved by the
Coastal Commission in 1985. This would leave the interior of the Property exposed and
unprotected from trespassers for the entirety of the time Mr. Roth’s Appeal and lawsuit are
pending (which, as you know, will be several months at the very least). The Coastal

-Commission’s failure to consider the effects of such circumstance is unfair and unfortunate.

Most significantly, the Enforcement Proceedings constitute an impermissible effort by
the Coastal Commission to make an “end run” around the pending Appeal and to divest the
Second District Court of Appeal of its constitutionally derived appellate jurisdiction. See People
ex rel. San Francisco Bay Conservation and Dev. Comm’n v. Town of Emervyville, 69 Cal.2d
533, 536-39 (1968) (hereinafter, “Emeryville”). Emeryville is instructive and highlights the
Coastal Commission’s improper etforts to ignore the pending Appeai and to divest the Second
District Court of Appeal of its appellate jurisdiction to determine the viability of Mr. Roth’s
lawsuit and the issues and claims raised therein.

In Emeryville, California’s Attorney General brought an action on behalf of the San
Francisco Bay Conservation and Development Commission (“BCDC”) against the Town of
Emeryville to enjoin it from conducting fill operations for failure to obtain a necessary permit
from the BCDC. Emeryville, 69 Cal.2d at 536. The trial court first granted the injunction, then
dissolved it on the ground that the Town was exempt from securing such a permit. Id. In
upholding its order enjoining all fill operations by the Town pending final determination of
BCDC’s appeal, the Califommia Supreme Court found that resumption of fill activities would have
imperiled the value of BCDC’s right ot appeal and threatened maintenance of the Court’s
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appellate jurisdiction. Id. The Supreme Court held that “had Emeryville been permitted to

resume its fill activities, it would have been able, as a practical matter, to render this appeal
moot.” 1d. at 537

What the Coastal Commission seeks to do here via its Enforcement Proceedings is

exactly what the California Supreme Court held in Emeryville to be an impermissible
Roth’s claims for injunctive relief and Mr. Roth has appealed that trial court ruling -- which
ruling is subject to de novo review by the Court of Appeal. See Honig v. San Francisco Planning
Dep’t, 127 Cal. App.4th 520, 524 (2005) (de novo review standard for dismissal from sustained
demurrer without leave to amend). Moreover, as in Emeryville, while Mr. Roth’s Appeal is
pending, the Coastal Commission seeks to engage in the very acts sought to be enjoined by his
lawsuit -- namely, the implementation, enforcement and opening of the Easement through its use
of the Enforcement Proceedings to force Mrs. Ackerberg to immediately remove the alleged
encroachments from the Easement. Indeed, the Coastal Commission admits in its April 27, 2007
Notice letter to Mrs. Ackerberg that the Enforcement Proceedings against her are designed to
ensure that AFA can “open and manage the easement for public access to the beach” and “the
area can function as required by the Commission and as set forth in the recorded Certificate of
Acceptance.” Thus, as in Emeryville, the Coastal Commission’s Enforcement Proceedings
impermissibly interfere with maintenance of the Second District Court of Appeal’s appellate

. jurisdiction and imperil the value of Mr, Roth’s and Mrs. Ackerberg’s rights on appeal.

Your consideration of this letter is greatly appreciated.

Very truly yours,

75

David S. Alverson

cc: Lisette Ackerberg
Martin J. Foley, Esq.

30295942
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STATE OF CALIFORNIA ~THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

A3 FREMONT, SUITE 2000

SAN FRANCISCO, CA 93105- 2219
VOICE (413) 904- 5200

FAX (415) 904- 5400

TDD (415) 597.5885

Via Certified (# 7006 2760 005 5883 3961)

and Regular Mail

October 2, 2008

Ms. Diane Abbitt

511 5% Street, Suite G

San Fernando, CA 91340

Subject: Public Access Easement at 22466 and 22500 Pacific Coast
Highway, Malibu. Property Owner Lisette Ackerberg/Lisette
Ackerberg Trust.

Violation No.: V-4-07-006

Location: 22500 and 22466 Pacific Coast Highway, Malibu, Los Angeles

County (APN 4452-002-013, 4452-002-011)

Violation Description: 1) Unpermitted development including, but not limited to, rock rip-
rap, 9-ft high wall, concrete slab and generator, fence, railing,
planter, and landscaping located within, and restricting access to,
vertical and lateral access easements; and 2) development that is
inconsistent with the terms and conditions of existing Coastal
Development Permits No. 5-83-360 and 5-84-754, requiring
vertical and lateral public access easements.

Dear Ms. Abbitt:

This letter is in regards to your client’s, Mrs. Lisette Ackerberg, property and the above
referenced Coastal Act violation.! The purpose of this letter is to notify you of the California
Coastal Commission (“Commission”) staff’s intention to move forward with the proceedings that
were stalled in June of last year due to a now-dissolved judicial stay: (1) for issuance of a Cease
and Desist Order and (2) to determine whether a Notice of Violation (“NOVA™) will be recorded
against your client’s property. The nature of and reasons for these proposed proceedings were
addressed in previous correspondence from the Commission staff. The original Notice of Intent
(“NOI”) was sent to Mrs. Ackerberg on April 27, 2007, after more than two vears of prior
correspondence failed to resolve this matter informally. These proceedings did not occur in 2007
because of litigation filed by your client’s neighbor, Jack Roth, seeking to resolve and invalidate

! The Coastal Act is codified in Cal, Pub. Res. Code sections 30000-30900.

* For your convenience, a copy of the April 27, 2007 NOI is attached to this letter. Exhibit 22

CCC-09-CD-01 and CCC-09-NOV-01
(Ackerberg)
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Violation No. V-4-07-006
Page 2 of 4

the subject easement (“Public Access Easement™) and to enjoin the Commission, the State
Coastal Conservancy, and Access for All (“AFA”) from opening the easement for public use.
Mrs. Ackerberg’s previous lawyer, Mr. Edwin Reeser, requested that the Commission postpone
the proceedings until the issuance of a final judgment for Jack Roth’s lawsuit against the
Commission, filed in Los Angeles County Superior Court, Case No. BS102404, which was then
pending on appeal to the Second District Court of Appeal (No. B195748), and the Court of
Appeals granted a stay of Commission proceedings until it ruled on the appeal.

As you know, the Court of Appeals ultimately ruled in favor of the Coastal Commission
and against Mr, Roth, and the California Supreme Court denied Mr. Roth’s petition for review
and application for stay on July 9, 2008. Therefore, the dismissal of Mr, Roth’s lawsuit has been
upheld by the courts, and the stay has been dissolved. Thus, we intend to re-commence the
proceedings which were postponed in June of 2007. We understand that AFA also intends to
proceed with opening the Public Access Easement which it accepted in 2003, and is therefore
now held by that organization. Since Mr. Roth did not prevail in his lawsuit, the Coastal
Commission, Coastal Conservancy, and AFA have the right to proceed with opening the Public
Access Easement for public use. The work that was conditionally permitted by the Commission
under Coastal Development Permit (“CDP”) Nos. 5-83-360 and 5-84-754 was completed long
ago, and since that time, the benefits of the permits have accrued to the property. However, the
public access, which the Commission found in the original permit hearing to be required in order
to approve the CDPs in a manner that was consistent with the Coastal Act and authorize the
development that Mrs. Ackerberg now enjoys and which was a specific condition of the CDPs
referenced above, has not been provided.

The April 27, 2007 NOI presented the opportunity to raise defenses in a Statement of
Defense form (“SOD”). The NOI and the SOD form specified a twenty-day period for submittal
of an SOD, consistent with Section 13181 (a) of the Commissions regulations. The final date for
submittal of the SOD was May 17, 2007; however, Commission staff granted Mrs. Ackerberg a
25-day extension of the deadline to submit the SOD extending the final SOD submittal deadline
to June 11, 2007, and simultaneously moving the tentative hearing to July. Mrs. Ackerberg sent
letters to Commission staff on May 17, 2007 and June 11, 2007, both containing objections to
the recordation of a NOV A and the issuance of a Cease and Desist Order.” NOVA proceedings
were stalled due to the court issued stay. The stay has been resolved with the California
Supreme Court’s denial of Mr. Roth’s petition for review and application for stay on July 9,
2008. Therefore, the proceedings regarding the recordation of a NOV A and the issuance of a
Cease and Desist Order are ripe for action. At the time of the prior exchanges, Mrs. Ackerberg
was represented by Mr. Reeser. The twenty-day time for identifying issues and raising
objections relevant to the Commission proceedings provided for in the Coastal Act regulations
has long run, but in light of the change in Mrs. Ackerberg’s representation, Commission staff is
offering, as a courtesy, an additional ten-day period to raise any issues that were not raised by
Mr. Reeser on behalf of Mrs. Ackerberg in the previous objection letters. This is a courtesy offer

* Mrs. Ackerberg’s June 11, 2007, May 17, 2007 and March 22, 2007 letters incorporating objections are
attached. Staff construes that the letters form her statement of defense, even though the statement of
defense form that was sent with the NOJ was not completed and submitted. An additional statement of
defense form is attached. |

CCC-09-CD-01 and CCC-09-NOV-(1
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Violation No. V-4-07-006
Page 3 of 4

and the Commission is under no obligation to provide an additional opportunity to raise
additional defenses to the original NOL ‘

Unpermitted Development/Obstruction of Public Access

The unpermitted development here at issue includes, but is not necessarily limited to, the
placement of rock rip-rap, a 9-ft high concrete wall, large generator and associated concrete slab,
fence, railing, planter, and landscaping, all of which continues to exist on the property. The
unpermitted items lie directly within the vertical easement area and/or the lateral easement area
AFA has been attempting to open since 2005, Offers to Dedicate (“OTD”) both easements were
found by the Commission to be necessary to find the project consistent with the Coastal Act, and
were required by specific permit conditions adopted by the Commission when it 1ssued the two
CDPs in the early 1980°s for construction of a wooden bulk head, a new residence and pool, the
renovation of an existing tennis court, and the demolition of an existing single-family residence.
The unpermitted items completely obstruct public access within the vertical easement and
partially obstruct access along the lateral easement. Therefore, the items are both inconsistent
with the public access policies of Chapter 3 of the Coastal Act and with the existing permits and
the easements established as conditions of the existing permits. Staff has attempted to obtain a
voluntary resolution of the violations, but to date, Mrs. Ackerberg has not agreed to resolve the
violations on the property and has not submitted removal plans for the unpermitted development.

The Coastal Act violations at issue have resulted in a loss of public access to the coast.
The proposed cease and desist order proceeding would direct Mrs. Ackerberg to comply with the
permit conditions and easement by removing the unpermitted items located within the easement
area, and to cease from placing any development in the easement area in the future or otherwise
interfering with public access in the area covered by the legal easement. Removal of the
unpermitted development and prohibiting the placement of development within the area in the
future allows AFA to open the easement to provide the valuable public access that the
Commission required when it authorized the construction of the current Ackerberg residence.

Removal of unpermitted development includes removal of the rip rap at issue, which lies
within the lateral access easement area. - As we have pointed out in earlier correspondence, the
unpermitted rip rap is inconsistent with the applicable permits for the property as it exceeds that
which was approved under the 1983 CDP or any other CDP, exceeds the approved specifications
in the 1983 permit, and in addition, it lies within the lateral access easement that the Commission
required to bring the bulkhead into compliance with the Coastal Act. In addition removal of .
unpermitted development requires the removal of the rock rip rap, 9-ft high wall, concrete slab
and generator, fence, railing, planter, and landscaping located within the vertical easement which
completely restricts access to the vertical access easement. The unpermitted development within
both the vertical access easement and the lateral access easement constitute development that is
inconsistent with an existing CDP and is unpermitted development within the meaning of the
Coastal Act and allows the Commission to issue a Cease and Desist Order.* The unpermitted
development within the vertical easement area has been in violation of an existing CDP since
March of 2005, when AFA accepted the easement and indicated it was ready to open it, and

% See attached April 27, 2007 NOI letter p. 4-5 defining “unpermitted development” and “inconsistent
with CDP” under Section 30106 of the Coastal Act and Cal. Pub. Res. Code § 30810 (a).

Exhibit 22
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Violation No., V-4-07-006
Page 4 of 4

since that time, Mrs. Ackerberg has not agreed to comply with removal of the unpermitted
development within the vertical easement area.

Additional Statements of Defense

Please submit any additional defenses you wish to assert, in addition to the previous
defenses asserted by Mrs. Ackerberg’s former counsel, to the Commission’s San Francisco office
by October 12, 2008. A Statement of Defense form is attached to this letter. Comments may be
directed to Erin Murphy of the Enforcement Unit, at the address listed on the letter head above.
Despite the previously unsuccessful attempts to resolve the violations amicably, Comrmission
staff remains willing to work with Mrs. Ackerberg to resolve the violations in a cooperative
manner. Please feel free to contact Commission staff with any questions or concerns you may
have regarding the resolution of this violation matter by calling (415) 904-5220. We look
forward to working with you to resolve these enforcement actions.

Sincerely,

(L o Ml —

Aaron McLendon
Statewide Enforcement Analysts

Ench - April 27, 2007 NOI to Mrs. Ackerberg from Peter M. Douglas
Mrs, Ackerberg’s June 11, 2007 letter to the Commission
Mrs. Ackerberg’s May 17, 2007 letter to the Comumission
Mrs. Ackerberg’s March 22, 2007 letter to the Commission
Statement of Defense form

Cc (with Encl): Mrs, Lisette Ackerberg

Cc (without Encl): Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel

Exhibit 22
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LAW OFFICES OF DIANE ABBITT

511 5" Street
Suite G
San Fernando, Caijifornia 21340
TELEPHONE  (818) 857-2117
FAX (818) 256-2379

October 16, 2006

VIA FACSIMILE & US MAIL

Erin Murphy

Enforcement Unit

CALIFORNIA COASTAL COMMISSION
45 Frernont, Suite 2000

San Francisco, California 94105-2219

Re: Second Statement of Defense Submittal Extension

Lisette Ackerberg/Lisette Ackerberg Trust Public Access Easement

Dear Ms. Murphy,

Thank you for your correspondence received by our offices at 5:40 PM yesterday afternoon.
Ms. Ackerberg asked me to express her appreciation of the courtesy you are extending to our offices
by giving us till October 22, 2008, to respond to the October 2, 2008, correspondence sent to our
offices by Aaron McLendon.

Please know that we take this matter very seriously, and are reviewing the history of this
matter very carefully so that we can appropriately advise our client of her options.

Sjacerely,

o (HS

Diane R. Abbijtt

DRA/dir

el Lisette Ackerberg
_Lisz_x_ Haage, Chief of Enforcement
- Aaron McLendon, CCC Headquarters Enforcement Analyst

Exhibit 23
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STATE OF CALIFORNIA — THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2218
VOICE (415) 904~ 5200

FAX {415) 904-5400

TDD (415} 597-5885

Via Fax and Regular Mail
October 15, 2008

Ms. Diane Abbitt
511 5™ Street, Suite G
San Fernando, CA 91340

Subject: Second Statement of Defense Submittal Extension, Lisette
Ackerberg/Lisette Ackerberg Trust Public Access Easement.

Violation No.: V-4-07-006

Location: 22500 and 22466 Pacific Coast Highway, Malibn, Los Angeles County
(APN 4452-002-013, 4452-002-011)

~ Dear Ms. Abbitt:

This letter is in response to your request to extend the deadline for submittal of an
additional Statement of Defense in regards to the above referenced Coastal Act violation for your
client, Mrs. Ackerberg, and to express our continuing interest in resolving this violation.
Commission staff member Aaron McLendon received your request to extend the original
deadline via email on Tuesday, October 14, 2008. The original deadline for submitting defenses
in addition to those submitted by Mrs. Ackerberg’s former counsel was QOctober 12, 2008. You
requested a 30 day extension period from the date of your request, October 14, 2008, (not from
the date of the original letter). We attempted to reach you to discuss this issue further on the
afternoon of October 14, 2008, but were unable to reach you and as of this date, have not
received a return call from you. We therefore are writing this letter to avoid more time passing
before we had the opportunity to communicate with you.

Unfortunately, Comnmission staff cannot grant such a lengthy extension period at this
time. We point out that the application regulations provide for “20 days from transmittal” of the
notice of intent for a response to be submitted. (CCR, Title 14, Division 5.5 Section 13181 (a)).
Moreover, as we previously discussed, the Commission already provided your client such a
period of response to the notice of intent at the time the original letter was sent. The actual time
limit period she had to respond to the notice of intent letter has long since passed and the
regulations do not provide for a new opportunity to respond. However, as a courtesy, in light of -
the fact that we became aware that she had retained new counsel, we voluntarily offered you and
your client a new opportunity to respond to the issues raised in the notice of intent. However,
given the long passage of time since this case began, and the need to move toward resolution and
1o address this matter in an upcoming hearing, we need to move forward.

&
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Violation No. V-4-07-006
Page 2 of 2

Despite the foregoing, as an additional accommodation to your request, the Commission
staff is willing to grant a 20 day period of time for the new response (from the date on which
Commission staff mailed a letter to your office extending the courtesy opportunity to assert
additional defenses on behalf of your client, Mrs. Ackerberg, which would mean that she now
has the full amount of time provided to your office as if she had not had an opportunity to
respond previously). That letter was mailed to your office on QOctober 2, 2008. Please submit
any defenses you wish to assert to the Commission’s San Francisco office by October 22, 2008.
Comments may be directed to Erin Murphy of the Enforcement Unit, at the address listed on the
letter head above.

This letter is sent in addition to the voice mail you received from Commission staff Lisa
Haage and Erin Murphy at your office on Tuesday, October 14, 2008. As stated in that voice
mail, Commission staff remains willing to work with Mrs. Ackerberg to resolve the violations in
a cooperative manner. Moreover, as we mentioned in our voicemail of yesterday, 1f 1t appears
that it is likely we were going to be able to reach an expeditious settlement of this matter, it may
be that you do not need to respond with a Statement of Defense at all. In many cases, parties
prefer to work towards a consensual resolution of the violation which obviates the need for a
contested hearing altogether. If you and your client would like to discuss the option of reaching
an agreement which would comply with the permit conditions and would resolve the violation
and open the accessway Commission staff is available to discuss those options with both of you.
As we noted, such an agreement would allow you and your client increased input in the manner
and timing of the resolution of the violation, and we would strive to make the process as
collaborative as possible. We would, however, have to work very quickly to address this issue,
given the upcoming hearing schedule. If you would like to discuss this option, please contact
our office no later than October 21, 2008. For your information, Commission staff is
tentatively looking at bringing this matter before the Commission at the November 12-14 hearing
which will be held in Long Beach, California.

You also indicated that you are working with counsel for Access for All, who hold the
easement established by the Commission permit conditions. We are pleased to hear that, and
encourage this as a constructive step in resolving the situation and opening the accessway. We
look forward to working with you to resolve the violation and in moving forward with this
matter. Please feel free to contact Erin Murphy of the Commission Enforcement Unit with any
questions or concerns you may have regarding the resolution of this violation matter by calling
(415) 904-5220. We look forward to working with you to resolve these enforcement actions.

Smcerely,

)

Erin M
Enforcement Unit

cc. Lisa Haage, Chief of Enforcement
Aaron McLendon, CCC Headquarters Enforcement Analyst

Exhibit 23
CCC-09-CD-01 and CCC-09-NOV-01

(Ackerberg)

Page 3 of 3



LAW OFFICES OF DIANE ABBITT @@Y

511 Fifth Street, Suite G
San Fernando, California 91340

TELEPHONE (818) 637-2117
FAX (818) 266-2379

October 21, 2008

Via Fax and UPS OVERNIGHT

Ms. Lisa Haage

Chief of Enforcement
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Re:  Notice of Intent to Record a Notice of Violation of the Coastal Act and to
Commence Cease and Desist Order Proceedings
V-4-07-006
Location: 22500 and 22466 Pacific Coast Highway, Malibu, California
APN 4452-002-013, 4452-002-011 :

Dear Ms, Haage:

This letter is written on behalf of our client, Lisette Ackerberg, in response o
Staff’s recent October 2, 2008, and October 15, 2008, letters regarding the above-
referenced Coastal Act violation and the short extension that we were provided to submit
an additional Statement of Defense. We appreciate Staff’s courtesies and offer to. work
with Mrs. Ackerberg; we believe that our objective is the same as the Commission’s, to
end up with a meaningful vertical accessway to this area of Carbon Beach and, toward
that end, we are taking aggressive, pro-active action. We now find that to dLCOmphbh
this mutual objective, we need more time, as well as your assistance.'

To date, the lctters exchanged have addressed the fact that Access for All (AT'A)
has accepted the vertical access easement located on the downcoast side of Mrs.
Ackerberg’s property, that AFA indicates that it is ready to open and operate the
easement, and that Staff has requested that certain improvements located within easement
strip be removed. Yet, a fundamental problem remains — namely, this particular vertical

' For the sake of simplicity, we would ask Staff to construe Mrs. Ackerberg’s prior objection letters, as
well as this letter, as her statement of defense, to the extent you believe that is required at this point.

12674-0002\1093566v1.doc
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Ms. Lisa Haage

Chief of Enforcement
California Coastal Commission
October 21, 2008

Page 2

accessway simply may not be viable. Recognizing that this 13 the case, we have recently
been pursuing what we ( and we believe the Commission in 1984) believed to be a better
solution for the public — opening and {funding a dedicated vertical accessway close by that
is currently owned by the County of Los Angeles at 22600 Pacific Coast Highway.

We all agree that in approving the Ackerberg residence in 1984, the Commission
imposed a vertical access requirement. But, the Commission’s decision also anticipated
the current situation and included revised findings to address it. In a letter to Staff dated
January 28, 1985, the Ackerberg’s then attorney, Edwin Reeser, recounted his
understanding of the Commission’s instructions regarding the revised findings:

* “[I.]Janguage should be put in the staff report as to the desirability of opening
accessways already owned by the public before the opening of private
accessways; particularly where the burden on the private property owner is
substantial.”

o “[Tlhere was considerable discussion by Commissioners at the hearing about the
extinguishment of offers to dedicate where adequate nearby access is developed;
or where after adoption of a Malibu Land Use Plan it may be determined that
further access is not required.”

¢ “[BJoth Commissioners and Staff agreed that the Ackerbergs could make full use
of the entire width of their property, including the continuation of use of the
offered strip, until such time as it is developed into an open vertical accessway.”
(See the accompanying letter, dated January 28, 1985, from Edwin B. Reeser, [1I,
to Gary Gleason attached to this Ictter as Exhibit A and made a part of it.)

With this in mind, the Commission then added a finding to its decision to provide
the Ackerbergs with the future opportunity for extinguishing the condition. After
discussing the reason for imposing the vertical accessway, the Commission stated:

“The Commission further finds that notwithstanding the fact the County of Los
Angeles owns a vertical accessway within 500 feet of the project, that accessway
has not been opened to the public and therefore the Commission cannot make a
finding that ‘adequate access exists nearby.” In addition, although the
Commission has, in some cases, found that vertical access dedication will not be
required, such an approach is not appropriate here. The appropriate vehicle for
establishing the policy relative to the precise spacing of vertical accessways and
whether previously sccured offers to dedicate vertical accessways can be
extinguished if another vertical accessway is improved and opened within 500
feet of the subject property in [sic] the 1LUP. The Malibu 1.UP recommendation
suggests a policy on this point. The Commission believes that as a matter of
policy, public owned vertical accessways should be improved and opened to

2
12674-000211093566v 1 doc
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Ms, Lisa Haage

Chief of Enforcement
California Coastal Commission
October 21, 2008

Page 3

public use before additional offers to dedicate vertical access eusements are
opened (Emphasis Added). This position assumes that publicly owned accessway
is within 500 feet of the subject property, that it is equally suitable for public use
based on management and safety concerns, and that improvements to
accomplishment public use are feasible. Once a public accessway has been
improved and opened for public use, and a suitable policy and mechanism has
been developed and adopted to ensure that such a vertical accessway remains
open and available and assuming the Commission has approved a policy that
outstanding offers to dedicate additional vertical access easements within 500 fect
of an opened vertical accessway can then be extinguished, staff will initiate
actions to notify affected property owners that they can take steps to extinguish
such offers to dedicate. As part of the Commission’s public access program,
procedures will be developed to implement this directive,” (Commission
Decision, Application No. 5-84-754, pp. 7-8 attached to this letter as Exhibit B
and made a part of it.)

With this very specific language, the Commission explained to the Ackerbergs its
policy that “publicly owned vertical accessways should be improved and opened to
public use before additional offers to dedicate vertical access easements are opened,” and
that “[o]nce a public accessway has been improved and opened for public use,” a suitable
policy and mechanism would be developed and adopted that would enable the OTD to be
extinguished. This makes sense because, as a practical matter, not every accessway
mechanically spaced at 500 feet results in meaningful or viable public access, something
ordinarily that would be provided by a publicly owned accessway.

The vertical access easement here has inherent limitations that seriously affect its
utility to provide meaningful or viable public access to the beach. There is insufficient
parking in this area and no crosswalk or stop light near the Ackerberg property. There
are no visitor-supporting facilities, i.e., trash cans, lifeguards, or bathrooms, on or near
the beach. As you undoubtedly know, the easement arca is cramped, sandwiched
between two homes, and is not visible from Pacific Coast Highway.

In addition and equally important, there are problems that exist at both ends of the
easement area. Erin Murphy was kind enough to forward me the July 28, 2003, “Public
Vertical Access Easement Management Plan” for the eascment. On page 2, the
Management Plan states that two eucalyptus trees are located within the easement. That,
however, is not accurate. There are two substantial eucalyptus trees on the land side of
the eascment but they are located in the City right-o{-way, not the easement area. (Please
see the accompanying survey of the Ackerberg property attached to this letter as Exhibit
C and made a part of it.) Mrs. Ackerberg has no control over the location of the trees.
They are owned by the City and are not encroachments in the easement. The trees are

7 The accompanying copy of the revised Staff Report includes a margin note by Mr., Reeser, “added change
1n findings,” reflecting the addition of this paragraph to the findings.

3
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Ms. Lisa Haage

Chief of Enforcement
California Coastal Commission
October 21, 2008

Page 4

significant, however, because they are mature and fully obscure the easement area.
(Plcase sec photo on Exhibit C which clearly reflect the height and location of the trees.)

A problem also exists at the seaward end of the easement. Staff’s letters assert
that “the placement of rock rip-rap” constitutes unpermitted development. However, this
is inaccurate as well. On June 9, 1983, the Commission approved the construction of an
approximately 140-foot long wood pile supported, wood sheeted bulkhead. Importantly,
the approved scawall, which spanned the length of the property, included rock rip-rap.
(Please see the accompanying correspondence and seawall engineering report attached to
this letter as Exhibit D and made a part of it.) The seawall/rip-rap has been on the
propeity for over 20 years, but sand covered the rip-rap. By our observation, the west
end of Carbon Beach where the Ackerberg property is located has been eroding. The
beach is significantly shallower today than it was when the Commission imposed the
vertical access easement requirement. Thus, the rip-rap that Staff notes is, of course,
visible, but it was lawfully installed under the 1983 permit approved by the Commission.
The significance of this is two-fold: First, there is no violation with respect to the
existing seawall. Second, the exposed rock where the easement adjoins the beach makes
use of the easement, again, problematic.

Based upon the foregoing, it is clear that there are some fundamental problems
associated with opening this particular vertical accessway, problems which the
Commission itself appears to have been aware of as reflected in the above quoted
language of the revised findings. :

As originally stated, we recognize the Commission’s and Staff’s desire to provide
a meaningful vertical accessway in the Carbon Beach arca. To that end, we have been
diligently pursuing a related course of action, consistent with the findings and guidance
that the Commission provided in granting the permit for the Ackerberg residence. . As
noted in the revised findings, “[{O]ne County accessway (at 22550 P. C. T1) is located
within 500 feet of the project site.” This vertical accessway was created in or about 1973,
when the County of Los Angeles approved Tract Map No. 29628 (“Tract Map™), which
authorized the conversion of an existing apartment building at 22600 Pacific Coast
Highway to condominiums. The Tract Map reflects a surveyed 10-foot wide vertical
access casement on the upcoast side of the condominium building that extends to the
mean high tide line, identified as “[a]n easement to the County of Los Angeles for
pedestrian ingress and egress purposes.” The then property owner, Malibu Terrace, Ltd.,
provided the following dedication on the approved map: “We also dedicate to the County
of Los Angeles the easement for ingress and egress purposes so designated on said map
and all uses incident thereto, including the right to make conncctions therewith from any
adjoining properties.” And, on October 23, 1973, the County of Los Angeles accepted
the easement on behalf of the public: “That all easements shown on said map and offered
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Ms. Lisa Haage

Chief of Enforcement
California Coastal Commission
October 21, 2008

Page 5

for dedication be and the same are hereby accepted on behalf of the public.” * (Please sce
the accompanying Tract Map attached to this letter as Exhibit E and made a part of it.)

Thus, there still exists a dedicated public vertical accessway only five properties
to the west (upcoast) of the Ackerberg residence. (See Commission’s Website, “Carbon
Beach — Parcels with Public Access Easements — Malibu, [.os Angeles County” ~ #s2 and
3 of 6.) This public accessway is located immediately upcoast of the condominium
building in the existing parking lot that serves the building. In contrast to the casement
adjacent to the Ackerberg residence, the County accessway is visible and far closer to
public parking, a signal, and a crosswalk, and it is already paved. The accessway is 420
feet from the nearest pedestrian crosswalk downcoast and 850 feet from the nearest
pedestrian crosswalk upcoast. There are, however, modest encroachments currently
within the easement area: a stucco retaining wall, a planter, a wood gate, a pool
equipment area, and portion of a wood deck that need to be removed. We have prepared
a “Topography Survey” which more graphically shows both the west end of the
condominium property and the unimproved property immediately upcoast. The survey
identifies the location of the dedicated public accessway, and it also notes another
possible location for it outside of condominium parking lot. (Please see Exhibit F
attached to this letter and made a part of it.)

Further to our efforts, we met recently with Supervisor Zev Yaroslavsky’s office
to discuss the opening of this public accessway and the funding of its long-term
maintenance. That dialogue is continuing.

We understand that this matter has been pending since 2003, and that cveryone is
impatient to be done with it and to move forward and open the accessway, but | ask you
the same questions we have been asking ourselves — Is this the right accessway? Is it truly
viable? For the money to be spent, will we get the desired return on our dollars? I'm new
to this matter and, in reviewing all of the materials generated by previous counsel and
Staff to date, the materials enclosed with this correspondence, my visits to the Ackerberg
property and the County accessway, and the guidance offered in the revised {indings as
set forth in Exhibit B, I would have to answer, NO, not if the County accessway can be
opened.

We are committed to proceeding expeditiously, but we need more time and we
need to work together. We are aware that the upcoming November Commission meeting
is in Long Beach, and we think that would be a great time to meet with you and, if your
time permits, to visit both sites.

* The property immediately upcoast of the condominium building and parking lof is undeveloped. The
Tract Map approval required a sizable area for a temporary private eascment for a leachfield to serve the
condominium which is to be maintained until such time as a sewer is installed in this area of Malibu. (See
the accompanying “Covenant and Agreement.”) Since it is not likely that there will ever be a sewer system
approved and constructed in Malibu, the leachfield is likely Lo remain for the life of the building, and the
leachfield easement greatly limits the developable area available on this unimproved parcel,

5
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Ms. Lisa Haage

Chief of Enforcement
California Coastal Commission
October 21, 2008

Page 6

I look forward to discussing this further with you at your earliest convenience.

Cc: Mr. Aaron Mclendon, CCC Headquarters Enforcement Analyst
Ms. Erin Murphy, CCC Enforcement Unit (w/o enclosures)
Mrs.Lisette Ackerberg (w/o enclosures)

Mr. Terry Taminen (w/o enclosures)

Enclosures
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITL 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TIID (415) 597.5885

Via Regular Mail
and Fax

November 14, 2008
Law Offices of Diane Abbitt
511 Fifth Street, Suite G
San Femando, CA 91340
Subject: Draft Consent Cease and Desist Order No. CCC-08-CD-10
Violation No.: V-4-07-006
Location: 22500 and 22466 Pacific Coast Highway, Malibu, Los Angeles

County (APNs 4452-002-013, 4452-002-011)

Violation Description: 1) Unpermitted development including, but not limited to, rock rip-
rap, 9-ft high wall, concrete slab and generator, fence, railing,
planter, light posts, staircase, and landscaping, all of which is
located within, and restricting access to, vertical and lateral access
easements; and 2) development that is inconsistent with the terms
and conditions of existing Coastal Development Permits Nos. 5-
83-360 and 5-84-754, requiring vertical and lateral public access
easements.

Dear Ms. Abbitt:

This letter is in regards to Mrs. Lisette Ackerberg’s (vour client) property and the above
referenced Coastal Act violation case.' In light of California Coastal Commission
(“Commission™) staff’s desire to resolve the above-cited violations that exist on your client’s
property, along with your October 21, 2008 letter sent to Commission staff expressing the desire
to resolve this matter amicably, I am attaching a draft of a proposed Consent Cease and Desist
Order for your review. As you are aware from the Notice of Intent to Record a Notice of
Violation of the Coastal Act and to Commence Cease and Desist Order Proceedings, sent by

- Comumission staff to Ms, Lisette Ackerberg, and dated April 27, 2007, as well as the letter I sent
to you dated October 2, 2008, Commission staff has been making preparations to bring to the
Commission at its December meeting, (1) a proposed Cease and Desist Order and (2) findings in
support of a recordation of a Notice of Violation (“NOVA™) against your client’s property. As

! The Coastal Act is codified in Cal. Pub. Res. Code sections 30000-30900.
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Violation No. V-4-07-006
Ackerberg
Page 2 of 3

noted in the Notice of Intent (“NOI™) letters sent to your client, we always prefer to resolve
matters consensually if possible. As a reflection of our desire to resolve this matter amicably, we
are providing you with the opportunity to reach an agreement with the Commission via a
Consent Cease and Desist Order, to settle the violations that exist at the subject property. The
situation is similar to executing a settlement and you will note the similarity of the proposed
Consent Order to a settlement agreement.

A Consent Order would provide your client with an opportunity to resolve this matter
consensually, to have greater input into the process and timing of removal of the unpermitted
development, and to resolve the issue of penalties under the Coastal Act. The Consent Order
process will provide your client with the necessary framework to proceed with the removal of
unpermitted development at the subject property as well as comply with the terms and conditions
of Coastal Development Permit Nos. 5-83-360 and 5-84-754, requiring vertical and lateral public
access easements. The proposed order includes a provision that you agree not to contest to the
issnance or enforceability of the order.

Provided that you, on behalf of your client, reach agreement with Commission staff on
the proposed Consent Order, we will ask Mrs. Ackerberg to sign the Consent Order prior to the
December 11-12, 2008 Commission hearing since the terms of the Order relate to the conduct of
the Commission hearing. In order to avoid a unilateral hearing, we ask that Mrs. Ackerberg sign
the Consent Order by Tuesday, December 2, 2008. In the event that we are unable to reach an
agreement regarding the proposed Order, Commission staff will proceed with the Cease and
Desist Order proceedings already scheduled, as well as determining whether a NOVA will be
recorded against your client’s property at the December 11-12, 2008 Commission hearing.

Please review the proposed Consent Order and provide me with comments by
Wednesday, November 19, 2008. If we fail to reach agreement by that date, the Commission
staff will proceed as scheduled with a unilateral Cease and Desist Order proceeding as well as a
hearing on recordation of a NOVA.

If you have any questions regarding this letter, the proposed Consent Order, or any other
1ssues relating to this violation matter, please contact me at 415-597-5886 or send
correspondence addressed to my attention at the address listed on the letterhead above. Again,
we hope we can resolve this matter amicably and look forward to hearing from you.

Sincerely,

G 8y

) 1] ww%
Erin Murphy
Enforcement Program

ce: Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
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Violation No. V-4-07-006
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Aaron McLendon, Statewide Enforcement Analyst
Pat Veesat, Southern California Enforcement Program Supervisor
Lisette Ackerberg
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November 14. 2008

DRAFT CONSENT CEASE AND DESIST ORDER CCC-08-CD-10

1.0

2.0

CONSENT CEASE AND DESIST ORDER CCC-08-CD-10

Pursuant to its authority under California Public Resources Code (“PRC”) § 30810, the
California Coastal Commission (“Commission”) hereby authorizes and orders Mrs.

_ Lisette Ackerberg, both in her individual capacity and in her capacity as trustee for the

Lisette Ackerberg Trust, all her successors, assigns, employees, agents, and contractors,
and any persons acting in concert with any of the foregoing (hereinafter, “Respondent™)
to take all actions required by Consent Cease and Desist Order No. CCC-08-CD-10
(“Consent Order”). Through the execution of this Consent Order, the Respondent agrees
to comply with the terms of this paragraph and with following terms and conditions
embodied in this Consent Cease and Desist Order:

1.1 Cease and desist from engaging in any further development on the subject
property, as-defined in Section 5.1 of this Consent Order, unless authorized
pursuant to the Coastal Act (Cal. Pub. Res. Code §§ 30000 er. segq.).

1.2 Cease and desist from maintaining any unpermitted development on the property,
as that phrase 1s defined in Section 6 of this Consent Order.

1.3 Take all steps necessary to ensure compliance with the Coastal Act by removing
(consistent with the requirements in Section 2.0 of this order) all unpermitted
development, as defined in Section 6 of this order, consisting of, but not limited
to, rock rip-rap, a 9-ft. high wall, a concrete slab and generator, a fence, a railing,
a planter, light posts, a stairwell, and landscaping, all of which is located within,
and restricting access to, vertical and lateral access easements, by complying with
the requirements of Section 2 as set forth below.

1.4 Respondent shall allow Access for All, and all their employees, agents and
confractors, access to the vertical easement area for purposes of surveying the
area as well as designing, constructing, opening, and maintaining the vertical
easement area dedicated for public use once the unpermitted development is
removed.

ADDITIONAL TERMS AND CONDITIONS

2.1 Removal Plan

Exhibit 25
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DRAFT November 14, 2008

Confidential Settlement Negotiation

Page 2 of 9
Within 60 days of issuance of this Consent Order, Respondent shall submit for the review
and approval of the Executive Director of the Commission (“Executive Director™) a
Removal Plan (“Plan”). The Plan shall outline the removal of all unpermitted
development on the subject property along with any restoration work that may be
required as a result of removal activities, The Executive Director’s approval of the plan
will not constitute concurrence that no unpermitted development exists on the property
other than that which is listed in the Plan. Unpermitted development to be removed
includes, but is not necessarily limited to, all unpermitted development within the vertical
and lateral easement areas including rock rip-rap, a 9-ft. high wall, a concrete slab and
generator, a fence, a railing, a planter, light posts, a stairwell, and landscaping, all of
which is located within, and restricting access to, vertical and lateral access easements. If

. the Respondent proposes to relocate the concrete slab and generator to another area on

the property, the property owner shall apply for applicable coastal development permits.
The plan shall include and discuss the following elements:

a. A current, scaled site plan prepared by a qualified surveyor depicting all existing
development on the subject property.

b. Photographs of the site and of all unpermitted and approved development
contained thereon.

c. A description of all equipment that will be used for removal of the unpermitted
development. If the Plan calls for heavy equipment on the sandy beach, the Plan
shall also include appropriate operation of mechanized equipment necessary to
complete removal work, including, but not limited to the following:

1. Hours of operation of mechanized equipment shall be limited to
weekdays between sunrise and sunset, excluding the holidays;

1. Equipment shall be stored in an appropriate location inland from
the beach when not in use;

1i. A contingency plan shall be established addressing: 1) potential
- spills of fuel or other hazardous releases that may result from the
use of mechanized equipment; 2) clean-up and disposal of the
hazardous materials; and 3) water quality concerns;

iv. Measures to protect impacts to water quality from removal
activities shall be provided.

v. Atno time shall any equipment or other construction activities
occur within the intertidal (wet sand) areas of the sandy beach. If
tides and surf are such that any equipment or construction material
make contact with coastal waters, all such activities shall stop and
any equipment or construction material shall be immediately
removed from the sandy beach area.
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DRAFT November 14, 2008
Confidential Settlement Negotiation

Page 3 of 9

22

d.

o

=

Foom

A detailed and comprehensive description of the removal activities.

Identification of any restoration work that will be needed as a result of removal
activities, to ensure public access consistent with the permit condition and
protection of coastal resources consistent with Chapter 3 of the Coastal Act.

A description including name and location of an appropriate, licensed disposal
site (or, if usable materials are being reused or stored for future use, the location
of reuse or an appropriate storage facility) where the unpermitted development
will be taken. Should the disposal or storage site be located in the Coastal Zone, a
coastal development permit shall be required for such disposal.

A proposed series of dates and times for performing the removal work.

A provision that all work to be performed under this Consent Order shall be done
in compliance with all applicable laws.

All plans, reports, photographs and any other materials required by this Consent
Order shall be sent to:

California Coastal Commission
Headquarters Enforcement Program
Atin; Aaron McLendon

45 Fremont Street, Suite 2000

San Francisco, California 94105
Facsimile (415) 904-5235

With a copy sent to:

California Coastal Commission California Coastal Commission
South Central Coast District . Central Coast District

Attn: Tom Sinclair Attn: Linda Locklin

89 S. California Street, Suite 200 725 Front Street, Suite 300
Ventura, CA 93001 Santa Cruz, CA 95060
Facsimile (805) 641-1732 Facsimile (831) 427-4877

Execution of Removal Plan

Respondent shall implement all the terms and requirements of the Removal Plan in
accordance with the approved deadlines of the Plan.

2.3

Evidence of Complance

Within 30 days of the completion of the removal activities described in paragraph 2.1,
Respondent shall submit to the Executive Director a report docurnenting the removal of
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3.0

4.0

5.0

6.0

7.0

unpermitted development from the subject property. This report shall include a summary
of dates when work was performed and photographs that show the removal of the
unpermitted development from the subject property, as well as photographs of the subject
property after removal of all unpermitted development.

REVISIONS OF DELJVERABILES

If the Executive Director determines that any modifications or additions to a proposed
Removal Plan are necessary, he shall notify Respondent. Respondent shall complete
requested modifications and resubmit the Removal Plan for approval within 10 days of
the postmarked date of the notification. The Executive Director may extend time for

- submittals upon a written request and a showing of good cause, pursuant to Section 12.0

of this Consent Order.

PERSONS SUBJECT TO THE ORDER

Mrs. Lisette Ackerberg, both in her individual capacity and in her capacity as trustee for
the Lisette Ackerberg Trust, all her successors, assigns, employees, agents, and
contractors and any persons acting in concert with any of the foregoing are jointly and
severally subject to all the requirements of this Consent Order.

IDENTIFICATION OF THE PROPERTY

The property that is the subject of this Consent Order is described as follows:

22466 and 22500 Pacific Coast Highway, Malibu, Los Angeles County, APNs 4452-002-" -
013 and 4452-002-011.

DESCRIPTION OF ALLEGED COASTAL ACT VIOLATION

6.1  Unpermitted development and development that is inconsistent with the terms and
conditions of existing CDP Nos. 5-83-360 and 5-84-754, including, but not
limited to, rock rip-rap exceeding that which was approved by the Commission
under Coastal Development Permit No. 5-83-360, a 9-ft. high wall, a concrete
slab and generator, a fence, a railing, a planter, light posts, a stairwell, and
landscaping, all of which is located within, and restricting access to, vertical and
lateral access easements.

6.2 Asused in this Consent Order, the phrase ‘unpermitted development’ refers to
any development, as that term is defined in PRC Section 30106, that lacks a
necessary Coastal Development Permit including any materials and structures
existing on the subject property as a result of such development.

COMMISSION JURISDICTION
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DRAFT November 14, 2008
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8.0

9.0

10.0

11.0

The Commission has jurisdiction over resolution of this alleged Coastal Act violation
pursuant to PRC Section 30810. Respondent agree not to contest the Commission’s
jurisdiction to issue or enforce this Consent Order.

SETTLEMENT QF MATTER PRIOR TO HEARING

In light of the intent of the parties to resolve these matters in settlement, Respondent
agreed not to contest the legal and factual bases for, and the terms and issuance of, this
Consent Order, including the allegations of Coastal Act violations contained in the Notice
of Intent to Record a Notice of Violation of the Coastal Act and to Commence Cease and
Desist Order Proceedings (“NOI”) dated Apri) 27, 2007. Specifically, Respondent has

- agreed not to contest the issuance or enforcement of the Consent Order at a public

hearing or any other proceeding.

EFFECTIVE DATE AND TERMS OF THE ORDER

The effective date of this Consent Order is the effective date the Consent Order 1s issued
by the Commission. This order shall remain in effect permanently unless and until
rescinded by the Commission.

FINDINGS

This Consent Order is issued on the basis of the findings adopted by the Commission, as
set forth in the document entitled “Staff Report and Findings for Consent Cease and
Desist Order No. CCC-08-CD-10.” The activities authorized and required in this
Consent Order are consistent with the resource protection policies set forth in Chapter 3
of the Coastal Act. The Commission has authorized the activities required in this
Consent Order as being consistent with the resource protection policies set forth in
Chapter 3 of the Coastal Act.

SETTLEMENT/COMPLIANCE OBLIGATION

11.1  In light of the intent of the parties to resolve these matters in settlement,
Respondent shall pay a monetary settlement in the amount of $ . The
settlement monies shall be deposited in the Violation Remediation Account of the
California Coastal Conservancy Fund (see PRC Section 30823). Respondent
shall submit the settlement payment amount by to the attention of
Aaron McLendon of the Commission, payable to the California Coastal
Commission/Coastal Conservancy Violation Remediation Account.

11.2  Respondent agrees to not engage in any further development, as that term 1s
defined in PRC section 30106, located on or seaward of the subject property
unless authorized pursuant to the Coastal Act, PRC §§ 30000-30900, and/or the
City of Malibu certified Local Coastal Program or recognized, in writing, by the
Commission to be exempt.
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12.0

13.0

11.03 Strict compliance with this Consent Order by all parties subject thereto is
required. Failure to comply with any term or condition of this Consent Order,
including any deadline contained in this Consent Order, unless the Executive
Director of the Commission (“Executive Director”) grants an extension under
Section 12, will constitute a violation of this Consent Order and shall result in
Respondent being liable for stipulated penalties in the amount of $1,000 per day
per violation. Respondent shall pay stipulated penalties within 15 days of receipt
of written demand by the Commission for such penalties regardless of whether
Respondent has subsequently complied. In addition, if Respondent violates this
Consent Order, nothing in this agreement shall be construed as prohibiting,
altering, or in any way limiting the ability of the Commission to seek any other
remedies available, including the imposition of civil penalties and other remedies
pursuant to Public Resources Code Sections 30821.6, 30822 and 30820 as a result
of the lack of compliance with the Consent Orders and for the underlying Coastal
Act violations as described herein.

11.4  Settlement monies and any other materials required by this Consent Order shall be
sent to:

Califomnia Coastal Commission
Headquarters Enforcement Program
Attn: Aaron McLendon

45 Fremont Street, Suite 2000

San Francisco, California 94105
(415) 904-5220

Facsimile (415) 904-5235

DEADLINES

Prior to the expiration of any given deadlines established by this Consent Order,
Respondent may request from the Executive Director an extension of the unexpired
deadline. Such a request shall be made in writing 10 days in advance of the deadline and
directed to the Executive Director in the San Francisco office of the Commission. The
Executive Director may grant an extension of deadlines upon a showing of good cause.

SITE ACCESS

Respondent shall provide access to the subject property at all reasonable times to
Commission staff and any entity having jurisdiction over the work being performed under
this Consent Order. Nothing in this Consent Order is intended to limit in any way the
right of entry or inspection that any agency may otherwise have by operation of any law.
The Commission staff may enter and move freely about the portions of the subject
property on which the violations are located, and on adjacent areas of the property to
view the areas where removal of development is being performed pursuant to the
requirements of the Consent Order for purposes including but not limited to inspecting
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14.0

15.0

16.0

17.0

records, operating logs, and contracts relating to the site and overseeing, inspecting and
reviewing the progress of respondents in carrying out the terms of this Consent Order.

GOVERNMENT LIABILITIES

Neither the State of California, the Commission, nor its employees shall be liable for
injuries or damages to persons or property resulting from acts or omissions by
Respondent in carrying out activities pursuant to this Consent Order, nor shall the State
of California, the Commission or its employees be held as a party to any contract entered
into by Respondent or their agents in carrying out activities pursuant to this Consent

QOrder.

SETTLEMENT OF CLAIMS

15.1 Persons against whom the Commission issues a Cease and Desist and/or
Restoration Order have the right pursuant to PRC Section 30803(b) to seek a stay
of the order. However, in light of the desire to settle this matter and avoid
litigation, pursuant to the agreement of the parties as set forth in this Consent
Order, Respondent hereby waives whatever right they may have to seek a stay or
to challenge the issuance and enforceability of this Consent Order in a court of
law or equity.

152 The Commission and Respondent agree that this Consent Order settles the
Commission’s monetary claims for relief for those violations of the Coastal Act
alleged in the NOI dated April 27, 2007 occurring prior to the date of this Consent
Order (specifically including claims for civil penalties, fines, or damages under
the Coastal Act, including under PRC Sections 30805, 30820, and 30822), with
the exception that, if Respondent fails to comply with any term or condition of
this Consent Order, the Commission may seek monetary or other claims for both
the underlying violations of the Coastal Act and for the violation of this Consent
Order. In addition, this Consent Order does not prevent the Commission from
taking enforcement action due to Coastal Act violations at the subject property
other than those that are the subject of the NOI,

SUCCESSORS AND ASSIGNS

This Consent Order shall run with the land binding Respondent and all successors in
mterest, heirs, assigns, and future owners of the property. Respondent shall provide
notice to all successors, assigns, and potential purchasers of the property of any
remaining obligations under this Consent Order.

MODIFICATIONS AND AMENDMENTS

Except as provided in Section 12.0, and for minor, immaterial matters upon mutual
written agreement of the Executive Director and Respondent, this Consent Order may be
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Page 8 of 9
amended or modified only in accordance with the standards and procedures set forth in
Section 13188(b) of the Commission’s administrative regulations.

18.0  GOVERNMENTAL JURISDICTION

This Consent Order shall be interpreted, construed, governed and enforced under and
pursuant to the laws of the State of California.

19.0 LIMITATION OF AUTHORITY

19.1  Except as expressly provided herein, nothing in this Consent Order shall limit or
restrict the exercise of the Commission’s enforcement authority pursuant to
Chapter 9 of the Coastal Act, including the authority to require and enforce
compliance with this Consent Order.

19.2  Correspondingly, Respondent has entered into this Consent Order and waived
their right to contest the factual and legal bases for issuance of this Consent
Order, and the enforcement thereof according to its terms. Respondent has agreed
not to contest the Commission’s jurisdiction to issue and enforce this Consent
Order.

20.0 INTEGRATION

This Consent Order constitutes the entire agreement between the parties and may not be
amended, supplemented, or modified except as provided in this Consent Order.

21.0 STIPULATION

Respondent and their representatives attest that they have reviewed the terms of this
Consent Order and understand that their consent is final and stipulate to its issuance by
the Commission.

22.0  RECORDATION OF A NOTICE OF VIOLATION

Respondent does not object to recordation by the Executive Director of a notice of
violation, pursuant to PRC Section 30812(b). Accordingly, a notice of violation will be
recorded after issuance of this Consent Order. No later than thirty (30) days after the
Commission determines that Respondent has fully complied with this Consent Order, the
Executive Director shall record a notice of rescission of the notice of violation, pursuant
to Section 30812(f). The notice of rescission shall have the same effect of a withdrawal
or expungement under Section 405.1 of the Code of Civil Procedure. :

IT IS SO STIPULATED AND AGREED:
On behalf of Respondent:
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Lisette Ackerberg Date

Executed in San Francisco on behalf of the California Coastal Commission:

Peter Douglas, Executive Director Date
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LAW OFFICES OF DIANE ABBITT

511 Fifth Street, Suite G
San Fernando, California 91340

TELEPHONE  (818) 637-2117
FAX (818) 256-2379

November 19, 2008

Via Fax and US MAIL

Ms. Erin Murphy

Enforcement Program
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Re:  Draft Consent Cease and Desist Order No. CCC-08-CD-10
Violation No.: V-4-07-006
Location: 22500 and 22466 Pacific Coast Highway, Malibu, California
APN 4452-002-013, 4452-002-011

Dear Ms. Murphy:

This letter is written on behalf of our client, Lisette Ackerberg, in response to
Staff’s recent correspondence, faxed over to our offices at 4:57 p.m. on Friday,
November 14, 2008, regarding the above-referenced Coastal Act violation, and
requesting a response by Wednesday, November 19, 2008.

In conversations with, and as expressed in my correspondence to Staff of October
21,2008 (a copy of which is enclosed with this letter), there has never been any question
that our approach has been to co-operate with Staff and Access for All to end up with the
most meaningful vertical accessway to this area of Carbon Beach. Toward this end we
have thoroughly investigated the facts leading up to the dedication of the Ackerberg
accessway and, to the best of our ability, the reasons for the language in the 1984
Ackerberg staff report referring to the County accessway, as well as the “whys™ of why
that County accessway has not yet been opened. We have had a licensed surveyor survey
both the Ackerberg and the County accessway properties and have objectively examined
which property provides the best visitor serving opportunity and, as the Commission did
in the adopted Ackerberg staff report, have concluded that the County accessway is by far
the superior location.
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Ms. Erin Murphy

Enforcement Program
California Coastal Commission
November 18, 2008

Page 2

We shared the findings of our investigation and the surveys we had commissioned
m our October 21, 2008, correspondence to your offices and invited Staff to meet with us,
if time permitted, during its November Commission meeting and to view both the
Ackerberg property and the County vertical accessway. We were surprised by the lack of
a response to both our correspondence and our invitation, but believed that the issues we
raised were of sufficient relevance that Staff was taking the time to carefully examine the
points raised and to conduct its own investigation after which we could expect a
thoughtful, meaningful response as versus the correspondence [ received late last Friday.

While waiting for your response, we have continued to take steps in pursuit of a
solution to this issue. (Please see the attached e mail of this same date from Steve Afriat
of the Afriat Consulting Group Inc., who has been retained to assist in discussions with
the County regarding the opening of the County accessway.) These efforts are
continuing,

Your correspondence makes clear your intent to take this matter to the
Commission during the December 11-12 Commission hearing. I am scheduled for
surgery the morning of December 10, 2008, and will be out on disability until mid
January, 2009. I would ask that you postpone taking this matter to the Commission until
such time as I can attend the hearing. The postponement would also provide the
additional time need by the Afriat Consulting Group to determine the viability of opening
the County accessway.

Thank you in advance for your courtesy.

S{r\)cerely,
' ]

Ce: Mr.Peter Douglas, Executive Director, California Coastal Commission
Mr. Aaron Mcl.endon, CCC Headquarters Enforcement Analyst
Ms. Lisa Haage, Chief of Enforcement, California Coastal Commission.
Mrs.Lisette Ackerberg (w/o enclosures)
Mr. Terry Taminen (w/0 enclosures)

Enclosures
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aTF OF CALIFORNIA — THE RESOURCES AGENCY

ARNOLD SCHWARZENEGGER, GOVERNG

ALIFORNIA COASTAL COMMISSION

FREMONT, SUITE 200¢
N FRANCISCO, CA 94105- 2210
JICE (415) 904- 5200
s (415) 904- 5400
2D (415) 597-5885

November 24, 2008

Law Offices of Diane Abbitt
511 Fifth Street, Suite G
San Fernando, CA, 91340

Subject:

Dear Ms. Abbitt:

Via Fax
and Regular Mail

Response to our November 19, 2008 telephone
conversation and your November 19, 2008 letter

This letter is written in response to your letter sent to Commission staff, dated November
19, 2008 on behalf of your client, Mrs. Ackerberg. Commission staff thanks you for your
response to our letter dated November 14, 2008, which enclosed a Draft Consent Order fc?r your
consideration. Although your letter did not respond to this settlement pr_oposal, we are still
mterested in reaching a Consent Order agreement to remove the unpermitted de?velopment from
the vertical and lateral easement areas recorded on Mrs. Ackerberg’s property, in an effort to
avoid formal Commission proceedings at an upcoming Commission hearing. In light of some of
the comments made in our conversation on November 19, 2008, and your subseqt_lent letter of
the same date, 1 believe an overview of Commission staff’s attempts to resolve this mattgr, as
well as some of the history regarding this violation will help us in furtherance of our desire to

resolve this violation amicably.

In summary, Access for All (“AFA”) recorded a Certificate of Acceptance, formally
accepting the Offer to Dedicate (“OTD”) for the vertical access easement in December of 2003
and sent a letter soon thereafter to inform Mr. and Mrs. Ackerberg of the acceptance and to
fequest a meeting to schedule an initial survey of the easement area in order to begin the process
of opening the easement. In March of 2005, AFA had not yet received permission to conduct the
survey, and Commission staff sent a letter requesting that Mrs. Ackerberg remove all structures

- blocking the easement and contact Commission staff within 30 days to schedule the survey.
When Mrs. Ackerberg informed Commission staff she was dealing with important personal
matters, as a conrtesy, Commission staff decided to delay enforcement action to remove jfhe
unpermitted development, and AFA delayed their efforts to open the accessway. AFA did
eventually conduct a survey in September of 2005 and found that thfe vertical easement was
blocked by unpermitted development. Linda Locklin, the Commission’s Coastal Access
Program Manager, sent Mrs. Ackerberg’s previous attorney, Mr. Reeser, a letter on December

plan,

13, 2005, listing the encroachments found by the surveyor, and requested squittal of a removal
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Violation No. V-4-07-006
Page 2 of 6

In response, Mr. Reeser, on behalf of Mrs. Ackerberg, sent a letter to staff outlining her
concerns regarding removal of the development, and “defenses™ to staff’s request for removal of
the unpermitted development. Additional correspondence between Ms. Locklin and Mr. Reeser
pertaining to Mrs. Ackerberg’s concerns and defenses occurred, mcluding letters dated January
19, 2006, February 16, 2006, March 23, 2006, and April 3, 2006. On March 5, 2007,
Enforcement Supervisor Pat Veesart sent Mrs. Ackerberg a Notice of Violation (“NOV™),
explaining that the presence of the items in the easement areas constituted violations of the
Coastal Act and, seeking informal resolution of the matter, requested a removal plan, and alerted
her to the possibility of formal enforcement action and monetary penalties if the permit
conditions were not complied with and the items were not removed. Although Mr. Reeser sent'a
response to the NOV on March 22, 2007, the letter simply repeated arguments for why Mrs.
Ackerberg believed she should not have to remove the items. It did not state that Mrs.
Ackerberg was ready to discuss resolution, nor did the requested removal plan accompany the
letter, Therefore, on April 27, 2007, the Executive Director issued a Notice of Intent to Record a
Notice of Violation of the Coastal Act and to Commence Cease and Desist Order Proceedings
(*NOI”). Mrs. Ackerberg has been aware of Commission staff’s desire to resolve the matter,
and, if necessary, the need to move forward with formal hearing procedures for more than a year
and a half now, Additionally, Mrs. Ackerberg has been aware of AFA’s and the Commission
staff’s efforts to obtain compliance with the permit since 2005.

As you know, the NOI procedures were postponed until the resolution of the then
pending appeal regarding the litigation brought by Mr. Roth. In the Spring of this year, the Court
of Appeals upheld the trial court’s decision in favor of the Commission, and the stay placed upon
the Commission’s enforcement proceedings was dissolved. In August of 2008, Lisa Haage, the
Commission’s Chief of Enforcement, discussed the possibilities of settling this violation matter
with you during a long conversation on August 11%. During the August 11, 2008 conversation,
vou raised the suggestion that Mrs. Ackerberg’s easement not be opened and some other
accessway should be pursued instead. Ms. Haage indicated a preliminary reaction that this
would not be acceptable to the Commission for a number of reasons, nor would it constitute
compliance with the permit condition. Upon your request, Ms. Haage did agree that she would
discuss this issue internally after you mailed additional information regarding the 22458 PCH
vertical accessway as well as information regarding your then proposal to assist with opening the
22548 PCH accessway instead of agreeing to open the accessway at vour client’s property. Ms.
Haage did not receive such a proposal from you regarding opening the 22548 PCH vertical
accessway. To date, the only information provided by you or your client regarding the 22548
PCH was a survey of the easement area and a Tract Map recording the offer and acceptance of
the vertical accessway, which was attached to the letter you mailed in response to the Opportumty
to submit additional SODs, dated October 21, 2008.

After discussing this matter internally, Ms. Haage and other Commission staff called you
to make it clear that we were very willing to work with you and your client, but that we needed
to have a settlement that included compliance with the permit conditions and could not agree to
exchanging one existing public access easement for-extinguishing the existing easement on Mrs.
Ackerberg’s property. Doing so would not constitute compliance with the permit, nor provide a
similar public access benefit. Since we were unable to reach you, we left a voicemail message
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on September 10, 2008 to this effect. Unfortunately, we did not hear back from you regarding
this message and for some reason, these communications are not referenced or reflected in your
letters.

Less than one month later, in an October 2, 2008 letter, Comrmission staff again notified
you and your client of our desire to resolve this matter, to obtain compliance with the permits,
and our intentions to move forward once again with the enforcement proceedings. In that ietter,
Commission staff agreed to allow your client to submit supplemental information in a new
Statement of Defense (‘SOD”™), in addition to the defenses previously asserted by Mrs.
Ackerberg’s former counsel, even though there is no legal provision for such an additional
opportunity, and even though the deadlines provided for by the applicable regulations and given
to you in the notice had long since passed. We again urged you and your client to consider
resolution of the violation and a settlement of this matter. On October 14, 2008, you requested
an extension of the deadline for submitting an additional SOD, and although staff told you we
were not able to grant the full additional 30-day extension you requested given the fact the
violation issue was tentatively scheduled for the November hearing and staff would have to meet
the mailing deadline for the hearing, Commission staff did grant a partial extension as a courtesy.
Your October 21, 2008 letter included a new summary of defenses and objections to removing
the unpermitted development located in the vertical and lateral easements dedicated on your
client’s property, '

On October 21, 2008, prior to receiving your letter dated that same day, I called your
office as well as your cell phone in an attempt to discuss settlement possibilities. I was unable to
reach you, and so I left a message on your voice mail reiterating Commission staff’s desire to
reach an agreement to resolve the violations and open the recorded accessway on your client’s
property. I requested that you call me back if you wanted to discuss reaching settlement options. -
Unfortunately, I did not receive a return phone call, nor have you indicated since this time that
you would like to discuss reaching a settlement regarding a consent order. Instead, in your
October 21, 2008 letter, you continued to indicate you were not interested in reaching a
settlement regarding the removal of unpermitted development in Mrs. Ackerberg’s easement and
only interested in discussing the option of assisting with opening a County owned accessway
nearby. We have provided Mrs. Ackerberg with our responses to your allegations and defenses
in previons letters and telephone conversations; however, we are briefly responding again to
these claims below to make our position clear and in the hope that this will lead to a more
productive discussion as we continue our efforts to resolve the violations on your client’s
property. In order to review the legal matters regarding the defenses you asserted, Commission
staff scheduled the hearing for the December Commission meeting, and we placed the matter on
the agenda on November 19, 2008.

Subsequently, in our continued efforts to resolve this matter amicably through a
settlement agreement, Commission staff faxed and mailed you a Draft Consent Order in which
We proposed negotiating an agreement to remove the unpermitted development from the
easement areas on Mrs. Ackerberg's property, and proposed settlement language for your
consideration. On November 19, 2008, during a conversation that took place between you and
Commission staff members Counsel Alex Helperin and myself, we discussed the Draft Consent
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Order. During that conversation, we were disappointed that you indicated that you were not
interested in discussing the possibility of removing the unpemmitted development from the
easement areas, which 1s necessary for opening the easement area, or in complying with the
terms of the permit conditions. Therefore, in order to resolve this matter, the Commission is still
moving forward with enforcement proceedings and addressing this issue at a Commission
hearing.

In addition, it should be noted that the statements made in your November 19, 2008 letter
do not accurately or fully portray our efforts to resolve these violations. In your November 19,
2008 letter you allege that staff had not responded to “findings of [Ackerberg’s] investigation
and the surveys we had commissioned”, and that you were “surprised by the lack of any response
at all to both our correspondence and our invitation...” As you are aware, Commission staff
made it clear to you in voicemail messages on September 10, 2008 and October 21, 2008, that
we cannot agree to exchanging one existing public access easement for extingwshing the
- existing public access easement on Mrs. Ackerberg’s property. These communications were not
referenced in your letter, nor did we receive a return call in which we could more fully
communicate the situation. The information you submitted in your October 21, 2008 letter was a
repeat of previous statements you have made involving opening an existing public access
casement held by the County in exchange for not removing unpermitted development on Mrs.
Ackerberg’s property and did not respond to our offer to resolve the on-site violations.

During our November 19, 2008 conversation, for the first time you mentioned that you
are scheduled to have surgery on December 10, 2008 (the first day of the December hearing and
the day the cease and desist order was scheduled for this matter) and are unable to attend the
hearing and will be out on disability until January 12, 2009. We are disappointed that at no time
over the last 3 months, during our various phone and written communications, and during which
time we had made it clear the hearing would be in either November or one of the upcoming
Commission meetings, you did not inform us of your scheduled surgery. Despite this, in another
attempt to resolve this matter, Commission staff is willing, once again, to postpone the cease and
desist order hearing so long as you can assure us that you and Mrs. Ackerberg agree to continue,
in good faith, to try to resolve this matter through the consent order process, with the goal of
reaching agreement on an approach that would include the removal of unpermitted development
on Mrs. Ackerberg’s property and the opening of the recorded access easement on the property
that is held by AFA. We would again note that this violation has been pending for years now,
and the immediate pendency of a hearing has been clear since the time we sent the formal Notice
of Intent, on March 5, 2007. Your client has been on notice for over a year and a half, and you
have been aware of the pending enforcement hearing for some months, and yet we were never

_informed of any potential scheduling issues you might have.

In your letter responding to our recently proposed Draft Consent Order, you continue to
object to your client complying with the requirements of the Coastal Development Permits
(“CDPs™) referenced above, which required dedication of both a vertical and lateral public access
easement on the subject property. Instead, you discuss opening an existing vertical access
casement held by Los Angeles County and located on private property at 22548 Pacific Coast
Highway (“PCH™), Malibu, California. While the discussion of the 22548 PCH vertical
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accessway was raised in previous commumication between Commission staff, Mrs. Ackerberg’s
former counsel, Mr. Reeser, and yourself, it might be helpful to address some of the issues you
raise in your letters dated October 21 and November 19, 2008. Some of the 1ssues associated
with the 22548 PCH vertical accessway were also discussed in our November 19, 2008
conversation as well as in the previous conversation between you and Ms. Haage on August 11,
2008. We would like to briefly address some of these issues below in yet another attempt to
resolve this violation matter amicably.

As you know, the Commission does not own or otherwise control the dedicated vertical
accessway at 22548 PCH, and does not have authority to open the accessway. The public access
easement at 22548 PCH has been held by Los Angeles County for 34 years now, and the County
has never opened the accessway nor has the county presented any plans for opening the
accessway. In fact, County planning staff has informed Commission staff several times in the
past that it has no plans for opening any more public accessways, including the accessway
located at 22548 PCH. More importantly, even assuming the County were to agree to open the
public access easement at 22548, this matter is irrelevant to the matter at hand, which is the
placement of unpermitted development and development inconsistent with a previously issued
CDP on an accepted vertical and lateral public access easement on your client’s property. Even
if the County, at some time in the future, proposes to open the vertical accessway at 22548 PCH,
and commits to keeping it open, there is nothing in the applicable permits or in the 2002 Malibu
Local Coastal Program (“LCP”) prohibiting AFA from opening and operating the vertical
accessway that exists on your client’s property while the County operates the 22548 vertical
accessway., -

In fact, Policy No. 2.85 in Sectio_n 4 of the LCP, states:

Improvements and/or opening of public easements alreadyin public ownership or accepted
pursuant to a Coastal Permit shall be permitted recrardless of the distance of the nearest
available vertical accessway.

The vertical accessway dedicated by Mr. and Mrs. Ackerberg was accepted by AFA, a
private nonprofit corporation, and is held on behalf of the public. Under the legally applicable
2002 Malibu LCP, the distance between the Ackerberg’s vertical accessway and the nearest
vertical accessway does not prohibit, but rather encourages, opening or improving both the
Ackerberg easement area and the easement area located at 22548 PCH. In addition, the 2002
Malibu LCP includes a specific plan for opening and operating vertical accessways along Carbon
Beach, in Policy No. 2.86 of Section 5. That policy requires “improving and opening 2 existing
vertical access Offers to Dedicate (“OTDs”) and 4 existing vertical access deed restrictions” in
addition to maintaining and operating the existing vertical accessway known as “Zonker Harris.”
In the Access Maps within the 2002 Malibu LCP, there are only two OTDs shown to exist on
Carbon Beach in addition to the Zonker Harris accessway: one is located at your client, Mrs.
Ackerberg’s, property and the other is located down coast at David Geffen’s property. Since the
2002 Malibu LCP, the Geffen easement has been opened and is operating, and the publicly
owned vertical accessway that exists at your client’s property remains closed and blocked by the
unpermitted development referenced above. Therefore, not only does the Malibu LCP require
the opening of all public easements regardless of distance to the nearest available vertical
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accessway, but the LCP, the land use document for the entire City of Malibu, explicitly calls for
the opening of the vertical access easement on your client’s property.

In your letters dated October 21, 2008 and November 19, 2008, you refer to the revised
findings that were added to the January 14, 1985 Ackerberg staff report approving CDP No. 5-
84-754 with conditions requiring the dedication of a vertical easement for the public’s use. It
should be noted that the revised findings added to the 1985 staff report were founded on the
satisfaction of three criteria, none of which have been met. Moreover, the 1985 revised findings
were premised on an OTD which was not accepted. In any event, the conditions which were part
of the permit issued by the Commission to your client are legally applicable.

- Commission staff is open to continuing working on reaching a Consent Order agreement
to open the accessway that exists at your client’s property. Please notify me in writing

regarding whether or not you are interested in reaching a Consent Order agreement for opening
the easement area on behalf of your client by Wednesday, November 26th. In fact, if we can
resolve these issues amicably through a Consent Order between now and December 10, 2008, the
date of the Commission hearing, you will not necessarily have to attend the hearing since we
would have worked through all of our issues prior to the Order going to the Commission. Again,
we are eager to work with you and your client to vesolve this issne and look forward to hearing
from you. Please call me at (415) 597-5886 with any issues you would like to discuss regarding

resolving this violation matter, or send a letter to my attention at the address listed on the 1etter
head above.

Sincerely,

&mm%

Enn Murphy
Enforcement Program

ce: Lisa Haage, Chief of Enforcement
' Alex Helpernn, Staff Counsel
Aaron McLendon, Statewide Enforcement Analyst
Pat Veesat, Southern California Enforcement Supervisor
Lisette Ackerberg
‘Terry Tamminen
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STATE OF CALIFORNIA —THE RESQURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

Via Regular Mail
and Fax
November 25, 2008
Law Offices of Diane Abbitt
Atmn: Diane Abbitt
511 Fifth Street, Suite G
Sah Femando, CA 91340
Subject: Comumission hearing postponement

Dear Ms. Abbitt:

This letter is written in regards to the recent request you made to postpone the Commission
hearing to resolve your client, Mrs. Ackerberg’s, violation matter (violation no. V-4-07-006), which is
tentatively scheduled for the Wednesday, December 10, 2008 Commission meeting in San Francisco. In
your letter to Conumission staff dated November 19, 2008, you requested Commission staff postpone the
hearing date for this violation matter due to your surgery scheduled for December 10, 2008. In addition,
you informed Commission staff that you will be in recovery from surgery and unable to represent your
client until mid January, 2009. If necessary, Commission staff is willing to postpone the hearing to
resolve your client’s violation matter untjl the January or February Commission meeting. However, as 1s
explained below, we continue to hope that is not necessary.

As indicated in the letter I sent to you, dated November 24, 2008, and received by you via fax
yesterday, Commission staff requests a written statement by Wednesday, November 26, 2008, regarding
whether you wish to continue working amicably with Commission staff to reach an agreement for a
Consent Order to open the accessway that exists on your client’s property. In the event that we do reach a
Consent Order agreement prior to the December 10, 2008 Commission meeting, Commission staff can
keep this on the calendar and present the terms of the agreement at the meeting, and it would not be
necessary for your or your client to attend the hearing since we will have worked through all of our issues
prior to the Order going to the Commission. In the event that we are unable to reach a Consent Order
agreement prior to the December 10, 2008 hearing, or between then and the scheduled hearing,
Commission staff will plan on scheduling the hearing on staff’s proposed order to resolve this violation

‘matter no later than the February, 2009 Commission meeting. Please call me at (415) 597-5886 with any
1ssues you would like to discuss regarding resolving this violation matter, or send a letter to my attention
at the address listed on the letter head above.

Sincerely,
8&/1#\_/ ( { }%
Erin Murphy |

Enforcement Program
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ce: Lisetie Ackerberg
Terry Tamminen
Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
Aaron McLendon, Statewide Enforcement Analyst
Pat Veesat, Southern California Enforcement Supervisor

Exhibit 28
CCC-09-CD-01 and CCC-09-NOV-01
(Ackerberq)

Page 2 of 2



LAW OFFICES OF DIANE ABBITT

511 Fifth Street, Suite G
San Fernando, California 91340

TELEPHONE (818) 637-2117
FAX (818) 256-2379

November 26, 2008 RECEIVED
DEC © 1 2008

. IFORNIA
Via Fax and US MAIL COASTALCOMMISSION

Ms. Erin Murphy

Enforcement Program
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Re:  Draft Consent Cease and Desist Order No. CCC-08-CD-10
Violation No.: V-4-07-006
Location: 223500 and 22466 Pacific Coast llighway, Malibu, California
APN 4452-002-013, 4452-002-011

Dear Ms. Murphy:

As you have requested, I write in brief response to your correspondence sent to
our offices on November 24, 2008, and to your further letter to me of November 25,
2008.

Al the outset, [ want to again express my appreciation for Staff’s courtesy in
agreeing to postpone this matter to the February, 2009, Commission meeting to
accommodate my surgery and initial rehabilitation. You indicate that Staff nonetheless
may make a “report” on the item at the December 10, 2009, Commission meeting.
Inasmuch as I will be unable to attend the hearing, and in that due process obviously
attaches to the type of proceeding agendized, it is my hope, and request, that Staff not
make any report to the Commission that is substantive in nature or that addresses any
material aspect of the violation matter. Certainly, if this matter is not resolved and we
need to go to hearing in February, there will be ample time for Staff to make its case to
the Commission and for us to respond in a way that fairly presents this matter for the
Commission’s consideration:

Regarding your Navember 24, 2008 lctter, | have read it carefully and believe it to
clearly set forth Staff’s position. In this regard, we do appreciate Staff’s patience and
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Ms. Erin Murphy

Enforcement Program
California Coastal Commission
November 26, 2008

Page 2

willingness to try and amicably resolve the matter, and as my October 21, 2008, letter
explains, we are proactively working toward that end. We have not reached the point,
however, where we can agree to the Consent Order agreement you have previously
provided.

Your discussion has raised issues I will be discussing with my client and to which
we will respond as we continue to work with Staff in good faith to resolve this matter.

In the interim, I would offer a response to three points made in your November
24,2008, letter. First, the letter refers to the Los Angeles County easement at 22548
Pacific Coast Highway, and ccrrectly states that the County has never opened the
accessway. As your letter indicates, on several occasions Staff has discussed the opening
of that accessway with County planning staff, but to date has not been successful making
it clear that the County easement has obviously and rightfully been of importance to the
Commission. As discussed in my October 21, 2008, letter, we have and continue to have
meaningful discussions with the Supervisor’s office towards opening this existing public
accessway and funding its long-term maintenance, It is truly in everyone’s best interest
to permit these discussions to continue and to, hopefully, succeed.

Second, your letter again notes Staff’s view that exchanging the County
accessway for the existing easement on Ms. Ackerberg’s property would not constitute
compliance with the CDP issued by the Commission, nor provide a similar public access
benefit. We hope staff will give this additional thought. The substitution of the County
accessway for the easement on Ms. Ackerberg’s property was specifically addressed in
the 1985 revised findings, and, with the co-operation and consent of Access for All, could
be achieved by an amendment to that permit. Further, the County accessway is superior
to the easement on Ms. Ackerberg’s property. In contrast to the easement on Ms.
Ackerberg’s property, the County easement is paved, visible, and proximate and
accessible to public parking on both sides of Pacific Coast Highway. Further, as my
October 21, 2008, letter explained, there are fundamental problems at both ends of the
Ackerberg easement that raise serious questions about whether this vertical accessway,
even if opened, could provide meaningful public access to Carbon Beach.

Finally, our initial review of the Malibu LCP does not disclose anything that
would foreclose the resolution we are pursuing or that would permit the Commission to
simply dismiss the revised findings it added to the 1985 permit approval which
specifically stated that “as a matter of policy, publicly owned vertical accessways should
be improved and opened to public use before additional offers to dedicate vertical access
casements are opened.” The Ackerbergs accepted the permit on the basis of the
commitment in those revised findings to provide a mechanism to allow for the
extinguishing of the imposed vertical access easement once the existing County
accessway had been improved and opened for public use.
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Ms. Erin Murphy

Enforcement Program
California Coastal Commission
November 26, 2008

Page 3

We will continue to work with Staff and provide vou with a timely update on the
status of our efforts in dealing with the County. Again, thank you for postponing the
December 10, 2008, hearing to the February 2009, Commission meeting.

Syficerely,

R. Abbitt

Cc: Mr.Peter Douglas, Executive Director, California Coastai Commission
Mr. Aaron McLendon, CCC Headquarters Enforcement Analyst
Ms. Lisa Haage, Chief of Enforcement, California Coastal Commission
Mrs.Lisette Ackerberg
Mr. Terry Taminen
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STATE OF CALIFORNIA—THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOK

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

5AN FRANCISCO, CA 94105-2219
VOICE (415) 904- 5200

FAX (415) 904~ 5400

TDD (415) 597-3883

Via Regular Mail
and Fax

December 2, 2008

Diane Abbitt

Law Offices of Diane Abbitt
511 Fifth Street, Suite G

San Fernando, California, 91340

Subject: Response to your letter dated November 26, 2006
ViolationNo.: V-4-07-006
Dear Ms. Abbitt

This letter is written: in response to your letter to Commission staff dated November 26,

2006. Commission staff is happy to hear that you are willing to continue working amicably to
resolve this violation prior to the January 2009 and February 2009 Commission meetings. In
order to further discuss resolution of this violation and reaching a Consent Order agreement,
Commission staff would like to arrange a call to discuss some of the issues you have raised n
your November 26, 2008 letter as well as those raised in your previous communications with
Commussion staff. While this letter did not raise any new issues, Commission staff has thought
long and hard about the arguments you have raised during our communications regarding the
resolution of this violation matter, and we would like to schedule a time when we can discuss in
detail our response to your arguments and the possibility of settling this matter. We realize the
need to move as quickly as possible before the commencement of your medical leave on

December 10, 2008; therefore we would like to schedule a meeting with you for some time this
week to discuss the legal issues involved in this matter as well as settlement options. Please call
our office to discuss the possibility of arranging a meeting by calling me directly at (415) 597-
5886.

While Commission staff has addressed the issues raised in your November 26, 2006 letter
in previous conversations that took place between you and Commission staff on August 11® and
November 19, 2008, as well as in our letter dated November 24, 2008, we will briefly respond to
those arguments again in this letter. To begin, Commission staff would like to reiterate some of
the similarities between the vertical easement area located at 22548 Pacific Coast Highway
(PCH) and the vertical easement area located on your client, Mrs. Ackerberg’s, property. Both
easements exist on privately owned property and are held for the benefit of the public; in that
sense the two easement areas are indistinguishable. As for the distinction you attempt to draw in
your communications with Commission staff that the 22548 PCH easement is publicly owned
and the vertical easement located at Mrs. Ackerberg’s property is not, it is, at best, a distinction
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without a difference, as both easements are for general public access and are held by entities on
behalf of the public, and are both easements located on private property. Additionally, we would
like to point that contrary to vour statements in your letter dated November 26, 2008, the
easement area located on Mrs. Ackerberg’s property is paved, and proximate and accessible to
public parking on both sides of PCH, as the easement location complements the public parking
pattern along PCH.

In addition, as indicated in the letter I sent to you dated November 24, 2008, the
Commission does not own or otherwise control the vertical easement located at 22458 PCH, and,
‘moreover, does not have the authority to open the easement area, or, if it is opened, to ensure that
it remains so. As indicated in the conversation that took place between you and Ms. Haage, the
Commission’s Chief of Enforcement, on August 11, 2008, as well as in a voicemail left for you
by Ms. Haage on September 10, 2008, and in the November 24, 2008 letter, even if we did
receive a guarantee that the County easement would be opened, Commission staff can not agree
to forever relinquish the possibility of opening a public accessway that was secured as a
condition of a permit in exchange for the opening of another accessway more than 600 feet
away. We can not agree on policy grounds, because there is no basis, even in the revised
findings', for doing so under the present conditions. Nor can we do so legally, as the easement
on your cliént’s property is owned by a third party. Furthermore, staff’s review of the 2002
Malibu Local Coasta] Program (“LCP”) does reveal that the LCP forecloses the resolution you .
are pursuing to trade opening and improving one vertical accessway for the extinguishment of
another. As quoted in our letter dated November 24, 2008, Policy No. 2.85 in Section 4 of the
Malibu LCP requires opening public access easements such as both the vertical easement located
at 22548 PCH and the vertical easement located at Mrs. Ackerberg’s property, regardless of the
distance of the nearest open and available vertical accessway. A policy allowing for the
extinguishment of one vertical accessway if another nearby vertical accessway opens up nearby
does not exist in the Malibu LCP.

Furthermore, Policy No. 2.86 of Section 5 of the 2002 Malibu LCP specifically requires
improving and opening the vertical accessway located at Mrs. Ackerberg’s property in addition
to the four existing vertical access deed restrictions along Carbon Beach, one of which is the
vertical easement area located at 22548 PCH. The 2002 Malibu LCP calls for and encourages
opening the vertical accessway located at 22548 PCH and the vertical accessway located at Mrs.
Ackerberg’s property; it does not require opening one or the other. The 2002 Malibu LCP favors
opemng as many dedicated and accepted accessways as possible, a policy that is in line with the
Commission’s belief that the more accessways that are opened and operating, the better, since
such a policy complements Sections 30210, 30211 and 30212 of the Coastal Act, and Section 4

1 Your statement, at the bottom of page 2 of your letter, that the Ackerberg’s accepted their permit “on the
basis of the commitment in those revised findings to provide a mechanism to allow for the
extinguishment of the imposed vertical accessway easement once the existing county accessway had been
improved and opened” is also untrue. The findings you reference contained no commitment by the
Commission to provide such a mechanism. They contained only conditional statements about what
would happen if certain criteria were satisfied - which they have not been. Nor did the discussion in
those findings apply to where an offer to dedicate had been accepted, so that a third party had a
defensible property interest. ' '
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of Article X of the California Constitution, which require the provision of maximum access for
all of the public. To state that Commission staff “to date has not been successful making it clear
[to County staff] that the County easement [located at 22548 PCH] has obviously and rightfully
been of importance to the Commission” is misleading, irrelevant, and does not accurately reflect
the Commission staff’s commitment to open as many dedicated and accepted accessway as
possible. As indicated in our November 24, 2008 letter, even if the County were to agree to open
the public accessway located at 22548 PCH, the opening of the accessway is irrelevant to the
matter at hand, which is the placement of unpermitted development and development
inconsistent with a previously issued Coastal Development Permit (“CDP”) on an accepted
vertical and lateral public access easement on your client’s property and failure to allow opening
this easement. '

Lastly, Commission staff would like to again note that the opening of the easement
located 22548 is irrelevant to the resolution of this violation matter. The issue of concern in this
matter is the removal of unpermitted development located within the vertical easement area at
Mrs. Ackerberg’s property as well as the removal of rip-rap exceeding that which was permitted
in CDP No. 5-83-360 which the Commission approved in 1983 and which authorized the
construction of the bulkhead located in front of Mrs. Ackerberg’s property, and the access itself.
The Commission also approved CDP No. 5-84-754, however, that permit did not approve the
development that exists within the vertical accessway and therefore the development within both
the vertical and lateral easement areas 1s inconsistent with CDP Nos. 5-84-754 and 5-83-360.
The “fundamental problems [that exist] at both ends of the Ackerberg easement” which you
discuss in your letter dated November 26, 2008, as well as in previous communications with
Commission staff, is unpermitted development that was not approved by the Commission in any
of the CDPs for the property and in fact are part of the violation at the site. Therefore, ‘
Commission staff is, in resolving this matter, seeking to reach a resolution regarding the removal
of the unpermitted development.

Commission staff is willing to work amicably with you on behalf of Mrs. Ackerberg to
try and resolve this violation and open this easement with as little disruption to her as is possible.
We would be glad to discuss the issues with you and it is possible that a settlement could include
negotiating the retention of some of the unpermitted development, so long as it does not restrict
the available access within the vertical and lateral easement areas located at Mrs. Ackerberg’s
property. Commission staff would like to discuss with you the retention of some of the
unpermitted development along with other issues relevant to the resolution of this violation
matter. Please call me at the number listed above to schedule a convenient time for you to -
further discuss with Commission staff the legal issues involved in this matter as well as the
resolution of this violation. :

As previously indicated, Commission staff would like to have such a discussion with you
some time this week, prior to your leave of absence beginning December 10, 2008.
Additionally, to address your concem regarding the December 2008 Commission meeting, any
comments and updates regarding this matter that may be raised at the upcoming Commission
meeting will not include a substantive discussion of this violation matter. As always, -
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Commission staff is eager to work with you and your client to resolve this issue and we look
forward to hearing from you.

Sincerely,

Erin Murphy W\JP‘Q/\B_\

Enforcement Program

cc: Lisette Ackerberg
Terry Tamminen
Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
Aaron McLendon, Statewide Enforcement Analyst
Pat Veesat, Southern California Enforcement Supervisor
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February 15, 1984 .

Mr. Ralph W. Trueblood
k14 Qakmont Drive
Los Angeled, Calif. 90049

Re: Bulkhead lnspection
22470 Pacific Coast Huy.
Malibu, Caljf, 90265

Dear Me. Trueblood:

Per our ‘contract of December 1, 1983 this office conducted periodic
‘surveys of the canstruction of your bulkhead at the above referenced
sddresa, The following Is a summary of those inmspections:

12/5/83 The 14 |Inch diameter piles were driven at an average
of 4-feet on center, :

12/21/83 The Y4 Foot, 2 inch long, 3 X 12 sheathing to be driven
on your property was just commencing. Jim Coulsen, the Cuntroctor,
had completed drivinmg ‘the sheathing on the Sherman property,
which is an extension of your bulkhead. It should be noted that,
in our -opinion, the job was done excepticnally wel).

1/4/84 The filter cloth was placed correctly to the underside
of the top whaler, The filter rock was, at that point, just
arriving., It was «c¢lean and of good quality. However placement
of said material had' not yet commenced. The. bulkhead return
ended ot the exlating tennls court, which was short of . the length
stated in the wave action report dated April 9, 1983,

However, John Hale, the Coastal Enpgineer of record, will personally
direct boulder placsment a2 an alternative to the shortened
relucn. .

Exhibit 40
CCC-09-CD-01 and CCC-09-NOV-01

(Ackerberg)

Page 1 of 2

Licensed:  Arizons  California  Rorkds  Georgis  Hawail  aho  Wingis  Kansas  Marpland  Michtyare  waosagra ™ missporr moniang
Bends g ey Nw Kavicn  Mew York  Tennessen  Vigio Washinglen  Wisconain



SHITEC PaGeE @3
BR/17/72088 18195 31684563629 RICHARD SOL ARCHI’fEb

1/722/84. The bulkhead has been completed. A general final inspection
of &1l bolts, washers, whalers, sheathiny and dimensional aspects
were made, It was noticed that by sighting along the top edge
of the sheasthing that the well bowed in ond out horizontally. The

s1ight variation notlced hay no structural affect, and i's exceptable
Lo this office.

- L]

1/26/84 AL the request of the Ceontractor, the men s=ized boul ders

were inspected extending a minimum of 10 feet 0  inches back
from the waldl., These rested on | foot 0 inch minimum filter
material and all were as per plans. Excellent workmanship was
observed,

Alsc noted waz the cowpleted roeturn wall which extends only
to the teaniy court {approximately Y9 feet 08 inches). It s
our understanding that the corner bpulder protection has bean
instelled under the suypervivion of John Hale's office,

Elevations were estahlished at the property by Marlo CG. Uuiraos,
Land Surveyor, 22249 Pacific Coast Hwy, P.0.Box 186, Malibu, Ca.

Pilimg was wbserved by Kovac-Byer-Robertson and their findings
are contained in their report no,M742-F, dated January 11, 1984,

1t is our epinjion, from thejabove inspections, that your bulkhead
seown!) wys setisfactorily comstructed in  accordance with our
plens and specifications.

Paul A. Spnel
Proj ec.t. Engineer

PAS/ dnrt
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