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RESPONSES TO DOCUMENT 4 AND 5 AND PROPOSED ADDITIONAL FINDINGS 

 
On June 3, 2009, Commission staff met with Access for All (“AFA”) to discuss, among other 
things, enforcement of violations involving public access easements held by AFA, including the 
public access easement on the Ackerberg property.  On June 5, 2009, Commission staff, 
including the Executive Director of the Commission, met with Diane Abbitt and Steve 
Kaufmann, attorneys for Lisette Ackerberg.  The June 5 meeting was at the request of both Ms. 
Abbitt and Mr. Kaufmann and was intended to allow them the opportunity to propose an 
amicable resolution to the subject violation case.  For several years prior to this meeting, 
Commission staff explicitly informed Mrs. Ackerberg and her representatives that staff could not 
agree to extinguishing the Ackerberg public access easement in exchange for the opening of 
another public access easement and that any resolution of the violation had to include the 
removal of unpermitted development from the public access easement areas on the Ackerberg 
property.   
 
During the above referenced meetings (or at any other time), neither AFA nor Mrs. Ackerberg 
and her representatives, informed Commission staff of a possible settlement agreement between 
AFA and Mrs. Ackerberg.  Unbeknownst to Commission staff, AFA and Mrs. Ackerberg 
were evidently in the process of agreeing to a settlement agreement to, in part, pursue opening 
another existing public accessway in the hope of extinguishing the existing public accessway that 
was required as a condition of a Commission issued CDP and that is provided for by an easement 
currently held by AFA.  On June 19, 2009, without ever discussing it with Commission staff, 
AFA and Mrs. Ackerberg entered into a settlement.  Even after the settlement was entered by the 
court, neither AFA nor Mrs. Ackerberg and her representatives informed Commission staff of 
the settlement.  Furthermore, during this time, Commission staff left messages with AFA and 
Mrs. Ackerbergs’s representatives attempting to further discuss a resolution of the violation 
consistent with the permit and Coastal Act; and, even then, no calls were returned to 
Commission staff informing them of the settlement agreement.  Commission staff was evidently 
intentionally left in the dark during the settlement process and had no way of providing input, 
including critical factual information that likely would have swayed the outcome or, at a 
minimum, provided the Commission an opportunity to defend the public access policies of the 
Coastal Act.  In addition, the Court did not get the opportunity to hear the Commission’s 
concerns or issues. 
 
On Friday afternoon, July 3, 2009, just prior to the July 4th holiday weekend and only 5 days 
prior to the Commission hearing, Steve Kaufmann and Diane Abbitt sent Commission staff and 
Commissioners a 24 page letter with hundreds of pages of Exhibits, notifying staff for the first 
time of the settlement agreement and raising defenses to the issuance of a cease and desist order.  
The following are summaries of these defenses and responses by Commission staff.  Many of the 
defenses raised are addressed in the staff report for this item and are already a part of the public 
record.  Commission Staff also hereby amends its recommendation to recommend that the 
Commission include, in addition to the above summary and the letters attached hereto, the 
following responses within its findings: 
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As indicated above, Respondent has submitted a lengthy (and late-submitted) set of documents to 
the Commission.  This document was received on the Friday afternoon prior to the hearing, on a 
holiday weekend.  While staff did not have sufficient time to do a full analysis and response to 
all of the issues raised in their submittal, many were repeated from prior correspondence and 
already responded to in the numerous discussions we have had with Respondent previously.  
Many of these are already addressed in the staff report and exhibits thereto.  In addition, many of 
the issues they raise are not legal defenses to issuance of the order, and do not represent any 
claim, much less evidence, that the elements necessary for the issuance of the Cease and Desist 
Order, under Coastal Act section 30810, have not been satisfied.    
 
However, staff has prepared a response to some of the issues raised by Respondent.  First of all, 
staff notes that some general observations and responses to their submittal are necessary in order 
to put Respondent’s allegations in context of this enforcement proceeding.  Second, staff 
responds to Respondent’s specific allegations. 
 
1985 CDP – Basis for Respondent’s Claims. 
 
The basis for Respondent’s argument lies within the assumption that somehow, in the context of 
Commission deliberation during the 1985 CDP hearing, the Ackerbergs were allowed to 
extinguish their public access easement at some unspecified future date.  This assumption fails 
on all grounds.  In summary, at the January 24, 1985 hearing, the Commission explicitly 
considered an amending motion that would provide for extinguishment of an offer to dedicate an 
easement upon the opening of adjacent access points within 500 ft. After an extensive discussion 
among Commissioners, staff, and Ackerbergs’ representative, the amendment motion died for 
lack of a second.  The Commissioners ultimately voted unanimously to grant the permit as 
recommended by staff.  The recorded OTD includes language that is characterized as an addition 
to the findings that reflects the Commission’s discussion of a possible procedure regarding the 
abandonment of pending offers to dedicate accessways across private property if nearby, 
adequate, publicly owned accessways are opened first.  The “Finding” in effect summarized the 
Commission’s position that, in general (but not in this particular hearing for an individual CDP), 
publicly owned accessways should be prioritized to be opened before privately owned access 
easements.  However, Commissioners also determined that the offer to dedicate and open an 
easement on the Ackerberg’s property for public use was a necessary condition to finding the 
proposed project consistent with the Coastal Act.  
  
Ackerberg asserts that this permit hearing (and these additional findings) somehow authorized 
the eventual extinguishment of an accepted easement across her property that was required as a 
condition of a Commission-approved CDP.  The following is a brief summary of why this 
assertion fails: 
 
Even with the additional findings, the Commission discussed three pre-conditions requisite to the 
Commission considering a request by the Respondent to extinguish the offer to dedicate a public 
access easement.1  The first pre-condition was that the Commission approve a policy that 
                                                      
1 The Commission, at the 1985 CDP hearing, discussed only the possibility of extinguishing an Offer to Dedicate 
(“OTD”) a pubic access easement.  At no time did Commissioners ever address extinguishing accepted OTDs – or 
legally valid easements across property.  In this particular case, the OTD has been legally accepted. 
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outstanding offers to dedicate additional vertical access easements within 500 feet of an opened 
vertical accessway can be extinguished.  The second pre-condition was that a public accessway 
be improved and opened for public use. Lastly, the informal findings required the development 
of a “suitable” policy and mechanism to ensure that such a vertical accessway remain open and 
available for public use (envisioned in the context of a certified Local Coastal Program). These 
conditions have not been met in this case as the Commission did not develop a policy to insure 
that other already open and publicly used accessways would remain open for public use.  
Although the old County LUP had a policy allowing for the extinguishment of offers to dedicate 
easements, that policy has since been superseded by the 2002 Commission-certified City of 
Malibu LCP which is the legally applicable LCP for this area.   Respondent, like any other 
citizen, had the opportunity to participate in the public hearings before the State to raise this 
issue at the time the Malibu land use plans were under consideration.  The LCP adopted in 2002 
did not include this policy. In fact, the LCP adopted for this area specifically identified this 
access way as one to be opened.   Lastly, to date and for the foreseeable future there are no 
improved and open accessways available within 500 ft of the Respondent’s property.  The 
County-owned public access easement that Respondent believes, once open, will satisfy this 
condition, is 690 feet away from the Ackerberg easement.  Therefore none of the prerequisites 
listed in the extra findings for the permit have  been met and thus the easement is not qualified 
for extinguishment consideration, even assuming that the additional findings are binding and 
allow for such extinguishment.  
 
Settlement does not resolve Coastal Act violation. 
 
Respondent’s settlement with AFA does not resolve the Coastal Act violations which are the 
subject of these proceedings.  Respondent and AFA have agreed to pursue litigation to seek the 
opening of the LA County-owned vertical accessway, instead of immediately opening the 
vertical access easement on Respondent’s property.  The Settlement Agreement includes no 
deadline for opening of a vertical accessway at all, nor any guarantee that any vertical access 
route will ever be opened; in contrast to the issuance of the Cease and Desist Order, which would 
require the vertical access easement on Respondent’s property to be opened as soon as possible.  
The Settlement Agreement is focused not on resolving this violation at all, but rather on seeking 
to open an accessway elsewhere some time in the future, and leaving this violation unaddressed 
and the permit condition not complied with until some uncertain future time.  In contrast, the 
Cease and Desist Order will require the vertical public access to be opened immediately, by 
requiring that the Respondent open the public access way to the beach, without any speculative 
reliance on the outcome of another lawsuit. 
 
Moreover, under the Settlement Agreement, the Coastal Act violations will persist for an 
unspecified period of time, as the Settlement Agreement includes no deadline for completion of 
the first step, the completion of the contemplated lawsuit to open the LA County-owned vertical 
accessway to public use.  The Settlement Agreement includes a deadline to file the lawsuit, 
however filing a suit in no way ensures that it will be successfully prosecuted or resolved.  In any 
event, it is clear that litigation would not resolve this immediately.  Further, AFA has no clear 
legal authority or right to force LA County to open the vertical public accessway it owns, and 
thus there is no guarantee that the first step will result in any improvement in public access.  The 
Settlement Agreement thus provides that vertical public access will remain impeded for an 
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unspecified period of time.  This would allow the Coastal Act violations to persist indefinitely, 
which the Cease and Desist Order would resolve immediately, as it addresses all Coastal Act 
violations. 
 
Additionally, the Coastal Act violations will remain unresolved by the Settlement Agreement..  
First, if the lawsuit to open the LA County-owned vertical accessway is successful (and 
presuming no one else sued to prevent that accessway from being opened), then while public 
access in that location might be improved, unpermitted development in violation of the Coastal 
Act would still persist on Respondent’s property and would be unresolved.  If the LA County 
accessway is eventually opened, the Settlement Agreement allows Mrs. Ackerberg to apply for a 
permit amendment to extinguish the easement across her property, but even if the Commission 
approved such an amendment, that would not remedy the extended period of time during which 
no access at all was provided to this stretch of beach despite the permit requirements. 

 
Second, if the LA County-owned vertical accessway is not opened, and the Respondent and AFA 
apply for and receive a CDP Amendment to open the vertical access easement on Respondent’s 
property, the other unpermitted development at this site would remain unaddressed, as discussed 
below.  Thus, under all possible future conditions created by the Settlement Agreement, there 
would still be unresolved Coastal Act violations whereas the issuance of the Cease and Desist 
Order would resolve all of the Coastal Act violations immediately. 
 
 
The Cease and Desist Order addresses all of the Coastal Act violations. 
 
Respondent’s settlement with AFA does not resolve all of the Coastal Act violations which are 
the subject of the Cease and Desist Order.  The unpermitted development which exists at the site 
and which is covered by the proposed order includes the placement of rock riprap, a concrete 
wall, a generator and associated concrete slab, fence, railing, planter, light posts, and 
landscaping.  The violation also includes complete obstruction of the vertical public access 
easement and partial obstruction of the lateral public access easement.  Of all these Coastal Act 
violations, all of which are addressed by the order, only the obstruction of the vertical access 
easement is addressed by the Settlement Agreement.  The other Coastal Act violations, including 
the obstruction of the lateral access easements, and associated unpermitted development, are not 
addressed by the settlement agreement and would otherwise remain unresolved.  Further, the 
Cease and Desist Order provides for enforceability of the resolution of the Coastal Act 
violations, through Section 9.0 and the structure of an order itself, which requires compliance 
and includes potential civil penalties if Respondent fails to comply with the order.  
 
The Commission was not a party to the Settlement Agreement between Respondent and 
Access for All. 
 
As discussed below in the Commission’s response to Respondent’s statement alleging that the 
Commission is bound from issuing a Cease and Desist Order by res judicata, the Commission 
was not a party to the Settlement Agreement between Respondent and AFA.  As such, the 
Settlement does not bind the Commission in any way, nor does it fully resolve the Coastal Act 
violations at issue.  In addition to not being a party to the Settlement between AFA and 
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Respondent, the Commission was not informed of the existence of the Settlement until Friday, 
July 3, 2009, two weeks after the Settlement Agreement was entered into. 
 
In addition to the Commission’s response to the res judicata statements above, the Commission 
notes that the interests of the public were not adequately represented by either party in the 
Settlement Agreement.  The paramount right of the public to access the sea is guaranteed in the 
California Constitution, and is protected in the Coastal Act, and the actions of AFA and 
Respondent have not promoted the public right of access to the sea, as they have agreed to the 
termination of a legally valid vertical public access easement, in favor of pursuing speculative 
litigation to open another vertical accessway, failing to work towards the opening of the vertical 
public access easement held by AFA on the Respondent’s property.  The interests of the public 
require that public access be promoted wherever possible, and here the issuance of the Cease and 
Desist Order will result in the certain opening of a vertical public accessway while the 
Settlement Agreement would only result in further litigation and the possible opening of a 
different vertical public accessway.  The Commission staff and Coastal Act would support 
opening other accessways in addition, to assist in achieving the goals of maximum public access 
to the coast, but doing so at the cost of closing this accessway would not further those goals. 
AFA has not acted with the public’s interests in mind, did not and cannot legally represent the 
Commission in the judicial proceeding, and in fact is not proposing a resolution of the violation 
at hand and its actions do not bind the Commission. 
 
In addition, Respondent asserts that the settlement reached between AFA and Respondent should 
vitiate the Commission’s action here.  This is not accurate.  It should be noted that the resolution 
of a lawsuit between AFA and Respondent filed under PRC Section 30803(a) does not preclude 
other enforcement actions under PRC Section 30800, which specifically provides that citizen-
suits “shall be in addition to any other remedies available at law,” which includes enforcement 
actions under PRC Sections 30810, 30811, and 30812; and thus the Commission would be able 
to act to resolve the remaining unpermitted violations.   
 
 
AFA cannot abandon the vertical access easement on Respondent’s property, and if it does, 
then the easement automatically vests in the State of California acting through the State 
Coastal Conservancy. 
 
AFA is prohibited from abandoning the easement by the terms of the Acceptance of the Offer to 
Dedicate applicable to this very case [Exhibit #4 to the Staff Report], which include that “. . . any 
offeree to accept the easement may not abandon it but must instead offer the easement to other 
public agencies or private associations acceptable to the Executive Director of the Commission . 
. . .”  Further, the Acceptance of the Offer to Dedicate [Exhibit #4 to the Staff Report] provides 
in Section VII that: 
 

“. . . the easement will be transferred to another qualified entity or the 
Conservancy in the event that Access For All ceases to exist or is otherwise 
unable to carry out its responsibilities as Grantee, as set forth in a management 
plan approved by the Executive Director of the Commission.”  
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The referenced AFA Management Plan [exhibit XX to the Staff Report] provides that:  
 

“Should Access for All cease to exist or fail to carry out its responsibilities 
pursuant to the approved management plan, then all right, title, and interest in the 
easement shall be vested in the State of California, acting by and through the 
State Coastal Conservancy, or its successor in interest, or in another public 
agency or nonprofit organization designated by the State Coastal Conservancy 
and approved by the Executive Director of the California Coastal Commission.  
This right of entry is set forth in the Certificate of Acceptance/Certificate of 
Acknowledgement by which Access for All has agreed to accept the OTD.  The 
foregoing is agreed to by and between Access for All, the California Coastal 
Commission, and the State Coastal Conservancy.”   

 
The AFA Management Plan and the Acceptance of the Offer to Dedicate by AFA together state 
that AFA cannot abandon the vertical public access easement, and provide that if it does, as 
proposed  in the Settlement Agreement, then the easement will vest in the State of California, 
acting by and through the State Coastal Conservancy.  Thus, under the terms of the easement 
AFA agreed to abide by, the ultimate effect of the settlement agreement, or any other failure to 
carry out the responsibilities of the easement by AFA, will be to return the Ackerberg easement 
to public ownership via the State Coastal Conservancy, or another similar organization approved 
by the Executive Director to be an easement holder compliant with the permit and easement.  
The ultimate result would be the same as is before the Commission in the Cease and Desist 
Order, except that the public would have been denied public access for an additional period of 
time.   
 
The AFA Management Plan also provides that “Access for All intends to operate this vertical 
easement from sunrise to sunset daily, consistent with Los Angeles County beach opening hours, 
as soon as possible.”  AFA actions have not been in accord with the management plan it agreed 
to, as it has instead agreed to terminate the access easement in favor of speculative litigation to 
open a different access easement.  AFA’s actions show that it has failed to meet the intent of the 
Management Plan to open the easement for access as soon as possible, which will be 
accomplished if the CDO is issued.  Note that the Management Plan includes an Amendment 
provision, allowing amendments if all three signatories agree, however no amendment has been 
agreed to by the Executive Director of the Coastal Commission, who is one of the signatories.  
Therefore the actions taken thus far by AFA are clearly not in compliance with the permit 
condition, OTD, easement or Management Plan they explicitly agreed to.  The Commission 
notes that it is pursuing possible options under the Management Plan, as AFA has demonstrated 
that it is failing to carry out its responsibilities under the Management Plan. 

 
Overall, the Settlement Agreement contemplates, as one of the  possible scenarios, that AFA will 
apply to terminate the vertical public access easement it holds on the Respondent’s property.  
This would impede public access to the beach, and is inconsistent with the permit, Coastal Act, 
easement and Management Plan and the legal obligations by undertaken and agreed to by both 
Respondent and AFA to provide public access at this site. 
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1) Respondent 
 
Respondent suggests that the judgment in Access for All v. Ackerberg, Los Angeles Super. Ct. 
No. BC405058 (“Judgment”), is a “‘win-win’ resolution for the public.  Pages 1-5 (of Abbitt and 
Kaufman’s July 2, 2009 letter to Chair Neely). 
 
CCC: 
 
Commission Staff (“Staff”) issued a Notice of Intent to bring this CDO to the Commission more 
than two years ago (April, 2007), and Staff has been trying to bring this matter to the 
Commission ever since, but Staff has been delayed by, among other things, requests for delay by 
Respondent’s prior counsel (granted as a courtesy by Staff), the litigation filed by the neighbor 
(in which this Commission prevailed at every level of the more than two-years worth of 
litigation), changes in Respondent’s counsel and request for additional time, Respondent’s 
counsel’s medical leave and request for additional time, and, finally, requests for postponements 
to allow Respondent to meet with and negotiate with Staff.  Ultimately, AFA filed its lawsuit and 
apparently colluded with the Ackerbergs to rush to the courthouse to settle their lawsuit in a 
manner that they could argue would preempt this enforcement action.  It is notable that the 
Commission was not given notice of this purported settlement, either before it was reached, or 
even after it was reached.  More than two weeks elapsed from the time of the settlement being 
entered into on June 19 and the letter we received on July 3 informing us of its existence.  This 
was despite the fact that the parties were well aware of the pending enforcement action and the 
fact the matter was being heard at the upcoming CCC hearing in an attempt to resolve the 
violation, consistent with the permit requirements and the Coastal Act.  
 
The Settlement Agreement doesn’t resolve the violation.  It just sets up a system through which 
the violation may be “forgiven” and not deemed a violation at some point in the future, if AFA is 
successful in getting the County Accessway opened and assuming this Commission is willing to 
allow abandonment of the subject easement.  In addition, even if this Commission were to 
support the approach proposed in the settlement, it may well take years to get the County 
accessway opened, if at all, and in the meantime, the public has been waiting for years to use the 
Ackerberg accessway. 
 
In fact,  nothing in their settlement provides a legal assurance that the other accessway would be 
opened.  As discussed more fully in the Staff Report, that accessway is under the control of the 
County and even Respondent has acknowledged that the County has indicated it does not plan to 
open that accessway.  CCC has been working with the County and will continue to do so but 
there are no assurances that this access will be opened up. In fact, the County accessway is not 
the subject of a Commission-issued permit or we would also be addressing that matter in an 
enforcement case.  Even if the County were to open that accessway, it would be complementary 
to this one and would not supplant the need for access here.  Also, since the Commission does 
not have a permit condition to enforce there, even if opened up, the Commission cannot ensure 
that it would in fact stay open nor ensure that it provided equivalent public access. 
 
In addition, as more fully discussed in the Staff Report, the County accessway upon which 
Respondent relies is in fact not superior to the one at issue in this action.  In fact, they are 
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equidistant from a cross walk and both adjacent to PCH which provides convenient access for 
the public.  And although this access way is not currently visible, that is because of the violation 
at issue here—they have fully blocked the access way with a large and high solid wall.  Under 
the order, access and visibility would be restored, and the accessway would have the standard 
highly visible coastal access signage.  Moreover, this access way is in an excellent geographic 
location between other available accessways and would contribute significantly to public access 
opportunities.  In addition, this accessway is immediately adjacent to complementary lateral 
accessways and the County easement does not have adjacent lateral accessways.  Finally, the 
County location is more subject to inundation and would require more complicated 
improvements to make it workable. 
 
Furthermore, when the Commission made its decision in approving the 1985 CDP for the 
Ackerbergs’ home, pool , and tennis court, the County easement had been recorded (in 1973).  
The Commission was aware of the existence of the County easement and found that the 
Ackerberg easement was a better location (citing the similar reasons above).  Putting aside all of 
the above policy considerations, the fact remains that the Commission did require that this 
specific area on the Ackerberg property be opened to public use.  In addition, this is not even a 
legal defense, as this “defense” does not present any claim, much less evidence, that the elements 
necessary for the issuance of the Cease and Desist Order, under Coastal Act section 30810, have 
not been satisfied.    
 
 
2) Respondent 
 
Respondent alleges that the Judgment resolved the enforcement matter.  Pages 1, 3, 6 and Exhibit 
5, Page 4 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC: 
 
The Commission was not a party (nor is in privity with AFA) to the case between AFA and 
Ackerberg; and thus it is not bound by the resolution of that suit, as res judicata operates only on 
parties to the suit and those in privity with parties to the suit (see response to #3, below).  The 
Commission is not in privity with AFA given that AFA sued to enforce its own easement while 
the Commission serves the public at large.  The settlement of the AFA/Ackerberg litigation itself 
demonstrates the distinct, if not conflicting, interests of AFA and this Commission.  Although 
AFA purportedly has a public-interest mandate, its actions here are not in fact in the public 
interest nor consistent with the very terms of the public access permit condition nor easement (as 
more fully discussed herein); thus the Commission has a different set of goals and is not in 
privity with it.   
 
In addition, California Public Resources Code (“PRC”) section 30800 provides that the 
authorization for citizen suits filed under PRC section 30803 is in addition to any other remedies 
available at law, thereby including the provisions of 30810 and 30811.   
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3) Respondent 
 
Respondent argues that the Commission’s current administrative proceeding is foreclosed by the 
Judgment under res judicata. (July 2, 2009 Letter to Chair Neely and Commissioners from 
Respondent’s Attorneys, Diane R. Abbitt and Steven H. Kaufmann and in the attached 
Memorandum, as Exhibit 5). 
 
CCC: 
 
Respondent’s allegation that the Commission is barred from enforcing the Coastal Act due to res 
judicata on the basis of the Settlement Agreement fails for three reasons.  First, the Commission 
is not in privity with AFA and is thus not bound by the first Judgment.  Second, the issues in the 
Settlement Agreement and the issues which the Commission seeks to resolve with the Cease and 
Desist Order are not identical.  Third, Respondent fails to mention the fourth element of res 
judicata under California law, which prevents the application of res judicata when the public 
interest requires that the second action be allowed to proceed. 
 
The Commission was not in privity with AFA. 
The case relied upon by Respondents to support its claim of privity of parties, Citizens for Open 
Access to Sand and Tide, Inc. v. Seadrift Assoc. (1998) 60 Cal. App. 4th 1053, is importantly the 
reverse of the situation at issue.  In Citizens, the court held that a public interest group is bound 
by the terms of a settlement agreement between a coastline property owners’ association and 
federal and state government agencies.  The court emphasized the fact that the state agencies 
were vested by the public with authority to litigate the issue of public access.  Id. at 1070.  Also, 
the court noted that the public interest group had no direct interest in the dispute that went 
unrepresented by the agencies in the prior litigation.  Id. at 1073.  Conversely, in the matter at 
issue, Respondent claims that a state agency should be bound by a settlement between a violator 
and a public interest group.  Yet, this public interest group, Access for All, was not vested by the 
public with any special authority to litigate public access issues  and, more importantly, the 
Commission here raises legitimate claims (i.e., regarding Respondent’s seawall violation, lateral 
access, and the issue of interim public access) that went unaddressed in the prior litigation.   
 
Moreover, the public interest was clearly not adequately represented by Access for All. The 
Citizens court notes that the nonparty must be adequately represented by the party in the first 
action, meaning its interests and motives are so similar that the latter was essentially a 
representative of the former.  Id. at 1070-71.  “If the interests of the parties in question are likely 
to have been divergent, one does not infer adequate representation and there is no privity.” Id. at 
1071.  Here, the interests of the Commission and Access for All are manifestly divergent: Access 
for All is interested in receiving fees, costs and support for its organization, while the 
Commission is a public agency that has no motivation to accept fees and penalties in exchange 
for closing public accessways.  Unlike Access for All, the Commission is concerned with 
remedying Coastal Act violations (hence, leading the Commission to contemplate issuing a cease 
and desist order); Access for All, on the other hand, has settled according to terms that leave 
outstanding Coastal Act violations on the Property in exchange for money and other terms rather 
than ensuring compliance with the permit which is the subject of this proceeding.  Access for All 
is not adequately or justly representing the public interest.  Moreover, Access for All’s 
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ownership and management of the easement are subject to the terms of the Offer to Dedicate, the 
Certificate of Acceptance of the OTD, and of the Management Plan for the easement.  Access for 
All’s actions to delay opening of the easement and agree to ultimately abandon the easement 
exceed its authority under the terms of the OTD, the Certificate of Acceptance, and the 
Management Plan. 
 
Furthermore, according to the court in Citizens, “[t]he circumstances must also have been such 
that the nonparty should reasonably have expected to be bound by the prior adjudication. . .” Id. 
(quoting Victa v. Merle Norman Cosmetics, Inc., (1993) 19 Cal. App. 4th 454, 464).  The 
Commission could not reasonably have expected to be bound by the settlement in Access for All 
v. Ackerberg.  Although the Commission was aware that AFA had filed a lawsuit against Mrs. 
Ackerberg and was in  contact with Access for All about a number of issues, Staff was never 
warned of Access for All’s intention to settle or an impending settlement.  In fact, Staff 
understood that AFA filed the lawsuit in order to advance the very issue sought at this 
proceedings: that the Ackerberg permit be complied with and the Ackerberg accessway be 
opened up.  The Commission would never have accepted such a settlement given the strength of 
the Plaintiff’s arguments and had repeatedly informed both counsel for Respondent and AFA of 
the importance and significance of this accessway.  Additionally, given its mandate to ensure 
maximum public access and to enforce the Coastal Act, the Commission could not reasonably be 
expected to be bound by an agreement that results in decreased public access and allowance of 
continuing Coastal Act violations, and is inconsistent with both the Coastal Act policies and the 
permit issued by the Commission itself.  
 
The issues are not identical. 
The application of res judicata requires that the issues resolved in the judgment be the same as 
the issues raised in the subsequent proceeding.  The issues are not identical in this case because 
the settlement only mentions the vertical access easement on Respondent’s property, and because 
the Settlement failed to actually resolve the Coastal Act violation.   
 
The settlement did not resolve the impediments to the lateral access easement, nor the associated 
unpermitted development, nor the seawall violation.   
 
Respondent’s allegation that the settlement resolves the Coastal Act violations is incorrect for 
two reasons, first that the Legislature intended that multiple means be used to enforce the Coastal 
Act, and second because the settlement fails to completely resolve the Coastal Act violation, as 
detailed below.  Respondent asserts that the Legislature’s intention that there be multiple means 
to enforce the Coastal Act means that the use of any one method forecloses the use of the others; 
however this is incorrect, as the Commission often seeks to resolve an issue administratively 
first, and then resorts to more formal enforcement action if necessary.  More importantly, the 
settlement does not enforce the Coastal Act.  The settlement merely sets up a process through 
which a Coastal Act violation can be allowed to continue indefinitely, subject only to the 
possibility of future hypothetical actions by various entities that are not party to the settlement.  
The Commission can enforce the Coastal Act through its usual remedies, including the issuance 
of a Cease and Desist Order under PRC Section 30810, and is not barred by res judicata.  
Therefore since the issues raised in this proceeding by the Commission are substantially different 
from those issues allegedly resolved in the settlement, res judicata does not operate here. 
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Protection of the public interest prevents the application of res judicata. 
Respondents failed to address or even mention the fourth prong of the res judicata analysis: 
“Even if these [first three] threshold requirements are established, res judicata will not be applied 
‘if injustice would result or if the public interest requires that relitigation not be foreclosed. 
[Citations.]’” Citizens, 60 Cal. App. 4th at 1065 (quoting Consumers Lobby Against Monopolies 
v. Public Utilities Com. (1979) 25 Cal. 3d 891, 902).  The Citizens court expressly points out that 
res judicata was appropriately applied in that case—  
  

based upon the particular and rather unique circumstances presented to us, that the 
claims asserted by appellant in the present case were commendably advanced 
during negotiation and ratification of the settlement agreement . . . Only because 
we find that the right of public access . . . was considered, litigated and 
thoroughly protected do we accord binding effect to the settlement agreement in 
this proceeding despite appellant's lack of direct participation in the prior actions.  
  

Citizens, 60 Cal. App. 4th at 1074.  In this matter, it is certainly not in the public interest to 
foreclose the possibility of the Commission continuing an enforcement action against 
Respondent.  There was no uniquely “commendable” negotiation in the present case.  Quite the 
contrary, Access for All abandoned its duty to the public in settling a strong, promising case in 
exchange for a settlement which provided them fees and other financial payments.  The 
Commission was deliberately kept in the dark about the settlement agreement, which is now 
being invoked to prevent the Commission from enforcing the requirements of a Commission-
issued permit intended to protect public rights of access to the shoreline.  The result is grave loss 
of public access, which is not only an injustice but also in clear opposition to the public interest.  
The settlement in Citizens is thus not analogous to the settlement of Access for all v. Ackerberg.   
 
Moreover, the application of res judicata in Citizens was predicated on the nature of the 
settlement agreement, which “was the product of a reasonable compromise, and does not carry 
with it even the hint of any abdication of the role of public agent by the parties to the prior 
litigation.”  Id. at 1072.  The facts here are the exact opposite, as AFA has entered into a 
settlement that would abdicate its role as manager of the Ackerberg easement, in favor of 
terminating the easement entirely.  The application of res judicata here is thus not in the public 
interest, as public injustice would result as the public would be denied from accessing the beach 
for an indefinite period of time as a result of the Settlement Agreement. 
 
Res judicata is, of course, important to judicial economy and to protecting defendants from 
malicious litigation.  Here, however, the issue of public access and resolving Coastal Act 
violations was not resolved justly.  Violations remain on Respondent’s property and, in the 
interim until the County accessway is opened (if it is ever opened, which is unlikely and, in any 
event, not for many years), the public has neither accessway to this stretch of the coast, because 
the settlement did not open Respondent’s easement in the interim.  Therefore, unlike the 
judgment in Citizens, this Judgment did not “thoroughly protect” the right of public access.  
Indeed, the public interest requires that relitigation not be foreclosed, so that the Commission can 
enforce the public’s right to access the coast through the maximum number of accessways – 
including both the County-owned accessway and the easement on Respondent’s property.   
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4) Respondent  

Respondent argues that there was no pre-existing view of the beach or vertical access, and that 
today, a vertical accessway could not be required because of the absence of a “nexus” under 
Nollan.  Page 12, note 5 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 

CCC:  
 
The permit and its conditions were issued in 1984 and legally the Respondent had 60 days from 
permit issuance to challenge the permit.  Not only did they not do that, but they accepted and 
signed the permit and agreed to its terms.  The time to challenge the permit ran over 20 years ago 
and this argument is not legally relevant to this proceeding.  Moreover, the Commission, in 
issuing the original permit fully examined the access issue in light of the new proposed 
development and concluded that public access was required to make the development overall 
consistent with the Coastal Act.  During the more than twenty years since this permit was issued, 
the Respondent enjoyed the use of the development which would, but for this accessway, have 
been inconsistent with the Coastal Act and would not have been permitted. 
 

5) Respondent 

Respondent argues that the Judgment is consistent with the Commission’s 1985 decision 
imposing vertical access requirement, as well as the “commitment” the Commission made at that 
time to Ackerberg—namely, that the Commission would adopt a policy that publicly-owned 
easements should be opened before those obtained from private property owners.  Pages 2-3 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 

CCC:  
 
The Judgment is facially contrary to Special Condition 1 of the permit authorizing Respondent to 
proceed with the requested development. As this permitting condition required the irrevocable 
offer to dedicate an easement on the subject property, and the settlement purports to transfer this 
requirement to a pre-existing, unopened easement on land not associated with the subject 
property, it is not an adequate substitute to satisfy the requirements of the permit.  
 
Moreover, the county owned easement referenced in the Judgment was in existence in the same 
form at the time of the Commission meeting in 1985. At this meeting the Commission 
considered the necessity of a private easement when a public easement was unopened 
downcoast. The Commissioners considered this as a factor of whether to adopt staff 
recommendation requiring an easement and determined that the presence of another potential 
easement was not dispositive to the inquiry, as this section of Malibu has particularly limited 
public access to the beach. Additionally, during the hearing Commissioner Hisserich indicated 
that while he agreed that the general public policy should be to open public prior to privately 
held easements, he ultimately concurred with the decision to require an easement on the subject 
property. Commissioner Hisserich affirmed that the vertical easement on the Respondent’s 
property is distinguishable from the easement at 22132 PCH in that the easement on 
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Respondent’s property connects to 279 linear feet of public beach in addition to the section of 
beach located below the mean high tide line. Thus, there is more room for the public to recreate 
once they arrive at the beach via the vertical Ackerberg easement. The Judgment includes no 
compensation for the loss of this connectivity.  
 
 
6) Respondent 
 
Respondent claims that Commission Staff prepared and issued revised findings, specifically 
incorporating the changes into the staff report.  Respondent further asserts that, although Staff 
states it cannot locate this document, the document is part of the Roth lawsuit record (as 
evidenced by Bates stamping).  Page 13, note 6 (of Abbitt and Kaufman’s July 2, 2009 to Chair 
Neely) 

CCC:  

The issue of whether there were revised findings for this matter is a red herring.  The 
Commission, in its discussion clearly felt that even if there were to be some later permit 
amendment permitted, that this would only be appropriate if three specific preconditions were 
met, as is discussed elsewhere herein. The Respondent was aware of the analysis predicated on 
the three preconditions and specifically agreed to them.  These conditions have never been met 
so even if the revised finding had been formally adopted by the Commission or was incorporated 
by adopted findings, it would not have applied here or given any legal justification for 
extinguishing this easement.  See below for a full discussion of the issue of revised findings here. 
 
 
7) Respondent 

Respondent argues that the amending motion to accept applicant’s requested modification to the 
vertical access condition was withdrawn in favor of Staff’s suggestion of revised findings. 
Respondent alleges that revised findings were specifically adopted requiring the opening of 
public easements prior to private easements.  Page 12 (of Abbitt and Kaufman’s July 2, 2009 to 
Chair Neely) 

CCC: 

At the January 24, 1985 Commission meeting, several commissioners discussed adding language 
to the findings addressing a possible procedure to allow for extinguishing pending offers-to-
dedicate accessways across private property if other nearby, adequate, publicly owned 
accessways are opened first.  Then-Assistant Executive Director Peter Douglas stated that he 
would have such a statement added to the findings.  Most of the commissioners’ comments 
regarding changes to the findings were not explicit about whether the findings would be brought 
back to the Commission for a formal vote at a subsequent meeting, though the Chair did state at 
the conclusion of Commission deliberations that he expected the findings would be brought back 
to the Commission.  The meeting minutes also indicate that revised findings would be brought 
back to the Commission.  It does not appear that revised findings were ever brought back to the 
Commission for formal action, though the recorded OTD does include an insert that is 



Addendum for July 8, 2009 
Page 88 
 
characterized as an addition to the findings and that is consistent with the Commission’s 
deliberations.  Of course, Mrs. Ackerberg could have objected at the time if she felt that 
Commission staff was handling the findings inappropriately.  The Commission does not have 
any evidence that she did.   

In any event, the Commission’s regulations do not require the Commission to vote on revised 
findings unless the Commission action was substantially different than the staff recommendation.  
See 14 CCR section 13096(b).  In this instance, the Commission’s action was consistent with the 
staff recommendation. 

At the January 24, 1985 Commission meeting where the underlying coastal permit was 
conditionally approved, the Commission explicitly considered an amending motion that would 
provide for the extinguishment of this offer to dedicate an easement upon the opening of adjacent 
access points within 500 ft. While this proposed amendment was extensively discussed by the 
Commissioners, ultimately, the seconder of the amending motion withdrew his second and the 
amending motion died for lack of a second.  Commissioner Wright seconded this motion “to get 
it before the Commission, but I won’t be able to support it” (25), he later withdrew the second 
after generating discussion on the topic.  

Additionally, Commissioner Wright, who seconded the motion to amend, rather than echoing the 
proposed amendment, expounded the need for a system for extinguishing easements that were 
not picked up in cases where there is a plan to develop access (28).  He contemplated a much 
higher threshold for the extinguishment of an easement, specifically, that there is an access plan 
in place that does not require the easement in question, and that the easement has not been picked 
up.  He subsequently summarized, stating, “I could continue to support the amendment, if the 
extinguishment occurred after the development of the pending Los Angeles County LUP for the 
Santa Monica Mountains], and determined that this was not needed....and then if this accessway 
was needed, in terms of completing the [pending Los Angeles County LUP for the Santa Monica 
Mountains], then I would like to leave that option open.” (30-31). Commissioner Wright further 
specified that what he supported was in fact a “prioritization” of opening public before private 
easements. Thus, the possibility of automatically extinguishing an easement upon the opening of 
another in the same vicinity was not even contemplated by one of the only two proponents of the 
amendment.  

Then-Assistant Executive Director Douglas indicated his preference that this type of decision be 
made as a general policy decision, not on an individual basis, responding to the discussion 
regarding amending the permit by stating, “[w]hat you are saying, basically, is that the priority 
should be to develop publicly owned accessways before these private offers of dedications are, in 
fact, implemented, activated, and developed. And, that is a policy question that I think is 
appropriate for the LUP, and could be incorporated here in the finding, as a policy that you have 
taken, as opposed to a condition.” (34). Ultimately, the Commissioners voted unanimously to 
grant the permit as recommended and to add an additional finding effectively summarizing the 
Commission’s position that, in general, publicly owned accessways should be prioritized to be 
opened before privately owned access easements. Chairman Nutter agreed that, “…the place 
ultimately to make our policies stand, I think, is in the context of [pending Los Angeles County 
LUP for the Santa Monica Mountains] LCP.” (44).  
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On the question of whether to include additional findings, Assistant Executive Director Douglas 
agreed that he would, “put this discussion in the findings”, stating further that it was in fact the 
general policy of the access program to develop public access points first. Thus the 
Commissioners determined that an individual permit application was am inappropriate venue to 
address large access policy questions.  Therefore, while this was indeed expressed as the general 
policy of the Commission, the Commissioners nonetheless also determined that the offer to 
dedicate and open an easement on the Ackerberg’s property for public use was a necessary 
condition to finding the proposed project consistent with the Coastal Act. 

 
8) Respondent  
 
Respondent argues that the Commission clearly did not adopt the staff report prepared for the 
original Ackerberg permit (Staff Report, Exhibit 5), and that the transcript of hearing “is rife 
with instruction to Staff to prepare revised findings.” Respondent further argues that the 
Commission’s suggestion that revised findings were never adopted is unbelievable, and claims 
that the Commission is legally required to adopt findings.  Pages 11-12, note 4 (of Abbitt and 
Kaufman’s July 2, 2009 to Chair Neely) 

CCC: 
 
As discussed above, after rather extensive discussion, the proponent of the amendment, 
Commissioner Mc Innis settled on asking the staff to, “say they would be willing to put some 
pretty nice—I think they are pretty nice—words into the findings, at least.” Assistant Executive 
Director Peter Douglas agreed that to put in language, “consistent with the discussion that we’ve 
held here…I think the general policy there is one that we have held before, and this way it would 
become a know, conscious decision of the Commission.”    

 
Additionally, Respondents are correct in asserting that the Commission is legally required to 
adopt findings. Here, however, the Commission acted pursuant to the staff recommendation.  In 
the absence of explicit direction by the Commission, the staff report became the Commission’s 
findings.  In any event, the permit and conditions are legally enforceable and even if 
Respondent’s point were accurate, as discussed herein, and the additional language is included, it 
sets forth the three preconditions which have not been met.  
 
 
9) Respondent  
 
Respondent alleges that the Commission’s revised findings allow for the extinguishment of the 
easement.  Additionally, Respondent asserts that  she did not challenge the condition on reliance 
on CCC’s commitment that they would at least have a fair opportunity to extinguish the vertical 
access condition. Page 12, note 5 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
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CCC:  
 
Under the terms of the additional findings language included in the OTD, the easement has not 
been extinguished. The proposed additional findings specified three conditions requisite to the 
Commission considering a request by the Respondent to extinguish the easement. The findings 
that Mr. Reeser requested be added to the original Commission findings delineated these 
conditions, stating, “[t]his position assumes that the publicly owned accessway is within 500 feet 
of the subject property, that it is equally suitable for public use based on management and safety 
concerns, and that improvements to accomplish public use are feasible. Once a public accessway 
has been improved and opened for public use, and a suitable policy and mechanism has been 
developed and adopted to ensure that such a vertical accessway remains open and available for 
public use and assuming the Commission has approved a policy that outstanding offers to 
dedicate additional vertical access easements within 500 feet of an opened vertical accessway 
can then be extinguished, staff will initiate actions to notify affected property owners that they 
can take steps to extinguish such offers to dedicate.” (Letter from Ed Reeser to Gary Gleason, 
February 12, 1985).  

 
The first condition was that the Commission approve a policy that outstanding offers to dedicate 
additional vertical access easements within 500 feet of an opened vertical accessway can be 
extinguished. The second condition was that a public accessway be improved and opened for 
public use. Lastly, the informal findings required the development of a “suitable” policy and 
mechanism to ensure that such a vertical accessway remains open and available for public use. 
These conditions have not been met as the Commission did not ultimately approve a policy 
allowing for the extinguishment of outstanding offers to dedicate easements, nor did the 
Commission develop a policy or mechanism which could insure that other already open and 
publicly used accessways would remain open for public use. Lastly, to date and for the 
foreseeable future there are no improved and open accessways available within 500 ft of the 
Respondent’s property. Therefore none of the prerequisites listed in the extra findings for the 
permit have been met and thus the easement is not qualified for extinguishment consideration. 

 
Finally, Respondent’s failure to challenge the conditions of the permit allegedly based on 
reliance on the possibility of eventual extinguishment of the easement is not a persuasive 
rationale for violating the terms of the permit now. If the downcoast public access is as viable 
and beneficial to the public as Respondent claims, Respondent may apply for a permit 
amendment under Section 13166 of the Coastal Act Regulations. Though Respondent has yet to 
take advantage of the amending process, Respondent is free to apply for such an amendment at 
any point.  
 
 
10) Respondent 
 
Respondent claims that in December 2008, Ms. Abbitt twice requested that staff provide a copy 
of file for approval of the Trueblood seawall, CDP No. 5-83-360.  Page 9, footnote 3 (of Abbitt 
and Kaufman’s July 2, 2009 to Chair Neely) 
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CCC:  
 
While it is true that Respondent requested documents at the end of a telephone conversation, 
staff indicated to Ms. Abbitt that she would be required to coordinate with and pay for a copying 
service to reproduce the large scale plans (since Commission staff offices do not have the ability 
to reproduce such large documents).  Ms. Abbitt failed to follow up on this, did not coordinate 
with a copying service and did not pay for the plans to be reproduced. 
 
 
11) Respondent 
 
Respondent alleges that the rock riprap in front of the bulkhead and within the lateral access 
easement is not a violation of the 1983 CDP or unpermitted under the Coastal Act.  Pages 9-10 
(of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC:  
 
While this was discussed in the staff report for this matter (at pgs. 32, 38-41), it is clear that the 
Commission findings for the permit include specific measurements of the bulkhead, including 
the diameter of the rocks to be used, attached as Exhibit 3.  The riprap at issue in this matter was 
not approved under the 1983 permit or any other permit, exceeds the approved specifications in 
the 1983 permit, and lies within the lateral access easement that the Commission required to 
bring the bulkhead into compliance with the Coastal Act.  Thus, its placement constitutes 
unpermitted development and/or development inconsistent with an existing permit, either of 
which constitutes a violation of the Coastal Act and authorizes the Commission to issue this 
Cease and Desist Order.  Furthermore, the Commission required the lateral easement to mitigate 
for the shoreline impacts that could result from the bulkhead and specifically required the offer 
to dedicate the easement to prohibit interference with public use.  The riprap extends into the 
easement, thus taking up public beach and extending the scouring effects from wave uprush of 
the bulkhead into the seaward extent of the easement area.  Mrs. Ackerberg has provided no 
evidence that the rocks were preexisting.  The Commission approved the 1983 permit for the 
bulkhead according to the schematic attached to the findings as Exhibit 3.  The schematic states 
that immediately seaward of the bulkhead, boulders were to be “replaced with rock and gravel 
waste mix,” the diameter of which was not to exceed 1 foot in diameter. 
 
 
12) Respondent  
 
Respondent claims that during 1985 hearing, the Commission noted the superiority of county 
accessway (as evidenced by its policy adoption).  Page 17 (of Abbitt and Kaufman’s July 2, 2009 
to Chair Neely)  
 
CCC: 
 
First, the Commission did not adopt policy in its approval of the Ackerberg CDP.  In fact, they 
chose to specifically avoid such a policy decision by stating that such broader public access 
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issues should be addressed in a future LCP.  There was a general sense during the Commission’s 
deliberations that public accessways should be opened first, but only in order to minimize the 
burden on private parties, not because public accessways are somehow inherently superior. 
 
 
13)  Respondent 
 
Respondent claims that even absent the Judgment, the current CDO proceeding is premature 
because it seeks “removal” of development in the easement area and no permit has been 
sought/authorized for the development of the vertical easement. Page 19 (of Abbitt and 
Kaufman’s July 2, 2009 to Chair Neely).  
 
CCC: 
 
Once a public access easement exists, it is not premature to demand that it not be obstructed.  
Given that the obstruction must be removed prior to construction of improvements, it makes 
sense to proceed with the order first.   
 
 
14) Respondent  
Respondent asserts that the Commission approved development in the easement area until the 
easement is “picked up and used” and that plans submitted for the Ackerberg development 
reflected that the development would extend to the property line and items such as a perimeter 
block wall, fences, railing, and landscaping would be erected in the easement.  Page 20 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC: 
 
The Commission did not approve any development in the easement area.  If easement holders 
had to wait until they were actually using it before Ackerberg would have to remove her 
encroachments, it would never open.   
 
In addition, none of the items listed in Ackerberg’s assertion were depicted on the Commission 
approved, final plans.    Even Mrs. Ackerberg, through her legal counsel at the time and 
subsequent to, the 1985 Commission hearing acknowledged that any legal improvements made 
in the easement areas were to be temporary, and removed once the easement areas accepted (as 
more fully discussed on pages 34-35 of the staff report for this matter). 
 
 
15) Respondent 
 
Respondent raises a due process question with regards to the fact that the Attorney General sits 
right next to, and advises the Chair of the Commission, and may discuss the matter at issue with 
the Commissioners in closed session, citing Nightlife Partners, Ltd. V. City of Beverly Hills 
(2003) 108 Cal.App.4th 81, 92.  Page 22 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely)  
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CCC: 
 
The Attorney General (“AG”) referred to here by Respondent is not an advocate on either side of 
this matter.  The AG sits with the Commission as its neutral advisor.  In this case, the AG has not 
advised staff regarding its recommendation and is not advocating on behalf of the staff 
recommendation.  “In the absence of financial or other personal interest, and when rules 
mandating an agency's internal separation of functions and prohibiting ex parte communications 
are observed, the presumption of impartiality can be overcome only by specific evidence 
demonstrating actual bias or a particular combination of circumstances creating an unacceptable 
risk of bias.”  Morongo Band of Mission Indians v. State Water Resources Control Board (2009) 
45 Cal. 4th 731, 741.  Respondent has failed to demonstrate actual bias from the mere fact that 
the AG serves as the Commission’s legal advisor, failing to meet the standard of Morongo Band. 
 
 
16) Respondent 
 
Respondent argues that “considerable evidence available to, or submitted to, Staff has not been 
presented to the Commission.  This includes:  the transcript from the 1985 hearing; 
correspondence concerning the 1985 hearing; the 1985 ‘revised findings’; and exhibits attached 
to Ms. Abbitt’s October 21 letter to demonstrate that there is no seawall violation.”  Page 23 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC:  
 
In fact, Commission staff did not have the transcript until receipt of the July 2 Abbitt and 
Kaufmann letter, 5 days before the hearing, as Ms. Abbitt and Mr. Kaufmann concede elsewhere 
in their letter.  Id. at 11.  Commission staff did not even know that a transcript existed until 
receiving the Abbitt and Kaufmann letter.  It was prepared in conjunction with litigation in which 
Mr. Kaufmann was involved, but he failed to provide a copy to the Commission until 5 days 
prior to the hearing.  In any event, the quotes of the 1985 hearing, which Commission staff 
prepared by listening to the hearing tapes, are confirmed by the hearing transcript provided by 
the Respondent. 
 
 




