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STAFF REPORT AND RECOMMENDATION ON APPEAL 
SUBSTANTIAL ISSUE

 
 
LOCAL GOVERNMENT:  City of Encinitas 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-ENC-09-41 
 
APPLICANT:  Leonard Okun 
 
PROJECT DESCRIPTION:  Demolish existing single-family residence that straddles two lots (Lots 

18 and 19) and construct 3,136 sq. ft. two-story, 25 ½ -ft. high single-family home with 
459 sq. ft. garage and 1,798 sq. ft. basement on an 10,419 sq. ft. coastal blufftop lot.  The 
residence will be located 40 ft. landward of a reconstructed bluff edge and the second floor 
will be cantilevered 7.5 ft. seaward of the first floor.   

 
PROJECT LOCATION:  828 Neptune Avenue, Encinitas, Lot 19, APN 256-011-02 & 13 
 
APPELLANTS:  Commissioners Sara Wan and Mary Shallenberger 
              
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  City of Encinitas Certified LCP; Appeal 

applications by Commissioners Wan and Shallenberger dated 7/7/09; Case 
Number 08-189 PCIN; City Permit #07-155-CDP; Project plans “Okun 
Residence” by Cohn+Associates Architecture Planning12/2/08; “Review 
Memorandum” by GEOPACIFIC INC. dated April 21, 2008; “Additional 
Geotechnical Recommendations” by Soil Engineering Construction, Inc. dated 
May 21, 2008; Emergency Permits 6-96-96-G/Okun, 6-01-005/Okun, 6- 6-01-
011-G/Okun, 6-01-40-G/Okun, 6-01-62-G/Okun, 6-02-074-G/Okun and 01-85-
G/Okun; Coastal Development Permit 6-05-30/Okun. 
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I.  Appellants Contend That:  The City approval is inconsistent with the LCP because: 1) 
the home will be sited closer than 40 ft. inland of the natural coastal blufftop edge; 2) the 
second floor cantilevered section will be located greater than 7.5 ft. seaward of the 
minimum 40 ft. setback location; 3) the City defined the “bluff edge” differently than the 
LCP certified definition requires; 4)  the City failed to require the home be designed so as 
to be removed if threatened in the future and; 5) the City failed to require the applicant to 
adequately demonstrate the home will be safe over its lifetime so as to not require 
shoreline protection 
              
 
II.  Local Government Action:  On February 19, 2009, per the applicant’s request, the 
City Planning Commission approved a “Planning Commission Interpretation” of the 
“bluff edge” at the subject site as being located along the seaward side of the 
reconstructed bluff.  The coastal development permit was approved by the City of 
Encinitas Planning Commission on June 4, 2009.  Specific conditions were attached 
which, among other things, require the use of Best Management Practices to control and 
filter polluted runoff and implementation of grading and drainage controls to assure no 
runoff occurs over the bluff, a prohibition of permanent irrigation within 40 ft. of the 
coastal bluff edge setback, the use of only non-invasive, drought-tolerant plants, 
submission of an “as built geotechnical report” to verify recommendations of the 
Geotechnical Report are implemented, submission of demolition plans for the existing 
residence and submission of final construction plans and structural calculations for the 
new residence.   
              
 
III. Appeal Procedures:  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located within mapped appealable areas.  The grounds for such an appeal are limited to 
the assertion that “development does not conform to the standards set forth in the 
certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
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Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo hearing on the permit application, the applicable test for the 
Commission to consider is whether the proposed development is in conformity with the 
certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:  I move that the Commission determine that Appeal No. 

A-6-ENC-09-41raises NO substantial issue with respect 
to the grounds on which the appeal has been filed under 
§ 30603 of the Coastal Act. 

 
 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  
The motion passes only by an affirmative vote of the majority of the appointed Commissioners 
present. 
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RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-ENC-09-41 presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act 
regarding consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
 

1. Project Description/Permit History.  The project as approved by the City involves 
the demolition of an existing single-family residence that straddles two lots (Lots 18 and 19) 
and construction of a 3,136 sq. ft. two-story, 25 ½ -ft. high single-family home with 459 
sq. ft. garage and 1,798 sq. ft. basement on an 10,419 sq. ft. coastal blufftop lot.  The new 
home will be sited on Lot 19 so as to not straddle the lot line and another home is 
proposed on Lot 18 pursuant to a separate coastal development permit (Ref. Appeal A-6-
ENC-09-40/Okun).  The residence will be located 40 ft. landward of a reconstructed bluff 
edge and the second floor will be cantilevered 7.5 ft. seaward of the first floor.   
 
In 1996 the bluff fronting the subject residence sustained a series of 
sloughages/landslides that eventually led to the loss of portions of the residence.  The 
landslides extended to two lots south of the subject site and three lots north.  As a result 
of these landslides, the Executive Director approved emergency permits in 1996 
authorizing a series of measures to temporarily protect the residence until more 
substantive measures could be designed and implemented.  These included the use of soil 
nails, chemical grouting, the placement of riprap at the toe of the landslide and 
underpinning of the residence.  Of these, only the underpinning of the residence 
subsequently occurred (ref. Emergency Permit 6-96-96-G/Okun).  In January of 2001, the 
Executive Director authorized an emergency permit for the construction of a 100 ft.-long, 
20 to 27 ft. high seawall to be backfilled with soil (Ref. Emergency Permit #6-01-
005/Okun) to protect the existing home.  Since the work was not completed before the 
emergency permit expired, the Executive Director authorized a new emergency permit 
for the seawall’s completion in June of 2001 (ref. Emergency Permit #6-01-85-G/Okun).  
The applicant was informed (in the context of each emergency permit authorization) and 
signed an acknowledgement that the work authorized by the permit was “temporary and 
subject to removal if a regular Coastal Permit is not obtained to permanently authorize 
the emergency work” and that any such permit may be subject to substantial conditions. 
Because of winter storms that occurred during the construction, the Executive Director 
also authorized the temporary placement of riprap seaward of the seawall to protect a 
construction platform/ramp (Ref. Emergency Permit 6-01-011-G/Okun).  During 
construction of the seawall, the Executive Director also authorized the construction of an 
approximately 100 ft.-long upper bluff retaining wall, approximately 14 to 20 ft.-high to 
be placed approximately 20 ft. seaward of the bluff edge and backfilled (Ref. Emergency 
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Permits #6-01-40-G/Okun, 6-01-62-G/Okun and 6-02-074-G/Okun.  The upper wall was 
proposed to be colored and textured to match the natural bluff.  At the time of 
construction of this upper bluff wall, portions of the residence were undermined such that 
they extended 10 ft. seaward of the bluff edge.     
 
Both the seawall and upper bluff retention systems authorized by the emergency permits 
were subsequently constructed.  In addition, although soil was approved to backfill the 
area between the seawall and the upper bluff retaining wall, the applicant substituted 
gravel for the soil in violation of the emergency permit.  The gravel was highly visible 
and not in character with the natural appearance of the bluffs along this section of 
coastline.  The upper bluff retaining wall and backfill behind the seawall lie within the 
City of Encinitas’ coastal development permit jurisdiction.  On March 3, 2005, the City 
approved the required follow-up coastal development permit for the residential 
underpinning, upper bluff wall and backfill material.  To mitigate the visual impacts of 
the gravel material that was placed without authorization, the City required that a portion 
of the gravel be removed and be replaced by soil and landscaping.  In the area where 
gravel could not be completely removed, the City required the gravel be covered by soil 
and landscaped.  That action by the City was not appealed to the Coastal Commission.  In 
September of 2005, the Commission approved the required follow-up regular coastal 
development permit for the construction of a 100 ft.-long, 20-27 ft. high seawall at the 
base of the bluff subject to several special conditions including a requirement that the 
seawall be monitored and maintained in its approved state (Ref. CDP #6-05-30/Okun).  
Special Condition #5 of that permit also required that monitoring reports be submitted for 
Executive Director review every year for three years and then every three years thereafter 
for the life of the seawall.  Although the seawall was completed in 2005, the applicant 
has failed to submit any of the monitoring reports as required by Special Condition #5 of 
the seawall permit, in an apparent violation of Coastal Development Permit #6-05-30. 
 
The proposed development is located on a coastal blufftop lot on the west side of 
Neptune Avenue (first public road) in Encinitas approximately six lots south of Beacon’s 
Beach access path.  The standard of review is the certified City of Encinitas Local 
Coastal Program and the public access policies of the Coastal Act. 
 
 2.  LCP Consistency.  The appellants’ first contention is that the City approval is 
inconsistent with the certified LCP requirement that new development on a coastal 
blufftop be sited no closer than 40 ft. inland of the natural bluff edge because the City 
incorrectly identified the location of the bluff edge.  Sections 30.34.020(B) and 
30.34.020(C)(1) of the City’s certified Implementation Plan (IP) require that new 
principal structures be located no closer than 40 ft. inland of the natural bluff edge.  The 
City allowed the project to be sited 40 ft. inland of the western edge of an upper bluff 
retaining wall which extends up to approximately 12 feet seaward of the natural bluff 
edge at the subject location.  As a result, based on the applicant’s site plan, the home will 
be sited as close as 28 ft. from the natural bluff edge which is inconsisent with the 
requirements of Section 30.34.020(B) that states, in part: 
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In addition to development and design regulations which otherwise apply, the 
following development standards shall apply to properties within the Coastal Bluff 
Overlay Zone.  In case of conflict between the following standards and other 
standards, regulations and guidelines applicable to a given property, the more 
restrictive shall regulate.  
 

  1.  With the following exceptions, no principal structure, accessory structure, 
facility or improvement shall be constructed, placed or installed within 40 
feet of the top edge of the coastal bluff.  Exceptions are as follows: 

 
   a.  Principal and accessory structures closer than 40 feet but not 

closer than 25 feet from the top edge of the coastal bluff, as reviewed 
and approved pursuant to subsection C "Development Processing 
and Approval" below.  This exception to allow a minimum setback 
of no less than 25 feet shall be limited to additions or expansions to 
existing principal structures which are already located seaward of the 
40 foot coastal blufftop setback, provided the proposed addition or 
expansion is located no further seaward than the existing principal 
structure, is setback a minimum of 25 feet from the coastal blufftop 
edge and the applicant agrees to remove the proposed addition or 
expansion, either in part or entirely, should it become threatened in 
the future.  Any new construction shall be specifically designed and 
constructed such that it could be removed in the event of 
endangerment and the property owner shall agree to participate in 
any comprehensive plan adopted by the City to address coastal bluff 
recession and shoreline erosion problems in the City.   

 
   b.  Minor accessory structures and improvements located at grade, 

including landscaping, shall be allowed to within 5 feet of the top 
edge of the coastal bluff.  Precautions must be taken when placing 
structures close to the bluff edge to ensure that the integrity of the 
bluff is not threatened.  For the purposes of the Coastal Bluff Overlay 
Zones, "minor accessory structures and improvements" are defined 
as those requiring no City approval or permit including a building or 
grading permit, and not attached to any principal or accessory 
structure which would require a permit.  Grading for reasonable 
pedestrian access in and around a principal or accessory structure 
may be permitted by the City Engineer following review of a site 
specific soils report.  

 
   c.  Essential public improvements providing coastal access, 

protecting natural resources, or providing for public safety, as 
reviewed and approved pursuant to subsection C "Development 
Processing and Approval" below, including but not limited to, 
walkways leading to approved public beach access facilities, open 



A-6-ENC-09-41 
Page 7 

 
 

 
fences for safety or resource protection, public seating benches, 
lighting standards, and signs.  

 
   d.  Drainage improvements within 5 feet of the top edge of coastal 

bluff as required to satisfy Section 30.34.020(B)5 of this Code.  
 
  [ . . .] 
 
In addition, Section Section 30.34.020(C)(1) contains similar restrictions: 
 
 
 C. DEVELOPMENT PROCESSING AND APPROVAL.  In addition to 
findings and processing requirements otherwise applicable, the following establishes 
specific processing and finding requirements for proposed development within the Coastal 
Bluff Overlay Zone.  The Planning Commission shall be the authorized agency for 
reviewing and granting discretionary approvals for proposed development within the 
Coastal Bluff Overlay Zone.  Recommendations to the Planning Commission shall come 
from staff and qualified City Consultants.  (Ord. 96-07) 
 
 1. Development and improvement in compliance with the development 

standards in paragraph B "Development Standards", proposing no structure 
or facility on or within 40 feet of the top edge of the coastal bluff (except for 
minor accessory structures and improvements allowed pursuant to Section 
30.34.02(B)1b, and proposing no preemptive measure as defined below), 
shall be subject to the following:  submittal and acceptance of a site-specific 
soils report and geotechnical review described by paragraph D "Application 
Submittal Requirements" below.  The authorized decision-making authority 
for the proposal shall make the findings required based on the soils report 
and geotechnical review for any project approval.  A Second Story 
cantilevered portion of a structure which is demonstrated through standard 
engineering practices not to create an unnecessary surcharge load upon the 
bluff area may be permitted 20% beyond the top edge of bluff setback if a 
finding can be made by the authorized agency that no private or public views 
would be significantly impacted by the construction of the cantilevered 
portion of the structure. (Ord. 92-31) 

  
The project, as approved by the City, does not involve the above-cited exceptions to the 40 
ft. minimum setback from the bluff edge for new development, therefore, the City is 
required to site the new residence no closer than 40 ft. inland of the natural bluff edge.  In 
addition, “bluff edge” is defined in the City’s certified IP as: 
 

BLUFF EDGE shall mean the upper termination of a bluff.  When the top edge of 
the bluff is rounded away from the face of the bluff as a result of erosional processes 
related to the presence of the steep bluff face, the edge shall be defined as that point 
nearest the bluff beyond which the downward gradient of the land surface increases 
more or less continuously until it reaches the general gradient of the bluff.  In a case 
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where there is a step-like feature at the top of the bluff face, the landward edge of the 
topmost riser shall be taken to be the bluff edge.  In those cases where irregularities, 
erosion intrusions, structures or bluff stabilizing devices exist on a subject property 
so that a reliable determination of the bluff edge cannot be made by visual or 
topographic evidence, the Director shall determine the location of the bluff edge 
after evaluation of a geologic and soil report.  

 
This definition refers to the natural bluff edge and does not make an allowance for a 
reconstructed artificial bluff edge.  In addition, as the definition describes, if there is an 
irregularity to the bluff edge such as when a bluff stabilizing device is located over the 
natural bluff edge (which is the case here), then the Planning Director is required to 
determine the bluff edge “after evaluation of a geologic and soil report.”  The purpose of 
evaluating a geologic or soil report is to assist the Director in locating the natural bluff edge 
when it is covered over by a structure or device.  In addition, in a memorandum to the City 
on April 21, 2008, the City’s geotechnical consultant advised the City that the applicant’s 
geotechnical reports have failed to adequately identify the correct top of bluff.  He wrote: 
 

The architect calculates the 40’ setback from the top of bluff as the top of the 
recently constructed upper bluff wall.  This is not the top of bluff, as stated by the 
City of Encinitas Planning Department and its geotechnical consultant in several 
meetings with the owner and his consultants.  The top of bluff as previously stated is 
the top of the slope prior to construction of the upper wall.  The top of bluff changed 
significantly after a landslide in the mid 1990’s.  The existing upper bluff wall has 
artificially created additional back yard area and is not be used as the top of bluff 
designation.  (“Review Memorandum” by GEOPACIFIC INC. dated April 21, 
2008) 

 
Prior to the City approval of the subject development, the applicant requested the Planning 
Commission provide a formal interpretation as to what constitutes a “top edge of bluff” for 
the purpose of determining the location of the minimum 40 ft. setback from the coastal bluff 
for future development.  In February 2009, the Planning Commission approved a “Planning 
Commission Interpretation” (Case #08-189 PCIN) which identified that the western edge of 
the upper bluff retention system should be used as the “bluff edge” in order to accommodate 
future development of the site.  The Planning Commission took this action even though City 
and Coastal Commission staff identified that the LCP requires the setback be determined 
from the edge of the natural bluff edge: 

 
“Staff consulted with the California Coastal Commission staff to discuss and review 
the subject request.  Coastal Commission staff concurred with City staff’s 
determination that the coastal bluff setback shall be measured from the preexisting 
natural edge of coastal bluff as determined and certified by Soil Engineering 
Construction Inc. Engineering Firm in their Geotechnical Evaluation dated January 
2, 2001, prepared for the construction of the upper wall. . .”  (Planning Commission 
Agenda Report, February 19, 2009, Case Number 08-189 PCIN) 
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In this case, the City chose to ignore that requirement and allowed the applicant to use the 
seaward edge of the upper bluff retention device as the “bluff edge”.  In addition, the plans 
approved by the City identified the location of the natural bluff edge, but the City failed to 
require the applicant to site the residence 40 ft. inland of the natural bluff edge (Ref. 
“Neptune Residence” by Cohn+Associates Architecture Planning dated 12/2/08). 
  
Based on the above discussion, the City appears to have incorrectly determined the top edge 
of the bluff and thereby has incorrectly located the new development closer than 40 ft. 
landward of the bluff edge, inconsistent with the certified LCP.  Therefore, the appellants’ 
contention that the City approval is inconsistent with the certified LCP, as it relates to 
siting new development no closer than 40 ft. inland of the natural bluff edge, raises a 
substantial issue. 
 
The second contention of the appellants is that the proposed second floor cantilever of 7.5 
feet seaward of the 40 ft. geologic setback is also inconsistent with the LCP since the 40 
ft. setback was incorrectly determined.  Section 30.34.020(C)(1) of the certified IP allows 
for a second floor extension that extends no more than 20% seaward of the mimimum 40 
ft. geologic setback: 
 

. . .  A Second Story cantilevered portion of a structure which is demonstrated 
through standard engineering practices not to create an unnecessary surcharge load 
upon the bluff area may be permitted 20% beyond the top edge of bluff setback if a 
finding can be made by the authorized agency that no private or public views would 
be significantly impacted by the construction of the cantilevered portion of the 
structure.  

 
In this case, since the home was approved to be located within 28 ft. of the natural bluff 
edge, the proposed second floor extension would be located within 20.5 ft. of the bluff edge 
and would represent an approximate 50% seaward extension from the required minimum 40 
ft. geologic setback which is inconsistent with Section 30.34.020(C)(1) of the certified 
LCP.  If the City had sited the new residence at 40 ft. seaward of the natural bluff and if 
that location were determined to be safe over 75 years, then the proposed 7.5 ft. extension 
of the second floor seaward of the residence would be consistent with the LCP.  
However, as identified by the appellants, it appears the City has approved the siting of the 
residence as close as 28 ft. landward of the natural bluff, which would result in the 
second floor extension being located 20.5 ft. landward of the natural bluff and which 
would be inconsistent with the LCP.  Therefore, on this issue, the appellants have also 
raised a substantial issue.  
 
The third contention by the appellants is that the City failed to require the proposed home to 
be designed so that it could be removed if threatened in the future.   Public Safety (PS) 
Policy 1.6 of the certified LUP requires that any new structure on the bluff be designed and 
constructed in a manner so that it could be removed in its entirety if threatened in the future 
and requires the applicant to agree to participate in the development of the Comprehensive 
Plan addressing coastal recession and shoreline 
erosion: 
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POLICY 1.6:  The City shall provide for the reduction of unnatural causes of 
bluff erosion, as detailed in the Zoning Code, by: 

 
[. . .] 
 
 In all cases, all new construction shall be specifically designed and 

constructed such that it could be removed in the event of endangerment 
and the applicant shall agree to participate in any comprehensive plan 
adopted by the City to address coastal bluff recession and shoreline 
erosion problems in the City. 

 
While the applicant provided a written agreement to participate in the development of a 
Comprehensive Plan, the City approval did not require that the home be designed and 
constructed so that it could be removed in the future if threatened as required by PS Policy 
1.6.  Instead, the City simply accepted a statement from the applicant that “noted that the 
project could be moved either as a unit or as structurally separable units.”  In addition, the 
City approval identified that “[t]his in no way represents a commitment on the part of the 
owner or owner’s successor to remove the structure(s) at any time.”  In order to comply with 
this requirement, the appellants assert that the City should have required submission of final 
plans documenting the way in which the home would be designed and constructed so as to 
be removed if threatened.  On this point the appellants appear to have raised a substantial 
issue because unless the home is constructed in a way to assure it could be removed if 
threatened in the future, this provision of the LCP could not be enforced.  Therefore, the 
City’ approval is inconsistent with PS Policy 1.6 of the certified LUP and the appellants 
have raised a substantial issue.   
 
The final contention of the appellants is that the City failed to have the applicant adequately 
demonstrate that the home will be sited in a safe location and not require shoreline 
protection over its lifetime.  Section 30.34.020(D) of the certified IP requires that the 
applicant submit a soils report or geotechnical review that demonstrates the proposed 
residence will safe over its lifetime so as to not require shoreline protection: 
 

APPLICATION SUBMITTAL REQUIREMENTS.  Each application to the City for 
a permit or development approval for property under the Coastal Bluff Overlay Zone 
shall be accompanied by a soils report, and either a geotechnical review or 
geotechnical report as specified in paragraph C "Development Processing and 
Approval" above.  Each review/report shall be prepared by a certified engineering 
geologist who has been pre-qualified as knowledgeable in City standards, coastal 
engineering and engineering geology.  The review/report shall certify that the 
development proposed will have no adverse affect on the stability of the bluff, will 
not endanger life or property, and that any proposed structure or facility is expected 
to be reasonably safe from failure and erosion over its lifetime without having to 
propose any shore or bluff stabilization to protect the structure in the future.  Each 
review/report shall consider, describe and analyze the following:   
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  1. Cliff geometry and site topography, extending the surveying work 

beyond the site as needed to depict unusual geomorphic conditions that 
might affect the site; 

 
  2. Historic, current and foreseeable-cliffs erosion, including 

investigation or recorded land surveys and tax assessment records in addition 
to land use of historic maps and photographs where available and possible 
changes in shore configuration and sand transport; 

 
  3. Geologic conditions, including soil, sediment and rock types and 

characteristics in addition to structural features, such as bedding, joints and 
faults; 

 
  4. Evidence of past or potential landslide conditions, the implications of 

such conditions for the proposed development, and the potential effects of 
the development on landslide activity; 

 
  5. Impact of construction activity on the stability of the site and 

adjacent area;  
 
  6. Ground and surface water conditions and variations, including 

hydrologic changes caused by the development e.g., introduction of 
irrigation water to the ground water system; alterations in surface drainage); 

 
  7. Potential erodibility of site and mitigating measures to be used to 

ensure minimized erosion problems during and after construction (i.e., 
landscaping and drainage design); 

 
  8. Effects of marine erosion on seacliffs and estimated rate of erosion at 

the base of the bluff fronting the subject site based on current and historical 
data; (Ord. 95-04) 

 
  9. Potential effects of seismic forces resulting from a maximum 

credible earthquake; 
 
  10. Any other factors that might affect slope stability; 
 
  11. Mitigation measures and alternative solutions for any potential 

impacts. 
 

The report shall also express a professional opinion as to whether the project can be 
designed or located so that it will neither be subject to nor contribute to significant 
geologic instability throughout the life span of the project.  The report shall use a 
current acceptable engineering stability analysis method and shall also describe the 
degree of uncertainty of analytical results due to assumptions and unknowns.  The 



A-6-ENC-09-41 
Page 12 

 
 

 
degree of analysis required shall be appropriate to the degree of potential risk 
presented by the site and the proposed project. 
 
In addition to the above, each geotechnical report shall include identification of the 
daylight line behind the top of the bluff established by a bluff slope failure plane 
analysis.  This slope failure analysis shall be performed according to geotechnical 
engineering standards, and shall: 
 
 - Cover all types of slope failure. 
 
 - Demonstrate a safety factor against slope failure of 1.5. 
 
 - Address a time period of analysis of 75 years. 
 
Any newly proposed structure, other than a minor accessory structure or 
improvement, or a preemptive measure, which is proposed closer than 40 feet to the 
edge of the bluff shall be demonstrated to be behind the identified daylight line.  
Analysis methods alternate to a slope failure plane analysis which predict an 
equivalent level of safety may be proposed, and must be accepted in the City's 
review of the geotechnical report. 
[. . .] 

 
In addition to siting the new development no closer than 40 ft. landward of the natural bluff 
edge pursuant to Section 30.34.020(B) of the City’s certified IP, Section 30.34.020(D) of 
the IP as cited above, requires the applicant to evaluate a series of listed geologic concerns 
as well as to perform a slope stability analysis that evaluates existing conditions and 
conditions after 75 years so as to determine if 40 ft. will be a safe setback or if a larger 
setback is necessary to assure stability over 75 years.  In particular, Section 30.34.020(D) 
requires the geotechnical information demonstrate a safety factor against slope failure of 
1.5 addressing a period of analysis of 75 years.  In review of the geotechnical information 
submitted to the City by the applicant, it appears that the slope stability analysis was 
limited to existing conditions and did not include an evaluation of 75 years as required by 
the LCP.  In addition, there is no discussion, description or evaluation of all the other 
listed concerns such as erosion rate, geologic conditions, groundwater condition, etc. and 
there is not even a description or evaluation of the existing shoreline protective devices 
located on site.  Section 30.34.020(D) of the IP requires a thorough geotechnical 
evaluation of the site in order to determine where new development can be safely sited.  
It appears this did not occur for the subject development.  Instead, it appears that the City 
and applicant assume that the existing shoreline protective devices will be safe over the 
lifetime of the new home, but that is not specifically addressed in the geotechnical 
reports.   
 
However, even if there had been a thorough analysis of the structural integrity of the 
existing shoreline devices today, there is no way to know how these structures will 
perform in the future and, therefore, new development should be sited in a location that is 
not dependment on these shoreline protective devices.  As previously described, the 
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applicant received a series of coastal development permits and emergency permits for the 
construction of a seawall, reconstructed bluff and upper-bluff below grade retention 
structure which were designed to protect an existing single-family home that was threatened 
by erosion.  These shoreline devices were not designed and approved to accommodate 
future redevelopment of the blufftop parcels.  While the existing seawall and other shoreline 
protective devices will provide a level of protection for some period of time, there is no way 
to assure that the structures will perform as designed over the lifetime of new development 
which is generally considered to be 75 years.  In fact, the seawall approved by the 
Commission in 2005 was only proposed to have a “life expectancy” of 22 years if monitored 
and maintained as designed.  However, as previously identified, the applicant is required to 
monitor and maintain the existing seawall and submit monitoring reports to the Executive 
Director every year for the first three years and every three years thereafter for the life of the 
seawall.  In this case, however, the applicant has failed to submit any of those reports as 
required.  In addition, there is no evidence in the City file that these reports were prepared or 
submitted to the City for their review of the subject development.  Therefore, given that the 
existing shoreline protection was constructed to protect a home that is now proposed to be 
demolished, the uncertainty that the existing protection will remain and function for the life 
of the new structure and the fact that monitoring reports have not been prepared to even 
document that the protective devices are operating effectively today, new development 
should be sited where it will not be dependent on the existing shoreline protective devices 
for protection.     
 
In this case, the City approved siting of the new residence as close as 28 ft. landward of 
the natural bluff edge which is inconsistent with Section 30.34.020(B) of the certified IP 
and it appears that the City failed to adequately evaluate whether the new home will be 
safe over the next 75 years as required by Section 30.34.020(D) of the certified IP.  
Therefore, it cannot be determined whether a home that is sited only 28 ft. landward of 
the natural bluff edge will be safe over 75 years.  Therefore, on this issue as well, the 
appellants have raised a substantial issue.   
 

3.  Conclusion.  Based on the information cited above, it appears the City approval 
of the demolition of the existing home and construction of a new home is inconsistent 
with Public Safety (PS) Policy 1.6 of the City’s certified LUP and Sections 30.34.020(B), 
30.34.020(D) and 30.34.020(C)(1) of the City’s certified Implementation Plan (IP) 
relating to siting of new development on a coastal blufftop so as to assure it will be safe 
from failure and erosion over its lifetime without requiring shoreline protection.  The 
City’s use of an incorrect bluff edge along with an inadequate geotechnical review could 
result in the new home being sited in a location that would be subject to threat in the 
future.  Therefore, the Commission finds that a substantial issue exists with respect to the 
consistency of the local government action with the City's certified Local Coastal 
Program. 
 
        4.  Substantial Issue Factors.   As discussed above, there is inadequate factual and 
legal support for the City’s determination that the proposed development is consistent 
with the certified LCP.  The other factors that the Commission normally considers when 
evaluating whether a local government’s action raises a substantial issue also support a 
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finding of substantial issue.  The objections to the project suggested by the appellants 
raise substantial issues of regional or statewide significance and the decision creates a 
poor precedent with respect to the proper interpretation of the City’s LCP, as the City’s 
determination of the bluff edge and its failure to require an adequate geotechnical 
analysis are not only incorrect interpretations of the LCP, but they could also set an 
adverse precedent elsewhere along the coast.  In addition, the coastal resources affected 
by the decision are significant. 
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