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STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE

LOCAL GOVERNMENT: San Diego Unified Port District
DECISION: Approval with Conditions
APPEAL NO.: A-6-PSD-09-43
APPLICANT: San Diego Unified Port District
PROJECT DESCRIPTION: Realign North Harbor Drive from the B Street Pier to south
of the Broadway Pier eastward, construct 105 foot wide esplanade; public plaza at
the foot of West Broadway; gardens; shade pavilions; ticket kiosks; information
building; walk-up café; restroom; median improvements on West Broadway
between North Harbor Drive and Pacific Highway; and restriping to provide an
additional turn lane to the Grape Street and North Harbor Drive intersection.
PROJECT LOCATION: North Harbor Drive, from the B Street Pier to south of
Broadway Pier; Grape Street and North Harbor Drive intersection, San Diego
(San Diego County)
APPELLANTS: Commissioner Sara Wan and Commissioner Mary Shallenberger;
Katheryn Rhodes & Conrad Hartsell; Ian Trowbridge; Catherine M. O'Leary
Carey & John M. Carey; Scott Andrews; Navy Broadway Complex Coalition.

SUMMARY OF STAFF RECOMMENDATION:
The staff recommends that the Commission, after public hearing, determine that
substantial issue exists with respect to the grounds on which the appeal has been filed.
The primary issues raised by the subject development relate to the project's consistency
with the public access and recreational facilities required for the North Embarcadero
region in the Port Master Plan. The PMP text, exhibits, and policies set forth a
development plan that includes a large public park at the foot of Broadway. The
proposed project would reduce the size of this park, inconsistent with the PMP and the
public access and recreation policies of the plan. The project would remove most of the
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existing parking within the project area, and inappropriately relies on a reservoir of
parking on Navy Pier, which the PMP requires to be analyzed for conversion to parkland.
In addition, the proposed new structures associated with project may be inconsistent with
the view protection policies of the PMP, and lack of a prohibition on invasive plant
species may be inconsistent with the biological resources protection policies of the PMP.
The standard of review for the appeal is the certified Port Master Plan.

SUBSTANTIVE FILE DOCUMENTS: Appeal by Commissioners Wan and
Shallenberger filed 7/23/09; Appeal by Katheryn Rhodes & Conrad Hartsell filed 7/13/09;
Appeal by Ian Trowbridge filed 7/13/09; Appeal by Catherine M. O'Leary Carey & John
M. Carey filed 7/20/09; Appeal by Scott Andrews filed 7/23/09; Appeal by Navy
Broadway Complex Coalition filed 7/23/09; Port Draft Coastal Development Permit 200902; Certified San Diego Unified Port District Port Master Plan.

I. Appellants Contend That: The amended project, as approved by the Port, represents
piecemealing, and is inconsistent with the certified PMP with respect to the protection of
public access, recreation, biological resources, and visual quality.
The appellants have raised other concerns in their submitted appeals, including
inconsistency with CEQA procedures and impacts related to the development of the
Navy Broadway Complex that is not part of this development. Issues of impacts
associated with the development of the Navy Broadway Complex do not raise
consistency concerns with the Port Master Plan as it pertains to this project and are thus
not relevant to this appeal. The Commission’s standard of review when determining
whether an appeal raises a Substantial Issue is whether the project, as approved, is
consistent with the relevant certified PMP. The Commission does not review the
adequacy of the Port’s compliance with CEQA. This staff report therefore does not
address the concerns raised by the appellants that relate to the adequacy of the Port’s
compliance with CEQA.

II. Local Government Action. The coastal development permit was approved by the
Board of Port Commissioners on July 8, 2009. The permit contains special conditions
addressing water quality and conservation, pedestrian access across the proposed plaza,
parking signage, noise, and other measures.

III. Appeal Procedures. After certification of a Port Master Plan (PMP), the Coastal
Act provides for limited appeals to the Coastal Commission of certain port governing
body’s actions on coastal development permit applications. The types of appealable
projects are outlined in Section 30715 of the Coastal Act.
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After the port governing body has taken final action on an appealable project, it must
send a notice of that approval to the Commission. Cal. Pub. Res. Code § 30717; 14
C.C.R. § 13641. This notice must indicate how the approved project is “consistent with
the certified port master plan and the California Coastal Act.” 14 C.C.R. § 13641(a); Cal.
Pub. Res. Code § 30717. Upon proper receipt of a valid notice of appealable
development, the Commission establishes an appeal period, which runs for 10 working
days. Cal. Pub. Res. Code § 30717; 14 C.C.R. § 13641(b). If an appeal is filed during
the appeal period, the effectiveness of the port governing body’s approval of the CDP is
suspended until the Commission takes final action on the appeal. 14 C.C.R. §13641(c).
The Commission will process the appeal in the same manner that it processes appeals
from local government actions approving CDPs. Id.
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the
sort involved here unless the Commission determines that no substantial issue is raised by
the appeal. If the staff recommends “substantial issue” and no Commissioner objects, the
Commission may proceed directly to the de novo portion of the hearing on the merits of
the project then, or at a later date.
If the staff recommends “no substantial issue,” or the Commission decides to hear
arguments and vote on the substantial issue question, proponents and opponents will have
3 minutes per side to address whether the appeal raises a substantial issue. It takes a
majority of Commissioners present to find that no substantial issue is raised. If
substantial issue is found, the Commission will proceed to a full public hearing on the
merits of the project either immediately or at a subsequent meeting. If the Commission
conducts the de novo portion of the hearing on the permit application, the applicable test
for the Commission to consider is whether the proposed development is in conformity
with the certified Port Master Plan and the Chapter 3 policies of the Coastal Act.
The only persons qualified to testify before the Commission at the “substantial issue”
stage of the appeal process are the applicant, persons who opposed the application before
the local government (or their representatives), and the local government. Testimony
from other persons must be submitted in writing. At the time of the de novo portion of
the hearing, any person may testify.
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IV. Staff Recommendation On Substantial Issue.
The staff recommends the Commission adopt the following resolution:
MOTION:

I move that the Commission determine that Appeal No. A-6-PSD09-043 raises NO substantial issue with respect to the grounds on
which the appeal has been filed under § 30603 of the Coastal
Act.

STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on
the application, and adoption of the following resolution and findings. Passage of this
motion will result in a finding of No Substantial Issue and the local action will become
final and effective. The motion passes only by an affirmative vote of the majority of the
appointed Commissioners present.
RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-6-PSD-09-043 presents a substantial
issue with respect to the grounds on which the appeal has been filed under § 30603 of the
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public
access and recreation policies of the Coastal Act.

V. Findings and Declarations.
The Commission finds and declares as follows:
1. Project Description. The North Embarcadero Visionary Plan (NEVP) Phase 1
Coastal Access Features project would realign North Harbor Drive generally from the B
Street Pier to south of the Broadway Pier, eastward of its present location, and transition
to existing alignments at Ash Street and F Street (Ref. Exhibit #3). The realigned road
would enable construction of an approximately 105 foot wide Esplanade starting at the
south side of B Street Pier to the south of Broadway Pier. The esplanade would include a
continuous bayfront promenade for pedestrians and bicyclists, a storm water treatment
system, a running/walking path, improved landscaping and structural architecture, and a
public plaza at the foot of West Broadway flanked by formal gardens. Two open shade
pavilions would be constructed on the eastern portion of the Esplanade, under which
replacement ticket kiosks, an Information building, and a walk-up café building would be
erected. A restroom would be constructed on the eastern portion of the Esplanade, along
the southern edge of the future C Street alignment. The project would also provide
median and storm water improvements along West Broadway between North Harbor
Drive and Pacific Highway. In addition, re-striping to provide an additional turn lane to
the Grape Street and North Harbor Drive intersection would be undertaken.
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The standard of review for the project is consistency with the certified Port Master Plan
(PMP).
2. Permit History. Although the project is identified as the "North Embarcadero
Visionary Plan" (NEVP) Phase 1 Coastal Access Features project, the NEVP is not the
standard of review for the coastal development permit. The NEVP is a conceptual-level,
illustrative planning document resulting from a coordinated planning effort by the North
Embarcadero Alliance, a planning body made up of officials from the Port District, City
of San Diego, County of San Diego, Centre City Development Corporation, and U.S.
Navy. The Alliance developed the Visionary Plan in 1998 to guide the development of
the North Embarcadero area.
However, the NEVP itself was not submitted to nor certified by the Coastal Commission
as part of the PMP. At the Commission meeting of March 14, 2001, the Commission
approved the San Diego Unified Port District Port Master Plan (PMP) Amendment #27
creating a new "North Embarcadero Overlay District" within the existing Waterfront
district. The amendment incorporated many of the goals and projects identified in the
Visionary Plan for the North Embarcadero including the redevelopment of Lane Field;
the narrowing of Harbor Drive from four lanes to three between Grape Street and Pacific
Highway; the extension of B and C Streets between Pacific Highway and North Harbor
Drive; construction of a new 25-foot wide pedestrian esplanade along the water’s edge at
Harbor Drive; the replacement of three existing industrial piers with one new public pier
at Grape Street; construction of a small commercial recreation facility on the new Grape
Street Pier; construction of a restaurant on the bayfront inland of the Grape Street Pier;
modernization of the cruise ship terminal at the B Street Pier; and docking the U.S.S.
Midway Aircraft Carrier for use as a museum on the south side of Navy Pier. However,
only the PMP itself, including the text of the PMP, the exhibits, the project list, and those
portions of the NEVP specifically referenced in the PMP are the standard of review for
coastal development permits issued by the Port District.
3. Inconsistency with the Certified Port Master Plan. While the proposed
project, which consists of public access and visitor-serving amenities, has many positive
features, there are several significant inconsistencies with the following Port Master Plan
goals and policies:
VI. THE PORT DISTRICT WILL INTEGRATE THE TIDELANDS INTO A
FUNCTIONAL REGIONAL TRANSPORTATION NETWORK
•

Encouraging development of improved major rail, water and air systems linking
the San Diego region with the rest of the nation.

•

Improved automobile linkages, parking programs and facilities, so as to
minimize the use of waterfront for parking purposes

•

Providing pedestrian linkages
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•

Encouraging development of non-automobile linkage systems to bridge the gap
between pedestrian and major mass systems.

VIII.THE PORT DISTRICT WILL ENHANCE AND MAINTAIN THE BAY AND
TIDELANDS AS AN ATTRACTIVE PHYSICAL AND BIOLOGICAL
ENTITY.
•

Establish guidelines and standards facilitating the retention and development of
an aesthetically pleasing tideland environment free of noxious odors, excessive
noise, and hazards to the health and welfare of the people of California.

•

Views should be enhanced through view corridors, the preservation of
panoramas, accentuation of vistas, and shielding of the incongruous and
inconsistent.

IX. THE PORT DISTRICT WILL INSURE PHYSICAL ACCESS TO THE BAY
EXCEPT AS NECESSARY TO PROVIDE FOR THE SAFETY AND
SECURITY, OR TO AVOID INTERFERENCE WITH WATERFRONT
ACTIVITIES.
•

Provide "windows to the water" at frequent and convenient locations around the
entire periphery of the bay with public right-of-way, automobile parking and
other appropriate facilities.

•

Provide access along the waterfront wherever possible with promenades and
paths where appropriate, and elimination of unnecessary barricades which extend
into the water.

XI. THE PORT DISTRICT WILL PROTECT, PRESERVE, AND ENHANCE
NATURAL RESOURCES, INCLUDING NATURAL PLANT AND ANIMAL
LIFE IN THE BAY AS A DESIRABLE AMENITY, AN ECOLOGICAL
NECESSITY, AND A VALUABLE AND USABLE RESOURCE.
•

Keep appraised of the growing body of knowledge on ecological balance and
interrelationships.

•

Administer the natural resources so that impacts upon natural resource values
remain compatible with the preservation requirements of the public trust.

A. Public Access & Recreation. The appellants contend that approval of the project
represents piecemealing, and that the proposed project will have adverse impacts on
public access, circulation, and public recreation.
The PMP is fairly general about how and where the public improvements along Harbor
Drive are to be designed and located, with several significant exceptions: the plan
specifically requires plazas at Beech and Ash Streets, B Street Pier, and Broadway Piers;
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states that Harbor Drive will be narrowed to three lanes; parks must be located between
the plazas on the esplanade; the promenade must be a continuous 25-foot wide paved
area adjacent to the water's edge; and, the wharf side is to remain clear of objects or
furnishings that would block Bay views. Figure 11 of the PMP (ref. Exhibit #1)
graphically demonstrates Harbor Drive curving at West Broadway Street to
accommodate an oval-shaped park at the foot of Broadway Pier. Port staff have
estimated that this park would be approximately 79,200 sq.ft. in size, (including some
amount of area that would be necessary to allow access to the pier from Harbor Drive),
with another 24,300 sq.ft. potentially needing to be located in a new over-water structure.
The text also includes by reference Figure 5.3 (Section of Bayfront Esplanade) of the
North Embarcadero Visionary Plan, which is a cross-section of the esplanade and
identifies the design, minimum width and location of the specific public access features
along the North Embarcadero (ref. Exhibit #2).
However, the approved project would eliminate the curve in Harbor Drive at the
intersection of West Broadway, and redesign the oval-shaped park/plaza shown on the
PMP Precise Plan to a smaller rectangular-shaped plaza that must also function as a
driveway to the approved new cruise ship terminal on Broadway Pier. In its place, an
approximately 16,000 sq.ft. rectangular plaza/pier entrance is proposed, with the
esplanade continuing on both sides.
It is indisputable that the revised park/plaza and road configuration is not the same as that
referenced in the existing PMP. The Port argues the design in the certified PMP is
infeasible, and that the loss of park/plaza area will be offset by approximately 124,500
sq.ft. of additional sidewalk setbacks on West Broadway and other plaza areas nearby,
including a proposed park on the northwest corner of the Navy Broadway
Complex/Manchester Pacific Gateway and with a plaza at the corner of Lane Field.
Thus, the Port Board found that the redesigned rectangular plaza "maintains the same
level of park/plaza land use area available to the public as that discussed in the PMP."
However, it is simply not possible to achieve a comparable level or quality of public open
space in a fragmented arrangement of sidewalks and setbacks than would exist in a large,
continuous open park. While the PMP does not contain any textual description of how
the oval park was intended to operate, the NEVP does indeed offer guidance on what
type of space was envisioned at the foot of Broadway:
It is a landscaped public open space, accommodating recreational activities on a
daily basis or large public gatherings. The park includes a central plaza
punctuated by a landmark element such as a fountain or sculpture, orienting
visitors and drawing attention to this important public precinct.
Broadway Landing Park is approximately two city blocks in size, considerably
larger than any of the parks in downtown. Because of its one-sided configuration,
with buildings only to the east, the scale of the bay gives the space an expansive
feeling larger than its actual size, much as in Baltimore's Inner Harbor or the
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harbor in Barcelona. The parking located on the west side of Harbor Drive and is
not divided by any streets….
On rare occasions, a drive at the western perimeter of the park could provide
limited vehicular access to the Broadway Pier to serve visiting ships. (Pages 100101, NEVP).
The proposed plaza and setbacks bear little resemblance to this guidance vision in scope
or value.
In addition, the Port has not revised the PMP to designate the additional sidewalk
setbacks and plaza areas nearby as “Park/Plaza” to ensure they are retained for such use.
"Table 10 Precise Plan Land and Water Use Allocation" in the PMP indicates that there
are approximately 51.9 acres of land designated "Park/Plaza" in Planning District 3,
Centre City Embarcadero. No changes to this table have been proposed (as any such
change would require a PMP Amendment), although it appears that the substantial
reduction to the size of the proposed park would result in a decrease in this number. No
analysis was done through the permit process that verifies the proposed project is
consistent with the amount of Park/Plaza shown in the certified PMP.
Nor has there been analysis of the quality or quantity of any other compensatory
park/open space area that might be planned for the North Embarcadero as a whole. This
is the type of analysis and balancing of various planning goals that must occur through
the Port Master Plan Amendment process and not through a CDP. The appellants
contend that this project, when viewed in the context of recent approvals for Lane Field,
located on the northwest corner of Broadway, across the street from the project site, and
the Broadway Pier Cruise Ship Terminal, adjacent to the proposed project on Broadway
Pier, represents a piecemealing development process that has resulted in the above
described inconsistencies with the PMP. Each of these recently approved North
Embarcadero area projects slightly altered the amount and quality of the public access
and recreational features described in the PMP for the area around the foot of Broadway,
without an analysis of the impact the changes would have on the quality of the
recreational features included in the proposed project, particularly the park.
Unlike the NEVP, the Port Master Plan is not a guidance document; the policies and
standards contained within it are to be followed closely and specifically. If and when
circumstances change, the authorized procedure is to amend the PMP after evaluating any
necessary Plan revisions for consistency with the Coastal Act, through a public hearing at
both the local and state level. The integrity of the PMP and the planning process depends
on the public and the Commission being able to rely on the policies and principles in the
PMP being consistently and accurately implemented, including those represented
graphically and by reference.
Port staff have acknowledged that there have been several changes in potential
development patterns along the North Embarcadero that will require a comprehensive
PMPA, but have determined these Phase I improvements can go forward without
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prejudice to that future review. However, the PMP cannot simply be amended in
practice through a CDP on a piecemeal, project-by-project basis, where the overall
context of the impacts cannot be evaluated or mitigated to ensure consistency with the
PMP.
In addition to the park/plaza and road revisions that are inconsistent with the PMP, the
proposed project involves construction of a promenade that is significantly different than
Figure 5.3 of the NEVP, which is incorporated by reference into the PMP (ref. Exhibit #2
of this staff report for Figure 5.3; compare to Exhibit C in the "Approved Port CDP,"
attached to Exhibit #4 of this staff report). For example, the promenade is 29, not 25 feet
wide; instead of a dedicated bike path adjacent to Harbor Drive, there will be a shared
pedestrian/bike promenade, there is a new water quality feature, and other small
adjustments have been made to the design of the esplanade. As approved, the revised
configuration for the access improvements may be acceptable, but it is not consistent
with the PMP as certified.
The approved project includes removal of the vast majority of the existing street and offstreet parking spaces which were addressed in the Master EIR (MEIR) and also in the
addendum to the MEIR done for the Phase I NEVP Improvements. Specifically, in order
to create commercial loading and unloading zones, the project would eliminate 170
existing public spaces, to be replaced with 24 parallel parking spaces, with the possibility
of increasing to a total of 58 diagonal parking spaces in the future. New parking is not
necessarily the best or most appropriate use of prime waterfront land, but when removing
parking, providing alternative parking programs and facilities is necessary in order to
maintain and promote public access to the coast.
The CDP incorporates a Parking Management Plan required in the Mitigation Monitoring
and Reporting Program for the MEIR which identifies specific features to be
implemented as part of the NEVP Phase I project. The condition of approval requires the
Parking Management Plan to be completed prior to commencement of construction;
however, there is no apparent requirement that the mitigation measures for loss of the
existing parking be implemented prior to or concurrent with the parking loss associated
with Phase I improvements. Thus, impacts to public access may result, inconsistent with
the above cited PMP policies.
Perhaps more significantly, the Parking Management Plan approved as part of the NEVP
Phase I project relies on the parking on Navy Pier as part of the existing supply to meet
visitor parking demand in the North Embarcadero area. This is inconsistent with the text
of the PMP that identifies the Navy Pier parking as parking for visitors to the Midway
museum “on an interim basis”. The PMP states, “when and if the Navy determines that
its use of Navy Pier is no longer necessary, the Port will accept the proposal by the
SDACM [San Diego Aircraft Carrier Museum] to convert Navy Pier into a “public park”
use, thereby…….affording additional public open space and bay vistas. Vehicle parking
for museum visitors will then be shifted to nearby offsite locations.” The PMP identifies
“conversion of the pier to a 5.7 acre memorial park is a specific planning goal of the Port,
and environmental analysis for the park conversion will be conducted prior to the Navy
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relinquishing ownership and/or control of the Navy Pier such that construction of the
park can occur as soon as feasible thereafter.”
The Navy has relinquished Navy Pier to the Port. However, in the addendum to the
MEIR for the NEVP Phase I, the Port disregarded this specific requirement of the PMP
and did not include relocation of the parking and conversion of Navy Pier to a park as a
component of the environmental analysis. Instead, the parking analysis relies on
retention of parking on Navy Pier to meet visitor parking supply in this area, which is
inconsistent with the PMP. Thus, the project has not been designed consistent with the
planning goals in the certified PMP. As a result, the impact the project will have on
public parking, circulation, and public access has not been fully analyzed, and the project
is potentially inconsistent with the public access policies of the certified PMP and thus
raises a substantial issue with regards to the appellants' contentions.
B. Visual Protection.
The project includes the construction of several new buildings bayward of Harbor Drive,
and a significant number of new large trees, but no view analysis was done for the project
to demonstrate that the proposed structures and landscaping were sited in such a way as
to take into account the context of the existing bayfront, including the existing waterside
structures, to ensure views are maintained and enhanced. Of particular concern is the
proposed location of a new restroom building in the designated view corridor on C Street
which the PMP indicates is supposed “to enhance the physical and visual access to the
Bay.” The coastal development permit consistency analysis adopted by the Port states
that "no adopted applicable document describes or infers that nothing should be located
within the view corridors." This is an unsupportable interpretation of PMP policies that
require enhancing views through view corridors, and providing windows to the water.
Therefore, on this issue, the appellants have raised a substantial issue.
C. Biological Resources.
The project includes the installation of many new landscaping features, including groves
of jacaranda trees along Harbor Drive and rows of palms along West Broadway. In
general, the addition of new trees has a positive impact on coastal resources, but new
vegetation should be of the appropriate type and in the appropriate location. The
approved CDP does not include a landscape plan condition that prohibits use of noninvasive species. Port staff declined to add such a condition, indicating that such a
restriction “is not applicable in the urban waterfront environment where the landscaping
proposed is akin to existing landscaping in the area.” The Port indicated that there is no
policy in the certified PMP or the Coastal Act that requires such a restriction. The
Commission disagrees and considers the potential use of invasive species in the urban
environment to be potentially inconsistent with the resource protection provisions within
the PMP that require the preservation and enhancement of natural resources, and keeping
appraised of knowledge on ecological balance and interrelationships. Therefore, the
Commission finds that a substantial issue exists with respect to the consistency of the
project with the certified Port Master Plan.
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4. Conclusion. In summary, the public access improvements approved by the Port
are substantial and significantly different than the project described in the certified PMP.
As a result, it is not clear if adequate and functional park/open space area, as identified in
the PMP, will be provided. In addition, the parking management plan that the project
relies on inappropriately includes parking on Navy Pier when this area should be
reviewed and analyzed for use as a public park. Visual impacts from the project have not
been fully analyzed, and there is a potential for impacts to natural resources from the use
of invasive plant material. While many of the features and amenities provided by the
project are beneficial, without review of the project in the context of an overall planning
effort though a Port Master Plan Amendment, it is not clear if the access and visitor
serving amenities are adequate. Therefore, the project raises a substantial issue regarding
consistency with the Port Master Plan.
5. Substantial Issue Factors. As discussed above, there is inadequate factual and
legal support for the Port's determination that the proposed development is consistent
with the certified PMP. The other factors that the Commission normally considers when
evaluating whether a local government’s action raises a substantial issue also support a
finding of substantial issue. The objections to the project suggested by the appellants
raise substantial issues of regional or statewide significance and the decision creates a
poor precedent with respect to the proper interpretation of the Port's PMP, as the Port's
determination of when development requires a Port Master Plan Amendment are not only
incorrect interpretations of the PMP, but they could also set an adverse precedent
elsewhere along the coast. In addition, the coastal resources affected by the decision are
significant.
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