Exhibit 1
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

__Page 1 of 1

A

Ay



Exhibit 2
CCC-08-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05

Page1of 1



city of

Encinitas

September 11, 1997

Peter Douglas, Executive Director
California Coastal Commission
45 Fremont Street, Ste. 2000

San Francisco, Ca 94105

Attn; Ravi Subramanian, Analyst, Statewide Enforcement

RE: Encinitas, Ca 92024
1) 828 Neptune Ave
APN 256-011-13-00

Leonard Okun

Your File: V-97-008
Dev. Underpinning piles

Dear Mr. Douglas:

2) 836 & 838 Neptune Ave
APN 256-011-17-01 &
256-011-17-02
John & Patricia Brown
V-6-97-005
Bluff Protection devices

3) 860 Neptune Ave
APN 254-311-05-00

Richard & Lupe Sonnie
V-6-97-003
Bhuf Protection Devices

In reference to the above listed three properties and your letter of September 3, 1997, the City of Encinitas
hereby request the Coastal Commission to assume primary responsibility for issuing a Cease and Desist
Order to the above three listed properties as per Section 30810(a) (1) of the Cal. Pub, Res. Code.

The Community Development Department of the City of Encinitas has a code enforcement file open on all

three locations.

For further information, please contact Community Development Director Sandy Holder at 760-633-2689

or Cindy Adams at 760-633-2687.

In the event of any questions, please feel free to contact the undersigned.

Sincerely,

auren Wasserman
City Manager

LW:jcc

cc: Sandy Holder Community Development Department
Cindy Admas, Code Enforcement Coordinator

TEL 619-033-2000 7 FAN 019-033-2,27 505 8, Vulean Avemue, Encinitas. California 92024.30,33
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Cityof

Encinitas

May 29, 2003

Marsha Venegas, Enforcement Officer
California Coastal Commission

San Diego District

7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4402

Re:  Case No. 00-062 MUP/CDP, located at 836/838 Neptune Avenue and 858-860 Neptune
Avenue (Sonnie/Brown Residence Seawall)

Dear Ms. Venegas:

This 1etter-'is a formal request and authorization by the City of Encinitas for the California
Coastal Commission to be the lead agency for any necessary enforcement proceedings related to
the above referenced sea walls.

Per Section 30810 (a) (1) of the Coastal Act, the City of Encinitas formally requests the
California Coastal Commission to assume primary responsibility for enforcement in this matter.

Should you need additional information, please contact Diane Langager at (760) 633-2714.

SinW
| //%// N
Ketry L. Miller

City Manager

Cc:  Glenn Sabine, City Attorney
Patrick Murphy, Community Development Director
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A chLIFORNIA—THE RESOURCES AGENCY PETE WILSON, Govemor
1Y - i,

(JFORNIA COASTAL COMMISSION
1 DIEGD COAST AREA
11 CAMINO DEL RIQ NORTH, SUITE 200
;A DIEGO, CA  92108-1725

‘19) 521-8036

EMERGENCY PERMIT

Mike Brown June 4, 1996
{name) (date)

836-838 Neptune Avenue
(street name & no.)

Encinitas, CA 92024
(city, state, zip)
6-96-82-G
Emergency Permit #

On _the top of the bluff at 836-838 Neptune Avepnue, Encinitas. San Diego County.
Location of Emergency Work

Construction of a stabilization system that includes the installation of two
four (4) foot by ten (10) foot concrete “"deadmen" to a depth of four (4) feef
located on each side of the residence approximately 30 feet east of the

| westernmost portion of the residence and one three (3) foot by three (3) foot

"@ deadman at a depth of three (3) feet adjacent to the westernmost portion of

o " the_residence. A 3/4 inch cable will be attached to the deadmen and to the
existing foundation for the residence (and tension applied). All excavafion
i roposed_to_be done by hand with no mechanized equipment to be utilized.
Also proposed is the removal of apny remaining portions of the wooden deck
located on the top of the bluff.

Work Requested

Dear Applicant:

This letter constitutes approval of the emergency work you or your
representative has requested to be done at the location listed above. 1
understand from. your information and our site inspection that an unexpected
occurrence in the form of failure of the upper bluff requires immediate action
to prevent or mitigate Toss or damage to life, health, property or essential
public services. The Executive Director hereby finds that:

(a) An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be completed within 30 days unless otherwise
specified by the terms of the permit;

(b) Public comment on the proposed emergency action has been reviewed if
time allows; and
‘h5 ()

The work proposed would be consistent with the requirements of the
California Coastal Act of 1976.
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The work is hereby approved, subject to the following conditions:

1. The enclosed form must be signed by the property owner and returned
to our office within 15 days.

2. Only that work specifically requested as described above and for the
specific property listed above is authorized. Any additional work
requires separate authorization from the Executive Director.

3. The work authorized by this permit must be completed within 30 days
of the ahove date. -

4. Within 60 days of the above date, the permittee shall apply for a
regular coastal permit to have the emergency work be considered
permanent. If a regu]ar permit is not received, the emergency work
shall be removed in its entirety within 150 days of the above date
unless waived by the Director.

5. In exercising this permit the applicant agrees to hold the California
Coastal Commission harmiess from any liabilities for damage to public
or private properties or personal injury that results from the
project.

6. - This permit does not obviate the need to obtain necessary
authorizations and/or permits from other agencies.

7. OTHER: See attached Exhibit A
Condition #4 indicates that the emergency work is considered to be temporary
work done in an emergency situation. If the property owner wishes to have the
emergency work be a permanent development, a coastal development permit must
be obtained. A regular permit would be subject to all of the provisions of
the California Coastal Act and may be conditioned accordingly.

If you have any quest1ons about the provisions of th1s authorization, please
call the Commission's San Diego Area Office.

EMERGENCY PERMIT APPROVED:

il Do

Charles Damm, District D1rector ‘
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EXHIBIT A
Additional Conditions of Approval

7a. If the property subject to this emergency permit is placed in escrow
prior to removal of the deadman system, then the property owner must record a
deed restriction, in a form and content acceptable to the Executive Director,
prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the applicant and any
successors in - interest hereby agree to remove the deadman system within 150
days of the date of this emergency permit or seek approval of a regular
coastal development permit for permanent retention of the deadman system as
specified in Special Condition #4 of this emergency permit. The document
shall run with the land, binding all successors and assigns, and shall be
recorded free of all prior liens and encumbrances.

b. The construction or placement of any additional bluff or shore protection
measures or accessory structures, including stairways or other access
structures, walls fences, etc., are not authorized with this emergency permif.

c. Disturbance of and gxcavation on the bluff face is not permitted.
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EMERGENCY PERMIT ACCEPTANCE FORM

6-96-82-G

Emergency Permit No.
After reading the attached Emergency Permit, please sign this

Instructions:

form and return within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. I understand that the emergency work is
temporary and a reqular Coastal Development Permit is necessary to make it a

permanent installation.

Signature of property owner or

authorized representative ‘
Name
Address
(1148A)
Exhibit 6
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STATE OF

CALUFCORNIA—THE RESOURCES AGENC.. PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO COAST AREA
3111 CAMING CEL RIO NORTH, SUITE 20
SAN DIEGO, CA 92108-1725

Py
(619) 5213036 EMERGENCY PERMIT FELE g@?

Mike Brown ' July 30, 1996
(name) ; (date)

836/838 Neptune Avenuye

(street name & no.)

Encinitas, CA 92024

(city, state, zip)
6-96-110-G
Emergency Permit #

On _the bluff face of an existing coasta] bluff fronting 836/838 Neptune

Avenue, Epncinitas. San Diego County.
Location of Emergency Work

The jnstallation of a soil anchor system on the bluff face directly below the
bluff edge. The sgil nail system will be Tnstalled in drilled boreholes in

two row cross _the width of the pr rty s ed at seven (7) fo
intervals and drilled to a depth of 75 feet and then filled with a steel
reinfor ndon m r Th il nails wil ie into an

approximately 15 ft. high by 8-inch thick steel reinforced shotcrete wall

which will be installed over the soil anchors. Applicant alsg requests the

option of installing Chance anchors (helical-pier system) in combination with

rou hors_subj r f on-si bluff esting. Work will
yr_fr urface—moun r beams extendin cnd the bluff ed nd
from_the bluff face, without the use of 3 crane or disturbance tg the bluff

face for construction acgess.

_ Work Requested
Dear Applicant:

This letter constitutes approval of the emergency work you or your
representative has requested to be done at the location listed above. I
understand from your information and our site inspection that an unexpected
occurrence in the form of failure of the lower, middle and upper bluff
requires. immediate action to prevent or mitigate loss or damage to 1ife,
health, property or essential public services. The Executive Director hereby
finds that:

(a) An emergency exists which requires action more quickly than permitted
by the procedures for administrative or ordinary permits and the
development can and will be complieted within 30 days unless otherwise
specified by the terms of the permit;

(b)Y Public comment on the proposed emergency action has been reviewed if
time allows; and

(c) The work proposed would be consistent with the requirements of the
California Coastal Act of 1976.
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The work is hereby approved, subject to the following conditions:

1. The enclosed form must be signed by the property gwner and returned
to our office within 15 days.

2. The work authorized by this permit must be completed within 30 days
of the above date. Only that work specifically requested as
described above and for the specific property lTisted above is
authorized. Any additional work requires separate authorization from
the Executive Director.

3. Within 60 days of the above date, the permittee shall apply for a
reqular costal development permit to have the emergency work
considered permanent. If a regular permit 1s not received, the
emergency work shall be removed in its entirety within 150 days of
the above date unless waived by the Executive Director.

4. In exercising this permit the applicant agrees to hold the California
Coastal Commission harmliess from any liabilities for damage to public
or private properties or personal injury that results from the
project.

5. This permit does not obviate the need to obtain necessary
authorizations and/or permits from other agencies.

6. OTHER: See attached Exhibit A
Condition #4 indicates that the emergency work is considered to be temporary
work done in an emergency situation. If the property owner wishes to have the
emergency work be permanent development, a coastal development permit must be
obtained. A regular coastal development permit would be subject to all of the
provisions of the California Coastal Act and may be conditioned accordingly.

IT you have any questions about the provisions of this authorization, please
call the Commission's San Diego Area Office.

EMERGENCY PERMIT APPROVED:

M%&wmﬂ

Charies Damm, District Director
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EXHIBIT A

6a. If the property subject to this emergency permit is placed in escrow
prior to removal of the soil nail system, then the permittee must record a
deed restriction, in a form and content acceptable to the Executive Director,
‘prior to the initiation of such escrow proceedings. The deed restriction
shall state that, by accepting this emergency permit, the applicant and any
successors in interest hereby agree to remove the soil nail system within 180
days of the date of this emergency permit, or seek approval of a regular
coastal development permit to consider the work permanent, as specified in
Special Condition #3 of this emergency permit. The document shall run with
the land, binding all successors and assigns, and shall be recorded free of
all prior liens and encumbrances.

b. The construction or placement of any accessory or protective structures,
including but not limited to, stairways or other access structures, walls,
fences, etc., not specifically described herein, are not authorized by this
emergency permit.

¢, Disturbance of and excavation on the bluff face shall be minimized to the
maximum extent possible.

d. After on-site testing of both the grouted anchor and the Chance anchor in
the field, and within 2 days of completion of installation, the applicant
shall submit to the Executive Director, as-built plans and supporting
calculations for the completed upper bluff stabilization system.
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EMERGENCY PERMIT ACCEPTANCE FORM

Emergency Permit No. __6-96-110-G

Instructions: After reading the attached Emergency Permit, please sign this
form and return within 15 working days.

I hereby understand all of the conditions of the emergency permit being issued
to me and agree to abide by them. I understand that the emergency work is
temporary and a regular Coastal Development Permit is necessary to maintain
the work for a Tonger period of time as an interim protection measure..

Signature of property owner or
authorized representative

Name

Address

(1250A)
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STATE OF CALIFORNIA — THE RESOURCES AGENCY - : PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMING DEL RIQO NORTH, SUITE 200
SAN DIEGO, CA  92108-1725

(619) 521-8036

March 13, 1997

| o
Mike Brown ' NE W 4
98 Cascade Key @W’ J/@Jje\,}jf)p Pﬁj
Bellevue, WA 98006 WO ya0%” 1V (9
v v
sy
Re: Emergency Permit Nos. 6-96-82-G & 6-96-110-G 4% o G
| ¢

Dear Mr. Brown:

As you are aware, in response to a substantial bluff failure of the bluff fronting -
your property, you were authorized on June 4, 1996, under Emergency Permit
#6-96-82-G to construct a “deadman” stabilization system on the top of the
bluff at 836/838 Neptune Avenue. Special Condition #4 of the emergency
permit states: '

Within 60 days of the above date, the permittee shall apply for a regular
coastal development permit to have the emergency work considered
permanent. If a regular permit is not received, the emergency work shall
be removed in its entirety within 150 days of the above date unless
waived by the Director.

The 150 day time period expired on November 1, 1996 and a regular coastal
development permit to maintain the stabilization system has been neither
applied for nor approved. As such, the “deadman” stabilization system is
unauthorized at this time and remains, in an apparent violation of the Coastal
Act. In addition, to further address the previous bluff failure, you were
authorized on July 30, 1996, under Emergency Permit #6-96-110-G to install a
soil anchor system and shotcrete retaining wall below the bluff edge on the
face of the bluff fronting your property. Special Condition #3 of the
emergency permit states:

Within 60 days of the above date, the permittee shall apply for a regular
coastal development permit to have the emergency work considered
permanent. If a regular permit is not received, the emergency work shall
be removed in its entirety within 180 days of the above date unless
waived by the Executive Director. Exhibit 9

CCC-09-CD-05 (Brown)
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{4

Mike Brown
March 13, 1997
Page 2

Again, the 150 day time period expired on December 27, 1996 and a regular
coastal development permit to maintain the stabilization system has been

. neither applied for nor approved. As such, the soil anchor system and

shotcrete wall are unauthorized at this time and remain, in an apparent
violation of the Coastal Act.

You should be aware that failure to comply with the terms and conditions of
an approved coastal development permit constitutes a violation of the Coastal
Act (PRC §30000 et seq.). Coastal Act Section 30820(a) provides that any
person who violates any provision of the Coastal Act may be subject to a
penalty not to exceed $30,000. Section 30820(b) states that a person who
intentionally and knowingly undertakes development that is in violation of the
Coastal Act may be civililly liable in an amount which shall not be less than
$1,000 and not more than $15,000 per day for each day in which the violation
persists.

Please contact this office unmed1ately to discuss resolution of this matter.
i mply wi i ch 27 7w1llreu1t1 the

Sincerely,

ee McEachem |
Coastal Planner

cc: Nancy Cave - Statewide Enforcement

(9682/110G.doc)
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STATE OF CALIFORNIA — THE RESOURCES AGENCY PETE WILSON, Governor

CALIFORNIA COASTAL CON....ISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TOD (415) 904-5200

REGULAR AND CERTIFIED MAIL (Article No, Z 778 712 028)

August 20, 1997

John M. Brown and Patricia D. Brown
98 Cascade Key
Bellevue, WA 98006

SUBJECT: Notice of intent to commence Cease and Desist Order proceedings
Coastal Act Violation File No. V-6-97-005
Property addresses - 836-838 Neptune Avenue, Encinitas, CA 92024

Dear Mr. and Ms. Brown:

This letter is to notify you of the intent of the California Coastal Commission to commence
Cease and Desist Order proceedings as a result of unauthorized development activities
undertaken on your properties in Encinitas, California.

The above referenced violation of the California Coastal Act pertains to development which is
inconsistent with special condition requirements of Emergency Permits (EP) Nos. 6-96-82-G and
6-96-110-G. The subject properties are located at 836 Neptune Avenue (APN 256-011-17-01)
and 868 Neptune Avenue (APN 256-011-17-02), Encinitas, within the Coastal Zone.

On June 4, 1996, you were granted an EP (6-96-82-G) allowing you to undertake temporary
measures to install a ‘deadman’ stabilization system on top of the bluff at your properties.
Special condition No. 4 of the EP required you to apply for a regular coastal development permit
(CDP) within 60 days, for permanent authorization of your stabilization project. The same
condition also required you to remove the emergency work in its entirety within 150 days if you
do not obtain a regular permit and permanent authorization. The 150-day time period expired on
November |, 1996.

On July 30, 1996, you were granted an EP (6-96-110-G) allowing you to install a soil anchor
system and shotcrete retaining wall on the bluff face at your properties. Special condition No. 3
of the EP required you to apply for a regular CDP within 60 days, for permanent authorization of
your stabilization project. The same condition also required you to remove the emergency work
in its entirety within 180 days if you do not obtain a regular permit and permanent authorization.
The 180-day time period expired on December 27, 1996.

Through oral and written communications, which include, but are not limited to, a letter dated
March 13, 1997, and a telephone conversation with a Commission staff member on May 6, 1997,
Commission staff has recommended that, in order to resolve this violation administratively, you
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August 20. 1997, Johnand F_ cia Brown,
Notice of Intent to commence Cease and Desist Order Proceedings

need to submit a CDP application for either restoration of the properties to their pre-violation
state or for an after-the-fact authorization of the subject development. '

As the City of Encinitas or the Commission staff have not yet received a complete CDP
application, staff has decided to commence a proceeding to request the Commission to issue a
Cease and Desist Order pursuant to Coastal Act Section 30810. This order would require you to
cease and desist from engaging in any further development activity at the subject property
without first obtaining a CDP to authorize such activity. The order would also prevent you from
continuing to maintain any development at the property that violates the Coastal Act.

In accordance with the Commission regulations, you have the opportunity to respond to the
staff’s allegations as set forth in this notice by completing the enclosed Statement of Defense
form. California Code of Regulations, Title 14, Section 13181(a) requires the return of a

completed Notice of Defense form. The completed Statement of Defense_form must be

iv r2 7. Should you have any questions,
please contact Ravi Subramanian at (415)904-5295.

Sincerely,

James W. Burns
Chief Deputy Director

encl.: Statement of Defense form
cc (without enclosure): Sherilyn Sarb, Enforcement Supervisor, San Diego Coast Area Office
' Lee McEachern, Coastal Planner, San Diego Coast Area Office
Nancy Cave, Supervisor, Statewide Enforcement Program
Ravi Subramanian, Statewide Enforcement Program
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ECEIVED
R
to)
James Burns I mgaswer
Chief Deputy Director )
iforni issi CALIFORNIA
f 1 LWLl i e g i
fl:Sa llf“rgrn?;tc g;?:t Commission COASTAL COMMISSIOM
Suite 2000

San Francisco, CA. 94105
RE:836-838 Neptune Avenue Encinitas, CA-

Dear Mr. Burns:

We received a letter dated August 20, 1997 from your office today. Since May 28, 1996,
I've spoken with many members of your San Diego staff on numerous occassions. More
recently, I told Mr. Lee McEachren that I had no more money left to pay the different
public agencies to re-review the engineering plans I presented to your staff over a year
ago for review, The plans have not changed.

The catastrophe I endured on June 2, 1996 has depleted my financial reserves for some
time into the future. No aid from my insurance company, City, County, State, or Federal
agency has ever been offered. The repairs [ undertook with the direction from my coastal
engineering firm cost me in excess of $100,000. Much more work needs to be done in
the future according to these experts. A number of other issues also need to be resolved.

Geotechnical experts have advised me of the need to "de-water” the blufface prior to a
second round of bluff repair. The City of Encinitas has been put on Notice of this need
in the past. The Neptune Ave and Highway 101 low spots have contributed to saturating
the blufface during rainy periods, destabilizing the bluff. To this day, the long promised
drainage improvements the City has spoken of remain undone in these areas.

Engineering plans would be deficient if sent for review without a City of Encinitas
‘dewatering/drainage component. When the City has completed-their projected drainage ~
improvements, we would like to follow the same procedure that we did last
summer:Submission of engineering plans. If your staff members or outside geological
consultants have information that conflicts with these findings I have paid for, 1 would

like to see that in writing, '

In summary, common sense indicates that no Coastal Commission regulation would
penalize a homeowner trying to save his house. The tone of your letter seems to be
negative. As a public agency, shouln't you be doing everything you can to help a
taxpayer in time of need instead of asking for more permit fees?

Sincerely M %7 D

cc: Mr. Lee McEachren, San Diego Coastal Commission
Exhibit 11
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STATE OF CALIFORNIA ~ THE RESOQURCES AGENCY

x
TALIFORNIA COASTAL COMMISSION
45 FREMONT STREET, SUITE 2000 »
(SAN FRANCISCO, CA 94105-2219 CALIFORNIA
“VOICE AND TDD (415) 904-5200 COASTAL COMMISSION
SAN DIEGO COAST DISTRICT

September 2, 1997

John Brown and Patricia Brown
98 Cascade Key
Bellevue, WA 98006

RE: 836-838 Neptune Avenue, Encinitas, CA 92024
Coastal Act Violation File No. V-6-97-005

Dear Mr. and Mrs. Brown:

This is in response to your letter dated August 22, 1997, regarding the above referenced
violation. In your letter you stated that the engineering plans submitted to the Commission staff
a year ago ( I assume they were for the emergency permits) have not changed. You have also
stated that more work remains to be done due to the unresolved “de-watering” and drainage
issues and that you will follow the same procedure as before, i.e. submit engineering plans, when
resolution of the issues is achieved.

I have separated the entire matter as ‘existing work’ and ‘future work’ to clarify the various
issues. Existing work pertains to that work which has/has not been performed based on the
emergency permits granted to you in 1996, Future work pertains to the work that is yet to be
done (the scope of which is yet to be determined as per your August 22, 1997, letter).

Existing work If the plans for permanent measures have not changed from the plans submitted
by you for the emergency permits as mentioned in your letter, and if all the work proposed by
those plans has been completed, as required by the relevant codes and specifications, there may
not be a need for any additional plans. It is our understanding that the work performed based on
the scope of the emergency permits has not been permanently authorized through a regular
coastal development permit (CDP) obtained from the City.

Future Work  In regards to any work that needs to be done in the future, you need to apply for
a CDP from the City. The future work as per your August 22, 1997 letter, may or may not be C
hydrologically or geotechnically tied to the existing work. and in both cases a regular CDP is
required from the City. Unless you are suggesting that the existing work is deficient or needs to
be redone, permanent authorization of the existing work must be obtained through a CDP from
the City. If the work needs to be redone a regular CDP from the City is necessary for the

removal and placement of new work.

The Commission granted to you Emergency permits (EP) No. 6-96-82-G and No. 6-96-110-G on
June 4, 1996, and July 30, 1996, respectively, to protect your property through the construction
of a ‘deadman’ stabilization system on top of the bluff and a soil anchor and shotcrete retaining
wall system on the face of the bluff. Special Conditions No. 4 of EP 6-96-82-G and No. 3 of EP
6-96-110-G are explicit about the need for you to apply for a regular coastal development permit
{CDP) for permanent authorization of the work performed due to your emergency. In May 1995

Exhibit 12
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September 2, 1997, John and Patricia Brown
Waiver of Legal Argument

the Commission certified the City of Encinitas’ Local Coastal Program (LCP). Therefore you
need to apply for a regular CDP from the City, and not the Commission.

Enclosed is a copy of Chapter 9 of the Coastal Act, titled Judicial Review, Enforcement and
Penalties, for your reference. Finally, I would like to emphasize that Commission staff will
continue with the Cease and Desist Order proceedings unless you submit a CDP application to
the City. If you have any questions regarding the above matter you can contact me at (415) 904-

5295.

Sincerely

Ravi Subramanian
Analyst, Statewide Enforcement

Encl.:  Copy of Chapter 9 of the Coastal Act

cc (w/out encl.): Nancy Cave, Supervisor, Statewide Enforcement Program
Lee McEachern, Coastal Planner, San Diego Area office

Exhibit 12
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STATE OF, CALIFORNIA — THE RESOURCE‘{W . " PETE WILSON, Governor

‘CALIFORNIA COASTAL COMMISSION ,

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 9504.5200

December 23, 1997

John and Patricia Brown
98 Cascade Key
Bellevue, WA 98006

RE: 836-838 Neptune Ave., Encinitas, CA 92024 (APN 256-011-17-01 and 02)

Dear Mr. and Ms. Brown:

Coastal Commission staff received a letter from the Sonnies a few days ago requesting some clarifications
about the permit process and El Nifio. The purpose of this letter is to keep you informed of the issues
addressed in my response to them because they are similar to your situation. Following are answers to the
questions raised in their letter:

Fermit process

The Coastal Commission used to be the sole coastal development permit authority in your coastal area. On
November 17, 1994, the Commission certified the City of Encinitas’ Local Coastal Program (LCP) and
pursuant to Public Resources Code §30519, on May 15, 1995, transferred coastal development permit
(CDP) authority to the City except in areas of retained jurisdiction (extends seaward from the mean high
tide line of the sea to the territorial boundary of the State of California). Notwithstanding this transfer of
permit authority, §30.80.180B of the LCP authorizes the Coastal Commission to issue coastal development
emergency permits for developments located within the area of the Commission’s appellate jurisdiction
over developments approved by the City (located between the sea and the first public road paralleling the
sea). The map shown below delineates the Commission’s original jurisdiction, the City’s jurisdiction and
the area where the Commission issues emergency permits as it pertains to your property.

TOE OF BLUFF and estimated
mean high tide line

landward edge of
first public road

Appellate jurisdiction & Commission

emergency CDP authority
" l . +1Coastal Commission jurisdiction
il s B “+:2 fincludes regular & emergency CDPs

City of Encinitas’ LCP
jurisdiction including regular

|

F 3

NOT TO SCALE

NEPTUNE AVE. / \ LOTS

(first public road)
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December 23, 1997, Brown

Therefore, per the City of Encinitas’ LCP, any request for an emergency permit for a development that lies
between the mean high tide line of the sea and the first public road paralleling the sea, should be made to
the Coastal Commission. For permanent authorization of any development approved under an emergency
permit Jocated from the mean high tide line extending inland, an application should be made to the City of
Encinitas. For permanent authorization of any development located from the mean high tide line extending
seaward, an application should be made to the Coastal Commission.

Based on each situation conditions of any emergency permit may require the applicant to obtain a regular
CDP for permanent authorization of the development from the City of Encinitas when the project is located
within the City’s jurisdiction (including Commission’s appellate jurisdiction) or from the Commission
when the development is in its original/direct jurisdiction.

Commission regular permit application fees which are set by the State Legislature, for single family
dwellings start at $200. The fee for an emergency permit application is $200. This initial fee is credited
toward the follow-up permanent permit fee when the recipient of an emergency permit applies for a regular
permit application for projects located in the Commission’s jurisdiction. Enclosed herewith is a copy of
the Commission’s permit application fee schedule which should clarify your question regarding multiple
sites and fees. For further details you can also consult the attached copy of Section 13055, Title 14 of the
California Code of Regulations or contact Lee McEachern of our San Diego office.

In regard to the question about consolidation of permits and related fees it needs to be addressed to the City
as the Commission does not have any authority or input in the fee amounts charged by the City.

Emergency Permit History

Sonnies’ letter referred to temporary permits and that they need permanent authorization. [ would like to
clarify that the permits are accurately called “emergency” permits. Section 13009 of Title 14 of the
California Code of Regulations defines “emergency,” as used in the Public Resources Code Section 30624,
as a sudden unexpected occurrence demanding immediate action to prevent or mitigate loss or damage to
life, health, property or essential public service. Emergency permits are valid only for the specified time
period included in the conditions of the permit. The conditions also specify the time period by when
permanent authorization of the development must be obtained or by when removal should occur.

~96-82- On June 7, 1996, you were granted an emergency permit (EP) No. 6-96-82-G allowing
you to undertake temporary measures to install a ‘deadman’ stabilization system on top of the bluff at your
properties. Special condition No. 4 of the EP required you to apply for a regular CDP within 60 days, for
permanent authorization of your stabilization project. The same condition also required you to remove the
emergency work in its entirety within 150 days if you did not obtain a regular permit for permanent
authorization. The 150-day time period expired on November 1, 1996. The stabilization system has not
been removed or authorized by the City for permanent retention.

-96-99- On June 28, 1996, you were granted EP No. 6-96-99-G for the placement of 50 lineal
feet of riprap approx. 10’w x 10’h at the toe of existing landslide to serve as a temporary revetment and
removal of debris (deck and materials) from the face of the bluff. Standard condition (a) of the EP
required completion of the project within 30 days. The 30-day time period expired on July 27, 1997. Staff
records indicate that riprap placement was never commenced but the debris was removed.

6-96-110-G On July 30, 1996, you were granted EP No. 6-96-110-G allowing you to install a soil
anchor system and shotcrete retaining wall on the bluff face at your properties. Special condition No. 3 of
the EP required you to apply for a regular CDP within 60 days, for the perranent authorization of the
project. The same condition also required you to remove the emergency work in its entirety within 150
days if you did not obtain a regular permit for permanent authorization. The 150-day time period expired
on December 26, 1997, and the stabilization system has not been removed or authorized by the City for
permanent retention.
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December 23, 1997, Brown -

Violati

On December 10, 1997, Commission staff confirmed the construction of a new deck that extends over the
edge of the bluff on your property. There is no record of you obtaining a CDP for this deck from either the
City of Encinitas or the Commission. We understand that the previous deck which failed last year was
permitted with the construction of the house. As mentioned in the previous section emergency permit 6-
96-99-G was granted to you to remove the debris of the failed deck from the face of the bluff. The
violations of the California Coastal Act pertain to developments which are inconsistent with special
condition requirements of Emergency Permit Nos. 6-96-82-G and 6-96-110-G, and additional unpermitted
development (the new deck) on your property. If you want to retain or remove the developments you have
to submit a regular CDP application to the City of Encinitas.

El Nifig

I have enclosed a copy of the document titled “Questions and Answers on El Nifio” dated October, 1997,
which address some of the questions the Sonnies raised. If you require any further clarifications or want to
discuss any specific proposals to address the upcoming winter season, please contact Lee McEachern of
our San Diego office at (619) 521-8036.

We understand that a comprehensive solution is necessary with the coordination of all the relevant
neighbors. Please keep Lee McEachern and myself appraised of the past and future developments for a
better understanding of the various issues. We also understand that you are willing to submit a CDP
application. Per California Code of Regulations, Commission staff are required to submit alleged Coastal
Act violation files to the Office of the Attorney General for appropriate legal action within certain time
periods. To prevent the submittal you should sign and return the attached Waiver of Legal Argument
before January 9, 1997. By signing this document you waive the right to rely upon the passage of time

" (subsequent to the date of your being informed of the unpermitted status of these development activities up

to the date of the termination of the waiver) as a basis for any argurnent or defense in a court of law.

Finally I hereby confirm that the Notice of Intent to commence Cease and Desist Order Proceedings dated
August 20, 1997, was rescinded through my telephone message on September 16, 1997. If you have any
further questions you can contact me at (415) 904-5295, :
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BLUMENTHAL OSTROFF & MARKHAM

A PARTNERSHIP OF PROFESSIONAL LAW CORPORATIONS
FACSIMILE TELEPHONE

™
AREA CODE 615 1420 KETTNER BOULEVARD, 7'7 FLOOR AREA CODE 819

2393640 SAN DIEGO, CALIFORNIA 92101-243I 23911t
WRITER'S EXT:—]34&

April 17, 1998

Ravi Subramanian

California Coastal Commission
45 Fremont Street, Suite 200
San Francisco, CA 94105

RE: Brown, Sonnie v. Qkun, City of Encinitas
Dear Mr Subramanian:

This letter shall serve as confirmation of our telephone conversation dated April 6, 1998,
I would first like to thank you for your courtesy in allowing an additional week for the Browns
and Sonnies to respond to your request.

With regards to our telephone conversation, this letter shall confirm our discussion where
we agreed that the signing of the Waiver of Legal Argument tolls the applicable statute of the
limitation for the period beginning on the date the waiver is signed and running until the
termination of the waiver or upon the final disposition of any application for a coastal
development permit or related amendment. Further, that by signing the waiver the Browns or
Sonnies reserve the right to terminate the waiver at any time during the applicable waiver period.

Given the understanding set forth above, please find enclosed a signed copy of the Waiver
by Michael and Patricia Brown as you requested. It is my understanding that a signed copy of the
waiver by Richard & Lupe Sonnie has already been forwarded to you.

Should you have any questions or comments, please do not hesitate to contact me. Your
courtesy and cooperation is appreciated at all times.

Very truly yours,

Eric R. Atamian
ERAg
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CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Page 1 of 1




QM‘-

GRAY DAVIS, Govemor

'STATE OF CALIFORNIA -- THE RESOURCES AGENGY . :

CALIFORNIA COASTAL COMMISGION .
45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, CA  94105-2219

VOICE AND TDD (415) $04-5200

Sent by Certified Mail (Article No. Z 387 425 203)

December 2, 1999

John and Patricia Brown
98 Cascade Key
Bellevue, WA 98006

RE:  836-838 Neptune Ave., Encinitas, CA 92024 (APN 256-011-17-01 and 02)
V-6-97-005 and V-6-99-001

Dear Mr. and Ms. Brown:

On June 7, 1996, you were granted an emergency permit (EP) No. 6-96-82-G allowing you to
install a ‘deadman’ stabilization system along with a tensile cable at your properties and remove
remaining portions of an existing deck. Special condition No. 4 of the EP required you to apply
for a regular coastal development permit (CDP) within 60 days, for permanent authorization of
your stabilization project. The same condition also required you to remove the emergency work
in its entirety within 150 days if you did not obtain a regular permit for permanent authorization.
The 150-day time period expired on November 3, 1996. The stabilization system has not been
removed or authorized by the City of Encinitas for permanent retention.

On July 30, 1996, you were granted EP No. 6-96-110-G allowing you to install a soil anchor
system on the bluff face and soil nails in the shotcrete wall at your properties. Special condition
No. 3 of the EP required you to apply for a regular CDP within 60 days, for the permanent
authorization of the project. The same condition also required you to remove the emergency
work in its entirety within 150 days if you did not obtain a regular permit for permanent
authorization. The 150-day time period expired on December 26, 1996, and the stabilization
system has not been removed or authorized by the City for permanent retention.

We understand that the litigation brought by you and the Sonnies against Dr. Okun and the City
of Encinitas have been settled. Around April 1998, the Coastal Commussion suspended formal
action on your Coastal Act violation case to allow for resolution of the outstanding litigation
between parties. As that litigation has concluded, we hereby notify you that as of the date of this
letter, your violation case has not been resolved and the development performed pursuant to

Commission issued Emergency Permits 6-96-82-G and 6-96-110-G remains without permanent

coastal permit authorization. Therefore, we are re-instituting our enforcement action.

Development located inland from the toe of the bluff and constructed under the scope of an
emergency permit requires a regular CDP from the City of Encinitas for permanent authorization.
Emergency permits are valid only for the time period specified in the conditions of the permit.
The conditions also specify the time period by when either permanent authorization or removal
of the development must occur.
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December 2, 1999, Itr. to Brm‘

V-6-97-005 and V-6-99-001

On March 13, 1997, Commuission staff confirmed the construction of a new deck that extends
over the edge of the bluff on your properties. There is no record of you obtaining a CDP for this
deck from either the City of Encinitas or the Commussion. Your constructed deck does not
conform to the City’s current LCP (Local Coastal Program) and Municipal Code. Both the LCP
and the Code require a five-foot setback from the edge of the bluff for any structure. Your deck
extends over the edge of the bluff.

Finally, on or around May 13, 1999, the bluff on your property and neighboring properties failed.
On May 18, 1999, you submitted an emergency permit request to our San Diego office.
However, the permit was not issued due to the lack of supporting documents or information
regarding the work to be performed and on May 28, 1999, you were notified of such in writing.
On July 2, 1999, Commission staff contacted you and hand-delivered a letter asking you to stop
the unpermitted shoring of the upper bluff on your property as you had not obtained the
necessary permits, On the same day our San Diego office received a letter from you and sketches
from William Catlin, your engineer, for a proposal to install a steel support deck to re-tighten the
chance anchors. On July 19, 1999 you were notified in writing that such a request could not be
acted on until further information was received. To date this information has not been submitted
and no permits have been obtained for this work either from the City or from the Commission.

The violations of the California Coastal Act pertain to developments that are inconsistent with
special condition requirements of Emergency Permit Nos. 6-96-82-G and 6-96-110-G and the
unpermitted development referenced in this letter. If you want to retain or remove the
developments you have to submit a regular CDP application to the City of Encinitas. Per
~California Code of Regulations, the Commission is required to pursue timely legal action to
resolve alleged Coastal Act violation cases on behalf of the people of Califomnia. If the City of
Encinitas does not receive a complete CDP on or before December 23, 1999 for all of the
unpermitted development referenced in this letter, Commission staff will commence Cease and
Desist Order Proceedings. If you have any questions regarding permit procedures please contact
Gary Cannon of our San Diego office at (619) 521-8036. You can also contact me at (415) 904-
5248.

Sincerel

Ravi Subramanian
Coastal Program Analyst
Statewide Enforcement

cc: Cindy Adams and Diane Langanger, City of Encinitas
Lee McEachern and Gary Cannon, Coastal Commission, San Diego
Nancy Cave, Coastal Commission, San Francisco
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OF CALIFORNIA - THE RESOURCES AGENCY ! l GRAY DAVIS, Govamor

IFORNIA COASTAL COMMISSION

GO AREA

\MINO DEL RIQ NORTH, SUITE 200
EGO, CA 92108-1725

21-8036

May 28, 1999

Mike Brown
1266 Alki Avenue S.W.
Seattle, WA 98116

Re: Emergency Permit Request for 836/838 and 858/860 Neptune Avenue, Encinitas
(Ref. Application Nos. 6-99-70-G & 6-99-71-G)

Dear Mf. Brown:

Commission staff has reviewed both yours and Richard Sonnie’s letters requesting
emergency authorization to construct a seawall on the beach and re-stabilize the upper
bluff to protect existing residential structures at the above-cited addresses in Encinitas.
Based on the information submitted, you have indicated that a recent failure has occurred
causing collapse of the existing shotcrete wall at the top of the bluff and approximately
10 ft. of bluff. You have also stated that this constitutes an emergency in that “[flailure
to re-compress the chance anchors, build a 50 ft. long seawall approximately 15-20 ft.
above the beach and grade the middle bluff with compaction devices and/or chemical
treatment will likely result in the loss of {y]our 2 townhomes.”

While this office agrees that the recent bluff collapse that occurred on May 15, 1999 is
new information, the emergency that exists at this site is not new. In 1996, after the
previous bluff collapse and construction of temporary emergency measures, you were
advised by the City of Encinitas, Commission staff and your own engineer that you
should be looking at alternatives to address the overall problem(s) affecting the bluff
fronting your residential structure as the authorized emergency measures were only
temporary to address the immediate threat to the home. In addition, your May 17, 1999
letter acknowledges that your engineer has warned you for over two years that the site
was not stabilized and that a threat to both life and safety still existed. However, you ~
have not taken any steps to address this threat until recently when you were aware that
the shotcrete wall was about 1o collapse on or around May 13, 1999.

Relative to your current request, you have indicated that you want to construct a seawall
and upper bluff stabilization and have requested emergency authorization to do so; -
however, you have also acknowledged that you have not provided any
geotechnical/engineering support for your request nor have you submitted any plans. As
you know, when the Executive Director grants an emergency permit, it is for a very
specific proposal designed and engineered to address a sudden, unexpected occurrence
that poses a threat to life or property. Additionally, the Emergency Permit process should
be reserved for temporary remedial measures, to the extent possible, not the permanent

- solution.
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Mike Brown
May 28, 1999
Page 2

In this particular case, due to the recent collapse of the shotcrete wall, it is quite possible
emergency measures to stabilize the site are warranted. However, such work must be
designed by and under the direction of a licensed engineering professional, .
knowledgeable of coastal processes. Therefore, in any fitture requests for emergency .
authorization, please include relevant geotechnical information, project plans and other
documentation which identifies the potential failure mechanisms that could affect the site
and discusses the range of alternatives available to address the identified problem and -
provide temporary stabilization to the bluff. In addition, any such request should
demonstrate how the proposed emergency measures are consistent with the City of Encinitas'
‘Draft Comprehensive Plan addressing bluff erosion.

In addition you will also need to coordinate with the California Department of Parks and
Recreation. Any proposed shore protection on the beach may be on parks property
and/or require their authorization to gain access for construction. Without the above-
described information, the Executive Director does not have an emergency permit request
to consider. However, Commission staff remains available to respond to this and other
requests for emergency actions as expeditiously as possible. If you have any questions,
please give me a call.

Sincerely,

Lee McEachemn
Supervisor, Permits and
Enforcement

cc: Richard Sonnie
Gary Cannon
Diane Langager : -
Hans Jensen
Sherilyn Sarb

(G:\San Diego\LEE\Letters\Brownemrgprmtitr.doc)
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STATE OF CALIFORNIA ~ THE RESOURCES AGENCY GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 804-5200

HAND-DELIVERED

& SENT CERTIFIED

MAIL (RECEIPT #P954086583
and P362275966)

July 2,1999

Mike Brown
836-838 Neptune Avenue
Encinitas, CA 92024

Mike Brown
98 Cascade Key
Bellevue, WA 98006

Property Location: 836-838 Neptune Avenue, Encinitas, San Diego County
(APN #256-011-17-01 and 02)

Subject Activity: Unpermitted repair activity involving shoring of upper bluff

Violation: #V6-99-01

Dear Mr. Brown:

Staff of the California Coastal Commission has confirmed reports received regarding the above-
referenced activity being conducted on your property. This construction activity is considered
unpermitted, as you have not been issued an emergency permit from the Commission to authorize
this work. Further, you have not received a coastal development permit from the City of
Encinitas for this proposed work. You are hereby notified to stop immediately all work on the
property that has not been permitted by either the Coastal Commission or the City of Encinitas.

As you know, on May 18, 1999 you applied for an emergency permit to carry out repair work for
836-838 Neptune Avenue. Coastal Commission staff informed you in writing that additional
information was necessary before your emergency permit application could be considered. To
date, you have not submitted the required information such that the Executive Director could
consider the application. Further, it is my understanding that Gary Cannon and Diane Lilly of the
Commission’s San Diego District Office conducted a site visit to the subject properties on
Wednesday, June 30, 1999, and confirmed that unpermitted development activity was occurring
at your property.

The shoring work or repair activity being undertaken on the subject property constitutes
“development” as defined by section 30106 of the Coastal Act:

“Development” means, on land, in or under water, the placement or erection of
any solid material or structure; discharge or disposal of any dredged material or of any
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or
extraction of any materials; change in the density or intensity of the use of land,
including, but not limited to, subdivision pursuant to the Subdivision Map Act
(commencing with Section 66410 of the Government Code), and any other division of
land, including lot splits...change in the intensity of water, or of access thereto;
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construction, reconstruction, demolition, or alteration of the size of any structure,
including any facility of any private, public or municipal utility; and the removal or
harvest of major vegetation other than for agricultural purposes, kelp harvesting, and
timber operations. ..

Section 30600(a) of the Coastal Act requires that any person wishing to perform or undertake
development in the coastal zone must first obtain a coastal development permit, in addition to any
other permit required by law. Any development activity conducted in the coastal zone without a
valid coastal development permit constitutes a violation of the Coastal Act.

Resolution of a Coastal Act violation may include, but not be limited to, the imposition of civil
penalties by a court of law. Section 30820(a) of the Coastal Act provides that any person who
violates any provision of the Coastal Act may be subject to a penalty amount not to exceed
$30,000. Coastal Act section 30820(b) states that, in addition to any other penalties, any person
who “intentionally and knowingly” performs any development in violation of the Coastal Act can
be subject to a civil penalty of not less than $1,000 nor more than $15,000 for each day in which
the violation persists.

If the unpermitted development activity is not immediately stopped, you may be served a
cease and desist order. Coastal Act section 30809 states that if the executive director determines
that any person has undertaken, or is threatening to undertake, any activity that may require a
permit from the Coastal Commission or from a certified local government without first securing a
permit, the executive director may issue an order directing that person to cease and desist. A
cease and desist order may be subject to terms and conditions that the executive director
determines are necessary to avoid irreparable injury to the impacted coastal resources. A
violation of a cease and desist order can result in additional fines of up to $6,000 for each day in
which the violation persists. '

During the week of July 5-9, 1999, Gary Cannon of my staff will conduct a site visit to confirm
that all development work has ceased on the property. In the meantime, we encourage you to
submit a coastal development request to the City of Encinitas for the proposed work. However, if
you feel you need to act more quickly than the regular permit process will allow, you should
complete the submission requirements for an emergency permit request as indicated in our letter
of May 28, 1999 (attached). Please call me if you have additional questions.

Sincerely,
Lee McEachemn
Supervisor, Permits and
Enforcement
Attachment
cc: Gary Cannon
City of Encinitas
Nancy Cave, Manager, Statewide Enforcement Program .
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July 15, 1999

Mr, Alan Archibald and Ms. Diane Langager
City of Encinitas Engineering Dept.

505 S. Vuican Avenue

Encinitas, CA 92024

RE: Your request for conceptual seawall engineering documents
Dear Mr. Archibald and Ms. Lanngager:

Per our phone conversation, [ am sending you engineering documents which outline the conceptual design of a
lower bluff seawall for the Brown/Sonnie properties. It is my understanding that many if not all of these
documents were reviewed by counsel for the City of Encinitas. [ am also enclosing documents done by-the SEC
company for Dr. Okun’s seawall as well. I last spoke with Robert Mahoney of SEC in October 1996 about the
wall design he was proposing for Dr. Okun. Because our walls would join together, I think you should see it.

A much higher than usual seawal] may be necessary becanse of the landslide. I cannot speak to the conceptual
designs of our southeriy and northerly neighbor who have not experienced our landslide. AGI was retained for
a number of geotechnical services over the last 3 years including slope stability analysis and repair designs for a
seawall and the hlufface

The graphics enclosures will be marked A through M with the following descriptions:

A- Okun Site Map and Boring locations by SEC,
B- Okun Conceptual seawall, blufface, and grading section by SEC,
C- Okun Section,
D- Okun survey elevations,
E- Okun biuff repair with failure analysis,
F- Brown bluff repair profile section by AGJ,

- G- Brown slope analysis and design section,
H- Brown slope repair design,
I- Landslide profile of 4 properties by AGI,
J-  Landslide profile of beach debris by AGI,

" K- Brown bluff repair with grading by AGI,
L- Brown “low” seawall design by AG],

- M- Brown “high” seawall and grading profile by Brown

Mr, William Catlin ,engineer, has reviewed these documents for me in his current geologicat update report.
Please feel free to call me at 206-937-2143.

_ Sincereiy, % E ;
Mike Brown : ..
Ce: Ms. S. Sarb, Mr. S. Cannon, Mr. L. McEachren

~= #,:‘“ Z_g )
| : (14 prges)

Exhibit 19
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Page 1 of 14 __ R



- T T OUAUAY UKD RUAT O

P e s
= 'L
— . .
—— . ‘
—— " .-

e
— - .

:'-5‘ X \‘ i
Lty
- -Q. Fl |

o e T\

. ~ N \—./'” ) - kN 4
\:}, v /o C
v Wy 1 . R
UML) Geien 7 %
o fue . el .,
. % g Clen oa R LR
P HINT shushaN -G Lo

T e D
-
oo o
J(l.!’é LY

7 I
ZIE
s

Ly
«

n, 4

[l

2 &2 3

.'“”v‘
-ﬁ ; -
~ ’
F S e

K4

‘ s“.“\ \'. ‘\:f.t

o

AN
|

%

- //- : ]
7 ”, ——— .
7, . 7 — .
! §5 22 L
| {-/”% -
! i
{ : 7 .
- : 7
7-_. . ., N . '. : ., 4 :/ ..‘_;../-.:7'/_
f KR A" SRR 5555
3 - . . ———
-‘g . gg- %El’ . - -‘.-"__.. - -~ Ty ::
B 53| fa 5
& gz
F - 55| 63 |
B; e E 0F - -
L s ag_ esigls

. NEFTUNE AVENIE

"LEGEND: -
® BORING LOCATION

NORTH ) -

SCALE 1/8%2’

~ Exhibit 19
| CCC-09-CD-05 (Brown)

CCC-09-NOV-05 / CCC-09-RO-05
Page 2 of 14

SOUTHERN CALIFORNIA

pate: 5-20-85

SOIL & TESTING,INC.  [sr:_SHS

JOB NUMEBER: 8321134

Flate Mn . ¥




=

02 =1 :TIVOB

ﬂvmm
SN WO

PUL VLD W T s ke
VW MWW mus e e

ONT NOLLIOYISNOD INTUIINIINT 0S8

_ oL il A
H NOILLJHMS *
‘ 01
lllllllllllllll — ....I..._il\l
llllllllllllllll ————
_ {
lllllllllllllll lJe_Tlllal..\._,_-..l
, /!
7/
—— e e — — I.H.\.\....I.ul
17
——— —— ot— v W———— m—  Sm——— — W — —— Smpanits  So—  —y  wa—— ".III..(.IIII.I!.III.
”
P
\ .
—— e — — - —— — — RS /AR
/
, .
Ve
o —— fr—— p—— — wor— ———— —— . i!ll-ln\ﬂ-\.l..ll.l..lllll.llli’lllllll
\/v
lllll - __ !.l.l\l..l e e
ot A ); 340718
< y N 19 130
—— e Smfie  wnn oty e mmm  evw gl s et S - o w—— ot p— v— it . o |
\\\ , -
P
o \\
ll.lllllnll..l..lll-l.l.lll\\' llllllllllllll
ll.l.._...\\ i
|

P —— A —— —y, L Gy et e S—m  Smwy st v St ——— ——— — — o Wotevn  gma———  —

-05

} CCC-09-RO

Brown)

CCC-09-CD-05 (
. CCC-09-NOV-05

Exhibit 19

...._\:\3 OVOWE

g -

" page 3 of 14



CCC-09-NOV-05 / CCC-09-RO-05

~ Exhibit 19
CCC-09-CD-05 (Brown)

02 =,1 'TTYO8 : - —_—
L
" D - . .NN. 1» 1
V NOILOAS _ * N v_
—_— e e e e Y 01—
O .
llllllllllllllll —_————— 0
— e e e l.ll.lulntxl 071
llllllllllllllll va.lnll.m,rl.. 02
7
IIIIIIIIIIIIIIII —_— A — 08
T
\,\ .
lllllllllllllllllllll 0¥
”
" .
TS T T e e i it i s e aans. e gl e e, \ — tet e —— oo— — — cn
7/
/
— Ve
llllll o — e 08
/ ‘
lllll \ .
- lfiuwnu nnnnnn oL
< A y, 340
e \ / TWNI9 N0
— T 08
\\
lllllll \\
11111 T T T T e ———— 08
lllllllllllllllllllll 001

T YOO
| J

~— —

14

‘. _ Page 4 of




G I S 1 i I LY TR e Ak SRk SEEED 3 I TR I, Sl e -:ff::ﬁ"ﬁ
A B L0 L B T 3 T R N 0 IR Y 0 T s e I R TR OG5 S S s o i o o oy o
] 1 : J ) b ofmed A ~ v { [ N R e B
N T 1 1 H [ y Tk 0] H ] [ PEE i e —— el -
A - i : 2 ol S LR § { . R N - S——
Y : ty : I AR T - i e oot
T T ] ; : = O v ) P T me— < et
H e . . — i i e 1 e et e e .
I e N} KRN - SHERNNEEAN = EREENENENE R e
EE : j o1 N &l ."":7"-*. K - R SN K - T
: = iy e e e = : o o e . ..
SN 5 OOV 0 D L _-_'.-___.I__ I XTI B ..
IS S A A C‘" ' - g" 7L P .
! : <r, rize é.c. L =
R N s
e — SRR f e amm— —'._e—!—.{.«-q- [ I P -
v et . R S N R T . _——— e . —r
- - . mimw am m . - ‘e Lt R - v

T | DOKON
e J Fh,sésfruc Ture. b“JFF

rma s s Sw——

72£>/n rJ: 5—5 o
concrele ma '

gaclﬁﬁ' /] -

! .E'xfs fm; Slepe é {ter :/r/e) _!

_ &ricma/ {/"f’e 7
’l | (Be ,fa[/re_’. sirde)

——————
1 'A_C
—— — ._'.‘:" . _,4" -~ ‘ -—— T—.S-a nd

| empora . i SA o es fem 2o

'7210 72:]7 7 ﬁr_Jr@/ [ ' 5/0/:;5 c:n‘f‘rc:fa.f'ea/ (5

] L o

' ’ 2=’ /V est 7}‘. l-ki ] EXl-;IBn qﬂ ,

E : FOR IDENTIFICATIN

BT _ ‘ _ " DY MSS.K'D"OR’ e

: - .- . _ \-- X €n

§ ; ' SECnaal ‘C 4 (Y= 1 ° 43y WITNESS
'\/ofﬂ :n:.flw S'/ape -;“Lo t.‘on*lporm f'g aa)/ ccenl /:er i‘fné’_r

Can 7L& bé‘ c:lefé’r'm +h ea/ b.i more An a/epﬂy ?Qaf'@c.lyn,@/

g L ./ﬂvesf'gﬂ- _léf_:i-fa' ‘3”“’75’ > Exhibit 19 ’l".*.)
I """""“j Ll : - = ~Liy CCC-09-CD-05 (Brown) R
S A S B BT .--_f-u-:-.l-—- ~+i-i=  CCC-09-NOV-05 / CCC-09-RO-05

OO BRI P

_ Page 5 of 14



866! Wr Y6 | 10°£5BIZ .z...__ AVIINHD2IL03D NVOIMINWY
ALV E Y=V NOILD3IS SS0dD _

0=, W08 XOUdAY \ %m\\‘.\kmw\éw .MZQ\NLMZ_ 253 ~-9¢3
\ , _ |

SN
! ] I ] | | ] 1 ] L ] l 1 I I l l l ] [ 1 ] ] ]
ol- T o -
o1 ~ zo:.{zm_o.m. dYWI3a : R r P il — F o
_ ; _ _ |
ot - . , I\ _ v 0!
HY3S AVID = \
0z : . o¢
| : ~ NOILYWH04 INIOd AvE \
ot 7 : “30vd 43M8 WOILYIA BYIM 40 ’ _lan
) IMNSO4XI 03SYIOHI GINNSSY
oy : . *30v4 3iMa i
oF AVLEIA ¥VIN 40 ,0f ¥3ddn NOHddY 40 ONYS HOV3H \ or
: NOLLYZITIEYLS 401 Q3N9ISI0 NMOHS Y -
R SHOHONY HOS ¥OVAML 30 SMOR OML ﬁ
s os
o9 - $I4830 30118 L oa
o..n 7 oL
08 - 08
06 “}— 06
NOILIONOD UNY43Nd
001 | IINIAISIY NMOYB oot
“39V4 44018 OMHSIXT HOLYW OL
: : ; - a340100 GMY QFWRLXIL "03GNIE
m\ “LYN I13UILOHS TYHRLONNLS | xm
{-a :
[ 4

CCC-09-NOV-05 / CCC-09-RO-05
Page 6 of 14

CCC-09-CD-05 (Brown)

Exhibit 19




E16¥ ON USD ‘UOSIM "W ukjored

FR\ 21141 50 SHEETS . v
@Eﬁ 22-142 100 SHEETS —
.’ 22-144 200 SHEETS .
SSau)IM
uU9)Xy - .
aje : ——— : i e e —

86-GI-g  °rd . | | _ 3
g nqiyx3y s, 1390 muu
&
<
=0

-
O
) 53
NN e . | a5
T \\.\\\\.\\ii n<
oo ‘ <>
A SN \E nDu nNu
- e T T o y <L
¢ S\v&ﬁw ¥ VAP ay- . . \\\ / Al“ m 00_u
VB eap upm A EIS Y Sa ST 266
\Mu\n“\w \ D\owuh.g ~—A nﬁn\‘q‘. P“\%\~\-\u -...M—“ - I .. e \ . .... _.._Xl_ MW m

A/NG  WPig S LS ___\\_, s '
\.\.\\\._. |
\.\\\\‘\. \_..\ =
T Vo AR YR LA AR o adul o (VY 2

b ol 0257 S A Thv

. , - A ) hu&x\o Lo 200 At WS2 Jo @

lwool. WALUN | P2 FLFL]
o | Hs1wmiy $ AVShw Lo
AT Aol (527 Sy .P«M FoURLIIY Ny Ha

hgg 19) Joda ¥V ALy o _
W Nl 1L sAe) ) 3g) A

,07=5/58 5 ZESH 20

_ ?shms\_xwfdw 0% n%

[ 4

m d 0 W G PO Iuhseysd WWlyan Lo =

; 22 v “.._wM.N\ .m& @
(VO3 E

e

ﬂ.U UOLLUIN L1 YUY LAY 2200104 yninigo () mwﬁu

L -t

—

7of 14

Page



22-141 50 SHEETS
22-142 100 SHEETS
22-144 - 100 SHEETS

SR TINS) 7799~ oU
pree) 9 339) D003 ags
FO sujen yad I s
4O W fsoS sishvws
~ By 9b/la)L

el SMYLIO 235

4

N 2% s 144 090L

/
a £ K P !
uZ«& u\ms\:dm m\_.u..«@on&

? Bl
Vi Y

e

b

J Q53 13515009 P Arb -y
24015 1,52 w24 H3h sy

2711 T

CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Exhibit 19

~_Page 8 of 14




; .. g2.1a1 50 SHEETS YrPJIo =
‘ Q.ﬁzm . @W 32.147 100 SHEETS b o
- "%} 22184 20D SHEETS /

co-0u-60-200/ c0-AON-60-200 |
(umoig) 50-Q0-60-00°2 |

| ) Gwpoprrsct
A g1y v @s.. .oJSm_sZ Hm

E?.EF&G aq PN %a@é«ﬁ:

.
\\%‘AL\‘
NS S Q*l..ll.l\
—~ st
- buysiae
| / ( ri)# Yooy N0L
\ | , _\ 5 buaks (L9
v R A “gopavg U 10
f $10 / y gy prndgayl
. 0 o wiISHN
\ ol 05 /0.$ / P NYEH
o5 ‘ ; \\
) | | LT
\ e
. \ S T A = - :
3mIYs g A -..rl\w 17 W_ ’ | -
s LA xosgay —/ | L L
v 05 _ : A
:?M zf“ o tiw dodal b~/ _ m ....o/ﬁw.\.
g f YAV _ | S AU ¢
/ ) m‘_ b sd {0 o N,:,.%@ a“,s%g
4711 Odd N . T
qlisamv | | R
\\u\l\u\\.\\l\l\.\\\\\w\\\\\!\.\.\i\z\t ey e [ St — 1\!\\.\.“‘



LY TS WE SN BEOTECHNICAL 9 5135228408

N

ToP OF BLUFF
APPROXMATEILIMT OF FALLRE

*I\.ASSUME' pzaw.m., saF porTioN OF DESRS S
PILE 7o AUESS SEANMC puITAL

S.:w 1€ APPROX. SCALE 1wl
APPROXIMATE REPAIR LAYOUT BROWN RESIDENCE FIGURE 1
AMERICAN GEOTECHNICAL | 1

o VS DE |
B L?O(LoF!EE’ J |

Exhibit 19
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05

_ Page 10 of 14

N0.T16 FEB/EE




22-141 50 SHEETS

@5 272-Y42 100 SHEEYS
e 72-144 200 SHEETS
50-Ou-60-009 | SO-AON-80-090

(umoig} G0-aD-60-000 ,
gl a3

gl
T~ by 130
e} yamoy ) al-S
5 buiads (L9
“Sxrvg al 49
oy prmisgdy/
1N

* dadd . o2
drbed € L5t da b id s A

BRI

o

-
N

i Xezygy /\

¢ 05 at
- £y
|
A Q? Jal.

bpomsg | N




‘wesB1/98  17:04 RMERTCAN EEDTEF'HI.”[’:F.{L 4 E15507pa00 : L7216 Foas oo

L RRown

|

™ *sgply oves 2 sha diameters SHIE NOT TO SCALE

SEAWALL DESTGN CONCEPT  BROWN RESIDENCE JRE 2
AMERICAN GEOTECHNIGAL | - . he

‘ Exhibit 19
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Page 12 of 14




\ J.M.B. Investments Inc.
Development & General Contracting

Qi 20D o IL)
g 3717 California Ave S.W. Seattle, WA 98116
H f 9 hek 5 oAl I #Ehone 206- 933-6723 or 206-240-0133 » Fax 425-562-8886

___{, u
[_E_C-sa&d gCHlﬁ ’[g

[l—

| Flevatio
A - Mean Hisp Tide. o'
B- Existin.e Toe oF BwfF &'
(- Top of Wall 4
D- BIoFF Top 12
E"‘ TDP OF .5011 CEWNT F” /70{ Ealja
S - Frenc 26 Q0 B{uFFTo;
@ —ﬁa‘f"_am of Pusenst 4 |
o plf/N& | ,
| _E JElewtror
- <7 10!
IOPLEP ) \\‘
t‘\mcvluml\) \\ .
( e -
N | -
/ F\H ‘
C": \\ NSNS S
X - E»u stva Bl LFFAce.
| S 7;@6‘*:/\- FKD_FS =2 | - __
3 | E:ev-k-as' - _ . 1 Beach
\ = flev. O o \ © Exhibit 19 B
{ a‘:levu—é’ CCC-09-CD-05 (Brown)

CCC-09-NOV-05 / CCC-09-RO-05

Page 13 of 14




........

Exhibit 19
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

~ Page 14 of 14

Qeaﬂoce,ﬁ@ To

. fl t
"= 20" Rer
TMB 797

o S g

Scale 1" = 10 f+t




SYATE OF CAHLIFORNIA - THE RESOQURCES AGENCY - GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

$AN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(619) 521-8036

July 19, 1999

Mr. Mike Brown
1266 Alki Avenue S.W.
Seattle, WA 98116

Re: Emergency Permit Request for 836/838 Neptune Avenue, Encinitas
(Ref. Application Nos. 6-99-70-G)

Dear Mr. Brown:

This letter is to confirm the status of your request for an emergency permit to stabilize the
bluff below the above-referenced properties as of today, July 19, 1999. As we have
indicated to you in our letter dated May 28, 1999, the Executive Director cannot act on
your application because you have not provided sufficient information concerning the
proposed stabilization measures. In that letter, we recognized that emergency measures
to address the site may be warranted. However, we indicated that we could not act on the
work that you proposed to address the situation, because you had not provided any plans
or geotechnical/engineering support for the proposed work completed by a licensed
engineer knowledgeable in coastal processes. We informed you that you should submit
engineered plans and geotechnical information that specifically identifies the failure
mechanisms which currently affect your site and how the site should be stabilized in light
of those failure mechanisms.

Since that time, you have submitted several letters describing the work you intend to do
(dated 5/17/99, 5/18/99, 6/3/99 and 6/30/99) to include installation of a shoring platform,
rebuilding the upper shotcrete wall using lighter material and the existing chance anchors,
and construction of a 50 ft. long seawall. You stated in your letter of May 18 that “your
engineer would provide calculations to re-use the anchors, install a less heavy shotcrete
upper wall and design a seawall with calculations.” To date no engineered plans with
supporting calculations specific to the current site conditions have been submitted. What
has been submitted as “plans™ include:

1. Handwritten drawing (8 ¥2” X 11”) with no supporting calculations showing cross-
section of bluff with notes indicating “11 (6X20) I beams to be placed on living room
concrete floor and cantilevered out over existing deck to support it; re-tightening of
chance anchor at bluff-face to be done from above and below existing deck; beams to
go under existing french doors in living room”;

2. FAX dated 7/14/99 of a cross-sectional drawing of a seawall with no accompanying
explanation. The plan is “not-to-scale” and done by American Geotechnical entitled
Seawall Design Concept — Brown Residence.

3. FAX dated 7/15/99 which contains a series of exhibits including bluff profiles and
cross-sections which appear to be preliminary results of geotechnical review of the
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Mr. Mike Brown
September 19, 2001

Page 2

Okun site and your property. You indicate four of the exhibits were prepared for the
Okun residence with one by Southern California Soil and Testing, Inc. dated 5/20/85.
The exhibits prepared for your site are dated 3/14/98, 5/15/98, July 1999 and undated.
Some were prepared by American Geotechnical; however, there is no accompanying
geotechnical information which explains the relationship between the exhibits and the
subject site or proposed project. All are not readable as they are reduced and faxed
copies.

4. Letter dated 7/16/99 from Catlin Engineering Associates, Inc. addressing the shoring
platform, with calculations.

None of the above include engineered plans and geotechnical support documents. Please
submit a scaled site plan, cross-sections and bluff profiles prepared under current
conditions and relevant to your current proposal with engineer signature/stamp and date
of preparation. A copy of the Catlin Engineering letter has been forwarded to the staff
engineer for review. You should submit a copy to the City as well. You should be aware
that approval of the proposed working platform which would cantilever over the unstable
bluff without knowing the exact work it is designed to facilitate may not be prudent or
possible. Additionally, we will need to know how the temporary shoring platform would
or could be removed after the emergency work is completed

You request an emergency permit to re-install the chance anchors and rebuild a lighter
upper shotcrete wall, yet the shotcrete upper wall with chance anchors that you
constructed under previous emergency permits has failed. We cannot approve such
measures without specific geotechnical analysis as to whether these measures will
stabilize the bluff or whether it is even safe to undertake these measures. The
documentation you have submitted thus far indicates you are seeking an engineered
solution to your bluff stability problem. The past geotechnical information concerning
Mr. Okun’s property may be helpful from a historical context; however, it does not
address the current site conditions, which have changed several times since May 15,
when the shotcrete wall failed. It is not prudent for this office to approve additional
stabilization measures that have not been designed by an engineer and that are not based
on current geotechnical information.

Additionally, the previous measures addressed only the upper bluff. The failure of these
upper bluff measures suggest that any measures that are undertaken to address the
landslide and potentially stabilize it, should address the upper, middle and lower bluff. If
a lower seawall to stabilize the site is recommended, the seawall should be located as far
landward as possible to minimize encroachment on beach area available for use by the
public. We suggest that unless specifically recommended by a licensed engineer, you not
proceed with upper bluff stabilization measures without support from some form of
lower bluff stabilization. Finally, we also point out that an effective solution will
probably involve work not only on your site, but all of the affected properties.

We recognize your desire to construct emergency measures faster than the regular permit
process will allow. Therefore, the required geotechnical analysis and engineered plans do
not have to be as extensive as will be required for a regular coastal development permit
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Mr. Mike Brown .
September 19, 2001
Page 3

application. However, they must be of sufficient detail to provide information on the
current site conditions, how the project will address the problem, the location of
structures on your property and an engineered project design with supporting
calculations, construction materials and methodology. Your engineer must also assure
the proposed work will not adversely affect adjacent properties.

We have been in contact with the City of Encinitas and are aware of their July 13, 1999
letter to you, which identifies the risk of potential failure and recommends the residences
be vacated. The City has indicated they will review any plans for any stabilization
measures designed by a licensed engineer that you might propose to the Executive
Director for authorization under an emergency permit. Therefore, the plans should be
submitted to the City at the same time they are submitted to the Executive Director. The
Executive Director of the Coastal Commission has the authority to authorize such work
to proceed under an emergency permit faster than the regular coastal development permit
process would allow. However, particularly when the work proposed is permanent, the
Executive Director must assure it is properly engineered to address the emergency
situation, and, to the extent possible, that it is also consistent with the Coastal Act. A
major use permit and coastal development permit will be required as follow-up to any
work approved under an emergency permit and for the permanent solution.

In summary, an emergency permit may be warranted to stabilize the bluff at your site. If
there are structures at the top of the bluff that are in danger of falling that you wish to
remove, please notify us and an emergency permit can be issued immediately to address
such work. However, we cannot act on your present request until you submit a
geotechnical analysis of the current site conditions and engineered plans to address the
site conditions. We and City staff are prepared to review your engineered plans for
construction immediately upon submittal and to provide a response as soon as possible.
Please call Gary Cannon or me if you have any further questions.

Sincerely,

Sherilyn Sarb
District Manager

Cc: Jim Benson
Alan Archibald
Diane Langager
Richard Sonnie
Deborah Lee
Gary Cannon

(brownletter7.19.99)
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STATE OF CALIFORNIA - THE RESOURCES AGENCY : . | GRAY DAVIS, Govemnor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIQ NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(619) 521-8036

May 5, 2000

Mr, Mike Brown
1266 Alki Avenue S.W., #600
Seattle, WA 98116

Re: Proposed Shoreline Protection project located below 816-866 Neptune Avenue

Dear Mr. Brown:

On April 4, 2000 you contacted our office to discuss the status of your “permit request”
for shoreline protection fronting your property at 836/838 Neptune Avenue. Commission
staff advised you at that time that no coastal development permit or emergency permit
“application for shoreline protection was currently pending in our San Diego office. In
May of 1999 you submitted an emergency permit request (Application No. 6-99-70-G) to
stabilize the bluff at this site, but as you were advised in letters from the Commission
dated May 28, 1999 and July 19, 1999, that request lacked specific information, including
a project description, plans and site specific geotechnical report. Since the requested '
information was never submitted, the emergency request was not completed and,
therefore, it is no longer consxdered a pend.mg request.

On April 2, 2000 and April 24, 2000 this office received project plans from Michael A.
McNeff, structural design engineer, for a seawall and upper bluff protection system
below properties extending from 816 to 866 Neptune in Encinitas. He telephoned me and
indicated that he was submitting them per your request. However, since you do not have
an application pending before the Commission, the purpose for submitting the plans is -
unclear, In a letter to Peter Douglas dated March 8, 2000, you indicated your intent to
submit a coastal development application to the City of Encinitas. In addition, I
understand that the Commission’s enforcement staff member Ravi Subramanian sent you
a letter on February 14, 2000 requesting that you file applications with the City of
Encinitas for any unpermitted development located within the City’s permit jurisdiction
(the blufftop and bluff-face) and to apply to the Commission for any unpermitted
development located within the Commission’s permit jurisdiction (the beach below the
bluff and seaward). Mr. Subramanian gave you until March 15, 2000 to file the requested
permit applications with the City and the Commission.

It is not clear, therefore, if you intend to pursue a regular coastal development permit
through the City in lieu of an emergency permit through the Commission or in addition to
an emergency permit. As we have indicated in our earlier letters, an emergency permit
may be warranted to stabilize the bluffs at the subject site. However, before we can -
review such a request, a complete application must be submitted. A complete application
must include a formal request, a complete project description, engineered plans, site
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Mike Brown
May'3, 2000
Page2

specific geotechnical report(s) for all affected properties' and authorization from each of
the affected property owners. In addition, you must document why an emergency permit
is necessary such that action must be taken more quickly than the regular permit process.

* Please contact our office immediately to clarify this issue. In the meantime, there is
currently no emergency or regular permit request pending before the Commission for the
subject development. Please call me if you have any questions.

Sincerely, -
Gary D. Cannon
- Coastal Planner

Cc:  Diane Langager
~ Nancy Cave, Statewide Enforcement Program
; Shenlyn Sarb. | :
- Lee McEachemn

(GSan Diego\GARY\Lettrrs\Browss.1.00.doc)
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STATE OF CAUFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904-5200

SENT BY REGULAR AND CERTIFIED MAIL (Article No. Z 154 521 186)

February 14, 2000

John M. Brown and Patricia D. Brown
98 Cascade Key :
Bellevue, WA 98006

SUBJECT:  Coastal Act Violation File No. V-6-97-005 and V-6-99-001
' Property addresses - 836-838 Neptune Avenue, Encinitas, CA 92024
APN 256-011-17-01 and 02

Dear Mr. and Ms. Brown:

This letter is to notify you of the intent of the California Coastal Commission to commence a
Cease and Desist Order proceeding with respect to unauthorized development activities
undertaken on your properties in Encinitas, California, as a result of your failure to submit
previously requested coastal development permit applications.

The above referenced violations of the California Coastal Act pertain to development which is
inconsistent with special condition requirements of Emergency Permits (EP) Nos. 6-96-82-G and
6-96-110-G. The subject properties are located within the Coastal Zone at 836 Neptune Avenue
(APN 256-011-17-01) and 868 Neptune Avenue (APN 256-011-17-02), Encinitas.

On June 7, 1996, the Commission granted an emergency permit (EP) No. 6-96-82-G allowing
you to install a ‘deadman’ stabilization system along with a tensile cable at your properties and
remove remaining portions of an existing deck. Special condition No. 4 of the EP required you
to apply for a regular coastal development permit (CDP) within 60 days, for retention and
permanent permit authorization of your stabilization project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on November 3, 1996.

On July 30, 1996, the Commission granted EP No. 6-96-110-G allowing you to install a soil
anchor system on the bluff face and soil nails in the shotcrete wall at your properties. . Special
condition No. 3 of the EP required you to apply for a regular CDP within 60 days, for the
retention and permanent permit authorization of the project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on December 26, 1996.

We have also determined that, sometime prior to March 13, 1997, you constructed or caused to
be constructed on your properties a new deck that extends over the edge of the bluff. There is no
record of you obtaining a CDP for this deck from either the City of Encinitas or the Commission.

Exhibit 22
CCC-09-CD-05 (Brown)
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John and Patricia Brown, Notice ol !ntent to commence Cease and Desist Order Proceedings
February 14, 2000

The subject deck does not conform to applicable development standards in the City’s Local
Coastal Program (LCP) and Municipal Code which require a five-foot setback from the edge of
the bluff for any structure. Your deck extends over the edge of the bluff.

Finally, on May 18, 1999, you submitted to our San Diego office another emergency permit
request for additional shoring of the upper bluff. However, the Commission did not issue an
emergency permit due to the lack of supporting documents or information regarding the nature of
the emergency and the work to be performed. On May 28, 1999, you were notified of such in
writing. On July 2, 1999, after Commission staff had determined that you were proceeding with
the development for which you had requested, but had not received, emergency permit
authorization, we hand-delivered a letter asking you to stop the unpermitted development on your

property.

Also on July 2 you submitted to our San Diego office, a letter with sketches from William Catlin,
your engineer, for a proposal to install a steel support deck to re-tighten the chance anchors. On
July 19, 1999 you were notified in writing that such a request could not be acted on until further
information was received. To date this information has not been submitted and no permits have
been obtained for this work either from the City or from the Commission.

On December 2, 1999, we previously wrote you to request that, on or before December 23, 1999,
you submit to the City of Encinitas a complete coastal development permit (CDP) application for
authorization of the unpermitted development. On December 23, 1999, you submitted to us a fax
asking for a 60-day extension to the December 23, 1999 deadline to allow time for submittal of a
proposal for bluff protection after discussion with your neighbors and contractors. We hereby
grant the requested extension subject to requirements outlined below. Additionally, on January
21, 2000, we determined that you have not yet contacted the City nor filed a CDP application for
permanent authorization of these structures.

Only the filing of a complete CDP application with both the City of Encinitas and the
Commission for permanent authorization of these unpermitted structures will cause us to take the
Commission’s enforcement proceeding off-calendar. On or before (30 DAYS FROM THE
DATE OF THIS LETTER) March 15, 2000, you must submit a CDP application to the City of
Encinitas: '

1. For the removal and/or relocation of the decks to conform with the City’s current Municipal
Code and Local Coastal Program(LCP);

2. For the removal of failed bluff protection and other construction material debris from the
bluff face; and

3. For new bluff protection development.
On or before (30 DAYS FROM THE DATE OF THIS LETTER) March 15, 2000, you must

submit a CDP application to the Coastal Commission for the removal of failed bluff protective
devices and ot_her construction material debris located on the beach.’

! The application to the Coastal Commission may reqﬁire authorization from the State Parks Department
and the State Lands Commission. .
Exhibit 22
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John and Patricia Brown, Notice ot Intent to commence Cease and Desist Order Proceedings
February 14, 2000

If the City of Encinitas and the Coastal Commission do not receive complete CDP applications
on or before March 15, 2000, we have no choice but to commence a proceeding to request that
the Commission issue a Cease and Desist Order pursuant to Coastal Act Section 30810. Such an
order would require you to cease and desist from engaging in any further development activity at
the subject property without first obtaining a CDP to authorize such activity. The order would

also prevent you from continuing to maintain any development at the property that violates the
Coastal Act.

You have the opportunity to respond to the staff’s allegations as set forth in this letter by

completing the enclosed Statement of Defense form. California Code of Regulations, Title 14,

Section 13181(a) requires the return of a completed Statement of Defense form. The completed
Statement of Defense form must be received by this office no later than March 15, 2000.
Should you have any questions concerning the filing of CDP applications, please contact Lee
McEachern at (619) 421-8036. If you have questions concerning the filing of the Statement of

3800, April 1995

i PS Form

i

Defense form, please contact Ravi Subramanian at (415) 904-5248.
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iment of Defense form

VicEachern, Supervisor, San Diego Coast Area Office
¢ Langanger and Bill Weedman, City of Encinitas

y Cave, Supervisor, Statewide Enforcement Program
Subramanian, Statewide Enforcement Program
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Note of Exhibit 23

There were a number of exhibits accompanying this letter when it was originally
submitted. These are included already in this exhibit compilation and so are not re-
reproduced here, to save paper. The full suite of exhibits to this letter are included in the

on line copy of the Staff Report for this item, and can be found at:
http://www.coastal.ca.gov/mtgcurr.html
under item 11, 12 and 13.
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March 8, 2000

John M. and Patricia D. Brown
1266 Alki Ave S.W.

Seattle, Washington 98116
(206)937-2143

(760)942-0283

Mr, Peter Douglas

Executive Director,California Coastal Commission
45 Fremont St. Suite 2000

San Francisco, CA. 94105

RE: 836-838 Neptune Ave. Encinitas, CA 92024
Emergency Coastal Permits V-6-97-005 and V-6-99-001

Dear Mr. Douglas:

This letter is in response to your letter dated February 14, 2000, On February 17, 2000 [ prepared 10
file packets for distribution to each Board Member of the California Coastal Commission (hereafter
CCC)who gathered on the beach in front of my house to view our blufface and homes. A CCC staff
geologist spoke to Board Members about the landslide of June 1, 1996 and its effects. The next
morning, 1 addressed the Board personally at their Mission Valley monthly meeting. 1 asked for
cooperation among the public agencies in addressing repair issues for the Encinitas bluffs and
beaches. Specifically, I answered Board Members questions about the role of de-watering the bluffs
along with the more common solutions of sand replenishment and seawalls. Chair Ms. Wan spoke of
dewatering benefits from her own experiences in Malibu. Part of the file that T prepared for each
member was a 40-50 page scientific report on de-watering techniques in Encinitas. This report was
provided to me by Mr. Monty Hampton of the USGS in Menlo Park. I spoke with him after contact
with Mitch Richmond of Senator Diane Feinstein’s staff. Senator Feinstein and Rep. Duke
Cunningham of Escondido are leading advocates of demanding state action to safeguard our beaches.
I have spoken and written numerous times to the CCC staff and various agencies about the danger to
the public caused by thwarting private and public emergency applications for coastal protection work.

The following Wednesday evening, February 23, my neighbor Richard Sonnie and 1 addressed the
Encinitas City Council. We spoke about two issues: Creating a firm timetable for the City to install
drainage facilities along Highway 101 and Neptune Avenue and City cooperation with private
homeowners in establishing a privately funded assessment district to construct a lower seawall. It is
assumed that a privately funded seawall for public safety would include governmental cooperation.
Mayor James Bond asked me if I had received my emergency permit that I applied for on May 17,
1999.to repair my bluff. 1 answered no, staff members of the CCC had rejected my engineer’s
recommendations. Tt was said that the CCC San Diego staff had no licensed engineer.

In summary, the neighbors Brown/Sonnie have hired yet another engineering team, Flores, Lund,
Mobayed to obtain an emergency repair permit. On July 8,1999, the City of Encinitas hired an
outside consultant engineer, Mr James Knowlton, to study the Okun/Brown/Sonunie properties. His
conclusions led the City to warn us to abandon our homes because of dangerous conditions. Still, to
this day, we do not qualify for an emergency repair permit from the local CCC.
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CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Page 2 of 3




4 ¢

I constructed my home in1981. My structure was 43 feet back from the bluff edge, 3 feet more than
required. For the last 5 to 6 years, the City has said they were finally going to do proper drainage
work and have not. That ommission has greatly destabilized our bluff. Cooperation between public
agencies has been missing. Along with my neighbors the Sonnies, by March 15 we fully intend to
present to the CCC staff in San Francisco and the Engineering Dept. in Encinitas more engineered
repair plans which would answer concerns about past and future work. In addition, I have prepared a
chronological response to your February 14, 2000 letter, using the format you have presented. Those
enclosures are separate from this cover letter and are attached. They will form a basis for the Coastal
Development application requested by the City of Encinitas. Copies of this cover letter and
Enclosures list will be sent to the Sonnies and Encinitas City officials. The documents cited on that
list will be sent to your office only. If you have any questions, I may be reached at the above address
or phone(s).

Sincerely, _ .
777-(%(2/ 6/"0%4&_.-/

Mike Brown

Cc: Diane Lanager
Lee McEachren
Ravi Subramanian
The Sonnie Family
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ENCLOSURES LIST FOR CCC STATEMENT OF DEFENSE FORM

Letter to Lee Mc¢ Eachren, CCC planner, June 19,1996,

Letter to Lee Mc Eachren, CCC planner, June 20, 1996,

Letter to Lee McEachren, CCC planner, June 25,1996,

Letter to Ed Navarro, District Superintendent, California State Dept. of Parks, June 26, 1996,
Letter to Navarro and Paul Webb, June 27, 1996,

Letter to Walt Crampton, Group Delta Geotechnical Engineers, July 10, 1996,

Letter to Dr. Len Okun, 828 Neptune, August 15, 1996,

Letter to Ed Navarro, State Parks, August 16, 1996,

Letter to Lee McEachren, August 21, 1996,

. Letter to Lee McEachren, Emergency Permit Application (EPA), May 17, 1999,

. Letter to Lee McEachren’s request for more information(EPA), May 18, 1999,

. Letter to Lee McEachren’s request for more information (EPA), June 3,1999,

. Letter to Attorney David Markham re City of Encinitas requested dewatering, June 4,1999,

. Letter to Lee McEachren’s request for more information (EPA), June 23, 1999,

. Letter to L.ee McEachren from William Catlin, Engineer, design repair drawings, (EPA), June 30,

1999,

Letter to Lee McEachren’s request for more information (EPA), June 30, 1999,

Letter of Warning to Head City Engineer, A. Archilbald from Consultant Engineer, James
Knowlton, July 8,1999,

Letter of Warning to Brown/Sonnie/Okun from Encinitas City Manager Acker, July 13, 1999,
Letter to Lee McEachren from William Catlin, Engineer, design drawings and calcs, July 16,
1999,

Letter to Brown from Ms. S. Sarb, CCC District Manager denying Emergency Permit, July 19,
1999

Letter to Brown from City Manager Acker, July 20, 1999,

Letter from Brown to neighbors re seawall engineering program, September 26, 1999,
Newspaper article, San Diego Union, January 24, 2000

Letter to new City Manager, Miller, and City Council, January 26, 2000,

Letter to Board Members (CCC) and Encinitas City Council, February 17, 2000,

Letter to Encinitas City Council, February 23, 1999,

File delivered to CCC Board Members with Item #25 (52 pages)

Letter and File delivered to City of Encinitas Engineering Dept, July 15,1999(14 pages)
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March 8, 2000

STATEMENT OF DEFENSE-BROWN

The attached Enclosures list is a summary only and does not include other communications pertaining
to this matter. Because of March 15 time constraint, the full 3 and one half years of documents were
not included. The estimated cost of legal counsel to prepare this CCC request in such a short time
was beyond my financial ability to pay. We reserve the right to add to this file in the future.

Paragraph 1:

Allegations admitted :Brown acknowledges 1 faxed a detailed account to CCC on December 23,1999
of why 1 was requesting a 60-90 day extension of time to respond to CCC requests for information.
Also, I admit receiving a letter dated July 19, 1999, denying my emergency permit request. CCC
alleges it received an Emergency Permit application from me on or about May 18, 1999. Further, an
engineer’s report from my engineer William Catlin on or about July 2,1999 regarding my property
was received by CCC staff. Reference Enclosures List Items (ELI) #10, #11, #12. 1 have no
reason to doubt these allegations.

Paragraph 2:

Allegations denied: Brown denies CCC description of issued permits No.6-96—82-G. Primary
discussion with San Diego staff at this time spoke of safety issues related to “deadman”, erosion
protection devices at the lower beach level, debris removal, safety devices to be employed during
work. Brown never agreed that removal of deadman, shotcrete walls, Chance anchors and other
repairs to property would be a safe and correctly engineered solutions to the on-going emergency
nature of the problem at the site. In fact, Brown said such removal procedures would be extremely
dangerous. Reference ELJI Items #1 through #9,

Brown further denies “sometime prior to March 13, 1997 you constructed ....... A new deck that
extends over the edge of the bluff.” In fact, this was a repair of the remaining existing deck. It was
completed in August of 1996 under the permit authorizing removal of damaged deck. Reference ELI
Items#3 and #6. Brown further denies that “On July 2, 1999.... You were proceeding with the
development for which you had requested, but had not received, emergency permit authorization”. In
fact, my engineer had sent drawings and calculations to your office on June 30, 1999 describing our
plans in this emergency. No steel deck was constructed nor were the steel deck rails delivered. They
were fabricated and are sitting in the Storage yard of Bannister Steel in Escondido today awaiting the
granting of the Emergency Permit applied for on May 17, 1999. Reference ELI Items #10 through
#16 and #19. Brown further denies “on January 21, 2000 we determined that you have not yet
contacted the City”. During the months of May, June, and July in 1999 | met with Ms. Jace
Schwarm, Ms. Diane Lanager, and other Engineering Dept personnel to determine how a CDP could
be filled out. It was said repeatedly to me that I should do this project and application with my other
neighbors. I consistently said some of my other neighbors were financially unable to proceed with
this application and repair process and that any repair contemplated must have a completed City
drainage system in place to stop the undermining of our properties from lack of proper City drainage
facilities. Ms. Schwarm indicated to me that this Drainage project was estimated to start in mid-1999.
As a result, Brown/Sonnie settled their suit with the City. The project was never started and the
danger increases to our properties. Reference ELI Items #17 and #18.

Finally, Brown denies “the Commission did not issue an emergency permit due to lack of supporting
documents or information regarding the nature of the emergency”. I have hired Mr. William Catlin
and the City of Encinitas hired Mr. James Knowlton, consultant engineer ,who have documented the
emergency conditions at the site. This caused the Head City Engineer and the City Manager to issue



registered mail Warning Notices to myself and my neighbors suggesting we leave our homes. We
have asked staff at the San Diego CCC to produce a letter from a licensed engineer documenting that
that we do not have an Emergency situation. Again, please Reference ELI ltems #17, #18, #20, #21,
and excerpts from #27, an#28. This is a partial list of denied allegations which may be added to after
March 15, 2000.

Paragraph 3:
To be determined upon later review.,

Paragraph 4:

Information contained in our report dated August 6, 1996 delivered to CCC and the City, ELI Items
#22 through #28 and various geotechnical engineering expert’s report detailing the effect of
inadequate City drainage facilities destablizing the ground beneath our homes in Encinitas. These
reports are extremely lengthy and complex but can be produced at a later date if necessary.

Paragraph 5:

As a 19 year resident at this site, I stand ready to cooperate with the numerous public agencies to fix
the problem. The Brown/Sonnie’s have spent engineering and repair dollars in the low to mid 6
figure range repairing the blufface according to the recommendations of our experts. The public
agencies ought to help homeowners in such a situation, not hinder them. The July 19, 1999 CCC
letter from District Manager Ms. S. Sarb stated “Finally, we also point out that an effective solution
will probably involve work not only on your site, but all of the affected properties.” We agree.
Please help us accomplish that with our neighbors in every way possible.

Paragraph 6:

Please see Enclosures List. This may be added to if necessary.
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STATE OF CALIFORNIA -« THE RESOURCES AGENCY | | GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-221%
VOICE AND TDD (415) 904-5200

SENT BY REGULAR AND CERTIFIED MAIL (Article No. Z 154 521 186)

February 14, 2000

John M. Brown and Patricia D. Brown
08 Cascade Key :
Bellevue, WA 98006

SUBJECT:  Coastal Act Violation File No. V-6-97-005 and V-6-99-001
Property addresses - 836-838 Neptune Avenue, Encinitas, CA 92024
APN 256-011-17-01 and 02

Dear Mr. and Ms. Brown:

This letter is to notify you of the intent of the California Coastal Commission to commence a
Cease and Desist Order proceeding with respect to unauthorized development activities
undertaken on your properties in Encinitas, California, as a result of your failure to submit
previously requested coastal development permit applications.

The above referenced violations of the California Coastal Act pertain to development which is
inconsistent with special condition requirements of Emergency Permits (EP) Nos, 6-96-82-G and
6-96-110-G. The subject properties are located within the Coastal Zone at 836 Neptune Avenue
(APN 256-011-17-01) and 868 Neptune Avenue (APN 256-011-17-02), Encinitas.

On June 7, 1996, the Commission granted an emergency permit (EP) No. 6-96-82-G allowing
you to install a ‘deadman’ stabilization system along with a tensile cable at your properties and
remove remaining portions of an existing deck. Special condition No. 4 of the EP required you
to apply for a regular coastal development permit (CDP) within 60 days, for retention and
permanent permit authorization of your stabilization project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on November 3, 1996.

On July 30, 1996, the Commission granted EP No. 6-96-110-G allowing you to install a soil
anchor system on the bluff face and soil nails in the shotcrete wall at your properties. Special
condition No. 3 of the EP required you to apply for a regular CDP within 60 days, for the
retention and permanent permit authorization of the project. The same condition also required
you to remove the emergency work in its entirety within 150 days if you did not obtain a regular
permit for permanent authorization. As of the date of this notice you have neither obtained nor
applied for any such regular permit, and the 150-day deadline for removal of the subject
development passed on December 26, 1996.

We have also determined that, sometime prior to March 13, 1997, you constructed or caused to
be constructed on your properties a new deck that extends over the edge of the bluff. There is no
record of you obtaining a CDP for this deck from either the City of Encinitas or the Commission.
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The subject deck does not conform to applicable development standards in the City’s Local
Coastal Program (LCP) and Municipal Code which require a five-foot setback from the edge of
the bluff for any structure. Your deck extends over the edge of the bluff.

Finally, on May 18, 1999, you submitted to our San Diego office another emergency permit
request for additional shoring of the upper bluff. However, the Commission did not issue an
emergency permit due to the lack of supporting documents or information regarding the nature of
the emergency and the work to be performed. On May 28, 1999, you were notified of such in
writing. On July 2, 1999, after Commission staff had determined that you were proceeding with
the development for which you had requested, but had not received, emergency permit
authorization, we hand-delivered a letter asking you to stop the unpermitted development on your

property.

Also on July 2 you submitted to our San Diego office, a letter with sketches from William Catlin,
your engineer, for a proposal to install a steel support deck to re-tighten the chance anchors. On
July 19, 1999 you were notified in writing that such a request could not be acted on until further
information was received. To date this information has not been submitted and no permits have
been obtained for this work either from the City or from the Commission.

On December 2, 1999, we previously wrote you to request that, on or before December 23, 1999,
you submit to the City of Encinitas a complete coastal development permit (CDP) application for
authorization of the unpermitted development. On December 23, 1999, you submitted to us a fax
asking for a 60-day extension to the December 23, 1999 deadline to allow time for submittal of a
proposal for bluff protection after discussion with your neighbors and contractors. We hereby
grant the requested extension subject to requirements outlined below. Additionally, on January
21, 2000, we determined that you have not yet contacted the City nor filed a CDP application for
permanent authorization of these structures.

Only the filing of a complete CDP application with both the City of Encinitas and the
Commission for permanent authorization of these unpermitted structures will cause us to take the
Commission’s enforcement proceeding off-calendar. On or before (30 DAYS FROM THE
DATE OF THIS LETTER) March 15, 2000, you must submit a CDP application to the City of
Encinitas:

1. For the removal and/or relocation of the decks to conform with the City’s current Municipal
Code and Local Coastal Program(LCP);

2. For the removal of failed bluff protection and other construction material debris from the
bluff face; and

3. For new bluff protection development.
On or before (30 DAYS FROM THE DATE OF THIS LETTER) March 15, 2000, you must

submit a CDP application to the Coastal Commission for the removal of failed bluff protective
devices and other construction material debris located on the beach.'

! The application to the Coastal Commission may require authorization from the State Parks Department
and the State Lands Commission.
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If the City of Encinitas and the Coastal Commission do not receive complete CDP applications
on or before March 15, 2000, we have no choice but to commence a proceeding to request that
the Commission issue a Cease and Desist Order pursuant to Coastal Act Section 30810. Such an
order would require you to cease and desist from engaging in any further development activity at
the subject property without first obtaining a CDP to authorize such activity. The order would
also prevent you from continuing to maintain any development at the property that violates the
Coastal Act.

You have the opportunity to respond to the staff’s allegations as set forth in this letter by
completing the enclosed Statement of Defense form. California Code of Regulations, Title 14,
Section 13181(a) requires the return of a completed Statement of Defense form. The completed
Statement of Defense form must be received by this office no later than March 15, 2000,
Should you have any questions concerning the filing of CDP applications, please contact Lee
McEachern at (619) 421-8036. If you have questions concerning the filing of the Statement of
Defense form, please contact Ravi Subramanian at (415) 904-5248.

/ 4eter Do

Executive Direc

encl.: Statement of Defense form

cc (without enclosure): Lee McEachern, Supervisor, San Diego Coast Area Office
Diane Langanger and Bill Weedman, City of Encinitas
Nancy Cave, Supervisor, Statewide Enforcement Program
Ravi Subramanian, Statewide Enforcement Program



STATE OF CALIFORNIA -- THE RESOURCES AGEN’ . GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904-5200

STATEMENT OF DEFENSE FORM

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH
THE COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE COMPLETED AND
RETURNED THIS FORM, (FURTHER) ADMINISTRATIVE OR LEGAL ENFORCEMENT
PROCEEDINGS MAY NEVERTHELESS BE INITIATED AGAINST YOU. IF THAT OCCURS,
ANY STATEMENTS THAT YOU MAKE ON THIS FORM WILL BECOME PART OF THE
ENFORCEMENT RECORD AND MAY BE USED AGAINST YOU.

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE YOU
COMPLETE THIS FORM OR OTHERWISE CONTACT THE COMMISSION
ENFORCEMENT STAFF.

This form is accompanied by either a cease and desist order issued by the executive director or a
notice of intent to initiate cease and desist order proceedings before the commission. This document
indicates that you are or may be responsible for or in some way involved in either a violation of the
commission’s laws or a commission permit. The document summarizes what the (possible) violation
involves, who is or may be responsible for it, where and when it (may have) occurred, and other pertinent
information concerning the (possible) violation.

This form requires you to respond to the (alleged) facts contained in the document, to raise any
affirmative defenses that you believe apply, and to inform the staff of all facts that you believe may
exonerate you of any legal responsibility for the (possible) violation or may mitigate your responsibility.
This form also requires you to enclose with the completed statement of defense form copies of all written
documents, such as letters, photographs, maps, drawings, etc. and written declarations under penalty of
perjury that you want the commission to consider as part of this enforcement hearing.

You should complete the form (please use additional pages if necessary) and return it no later than
March 15, 2000, to the Commission’s enforcement staff at the following address:

Ravi Subramanian, Legal Division,
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, California 94105

If you have any questions, please contact Ravi Subramanian at (415) 904-5248.

1. Facts or allegations contained in the cease and desist order or the notice of intent that you
admit (with specific reference to the paragraph number in such document):




¢

John and Patricia Brown . ) |

Statement of Defense, February 14, 2000

2. Facts or allegations contained in the cease and desist order or notice of intent that you deny
(with specific reference to paragraph number in such document):

See A Ffacl psnd™

3. Facts or allegations contained in the cease and desist order or notice of intent of which you
have no personal knowledge (with specific reference to paragraph number in such document):




John and Patricia Brown . .

Statement of Defense, February 14, 2000

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain
your relationship to the possible violation (be as specific as you can; if you have or know of
any document(s), photograph(s), map(s), letter(s), or other evidence that you believe is/are
relevant, please identify it/them by name, date, type, and any other identifying information
and provide the original(s) or (a) copy(ies) if you can:

Sea A ol ysu]™

5. Any other information, statement, etc. that you want to offer or make:
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Statement of Defense, February 14, 2000

6. Documents, exhibits, declarations under penalty of perjury or other materials that you have
attached to this form to support your answers or that you want to be made part of the
administrative record for this enforcement proceeding (Please list in chronological order by
date, author, and title, and enclose a copy with this completed form):




June 19, 1996

Mr. Lee Mc Eachren

Encinitas Coastal Planner

3111 Camino Del Rio North, Suite 200
San Diego Coastal Commission

Dear Lee:

Per our conversation today, I would like the San Diego Coastal Commission to postpone
any request for more drilling, tunnelling, excavating, craning, or vibratory activities on the
northerly 15' feet of Dr. Okun's property at 828 Neptune in Encinitas. After your Coastal
Engineer has reviewed data supplied by SEC , I would like you to consider three reasons
for postponement of construction until these concerns are directly addressed.
.. T'will also delay the start of the second phase of my efforts to save my building by
agreeing to refrain from any heavy equipment work on the southerly 15' of my property.
The reasons for this request are the following;

a)Health and Safety: Presently, a 6' high block wall fence on our common property
line is tettering over the edge of the bluff. Since the crane started work, approximately 40
to 50 feet of the wall is tipping toward my building and new cracks have developed in the
wall since the crane outriggers were placed next to it. I have asked Dr. Okun to remove
it. It is still there. It is unsafe for my workers or his to be working below it.

b)Full Geotechnical Report: On the morning of May 25,1996 I asked the contractor
SEC to show me a full soils and hydrology report describing the subsurface conditions
under the site. Geotechnical professionals Mark Catlin of Catlin Engineering, Ralph
Jeffery of American Geotechnical, and Walt Crampton of Group Delta have all indicated
to me this is a minimum requirement needed to proceed with any more drilling or crane
work. We still do not have any Soils Report.

c)Shoring Protection and Lateral Support Plan: Despite all of the destruction that
occurred to my property and others to the north since construction started, SEC still has
not shown how they will shore up next to my property. Like the Soils Report, we have’
asked for this since May 25 and still have nothing.

I will also delay the start of the second phase of my efforts to save my building by
agreeing to refrain from any heavy equipment work on the southerly 15' of my property.
There are pictures available to support these concerns I have. Last week, SEC said they
will cooperate but has not. Your attention is requested and appreciated.

Sincerely - ‘ A
Y WMl Re rocym

Mike Brown
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June 20 1996

Mr. Lee McEachren

Coastal Planner, Encinitas

San Diego Coastal Commission

3111 Camino Del Rio North, Suite 200
San Diego, CA

Dear Lee:

In order to proceed with our upper bluff stabilization effort, we need to remove some
potentially hazardous debris from the slope. It is our intention to remove my two decks
from the blufface. It wouldn't be safe for my workforce to be working below the decks so
they should be removed. Two methods are being investigated. One involves taking the
boards apart by hand and the other involves using a very large crane from the street.
Ennis Crane would provide the service with two rigging experts securing the decks and
lifting them out. A third effort might be to pull the remaining parts of the deck down the
blufface and remove them but it seems less feasible.

Hand removal seems to be the most logical operation at this time. Let me know if you
have questions.

Sincerely 77/( (_,K((L Bv--t_o—o(/y\,/

Mike Brown



June 25, 1996

Mr. Lee McEachren

San Diego Coastal Commission
Coastal Planner, Encinitas

3111 Camino Del Rio, Suite 200
San Diego, CA.

Dear Lee:

I am requesting a modification to my original Emergency Permit (6-96-82-G)to continue
work in stabilizing my bluff. Specifically, I would like to request permission to remove
deck debris from the blufface, place rip rap boulders or K-Rail on the beach to prevent
further erosion, and do soil testing necessary to start an upper bluff stabilization
remediation. Currently, our plan is to use test results to design and build a
shotcrete/gunite upper bluff stabilization plan. As you know, I am concerned about the
horizontal and vertical drilling required for this kind of a plan. A wood crib wall system
will also be discussed.

Once our soils testing, engineering, and design is completed we will submit them for
review by your coastal engineer and others (Mr. Siang Tan of the State Dept. of Mining
and Geology). We anticipate two separate submissions. First, an upper bluff proposal
shall be submitted affecting the two properties that currently have emergency permits,
mine and Mr. and Mrs. Sonne to the north. Secondly, a lower seawall plan will be
submitted that will affect as many as six properties. We assume Dr. Okun and possibly
Mr. Estrada to the south would be incorporated into this plan along with the Brown family
and Mr. John Wigmore to the north of the Sonne's. Three emergency permits are in place
now, but the Brown family, Mr. Wigmore, and Mr. Estrada have not yet received their
permits. We anticipate the lower seawall shall be part of their applications.

I will be talking with the City of Encinitas Engineering Dept. today about rip rap and K-

rail. 1 now know from what you told me what the contractor SEC is doing with their rip
rap placement. We will try and place our devices in a similar approved fashion.

Sincerely, 774&/&': @,«"’LW/VV

Mike Brown



June 26, 1996

Mr. Edward Navarro
District Superintendent
9606 Waples St., Suite 200
San Diego, CA. 92121

Dear Mr. Navarro:

I am requesting permission to place rip rap rock on or near beach land owned by the State
of California. The exact ownership of where my land ends and the state ownership begins
is not clear, but the width of the rip rap pile is expected to be 10-12' wide, 6-10 high for a
length of 50' . My review of the South Coast No. 2 map at the City of Encinitas
Engineering dept. indicates the rip rap will probably be on both of our properties.

This request is concurrent with an Emergency Permit issued to me on June 4, 1996 by the
San Diego Coastal Commission. As you might have heard, our houses are in danger of
falling off the bluff. My next door neighbor, D. Len Okun, already has lost part of his
house and mine is next along with some other neighbors. The highest tides of the year
occur tommorrow and delay will lose whatever chance we have to save our bluff. Mr. Lee
McEachren of the San Diego Coastal Commission is well aware of our request from the
letter I wrote to him on June 19.

Please call if you need additional information.

Sincerely, Mﬁgﬁ Q/LO'(-(/I/L/

Mike Brown



June 275t. 1996

Mr. Edward Navarro, District Superintendent
Mr. Paul Webb

State Parks Department

9606 Waples St., Suite 200

San Diego, CA

Dear Essr. Navarro and Webb:

In my letter yesterday I described bringing rip rap boulders onto the beach in front of my
property at 836-838 Neptune, I neglected to say the boulders will probably be an average
of 2 tons each. The rip rap will extend 50' and hopefully connect with my southerly and
northly neighbors. The purpose of the rip rap is to protect the bluff from further erosion
during the next four days, the highest tides of the year. Again, the width of the rip rap will
be approximately 10 feet wide and 10 feet high. A large front end loader will be used to
disperse the rocks which will be trucked in from the Moonlight Beach State Park which is
about a mile south of my property.

The Sonne's and Dr. Okun wish to do the same operation. If you need further
clarification, please call me at 619-942-0283

Sincerely, M’, /3/[0-44_ A

Mike Brown



July 10,1996

Mr. Walt Crampton

Group Delta Consultants

4455 Murphy Canyon RD., Suite 100
San Diego, CA. 92123

Dear Walt and Bob:

I'm writing this letter after talking again with Monica Sonne last night. I explained to her
that you did not support the drilling soils investigation project in the front of our
properties for a lot of reasons. Rather than reiterate those reasons, we understand. We
also know that to do any tie-back or other procedures involving drilling without a soils
test has been a major concern of our lawyer Dave Markham and ourselves. On a practical
basis, I would not allow any drilling done on my property directly next to either Dr. Okum
or the Sonne's without some kind of soils testing. Therefore, it might be that you have
another kind of soils testing that you would rather use than what has been proposed.

The constraints for me are I need to be completed with the deck and upper bluff repair by
August 16. 1l be gone for a month at that point and I would like to have closure on a
plan for the lower bluff seawall plus a completed deck/upperbluff. 1 don't have the same
degree of confidence that you do about leaving the upper bluff "as is" for an indeterminate
time. Without having any other data besides what has been available, it seems to me that a
strong rainstorm would endanger the upper bluff. Sloughing off of some blufftop could be
expected in a bad storm, unless newer data could dispute that.

In summary, my plans have never changed. Soils testing prior to any drilling with tiebacks
and shotcrete project on the upper bluff has been the plan. 1 would like you and Bob to
contact me and tell me what your plans and schedule are for the upper bluft.

[ would also like your cost estimate for your proposal. Bob Mahoney of SEC is going to
present his plan for the lower seawall to Dr. Okun today. If Dr. Okun approves of the
plan, they will show it to me. To achieve a 1 1/2 to 1 slope, he has talked of a 30" high
wall. If he is insistent on that heigth, it might present problems with the rest of us. Hope
to hear from you soon.

Sincerely, /}M Lﬁz/ M Con

Mike Brown



August 15, 1996

Dr. Len Okum

828 Neptune Avenue
Encinitas, CA 92024

Dear Dr. Okum:

We will be installing Chance Anchors tomorrow in our bluff face. If you would like more
information, please call at 942-0283.

Sincerely, W

Mike Brown



August 16, 1996

Mr. Ed Navarro

District Superintendent

California Parks and Recreation Department
9606 Waples

San Diego, CA

Dear Mr. Navarro:

1 have not recieved any information from your agency since 1 delivered the engineering
plans for my bluff stabilization program at 836-838 Neptune Avenue in Encinitas. This
letter will serve as my third Notice to you that a dangerous situation exists at the beach in
front of my property from a June 2, 1996 landslide.

This continues to threaten the health and safety of beach users and myself.

I cannot be responsible for anything that happens to beachgoers from this situation. I
have tried everything I can to determine what your agency would like to do to stabilize the
toe of the bluff that now extends onto your property. [ am currently stabilizing the upper
bluff of my property and wish to stabilize the toe of the bluff.

I and my neighbors on the north and south are awaiting your response and will try and
work with you in a concerted effort. The 11 page document sent by your agency to allow
the rip rap boulders placed as a buttress to the slope was unacceptable as I stated to you
betore. No viable construction schedule can be developed without your input. I will be
away from Encinitas starting August 23rd for 3 weeks and would like your plan prior to
that time. My phone number is 619-942-0283

Sincerely, Mﬂ&l &/{,{)‘C&W

J. Mike Brown



August 21, 1996

Mr. Lee McEachren

San Diego Coastal Commission
3111 Camino del Rio North
Suite 200

San Diego, CA

Dear Lee:

This letter is to inform you that I will be leaving Encinitas for the next 4 weeks. Currently,
the Contractor Blankenship and Sons are installing the Chance anchors that we have
talked about all summer. They think that they might be completed next week. You can
leave messages at 942-0283 and I will try and return them. Please leave as much detail as
possible. I will be out of the country until September 17th.

I would like a copy of the Woodward and Clyde report done for the City of Encinitas.
Hopefully, T can get one prior to leaving. As you know, I am very concerned about what
plan might be approved for Dr. Okun's property. Please let me know by phone as to their
submittals so that I may respond in time. I'll talk to you soon.

Sincerely, Mﬁz,%mm“/

Mike Brown
836-838 Neptune
Encinitas, CA
619-942-0283
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May 17, 1999 . MAY 1 7 1999
. CAUFORNIA
Mr. Lee McEacheran COASTAL COMMISSION

San diego Coastal Commission SAN DIEGO COAST DISTRICT

From: Mike Brown
RE:Bluff Failure @ 828-858-Neptune Avenue, Encinitas, CA. And request for an Emergency Coastal Permit

I am requesting an Emergency Coastal Permit from the Executive Director of the California Coastal
Commission because of an upper bluff failure threatening my two story, two unit condominium building at
836-838 Neptune Ave. in Encinitas, CA. The engineering firm American Geotechnical (AGT) has warned me
for the last two years that the landslide that occurred on June 2, 1996 is deep-seated and still moving with
extremely dangerous life and safety effects to us. I told you at our meeting on May 13, 1999 of the ominous
signs of a upper bluff failure. A failure has in fact happened @12:15Am on May 15, causing our shotcrete wall
and approximately. 10 more feet of blufface to collapse.

AGT has data from piezeometers and Dr. Len Okun (828 Neptune) has inclinometers documenting this
problem. Other engineering firms will now work with us using this data to attempt to save our houses. The
City of Encinitas has vet to provide water drainage systems to the area adequate to remove the underground
water movement destabilizing the bluff. Without a dewatering svstem in place, the bluff moves downward.
AGT or other geotechnical firms will be contracted to design a seawall, mid-bluff, and upper bluff repair in lieu
of the City providing proper drainage to the area. As a owner with a contracting background, [ hope we can act
in time to save all 3 properties. Richard Sonnie to the north and Dr. Len Okun to my south experience this same
condition. We have met and are working on a remediation effort.

Alternatives to Bluff Stabilization-

No Construction Remediation-I built my primary residence approximately 18-19 years ago. Photos provided
will show that without remediation, the rest of the building could go as I predicted the shotcrete might go last
week. We have lost what upper bluff strength we had with the Chance Anchors and shotcrete.

Removal of Existing threatened portions of residential Structure-

This method would be impractical because this is a 2 story building. 2 story buildings bear more heavily on soil
than | story. The AGT report of August 6, 1996 and updated engineering reports to be supplied will document
that bluff stabilization in these lightly cemented sandy soils will not occur without newsoil retention methods
employed westerly of the building foundation.

Summary- [ will rely on previously submitted engineering reports by AGT and new updates to design a lower
bluff seawall, mid and upper bluff remediation to stabilize this biuff. Your immediate attention to this matter is
appreciated.

Sincerely, M @w%

Mike Brown
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June 3, 1999

Lee McEachern

San Diego Coastal Commission

3111 Camino Del Rio North, Suite 200
San Diego, CA 92108

Re: Emergency Permit Request for 836-838 and 858-860 Neptune Ave. Encinitas #6-99-70-G and 6-
99-71-G, Brown and Sonnie

Dear Lee:

Thank you for the letter of May 28. In response to that letter, project engineering plans and
construction work for a permanent coastal defense structure such as a seawall or other devices has not
taken place for the last 3 years for a number of reasons. My southerly neighbor, Dr. Len Okun has
chosen to do nothing to save his property.He has recently put it up for sale. Secondly, the City of
Encinitas has chosen to delay installing proper drainage devices along the low points adjacent to
Highway 101. This continues to allow water to drain into the bluff, causing destabilization. The City
park at Leucadia Blvd is the prime example of this. Therefore, the alternatives for repair were limited.
We are now planning to build a seawall both with and without Dr. Okun’s participation and without
the City properly de-watering the area. The additional expense imposed on us because of these two
factors has caused delay and funding uncertainties.

Therefore, we would like to submit engineering plans in two phases. The first phase would be the
immediate re-support of the upper bluff on both properties. Conceptually, plans will detail the
placement of vertical supports under Richard Sonnie’s shotcrete wall. The method will be vertically
installed Chance anchors with a concrete cap. After completion, the damaged Chance anchors on my
property will be removed with new anchors installed. Galvanized metal webbing, similar to fencing
material will be then placed against the blufface. The anchors and existing metal plates will be used
to secure the webbing against the blufface. My previous two letters have indicated the alternative of
postponing this immediate repair invites collapse of our houses onto the beach.

Qur seawall design incorporates “recapturing” the approximately 35 by 100 feet of beach that is now
covered with debris. From previous disscussions, my understanding is that the Coastal Commission,
the City of Encinitas, California Dept. of Parks and Recreation, and other agencies would all favor a
design to return the use of this covered beach to the public without public funds. We are in
agreement. Our engineers have indicated a 2 to 1 reinforced slope increases a factor of safety to 1.5
and beyond. Approximate elevation at our houses is 92, the existing toe of slope at 6, with a grading
operation to be carried out to elevation 72 to 75. The field engineer will determine how high the
compaction can proceed. In any event, the final height of the seawall will be calculated using these
figures. We would like to have the seawall built entirely on our property if possible.

In summary, you have asked that we use the City of Encinitas’ Draft Comprehensive Plan addressing

any repair plan. We are hoping to conclude a satisfactory settlernent agreement with the City in our
litigation. This repair plan, engineering, and permitting process is a key step if we are to settle.

Sincerely, )
Mike Brown %«Lﬁk )840144&_

Cec: Richard and Monica Sonnie
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June 4, 1999

Mr. Dave Markham

Blumenthal, Ostroff, and Markham
Seventh Floor

1420 Kettner Blvd.

San Diego, CA

Dear Dave:

Please transmit this letter to counsel for the City of Encinitas. For a final settlement to take
place between Brown/Sonnie and the City, future bluff repair issues need to be resolved. It is
our understanding that all public agencies wish the beach to be cleared of debris directly
below our homes and Dr. Okun at 828 Neptune. We have also been told the ditferent public
entities have limited funds to accomplish this. We would like to assist in returning the
approximately 3500 square feet of debris covered beach to the public’s use. Because the City
has not yet provided proper drainage and de-watering devices to protect the properties along
the blufface, we will have to incur extra expense building a shoreline protective device.
Simply put, waterlogged soil is much heavier and more dangerous than dry soil.

Any and all City of Encinitas fees claimed for past, present, and future work on our
properties shall be taken from our settlement offer of $35,000. This might include
engineering processing, plan review, inspection, bond fees of any kind, beach access fees,
environmental fees, or any other claimed fees by the City as we proceed to clear the public
beach and save our homes. If the agencies claim they don’t have the money to do the
construction work, how can anyone expect us to have funds for more paper processing after
what we have been through for the last 3 years,

Brown/Sonnie cannot speak for Dr. Okun on these issues. He needs to be contacted by the
City directly. It is our understanding that additional fees for sand replenishment and other
emergency repair permit issues are often claimed by the California Coastal Commission.
This offer to settle does not include those issues.

Sincerely,

Mike Brown

Richard Sonnie
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Mr. Lee McEachern June 30, 1999
San Diego Coastal Commission

3111 Camino del Rio North, Suite 200

San Diego, California 92108

Subject: Our Project No, 1147A4
Emergencﬂ Permit Requast for
38 Na

836- ptune Street, Encinftas, California
#6-99-70G and 6-99-716

Dear Mr. McEachern:

We refer to the apptication and correspondence, your letter of May 28, 1999, and
Mike Brown’s letter of June 3, 1999, The property under discussion is more
particularly referred to as Assessor’s Parcel No. 256-012-17-01 and -02, in the
City of Encinttas, County of San Diego, State of California, :

As you may be aware, thers have been some more recent s)ides on the bluffs
suﬁporting the subject structures. Accordingly, Mr. Brown is proceeding with
taking emargency measures to protect his slope and to protect othars from bnina
injured. In particular, he i{s constructing a cantilever support off the west en

of his residence so that workmen may safely go down the slope. These cantilevers
will be counterbalanced from concrete and two chance anchors. We do not consider
that the two Chance anchors will have any detrimental effect on the stability of
the slope at Mr. Brown's property or tha naighboring properties,

We are studying the slope stabilization procedure and will be submitting material
on that, If you have any %uestions, please contact the undersigned. The
opportunity to be of service is sincerely appraciateq.

Respactfully submitted,
CATLIN ENGINEERING ASSQC., INC.

u/‘éum 6. CAT:LIN

[

‘ No. 11879

Distre, (2} Addresses
(1) Mr. Mike Brown

98 Cascade Ke

Ballevue, Was

| {1) Fax 1/760/542-

No. 104
ﬁ?c Poi’ﬁfmm.m Exp. 12-31.00 | Exp. 12:31-00
b eG4
E - Consulting EnQtages arjiea#tlogists
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Jul 13 99 08:23p Pacific Restoration (760) B32-73942

- Geopacifica, Inc.

H /7]
Memo

To:  Alan Archibald, City Engineer
From: James Knowiton, Geotechnical Consultant
Date: 07/08/99

Re:  Present and Potential Geologic Hazard, 836 & 838 Neptune and properties 1.
the noth(858-60 Neptune) and south{828 Neptune), Encinitas, California

In response to your request, | observed the subject properties from the beach on July
6, 1999 and from the rear of 836 Nepiune on the moming of July 8, 1999. The
purpose of my reconnaissance was to observe recent bluff fallures and to provide
you with an gpinion as o the existing and pofential geologic hazards existing on the

subject property.

The subject property and adjacent residences are at the top of an active landslide
that occurred over two years ago. This landslide is stifl moving, although at a very
slow rate. This property and the adjacent property to the north(858-60) performed
emergency repairs consisting of a tied-back gunite wall immediately behind and
below existing wooden decks at the top of the bluff area. The wall at the rear of 836-
38 Neptune failed and there is an approximately 25-30 high vertical slope of loose
sand beneath the wooden deck. The wooden deck has dropped at feast 6 inches
within 5 feet of the residence. The only thing holding the wooden deck is two chains
tied to concrete “deadmen”. This deck is in imminent danger of failure and the 25-30
foot vertical will soon be within 5 feet of the structure. When this happens, the
adjacent properties will lose approximately the same amount of bluff area.

| consider the existing deck and adjacent decks on the north and south in immediate

danger of failure. It is also my opinion, based upon my visual observations and
previously experience with this bluff area and similar biuff areas that the structures
have the pofential for failure, As a consultant to the City of Encinitas | would
recommend vacating the subject residences until further investigations and stabzhty
analyses can be performed by the owners own consultants,

I recommend that the owners of the properties be made aware of the potential
geologic hazard and be urged fo vacate the structures and to retain the services of a
qualified geotechnical consultant, if they do not already have one, to provide an
opition as to the stability and safety of their property.

4 Page i
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Tuly 13, 1999

John Michael & Patricia . Brown John Michael & Patricia D. Brown
836-838 Neptune Ave ' 98 Cascade Key

Encinitas, CA 92024 Bellevue, WA 98006 -

Tenant

836-838 Neptune Ave

Encinitas, Ca 92024

RE: Present and Potential Geologic Hazard
Properties: 836 -838 Neptune; 828 Neptune; 858-60 Neptune

Dear Madam and Sirs:

As a courtesy, we attach a copy of James Knowiton, Geotechnical Consultant’s report to
the City Engineer dated 7/8/99. His report outlines a potential geologic hazard and

~ recommends you and other occupants consider vacating the residence until further
investigation and stability analysis can be performed by your own consultants. It is
recommended that you retain the services of a qualified Geotechnical Consultant to
provide an opinion as to the stability, safety, and remedy of your property.

This notification is a matter of courtesy and concern and no further notifications may be
forthcoming by the City or its employees, even though the situation may change in the
future. In the event of any questions, please feel free to contact Alan Archibalg,
Engineering Director at the City of Encinitas.

I do hereby acknowledge that I have read the letter from the City of Encinjtas dated
7/13/99 and memo from James Knowlton Geotechnical Consultant dated 7/8/99.

Date F

TEE 7dp &73.9600 | FAY 760GA%-2627 505 §. Vulcan Avenue, Encipiras, California 92024-3633  TDD 760-633-2700 @ recycied paper
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STATE OF CALIFORNIA - THE RESOURCES AGENCY 1 L GRAY DAVIS, Govermor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(619) 5218038

July 19, 1999

Mr. Mike Brown
1266 Alki Avenue S.W,
Seattle, WA 98116

Re: Emergency Permit Request for 836/838 Neptune Avenue, Encinitas
(Ref. Application Nos. 6-99-70-G)

Dear Mr, Brown:

This letter is to confirm the status of your request for an emergency permit to stabilize the
bluff below the above-referenced properties as of today, July 19, 1999. As we have
indicated to you in our letter dated May 28, 1999, the Executive Director cannot act on
your application because you have not provided sufficient information concerning the
proposed stabilization measures. In that letter, we recognized that emergency measures
to address the site may be warranted. However, we indicated that we could not act on the
work that you proposed to address the situation, because you had not provided any plans
or geotechnical/engineering support for the proposed work completed by a licensed
engineer knowledgeable in coastal processes. We informed you that you should submit
engineered plans and geotechnical information that specifically identifies the failure
mechanisms which currently affect your site and how the site should be stabilized in light
of those failure mechanisms.

Since that time, you have submitted several letters describing the work you intend to do
(dated 5/17/99, 5/18/99, 6/3/99 and 6/30/99) to include installation of a shoring platform,
rebuilding the upper shotcrete wall using lighter material and the existing chance anchors,
and construction of a 50 ft. long seawall. You stated in your letter of May 18 that “your
engineer would provide calculations to re-use the anchors, install a less heavy shotcrete
upper wall and design a seawall with calculations.” To date no engineered plans with
supporting calculations specific to the current site conditions have been submitted. What
has been submitted as “plans” include:

1. Handwritten drawing (8 '2” X 11”) with no supporting calculations showing cross-
section of bluff with notes indicating “11 (6X20) I beams to be placed on living room
concrete floor and cantilevered out over existing deck to support it; re-tightening of
chance anchor at bluff-face to be done from above and below existing deck; beams to
go under existing french doors in living room”;

2. FAX dated 7/14/99 of a cross-sectional drawing of a seawall with no accompanying
explanation. The plan is “not-to-scale” and done by American Geotechnical entitled
Seawall Design Concept — Brown Residence.

3. FAX dated 7/15/99 which contains a series of exhibits including bluff profiles and
cross-sections which appear to be preliminary results of geotechnical review of the
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Page 2

Okun site and your property. You indicate four of the exhibits were prepared for the
Okun residence with one by Southern California Soil and Testing, Inc. dated 5/20/85.
The exhibits prepared for your site are dated 3/14/98, 5/15/98, July 1999 and undated.
Some were prepared by American Geotechnical; however, there is no accompanying
geotechnical information which explains the relationship between the exhibits and the
subject site or proposed project. All are not readable as they are reduced and faxed
copies.

4, Letter dated 7/16/99 from Catlin Engineering Associates, Inc. addressing the shoring
platform, with calculations.

None of the above include engineered plans and geotechnical support documents. Please
submit a scaled site plan, cross-sections and bluff profiles prepared under current
conditions and relevant to your current proposal with engineer signature/stamp and date
of preparation. A copy of the Catlin Engineering letter has been forwarded to the staff
engineer for review. You should submit a copy to the City as well. You should be aware
that approval of the proposed working platform which would cantilever over the unstable
bluff without knowing the exact work it is designed to facilitate may not be prudent or
possible. Additionally, we will need to know how the temporary shoring platform would
or could be removed after the emergency work is completed

You request an emergency permit to re-install the chance anchors and rebuild a lighter
upper shotcrete wall, yet the shotcrete upper wall with chance anchors that you
constructed under previous emergency permits has failed. We cannot approve such
measures without specific geotechnical analysis as to whether these measures will
stabilize the bluff or whether it is even safe to undertake these measures. The
documentation you have submitted thus far indicates you are secking an engincered
solution to your bluff stability problem. The past geotechnical information concerning
Mr. Okun’s property may be helpful from a historical context; however, it does not
address the current site conditions, which have changed several times since May 15,
when the shotcrete wall failed. It is not prudent for this office to approve additional
stabilization measures that have not been designed by an engineer and that are not based
on current geotechnical information.

Additionally, the previous measures addressed only the upper bluff. The failure of these
upper bluff measures suggest that any measures that are undertaken to address the - ~
landslide and potentially stabilize it, should address the upper, middle and lower bluff, If
a lower seawall to stabilize the site is recommended, the seawall should be located as far
landward as possible to minimize encroachment on beach area available for use by the
public. We suggest that unless specifically recommended by a licensed engineer, you not
proceed with upper bluff stabilization measures without support from some form of

lower bluff stabilization. Finally, we also point out that an effective solution will
probably involve work not only on your site, but all of the affected properties.

We recognize your desire to construct emergency measures faster than the regular permit
process will allow. Therefore, the required geotechnical analysis and engineered plans do
not have to be as extensive as will be required for a regular coastal development permit
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application. However, they must be of sufficient detail to provide information on the
current site conditions, how the project will address the problem, the location of
structures on your property and an engineered project design with supporting
calculations, construction materials and methodology. Your engineer must also assure
the proposed work will not adversely affect adjacent properties.

We have been in contact with the City of Encinitas and are aware of their July 13, 1999
letter to you, which identifies the risk of potential failure and recommends the residences
be vacated. The City has indicated they will review any plans for any stabilization
measures designed by a licensed engineer that you might propose to the Executive
Director for authorization under an emergency permit. Therefore, the plans should be
submitted to the City at the same time they are submitted to the Executive Director. The
Executive Director of the Coastal Commission has the authority to authorize such work
to proceed under an emergency permit faster than the regular coastal development permit
process would allow. However, particularly when the work proposed is permanent, the
Executive Director must assure it is properly engineered to address the emergency
situation, and, to the extent possible, that it is also consistent with the Coastal Act. A
major use permit and coastal development permit will be required as follow-up to any
work approved under an emergency permit and for the permanent solution.

In summary, an emergency permit may be warranted to stabilize the bluff at your site. If
there are structures at the top of the bluff that are in danger of falling that you wish to
remove, please notify us and an emergency permit can be issued immediately to address
such work. However, we cannot act on your present request until you submit a
geotechnical analysis of the current site conditions and engineered plans to address the
site conditions. We and City staff are prepared to review your engineered plans for
construction immediately upon submittal and to provide a response as soon as possible.
Please call Gary Cannon or me if you have any further questions.

District Manager

Cc: Jim Benson
Alan Archibald
Diane Langager
Richard Sonnie
Deborah Lee
Gary Cannon

(brownletter7.19.99)
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Cityof

Encinitas

July 20, 1999

John Michael Brown
1266 Alki Ave. S.W.
Seattle, WA 98116

RE: California Coastal Commission Emergency Permit Request
Location: 836/838 Neptune Ave, Encinitas, Ca

Dear Mr. Brown:

o ‘.We are m reeelpt of the Coastal Commxssxon s most recent letter to you outlining what
. they require from you to process an emergeney permit for the repairs to your bluff,
urisdiction for issuance of an emergency permit lies with:the Coastal Commission. The
e City Engmeermg Department will conduct a cursory review of any geotechmcal R
. ,.engineering plans prepared by your experts whwh are submltted 0 Co&stal Comnussxon i
: \for the emergency permit review. . i : fo LB ; : :

Upen 1ssuance of the emergency permlt emergeney work may commence pursuant tothe
oo conditions. of approval and issuance granted by the:California Coastal Commission. To i -
; +-access the beach, you will be required to obtain a beach aceess permit from the City -
" Engineering Department. Applications for a major use permit and a regular coastal
development permit along with supporting geotechnical plans and information shall be
- - filed with the City no later than the time frame established by the Coastal Commission’s
emergency permit.

In the event of any questions, piease do no hesitate to contact the City Engineer, Alan
Archibald at 760-633-2771 and/or Diane Langager, Associate Planner at 760-633-2714.

City Manager

RTA:jc

Ce:  Sandy Holder, Comm. Development Director
Alan Archibald, Engineering Director
Diane Langager, Associate Planner
Sherily Sarb, Coastal Comm. District Manager
Gary Cannon

Richard Sonnie

TEL 760-633-2600 / FAX 760-633-2627 505 S. Vulcan Avenue, Encinitas, California 92024-3633  TDD 760-633-2700 @ recycled paper
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September 26, 1999

Mr. Gabe Estrada, 816 Neptune

Dr. Len Okun, 828 Neptune

Mr. and Mrs. Dick Sonnie,858-860 Neptune
Mr. Tom Blondin, 864 Neptune

RE: Neptune Seawall Engineering Fund
Dear Neighbors:

I propose that we establish a checking and savings account with a local Encinitas bank in
order to fund the first phase of engineering and related expenses for our proposed seawall. I
feel $35,000. would be an adequate amount to get started. The goal is to have a permit and a
“bid” set of plans as soon as possible. Irecommend that we employ the engineer we all met
at my house last July, Bill Catlin, to become our lead man coordinating engineers,
contractors, government officials and others involved in the design/bid/permit process. As an
enginner, his expertise and experience is valuable in moving this process along as quickly as
possible. I believe he charges $120. per hour  We all know the winter rainy season is near
and delay equals increased risk. Heatherinton Engineering of Carlsbad and a joint venture of
Chris Christain Engineering and Ray Flores Engineering of San Diego have been contacted
and given preliminary data that Dick Sonnie and I gathered over the last 3 years while
employing engineers. I feel both of these companies can do the plans.

As far as paying expenses incurred, I suggest we use a method whereby every participant has
approval or some method to protect their interest. Joint signatures on all checks is one
method or signed invoices is another. Being in Seattle, I will have to do approvals by fax.
Others may have to do the same. This fund is NOT a construction or inspection fund. Some
may want firm bids in hand before committing to a seawall. We cannot get firm bids from
reputable contractors without these engineering plans. Therefore, participation in the
engineering plans and design does not commit anybody to the construction. Obviously, if we
did do the construction together, there would be a savings. Hope to talk to you this week.

Sincerely, # )’){Lﬂ@, \BMWL\/‘

Mike Brown
206-937-2143



LA

oo .&.N:\wmu Sz 4
ol quw\mvm“ _‘\\Nw-

.tonE

i .ﬁ: th seapt vﬁnvuam snl
uﬁomm ‘Jey op o} Aeuosiad ap
PRy g, "prEs 9y ‘sossaooad S
-impoegmuenr 1 ga&- Jof seop!
Jdaooe 07 apdoad mnﬂmm jo umnmn
.—.ﬁo oﬁ mﬁoﬁ ‘Surroau8ud uy,
“PIYEIP3P pue juelq
.S se EBQ& P3qUdsop ‘andea|
.Hoo bncotwﬁonm ‘POSTOIN 100§
. #unf [gun ‘Jeony)

ST _.3_5.._“_._3 Ollis)2g BsT] Jojlim JRis

mobm se ..Hu:m ﬂ:oﬁma J0J SJp] opsou
-Berp pider soyewl yomym hﬁ&ﬁou... .
oahomnﬁﬂéom o& Je_paylom S’

iz

T ———
| aday} Jno &m:i VS

;__rvoﬁ.u 3q 0} y3noud foxd ;aﬁwﬂi

TYINESq pue [[B) B Sem ayS 439U -
48u0 e se Juop noA are Jeyp, ‘Bu

 -fes pue 19y Suiddors Joquuawral [,

—uam .WZ ._oﬁ qu uw.ﬁ onm USYM
LpUNOIE

,nm ozw«.dnou umo.& ] uma .?m&oa
pueR 29U 43oms Sem,, J3mIud 3ur - -

- <Igogndez A3 pres Eoo 7%50

‘paseqASfE) 0JUILIOG Je NAZO[eM

O3] T pariom oty BN PPIA

“[esp

ST

_.uonﬁ,amanw&oaoosgg
- uEEbnMncunEoEouvb.sdEB :

-reaul .M.QQRBQM I° m—ucocm
pres_

mEuv?P_ .m.ﬁ.:_n a1 wog xumn s3
-0y SUIACUI SE [ONS ‘SISUMOINMBY
iatmnm ATAPIASAABTIA crr R i =

3Bns [wey A --uorssyuriad - pajueis -

Jon seq UOISSTLUIUIOD 31 “%ef OF -

*AEpUmS Pres SpRMS
wu._u huuﬁwnm A «'S[TEY 31 ‘YBnous

...uu..m_ st mgmfug B} USYM,.

“ut poqy

muns--c%eunzﬁﬁﬁaﬁs :
'Jo SsEi) A 31ym s3oe(d — . sAup

Anosun, #ofe pmoa ey uols

SuuTuay) [esec)) ayy Aq vwboanm. -

uejd [eseod [edo] e 398 o) 3uin
"madq sey ‘Sjdosd g1 noqe sivq

awmu omym ‘siouwmoawioy doygnjg -
uo\qoamﬁowmu 3y - ‘uayy WS
R ohuzbgﬂhbou
-uﬁ wog toaa_._m TRyt 128 3.Up[nod
s 34 21 sea enuajed Yy
_;'(esm ¥os B pNq 03) JIUMOSWOY -

.ﬁa Sc.vm SE m.sa.Es: ojm dn Mnu

., TG 10 osdeio0 e

_cv E_mmm .SEWE

B.E_c:

g spﬁmaaaaﬁ _

i

.C

i o

r

.t b

'.‘..,",,) b

i,

_u. JI J0 ToYEU € J0U SeM I °

_. wm»@mgqms_z_oﬁ _..,,»m.__ﬁ,._._

mm..p 1 Isnedxsq i Em:ou ,.—noom..

_v.;__ .hﬁ mﬁ»vﬁuw u:oﬁus mm.a.‘uu:um.
.9 ‘Tedd 1AW AP Ing Mo Ay Jut;,
12 -peaty £9PTeQ (K “PIULICS SBA
Sy JuswRleqy prezely 30035
.._. ;*A)P 9y Jo s301dsne A JIpU] |
.o._u N[ 0} SUO[N[OS Y33s_ pno
uﬂﬁ PaULIO) JLOS vooﬁoﬁm.@
B ?ﬂ_ '0) 3y3no} ASPRQ. G86T UT’

< TSYa g "uaddey pmos ST

; Em&h«ﬂﬁuﬂ:ﬂ: %ﬁ._ﬂmom vam
i ASPRQ 9AB(. ISIAROR DIAID PUE 3.

z -WWAOIWOY INUIAY maEnuZ _uunwa

.nna Telm Jo £paBen A 4q pauep.
| “pES. 2598 IM, TUOTOE I0y ISAJEIEY .

"¢ 8uraq dn pua Keui yjeap s jAzopeA -

" 03] 8} 99188 INSSL.UOISLII P 0

e
oﬁ as aw wma.ﬁ ﬁ .«o vaa L,
wnﬂmu

m 3SO[ J9A0D OF womu omw B.H Py

e 9jum Isnf jued I, “pres puog
180 op 0} Amqe ou savy ap, |

._ow uuo&bwn sasjuerend seyudny |

pmos huﬁ pres. aaey saguolyjne
[e19pa) ‘ples puog ‘SSIAfOUON .

JySned | Suojeqe Pl SINSqO]

mw.oﬁsgoqgub.ﬁa pres. -
~ puog ,‘pues Jo Auad pire yoeaq

& PRl 9M USYM SR pUe ‘n3e m.awh_

" OF IO 2AIp DS O] pasn [ g, i
. "2J31) YST pue 13)5qo] ‘Suofeqe
.1 Yojed oyM, USULIBYST: [eFUSUINI0D .
S0 BAGTIAAT AT aZtDIedoal DMmoo L .mn A0 uﬂﬂEFBbom um-...nm um 0.55 ST ....
it o .—-.r!.—.n- T&F‘-ﬁ ouy C&er-vw- v M
. -IoM © JO 3] 3 300} Jetp h%bdmm :
il o Jewp sweoU0d passoxdxy asey  FUD B JO asdefjod oy up sae b
Sitis mHSqu wununmﬁ onnauz Hmnon«Zw Eaﬁ:too snp uﬂ....mﬁbﬁuzm"

Y JeY ] ‘SJII’ [EISE0T. eIMIP- JIA0D

puE SIUPeIq Wol Ipos3 fety pues

.m.._:m mma

w .umm. oBM u>?. pres uoBE,Ew paife ¥
uﬁ ‘Aauoul Jo jo] € isod ) Bujed

i SJIMSIE JOJ puog (s mE:m y3noy-
1 oﬁw m.ﬁﬁpouﬁoa aB ﬁﬂm

pres puog muE«?ommE SEJUDUY “
' Ry -

Mﬁﬁm@ oy agcurep Aue

1 Ajuo juaurysuajdai vnwm JopIsuod

4

- dnou3 duo :wf? Bunensny sJf, -

H pres

“* priog ."ﬁnmﬁnm‘a ST 185y saptade

SlyM; uo mE—Evamw,.u..vaBuno

‘Sfem Bas yuel m:ﬁm:n Jo°
[ SE E.S.E .m.ﬂm.?on dn m.naﬂm
ﬁ :oqmo._o =se0d mauﬁpua mo
n_c».. ._vﬂon ®'s30p Aes’ woﬁd&m sues ”

" PUR_ SISIRIUaMIUONAUR. SUI0S. YOTYM -

.moaumoa SEJUIOUY, UQ, pUeS JO, Supy .
dump oy qmﬁ ] vﬂﬁo%m ‘seyf vnom
TS 9N Pm ‘sTBaL A0

.u.nﬁ Mﬁamu:g SINYS)juas mnn
o: vam puog 9uop aq pnoys jeym .
-Inoqe $auade JUSUILISA0S SNO
tLIRA Suoure jusmwRaISe Jof ysnd o3 -

OJSSTUIO; [EISE00): TS <UL
. Pes 9y , ‘asrenuod ne, Jmses st
roud Istoud pue ¢apl'jesis! sfesy

.10 vwma.a w29q sey fesodoid 3y :

nonm&&wﬁ [enoIssaduas 4unad 3 cf .

m:@s 3Y ‘pres puoyg ‘sio}e)s 103

. “wapqoad asdefjooymq |
uﬁ 8 suonnios pug 0} sapuAse |

C[ed0] pue JEls ‘TeIspa) amssaxd

1A Juspide a1 sadoy 2y hmgwwh

aAes Smaznu vnﬁ vﬁﬁwlvhnmo
“huey mwugmoﬂ E.a sio03yseag

m
!

1oy paumq pue- |

"3A0qE 199 g/ Wox pIjquImy S}dO0I
pure {i1ea: Jo suoj Jo SpaJpuny- pue

‘a500] 9301q JMIq JOo UONOIS IpM !

PrRAQTT © JoYe paIp HAZO[EMOY]

. _raloyspo _u.aonﬁsm STJ WO
vuﬁ—uum? ‘MIURE ‘pueqsny I3y se
-*0€ -NAzoremoy] 833Gy PI[ITY Jeyy .
asdefjod a1 Jo ayem | W ‘sym|q
oy Jo ASey 3y 0) uopnjos e

~ PUY 0) SHOJ9 L9t 9522001 [[usk 4317

fes s[ejo A .t@n JBU J0q -
|

u__s E_._ _s&

%,m. R xaﬂf




@ ® H 7L

January 26, 2000

Mr. K. Miller
Encinitas City Manger

Dear Mr. Miller:

I spoke with Mr. Jim Vincent last Friday morning after I tried to reach you and
Mayor James Bond. I told him that a joint letter signed by Dr. Len Okun of 828
Neptune, myself at 836 and 838 Neptune, and Richard Somnie of 858-860
Neptune is being sent to you and the City Council. The purpose of the letter is
to strongly encourage an effort by the City of Encinitas to seek loan sources for
Neptune Avenue residents to build seawalls and other bluff defense devices.
The tragedy of January 15 is something we have warned government agencies
of for the last 3 and one half years. As you probably know, the Coastal
Commissions continues to deny our emergency permit request of May 17, 1999
to build emergency bluff containment structures. We feel that your warning to
us to leave our homes on July 8,1999 delivered by certified letter was an
acknowledgement that maybe an emergency was at hand. We continue
working with ever more new engineers in the hope that the agencies will finally
see the danger of doing nothing. The Coastal Commission is handicapped by
not having a full time geotechnical engineer in their San Diego office.

Please give copies of this letter to each Council member for this evening’s
meeting. I have had a problem faxing to them. Hope to talk with you soon.

Sincerely, M 6 AL AN

Mike Brown
760-942-0283
206-937-2143
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February 17, 2000

Members of the California Coastal Commission
Members of the Encinitas City Council
RE: Encinitas Beach visitation

We are writing this letter to encourage cooperation by all governmental agencies at the City,
County, State, and Federal levels to work together with homeowners. The problems you are
about to see on Encinitas and other North County beaches are not new. On June 1, 1996, we
suffered a catastrophic bluff failure affecting 5 properties in the 800 block of Neptune. As
you will see, we have yet to recover from this event.

Suggested remediations have been sand replenishment, seawalls, bluff de-watering (see
attached report), installing proper drainage along Highway 101,bluff re-grading and
contouring and a number of smaller site specific approaches. Some of these solutions were
to be done by homeowners, some by governmental agencies

(see attached editorial) Agencies have been meeting since at least August of 1998 to discuss
and propose solutions(see attached Mayor Bond letter). Nothing has happened. On the
private side, some homeowners have hired geotechnical engineers to apply for emergency
bluff stabilization permits. Some applications have been denied.

Common sense and cooperation are needed now for positive action. Is it possible for at least
some governmental agencies to facilitate repairs by arranging loans tor homeowners? The
beach going public would be the big winner because private homeowners would pay for the
repairs to make the beaches and bluffs safer. Why aren’t we doing this or at least
encouraging it?

In conclusion, our hope is that this time something comes out of these meetings and
visitation. We certainly hope that tragedy of January 15 becomes a call to action.
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February 23, 2000
To: Encinitas City Council

RE: Formal Request for Encinitas City Council discussion about a Seawall
Improvement District.

On Thursday, February 16, 2000, members of the Encinitas City Council,
the California Coastal Commission, and city staff members toured the beach
areas in front of our homes. The following morning, the Commission
members were addressed on the progress of restoration efforts by property
owners at their monthly meeting.

It is the intention of Mike Brown, Dr. Len Okun, and Richard Sonnie to
repair the bluffaces of their properties with the cooperation of the various
public agencies. A great deal of scientific evidence has been gathered by
these homeowners in order to seek the best solution for repair. Public safety
improvements on the adjacent beach would be one of the benefits of this
emergency repair effort.

We now formally request a cooperative effort with the City in order to carry
out these emergency repairs. In addition, three adjacent homeowners have
expressed interest in joining this effort when it becomes more clear as to the
nature of the work and its cost. Last week, the City Council members
received documents addressing related issues. We hope to work with staff
on the details of these efforts as soon as possible. As stated above, we have
planned this repair for over 3 and one half years,

Sincerely,

4 F3-535 Meplane fre
s B8 - 8co Meytowe Lo



July 15, 1999

Mr. Alan Archibald and Ms. Diane Langager
City of Encinitas Engineering Dept.

505 S, Vuican Avenue

Encinitas, CA 92024

RE: Your request for conceptual seawall engineering documents
Dear Mr. Archibald and Ms. Lanngager:

Per our phone conversation, I am sending you engineering documents which outline the conceptual design of a
lower bluff seawall for the Brown/Sonnie properties. It is my understanding that many if not all of these
documents were reviewed by counsel for the City of Encinitas. [ am also enclosing documents done by the SEC
company for Dr. Okun’s seawall as well. I last spoke with Robert Mahoney of SEC in October 1996 about the
wall design he was proposing for Dr. Okun. Because our walls would join together, I think you should see it.

A much higher than usual seawall may be necessary because of the landslide. 1 cannot speak to the conceptual
designs of our southerly and northerly neighbor who have not experienced our landslide. AGI was retained for
a number of geotechnical services over the last 3 years including slope stability analysis and repair designs for a
seawall and the blufface

The graphics enclosures will be marked A through M with the following descriptions:

A- Okun Site Map and Boring locations by SEC,
B- Okun Conceptual seawall, blufface, and grading section by SEC,
C- Okun Section,
D- Okun survey elevations,
E- Okun bluff repair with failure analysis,
F- Brown bluff repair profile section by AGI,
G- Brown slope analysis and design section,
H- Brown slope repair design,
I- Landslide profile of 4 properties by AGI,
J-  Landslide profile of beach debris by AGI,
K- Brown bluff repair with grading by AGI,
L- Brown “low” seawall design by AGI,
- M- Brown “high” seawall and grading profile by Brown

Mr. William Catlin ,engineer, has reviewed these documents for me in his current geologicat update report.
Please feel free to call me at 206-937-2143.

~Sincerely, m é ;
Mike Brown .

Cc: Ms. S. Sarb, Mr, 8. Cannon, Mr. L. McEachren

# 2% |
(14 Pﬁf@S)
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STATE OF CALIFORNIA — THE RESOURCES AGENCY . GRAY DAVIS, Govemor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

3111 CAMINO DEL RIO NORTH, SUITE 200
SAN DIEGO, CA 92108-1725

(619) 521-8U36

June 7, 2000

Mike Brown
1266 Alki Avenue S.W.
Seattle, WA 98116

Re: Emergency Permit Request for 836/838 and 858/860 Neptune Avenue, Encinitas

‘Dear Mr. Brown:

Commission staff has reviewed your letter of May 15, 2000 and Richard Sonnie’s letter
of May 18, 2000 requesting emergency authorization to construct a seawall on the beach
and re-stabilize the upper bluff to protect existing residential structures at the above-cited
addresses in Encinitas. As of this date, we only have your requests along with a copy of
project plans, supporting structural calculations and a copy of several pages from the City
of Encinitas’application. However, we have not received an updated geotechnical
assessment that documents the existing site conditions of the subject and surrounding
properties and documents the appropriate structural solution to the emergency situation.,
As we have indicated to you in previous letters and telephone conversations, an updated
geotechnical assessment is information that is required before a valid application for
emergency permit can be filed. Since you have indicated that this information is in your
application to the City, we agreed that providing a complete copy of your City
application may satisfy this requirement. To date we have not received that information.
As such, this office does not have a valid or complete application for an emergency
permit. After an updated geotechnical assessment is completed, we would encourage you
to submit that information along with a new request for an emergency permit for our
consideration. If you have questions regarding this matter, please give me a call.

Sincerely,

Gary D. Cannon
Coastal Planner

cc: Richard Sonnie

City of Encinitas
Lee McEachern
Exhibit 24
{G:\San Diego\GARY \Letters\Brown, Sonnie 6.6.00.doc) _ CCC-09-CD-05 (Brown)

CCC-09-NOV-05 / CCC-09-R0O-05

_.Page 10of 1




ﬁ'f OF CALIFORNIA -- THE RESOURCES AGENCY GRAY DAVIS, Governor

FALIFORNIA COASTAL COMMISSION

};fsm DIEGO AREA
¥ a5 METROPOLITAN DRIVE, SUITE 103
N DIEGO, CA  92108-4402 .
(619) 767-2370
EMERGENCY PERMIT
Emergency Permit No. 6-00-171-G Date: November 20, 2000
Applicants: Mike Brown Richard Sonnie c/o Monica Sonnie
1266 Alki Avenue SW 639 Springbrook N.

Seattle, WA 98116 Irvine, CA 92614

LOCATION OF EMERGENCY WORK: On the beach and bluff fronting 836-838 and 858-
860 Neptune Avenue, Encinitas (San Diego County) (APN’s: 256-011-17, 254~
311-05)

WORK PROPOSED: Construction of a 100 ft. long, 27 fi. high, seawall comprised of 36

inch caissons spaced 8 ft. on center with one row of 13 tiebacks approximately
60 ft. in length with shotcrete facing between the caissons. The seawall will
located along the pre-existing toe of the bluff, approximately 30 ft. landward of
the toe of the existing debris pile. Also proposed is the construction of a 50 ft.
long, 50 ft. high upper bluff retaining wall comprised of 36 inch caissons spaced
approximately 10 ft. on center with one row of tiebacks approximately 70 ft. in
length. Wooden lagging will be placed between the caissons and backfill placed

. behind the wall. The wall will be faced with a colored and textured shotcrete

. application (ref. repair plans by FLM Consulting Engineers dated 10/17/00).

This letter constitutes approval of the emergency work you or your representative has
requested to be done at the location listed above. | understand from your information and our
site inspection that an unexpected occurrence in the form of ongoing erosion and sloughage
of the upper bluff at the site of an existing landslide requires immediate action to prevent or
mitigate loss or damage to life, health, property or essential public services. 14 Cal. Admin.
Code Section 13009. The Executive Director of the Coastal Commission hereby finds that:

(a) An emergency exists which requires action more quickly than permitted by the
procedures for administrative or ordinary permits and the development can and will be
completed within 30 days unless otherwise specified by the terms of this permit;

(b) Public comment on the proposed emergency action has been reviewed if time allows;

(c) As conditioned, the work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

The work is hereby approved, subject to the conditions listed on the attached page.
Sincerely,

PETER M. DOUGLAS
Executive Director

¢ Exhibit 25 ﬂiﬁ t//’t Z/ l( ﬁ(,
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Emergency Permit 6-00-171-G
November 20, 2000
Fage 2

CONDITIONS OF APPROVAL.

1.

The enclosed Emergency Permit Acceptance form must be signed by each
PROPERTY OWNER and returned to our office within 15 days.

Only that work specifically described in this permit and for the specific properties
listed above is authorized. Any modifications to the described work or
additional work requires separate authorization from the Executive Director.

The work authorized by this permit must be completed within 60 days of the date of
this permit (i.e., by January 20, 2001). This emergency permit is only for the above
described seawall and upper bluff retention system. No other work is approved by
this emergency permit. The construction or placement of any accessory or
protective structure, including but not limited to, stairways or other access structures,
decks, drainage structures or pipes, walls, fences, etc., are not authorized by this .
permit. If during construction, site conditions warrant.changes to the approved
plans, the San Diego District office of the Coastal Commission shall be
contacted immediately prior to any changes to the project in the field.

The emergency work carried out under this permit is considered to be TEMPORARY
work done in an emergency situation. In order to have the emergency work become
a permanent development, a regular coastal development permit must be obtained.
An application for regular Coastal Permit to have the emergency work remain as
permanent shall be submitted within 60 days of the date of this permit (i.e., by
January 20, 2001). If a regular coastal development permit is not received from the
City of Encinitas and/or the Coastal Commission, the emergency work shall be
removed in its entirety within 150 days of the above date unless waived by the
Executive Director. :

The subject emergency permit is being issued in response to a documented
emergency condition where action needs to be taken faster than the normal coastal
development permit process would allow. By approving the proposed emergency
measures, the Executive Director of the Coastal Commission is not certifying or
suggesting that the structures constructed under this emergency permit will provide
necessary protection for the blufftop residential structures. Thus, in exercising this
permit, the applicant agrees to hold the California Coastal Commission harmiess
from any liabilities for damage to public or private properties or personal injury that
may result from the project.

This permit does not obviate the need to obtain necessary authorizations and/or
permits from other agencies. PRIOR TO COMMENCEMENT OF CONSTRUCTION,
the applicant shall submit to the Executive Director for review and written approval,
copies of all other required local, state or federai (i.e., State Lands Commission,
Army Corps of Engineers, California Department of Parks and Recreation)
discretionary permits/authorizations for the development herein approved, or provide
evidence that none is required.

Exhibit 25
CCC-09-CD-05 (Brown)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 3

7. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit to the Executive Director, for review and written approval, final plans for the
seawall and bluff retention system that have been reviewed and approved by the City

- of Encinitas Engineering Department. Said plans shall be in conformance with the
plans dated 10/17/00 by FLM Consulting Engineers and include the following:

a. No local sand, cobbles or shoreline rocks shall be used for backfill or for any
other purpose as construction material. During both the construction and
removal stages of the project, the permittee shall not store any construction
materials or waste where it will be or potentially be subject to wave erosion
and dispersion. Within 5 days of completion of construction, the permittee
shall remove from the biuff face and beach area any and all debris that
results from construction of the approved development.

b. All drainage improvements, including surface swales, hydroaugers, keyways
and bench drains shall be directed such that they exit the property '
perpendicular to the shore and shall not be allowed to cross laterally onto
adjacent properties.

c. The height of the seawall shall be the minimum necessary to provide
adequate protection.

. 8. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for review and written approval of the Executive Director, evidence that CAL
OSHA has reviewed and found acceptable with regard to worker safety, the project
plans approved by the City of Encinitas and the proposed construction methods and
sequence.

9. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for the review and approval of the Executive Director, evidence that a
performance bond, in a form and content acceptable to the Executive Director, has
been accepted by the City of Encinitas for an amount suftficient to cover the removal
of any materials associated with construction of the shore/bluff protective measures
and/or any materials or debris associated with the failure of any of the proposed
structures., The bond shall remain in effect until the protective measures have
received approval by the City of Encinitas and/or the California Coastal Commission
‘under a regular coastal development permit for permanent retention. ‘

If you have any questions about the provisions of this emergency permit, piease call Lee
McEachern at the Commission’s San Diego Coast Area Office at the address and
telephone number listed on the first page.

Exhibit 25
CCC-09-CD-05 (Brown)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 4

EMERGENCY PERMIT ACCEPTANCE FORM

TO: CALIFORNIA COASTAL COMMISSION
SAN DIEGO COAST AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402
(619) 767-2370 :

RE: Emergency Permit No. 6-00-171-G

SITE HISTORY

in June of 1996, a substantial landslide occurred just south of Beacon's Beach in the
City of Encinitas, affecting several residential properties, including the properties subject
to this emergency permit. In response to the landslide and the property owners’
requests, the Executive Director of the Coastal Commission issued a number of

~ emergency permits to several property owners for various types of structures to address
the emergency situation. Three emergency permits each were issued to Mike Brown
and Richard Sonnie. These emergency permits included the construction of a deadman
system on the top of the bluff for each property (which were constructed and remain in
place today), the construction of a shotcrete wall and soil nails (tiebacks) at the upper
bluff (which were constructed; one remains in place and one failed in 1999), and the
‘placement of riprap on the beach to protect the properties from wave action (this
emergency permit was never carried out by the property owners and subsequently
expired). Each of the emergency permits that were issued and signed by the property
owners included a requirement that a follow-up regular coastal development permit be
obtained for the emergency measures. To date, neither of the property owners has
obtained a follow-up regular permit, in violation of the terms of the emergency permit.

Subsequent to completion of the emergency repairs, severat property owners and the
City were party to litigation regarding the landslide and no further repairs or permmits were
sought until May of 1999 when the upper bluff shotcrete wall failed at 836-838 Neptune
Avenue (Mike Brown). Atthat time, the property owners subject to this request
submitted an emergency permit request to construct a seawall and upper bluff repairs.
However, the request was rejected by the Executive Director due to lack of information
and the fact that there was no proposal designed by and under the direction of a
licensed engineer. No plans, geotechnical information or other relevant information was
submitted and the property owners were notified in writing of the need to provide such
information. While engineered plans were received with the current emergency permit
request, relevant and up to date geotechnical information addressing current site
conditions or reasons for past failures of protective measures still has not been
submitted. Coastal Commission staff has again requested such information.

Exhibit 25
CCC-09-CD-05 (Brown)
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Emergency Permit 6-00-171-G
November 20, 2000
Page 5

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest failure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction techniques
and engineering and geotechnical assumptions associated with the proposed protective
structures.

| also understand that any work authorized under an emergency permit is temporary and
subject to removal if a regular Coastal Permit is not obtained to permanently authorize the
emergency work. | agree to apply for a regular Coastal Permit within 60 days of the date of
the emergency permit {i.e., by January 20, 2001). | agree to provide the information
outlined in the attached memaos from the Coastal Commission’s-staff engineer and geologist
as part of the regular coastal development permit application. 1 also acknowledge and
understand that a regular coastal development permit wouid be subject to all of the
provisions of the City of Encinitas Local Coastal Program and/or the Coastal Act and may be
conditioned accordingly. These conditions may include, but not be fimited to, provisions for
long term maintenance and monitoring of the bluff face, a sand mitigation fee, a requirement
that a deed restriction be placed on the property assuming liability for damages incurred
from biuff failures, and restrictions on future construction of additional shore or biuff
protection.

INSTRUCTIONS: After reading the attached Emergency Permit, please sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's
date.

| hereby understand all of the conditions of the emergency permit being issued to me and
agree to abide by them.

Mike Brown

Name
Address
Date of Signing
Exhibit 25

CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05

Page 5 of 19



Emergency Permit 6-00-171-G
November 20, 2000
Page 6

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest failure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction technigues

“and engineering and geotechnical assumptions associated with the proposed protective
structures. '

| also understand that any work authorized under an emergency permit is temporary and

subject to removal if a regular Coastal Permit is not obtained to permanently authorize the

emergency work, | agree to apply for a regular Coastal Permit within 60 days of the date of

the emergency permit (i.e., by January 20, 2001). 1 agree to provide the information

outlined in the attached memos from the Coastal Commission’s staff engineer and geologist

as part of the regular coastal development permit application. | also acknowledge and

understand that a regular coastal development permit would be subject to all of the '

provisions of the City of Encinitas Local Coastal Program and/or the Coastal Act and may be
conditioned accordingly. These conditions may include, but not be limited to, provisions for =
long term maintenance and monitoring of the bluff face, a sand mitigation fee, a requirement ﬁ)
that a deed restriction be placed on the property assuming liability for damages incurred

from biuff failures, and restrictions on future construction of additional shore or biuff

protection.

INSTRUCTIONS:  After reading the attached Emergency Permit, please sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's
date.

| hereby understand all of the conditions of the emergency permit being issued to me and
agree to abide by them,

Richard Sonnie

Name

Address

Date of Signing
Exhibit 25
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05
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November 9, 2000
Vemorandum

TO: Lee McEachem
Gary Cannon

FROM: Lesley Ewing W’]

SUBJECT: Recent Submittal for 836/838 and 858/860 Neptune Avenue, Encinitas

I have reviewed the 10/17/00 plans for the Repair to Bluff Failure 818 ~ 868 Nepume
Avenue and the packet of material submitted in support of these plans. It is my
impression that, despite the title of the plans, the material is all focused on 836/838 and
858/860 Neptune Avenue and that will be the focus of these comments.

This review has identified a2 number of concermns regarding this submittal. It also is
recognized that this has been a location of ongoing bluff retreat such thart the applicants
hope to start work on something as soon as possible. These engineering comments focus
on those issues that will assure us that the werk can be undertaken and completed safely
and that the end result will provide the anticipated level of protection without adverse or
unanticipated effects to nearby coastal resources. Many concerns, such as mitigating
impacts to Jocal sand supply and providing a sculpturing or texturing treatment to all the
walls that will minimize the adverse visual impacts may be addressed at a fater dzie,
through the regular permit application process. However, at this time, the applicant
should be made aware of these possible requirements and we should be assured that the
present emergency activities will not preclude future efforts in the regular permiit process
to eliminate, minimize or mitigate all possible impacts.

Proposed Project: The proposed project consisted on both upper and lower vludf
protection. The upper wall proposes to tie into the existing shotcrete/soil nail wall, where
it still exists, transition this to a tieback wall that will extend across 836/838 Neptune.
The upper wall at 836/838 Neptune will be extended further down the face of the bluff
than the wall at 858/860 Neptune and the final upper wall at 836/838 Neptote Avenue
will be approximately 50 feet high. The lower wall will be a 27-foot high caisson/beam
tieback system with shotcrete facing between the caissons/beams. The exposed surfaces
will be colored or textured.

Construction Sequence and Worker Saferv: By letter signed by Mike Brown, dated
10/17/00, the general construction sequernce 1s given that the lower seawall will be
construction in or through the landslide debris, some of the landslide debris may be
regraded, and then the upper wall will be constructed. It is our understanding that M.
Brown is an engineer. However, when this letter was signed, he did not provide his
California R.C.E. identification number and it must be assumed thar he was commenting
on the construction sequence as an informed property owner and not as the engineer of
record. These sites are experiencing active bluff slumping and it is a very difficult area in

CCC-09-CD-05 {Brown)
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which to work. Just as the Commission staff is aware of the significance of continued
bluff rewreat to the property owners, we must be aware of the significance of possible
further bluff retreat to the workers who will be on site and the public who may be using
the beach. Under a regular permit process, the Commussion staff would likely
recommend that that Commission be provided with construction plans, a work schedule,
contingency plans if slumps continue to occur during construction, and identification of
all construction work pads, access routes and possibly evacuaticn routes. Such plans are
not requested for every project; however, for this project, the site conditions would
warrant such a request. Also in the regular permit process, it is likely that staff would
contact CAL OSHA and incorporate, to the practicable, their input and comments on the:
construction plans, with regard to-worker safety. For the emergency process, to insure
thorough and prompt review of the construction plans for issues of worker safety, it is
recommended that the emergency permit be conditioned to require CAL OSHA review
and concurrence prior to comumencement of work.

Use of Shoterete in Lower Wall: The lower seawall will use beams and shotcrete. It has
been the experience of the Comumission staff that shotcrete does not stand up well to
wave attack and often shatters under the compressive force unless the backing material is
very competence. Since the shotcrete will be applied over the face of the landslide
debris, it is very likely that voids will develop behind the shotcrete and it will quickly
become unfunctional. If the shotcrete spalls or cracks, and waves remove material from
behind the seawall, it could compromise the stability of the entire lower wall. For the:

.regular pernii applicaticn, the applicant’s waginesr should nrovide studics and/or

evidence that shotcrete will not have any likelihood of proilems for this site. For along-
term solution, the applicant also should be required to analyze the shotcrete and aptions
to use alternpative lagging material between the beams. In addition, due to staff’s
experience with shotcrete and the possibility that some of this material could become
beach debris if the wall is subject to wave attack, it is recommended that the emergency
permit require that the applicant be responsible for the prompt and thorough removal aff
all construction material that may be dislodged from the proposed walls or that no langesr
provides site stability.

Height of Lower Wall: The lower seawall is planned to be seven feet higher than the
seawall that is proposed for the adjacent property. The height of the wall can be
dependent upon wave run-up or other factors; however the provided material has not.
shown the basis for this wall height. Since the wall will be exposed as soon as the
landslide debris is washed or graded away from the site, the wall height will greatly affect
its long-term visual impact. The wall should be designed to be as low as possible while
still achieving the necessary erosion protection. '

Agreement with Backeround Technical Support: The Preliminary Rapair
Recommendations for American Geotechnical, dated March 5, 1998 recommend &

tieback angle for the lower seawall of 23 degrees. The plans show an angle of 30
degrees. The basis for the new design angle should be provided. Also, in the most
recently submitted engineering plans the total load has been reduced from 63 kips/ft to 43
kips /ft. In both plans, this is noted as being per the geotechnical report; however, there is

CCC-09-CD-05 (Brown)
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no further detail or reference for the geotechnical report that is being sited. The basis for
these changes and the most recent geotechnical reference should be provided as part of
the regular permnit application. '

Design Wave and Scour Depth: The material provides some quantification of various
types of waves that the engineer anticipates could impact the seawall. This information
should be used to develop the anticipated worst case storm wave scenario (usually taken
as a 100-year event or a storm comparable with the 1982/83 El Nifio winter) and ther

- demonstrate that the proposed seawall design is adequate to address this storm without
structural damage. Concerns include wave run-up and overtopping, scour and direct
wave impacts. All these should be addressed for this design option in the regular permit
application. The provided analysis of waves seems to have assumed that the landslide
debris will remain in place for the life of the structure. This may be a valid assumption
for the examination of worst-case overtopping, but if the landslide debris is removed, the
lower part of the wall could be exposed to direct wave imnpacts and the wall could be
undermined by scour. The wave analysis should also examine the condition where the
entire slide mass that fronts the wall has been removed by wave action and the wall is
exposed to direct wave energy.

Upper Wall: The upper part of these sites has already been modified by shotcrete 2nd
anchors that do not now seem to be completely functional. The plans for this upper wall
need to address what was learned from the first effort and how this plan will prevent -
;imilar probiems. The pians for the upper wall, 7/25/96 by Americun Geotechudeal, stow
the upper and lower tiebacks at different angles, and show the shoterete seaward of the
tieback plates. Preliminary analysis of this design suggested that the tieback angles will
cause bending in the shoicrete and by placing the shotcrete seaward of the anchors, there
is nothing to maintain the stability of the shotcrete face. Details of the wall design are
needed as part of the application for a regular permit, as well as details of the transitiom
between the two different designs.

Alterpatives: The application for a regular permit should include a thorough examination
of all feasible alternatives, based both on current site conditions and the site conditions
following actions approved through the emergency permit process.

Exhibit 25 ".
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STATE OF CALIFORNIA—THE RESOURCES AGENCY GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION '

45 FREMONT, SUITE 2000
SAN FRANCISCO, CaA 94105-2219
. VOICE AND TDD (415) 904-5200

FAX (415) 904- 5400 h Lom

MEMORANDUM

To:  Lee McEachern, Chief of Permits, San Diego Coast District

From: Mark Johnsson, Senior Geologist

Re:  Brown and Sonnie Emergency Permit; 836-838/858-860 Neptune Avenue,
Encinitas

I have reviewed the submitted materials attached to the above-referenced Emergency
Permit application. This review is based on examination of the following materials:

1) Brown/Sonnie Emergency Application: Additional/Revised Information
submitted October 17, 2000. Includes:

a) “New Information”:

i) Cover letter “Request for Emergency Permit,” dated 17 October
. 2000 and signed by Mike Brown and Monica Sonnie

ii) Topographic map of site and surrounding area, “stamped CDD
June 12.1998, exhibit 26,” unsigned, undated

iii) Boring log, Tri-County drilling, Inc., dated 1 August 2000,
unsigned.

iv) Boring log, Tri-County Drilling, Inc., dated 23 August 1999,
unsigned; No location indicated, apparently from 808 Neptune
Avenue

1

b) “Previously submitted information:”

i) American Geotechnical review letter “Preliminary Repair
Recommendations, Brown Residence, 866 Neptune Avenue,
Encinitas, CA,” dated 5 March 1998, and signed by Gregory
Axten (GE 103), Ralph Jeffery (CEG 1183) and Scott Thoeny
(RCE 48599)

ii) American Geotechnical report “Geotechnical Investigation,
. Neptune Bluff Failure, 836-860 Neptune Avenue, Encinitas,
‘ CA,” dated 6 August 1996, and signed by Edred Marsh (RCE

CCC-09-CD-05 (Brown)
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- 50315), Gregory Axten (GE 103), and Ralph Jeffery (CEG 1183),
18 p.

iii) American Geotechnical calculations “Preliminary tieback
calculations,” dated 25 July 1996 and signed by (illegible)

iv) American Geotechnical calculations “Bluff stabilization,” dated
29 July 1996 and initialed by AA S

v) Series of slope stability analyses from American Geotechnical,
dated August 1986, unsigned, no explanation other than the
diagrams.

vi) Series of slope stability analyses from Lockwood Singh, dated
March 1998, unsigned. Apparently from 836-838 Neptune

Avenue

vii) Series of slope stability analyses, dated 27 July 2000, unsigned.
Apparently from 808 Neptune Avenue

viii) Direct shear test results, clayey siltstone from 808 Neptune
Avenue; unsigned, undated.

2) Engineering Geology Consultant’s review letter “Third-party review letter
FLM Engineers for Sonnie/Brown, 816-866 Neptune Avenue, Encinitas, CA,
Case No: MUP/CDP/EIA,” dated 1 May, and signed by Ernest R. Artim
(CEG 1084)

3) Engineering Geology Consultant’s review letter “Supplement to Third-party
review letter FLM Engineers for Sonnie/Brown, 8§16-866 Neptune Avenue,
Encinitas, CA, Case No: MUP/CDP/EIA,” dated 20 June, and signed by
Ernest R. Artim (CEG 1084)

4) City of Encinitas letter “Present and potential geologic hazard, 836-838
Neptune, 828 Neptune, 858-60 Neptune,” dated 13 July 2000 and signed by
Robert T. Acker (City Manager) '

The submittal also included engineering calculations and construction drawings, and
calculations for design waves for the proposed structures, which I refer to Lesley
Ewing, Senior Coastal Engineer, for review.

I recognize that an ongoing hazardous situation exists at the subject site. Especially in
view of reference (4), I recommend that an Emergency Permit be granted for the
proposed project, contingent upon review of the engineering calculations and plans by

CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05
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the Senior Coastal Engineer. This recommendation is based on the recognition that life
and property are now in jeopardy, and could be at greater danger during the upcoming
rainy season. Accordingly, I do not recommend taking the time—probably several
months—that would be needed for the applicant to fully address all of the concerns
enumerated below.

One requirement should, however, be attached to the Emergency Permit: that all
drainage improvements, including surface swales, hydroaugers, keyway and bench
drains, be directed to empty toward the beach. That is, all dfainage from the site should
exit the property perpendicular to the shore, and should not be allowed to cross
laterally onto adjacent properties. This condition is necessary because it is clear that
high fluid pressures have the capacity to cause slope instability in general; and at this
site in particular ground water appears to have been a factor in both the initial and
ongoing failures. In order to be consistent with section 30253 of the Coastal Act, which
requires that development shall neither create nor contribute significantly to erosion,
geologic instability, or destruction of the site or surrounding area, it is necessary that
drainage that could result in high fluid pressures in the adjacent slide mass or bluff be
directed away from adjacent properties. :

I do, however, have several additional concerns about this project; the submitted
materials leave many important questions unanswered. The follow-up Coastal
Development Permit required to make these repairs permanent should not be issued
unless these concerns are adequately addressed.

First, the applicant has submitted no evidence that the proposed project has passed
‘review by the City of Encinitas. The third-party geotechnical review letters (references 2
and 3) raise several outstanding questions, which are left unanswered by the material in
the Emergency Permit application (reference 1).

In addition, the following questions arise from my review, and will need to be
addressed adequately before a Coastal Development Permit can be issued. These
questions incorporate the outstanding issues raised in the latest of the City review
letters (reference 3). It should be noted that there is little or no discussion of many of the
raw data presented in the application (reference 1), making a comprehensive review
difficult. It is possible that the answers to some of the questions below can be extracted
from these data, but a Registered Geologist or Certified Engineering Geologist will need
to incorporate these raw data into a coherent report addressing these issues in order to
ascertain whether that is the case.

1) Pre- and post-construction slope stability calculations are required. These calculations
should be for the current bluff configuration, which may differ from the profiles
adopted for previous analyses, and for the post-project design based on the plans
submitted. The analyses should demonstrate the increase in the factor of safety that
can be expected from the project. Note that the City (reference 3) requires that “the

Exhibit 25
CCC-09-CD-05 (Brown)
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factor of safety for the bluff with proposed preemptive measures shall be at least 1.5
for static and 1.1 for pseudo static conditions,” whereas reference (1bii) states that
“Achieving a 1.5 factor of safety for the area is impractical.” These statements need
to be rectified. Slope stability analyses should be undertaken as follows:

1) All analyses shall be undertaken through cross-sections oriented
perpendicular to the slope. Analyses should include postulated failure
surfaces such that both the overall stability of the slope and the stability of the
surficial units is examined.

2) The effects of earthquakes on slope stability should be addressed through
pseudostatic slope analyses assuming a horizontal seismic coefficient of 0.15g.

3) All slope analyses shall be performed using geotechnical parameters (friction
angle, cohesion, and unit weight) determined from undisturbed samples
collected at the site. The choice of geotechnical parameters for each geologic
unit examined shall be supported by direct shear tests, triaxial shear test, or
literature references.

4) All slope stability analyses shall be undertaken with potentiometric surfaces
for the highest potential groundwater conditions. : Q ‘
. Uil

5) If anisotropic conditions are assumed for any geologic unit, strike and dip of
weakness planes shall be provided, and geotechnical parameters for each
orientation shall be supported by reference to pertinent direct sheer tests,
triaxial shear test, or literature.

6) Because planes of weakness at the site dip in the same direction as the slope,
factors of safety for translational failure surfaces shall be calculated in
addition to rotational failure surfaces. The use of a block failure model
should be supported by geologic evidence for anisotropy in rock or soil
strength. Geotechnical parameters for such weak surfaces shall be supported
through direct shear tests, triaxial shear test, or literature references.

In addition, particular emphasis should be placed on cohesion and friction angle
values for the clay seam encountered within the Ardath Shale (referred to as the
Del Mar Formation in references (1bi and 1bii)); residual shear strength values
shall be used, not peak values. Further evidence needs to be presented as to the
extend of the mass susceptible to failure; for the required translational failure
‘model, the location of the landward termination of the failure (tension crack)
must be supported. Finally, a justification for the reduction of design parameters
- from 65 kips/lineal foot (recommended in reference 1biii) to the current 45
kips/lineal foot, must be provided. k J
Exhibit 25
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I point out in passing that these slope stability calculations, coupled with the
ground water discussion called on below, are especially important at this site
because the proposed repair does not involve excavation to below the failure
plane of the slide, as is more common practice.

2) A discussion of the mode of failure of the bluff, both in terms of the original landslide
and in its subsequent movements, needs to be presented. How does the proposed
design address the historic record of slope instability at this site?

3) An evaluation of the geologic conditions leading to the failure of the first upper-bluff
shotcrete wall is required. In what ways will the current design not be susceptible to
the same type of failure?

4) An evaluation of the role of ground water in continuing bluff failures is needed. In
what way will the proposed design mitigate against continued or accelerated slope
movements due to high fluid pressures within the remaining slide mass or the bluff?.

5) Finally, it is not clear to me how the construction sequence will ensure the safety of
workers and of the beach-going public. Grading on an unstable landslide mass is
especially hazardous, and must be approached with caution. I believe that Senior
Coastal Engineer Lesley Ewing has proposed oversight requirements to minimize
these risks, and I defer to her recommendations in this regard.

In summary, although many questions remain unanswered concerning the proposed
repair, the seriousness of the current situation, the impending rainy season, and the
time that would be required to fully answers these questions leads me to reluctantly
recommend that the proposed project be approved under an Emergency Permit. Only
after the questions enumerated above are adequately addressed, however, should the
project be allowed to remain under a Coastal Development Permit.

I hope that this review is useful in formulating your recommendation. Please do not
hesitate to contact me if you have further questions.

Sincerely,

Senior Geologist

Exhibit 25
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05

_ Page 19 of 19




“UQ‘

* - STATEYJF SALIFORNIA — THE RESOURCES AGENCY GRAY DAVIS, Goyerms,

CALIFORNIA COASTAL COMMISSION

SaN DIEGQO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SaN DIEGC, CA 92108-4402

(619) 767-2370

EMERGENCY PERMIT

Applicant: Mike Brown ' Date: January 11, 2001

Emergency Permit No. 6-01-12-G

LOCATION OF EMERGENCY WORK: On the beach below 836-838 Neptune Avenue, Encinitas,
San Diego County.

WORK PROPOSED: | emporary placement of approximately 2 to 6 lineal feet, 5 to 7 feet-high
rip-rap on the public beach consisting of Y%2-ton to 2-ton quarry stone. (reference
attached site plan by Soil Engineering Construction) Placement of the rip-rap,
behind the seawall (currently under construction) is not authorized.

This letter constitutes approval of the emergency work you or your representative has
requested to be done at the location listed above. | understand from your information and
our site inspection that an unexpected occurrence in the form of wave action eroding the
lower bluff resulting bluff sloughening and creation of tension cracks below the subject
properties which requires immediate action to prevent or mitigate loss or damage to life,
health, property or essential public services. 14 Cal. Admin. Code Section 13008. The
Executive Director of the Coastal Commission hereby finds that

(a) An emergency exists which requires action more quickly than permitted by
the procedures for administrative or ordinary permits and the development
can and will be completed within 30 days unless otherwise specified by the
terms of this permit;

(b) Public comment on the proposed emergency action has been reviewed if
time allows;

(c) As conditioned, the work proposed would be consistent with the
requirements of the California Coastal Act of 1976.

The work is hereby approved, subject to the conditions listed on the attached page.
| Sincerely,

PETER M. DOUGLAS
Executive Director

ﬁ’d/w"'vg%—w ey c/"* L/m

- By: DEBORAH
Deputy Dlrector

Exhibit 26
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05

Page 1 of 4




0

Emergency Permit Number: 6-01-12-G
Date: 1/11/01

CONDITIONS OF APPROVAL:

1.

The enclosed Emergency Permit Acceptance form must be signed by the
PROPERTY OWNER and returned to our office within 15 days.

Only that work specifically described in this permit and for the specific properties
listed above is authorized. The construction, placement, or removal of any accessory
or protective structure, including but not limited to, stairways or other access _
structures, walls, fences, stc. not described herein, are not authorized by this permit.
Any additional work requires separate authorization from the Executive Director.

The work authorized by this permit must be completed within 30 days of the date of
this permit (i.e., by February 10, 2001).

The emergency work carried out under this permit is considered TEMPORARY work
done in an emergency situation and shall be removed in its entirely within 120 days of
the issuance of this permit (i.e., by May 11, 2001) unless a regular coastal '
development permit is approved to maintain the rip-rap for a longer period of time as
an interim measure,

in eXercising this permit, the applicant agrees to hold the California Coastal _
Commission harmless from any liabilities for damage to public or private properties or
personal injury that may result from the project. :

- This permit does not cbviate the need to obtain necessary authorizations and/or

permits from other agencies (e.g. State Parks and Recreation, Dept. of Fish & Game,
U.S. Fish & Wildlife, U.S. Army Corps of Engineers, State Lands Commission, City of
Encinitas).

Prior to the commencement of the construction, the applicant shall submit to the
Executive Director, evidence that the project has been reviewed and approved by the
City of Encinitas.

The temporary rip-rap shall be placed as far inland as possible. No local sand,
cobbles or shoreline rocks shall be used for backfill or for any other purpose as
construction material. During both the construction and removal stages of the project,
the permittee shall not store any construction materials or waste where it will be or

_potentially be subject to wave erosion and dispersion. Within 5 days of completion of

" construction, the permittee shall remove from the bluff face and beach area any and

10.

all debris that results from construction of the approved development.

Within ten days of issuance of this emergency permit, the applicant shall submit for
review and written approval of the Executive Director, evidence that a performance
bond or other bonding mechanism, in a form and content acceptable to the Executive
Director, has been accepted by the City of Encinitas for an amount sufficient to cover
the removal of the rip rap. The bond shall remain‘in effect until the rip-rap has been
removed or alternative measures have been constructed with approval by the City of
Encinitas and the Coastal Commission.

If you have any questions about the provisions of this emergency permit, please call the
Gary Cannon at the Commission’s San Diego Coast Area Office at the address and
telephone number listed on the first page. '

CCC-09-CD-05 (Brown)

Exhibit 26
} CCC-09-NOV-05 / CCC-09-R0O-05

Page 20f 4



. -
STATE OF CALIFORMNIA — THE RESQURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROFOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 921084402

(618) 767-2370

EMERGENCY PERMIT ACCEPTANCE FORM

TO: CALIFORNIA COASTAL COMMISSION
SAN DIEGO COAST AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402
(619) 767-2370

RE: Emergency Permit No. 6-01-12-G
INSTRUCTIONS: After reading the attached Emergency Permit, please sign this form

and return to the San Diego Coast Area Office within 15 working days from the permit's
date.

| hereby understand all of the conditions of the emergency permlt being lssued to me and
agree to abide by them.

Signature of property owner

Name

Address

Date of Signing

(G:\San Diego\Emergency\6-00-12-G Brown Riprap EP.doc)

i
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. SAN DIEGO AREA

STATE OF CALIFORNIA — THE RESOURCES AGENCY GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 52108-4402 '
(619) 767-2370

EMERGENCY PERMIT

Emergency Permit No. 6-01-42-G Date: March 6, 2001
Applicants: Mike Brown Richard Sonnie ¢/o Monica Sonnie
1266 Alki Avenue SW 639 Springbrook N.
Seattle, WA 98116 Irvine, CA 92614

LOCATION OF EMERGENCY WORK: On the bluff fronting 836-838 and 858-860
Neptune Avenue, Encinitas (San Diego County) (APN’s: 256-011-17, 254-311-
05) .

WORK PROPOSED: Construction of a 50 ft. long, 50 ft. high upper bluff retaining wall
constructed on a working bench at approximately elevation + 70 MSL. The wall
will consist of 36 inch drilled piers spaced approximately 10 ft. on center with
one row of tiebacks approximately 70 ft. in length. The wall will be constructed a
maximum of 5 ft. seaward of the bluff edge. Wooden lagging will be placed
between the caissons and backfill placed behind the wall. The wall will be faced
with a colored and textured shotcrete application (ref. repair plans by FLM
Consulting Engineers dated 10/17/00).

This letter constitutes approval of the emergency work you or your representative has
requested to be done at the location listed above. [ understand from your information and our
site inspection that an unexpected occurrence in the form of ongoing erosion and sloughage
of the upper biuff at the site of an existing landslide requires immediate action to prevent or
mitigate loss or damage to life, health, property or essential public services. 14 Cal. Admin.
Code Section 13009. The Executive Director of the Coastal Commission hereby finds that;

(a) An emergency exists which requires action more quickly than permitted by the
procedures for administrative or ordinary permits and the development can and will be
completed within 30 days unless otherwise specified by the terms of this permit;

(b) Public comment on the proposed emergency action has been reviewed if time allows;

(c) As conditioned, the work proposed would be consistent with the requirements of the
California Coastal Act of 1976.

The work is hereby approved, subject to the conditions listed on the attached page.

Sincerely,

PETER M. DOUGLAS
Execut:ve Director

s

(A
oy
L/L{”T/(/{, / [ A
Exhibit 27 By. DEBORAH LEE
CCC-09-CD-05 (Brown) Deputy Director
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6-01-42-G
March 6, 2001
Page 2

CONDITIONS OF APPROVAL:

1.

The enclosed Emergency Permit Acceptance form must be sighed by each
PROPERTY OWNER and returned to our office within 15 days.

Only that work specifically described in this permit and for the specific properties
listed above is authorized. Any modifications to the described work or
additional work requires separate authorization from the Executive Director.

The work authorized by this permit must be completed within 90 days of the date of
this permit (i.e., by June 6, 2001). This emergency permit is only for the above
described seawall and upper bluff retention system. No other work is approved by
this emergency permit. The construction or placement of any accessory or
protective structure, including but not limited to, stairways or other access structures,
decks, drainage structures or pipes, walls, fences, etc., are not authorized by this
permit. If during construction, site conditions warrant changes to the approved
plans, the San Diego District office of the Coastal Commission shall be
contacted immediately prior-to any changes to the project in the field.

The emergency work carried out under this permit is considered to be TEMPORARY
work done in an emergency situation. In order to have the emergency work become
a permanent development, a regular coastal development permit must be obtained.
An application for reqgular Coastal Permit to have the emergency work remain as
permanent shall be submitted within 60 days of the date of this permit (i.e., by May 6,
2001). If a regular coastal development permit is not received from the City of
Encinitas and/or the Coastal Commission, the emergency work shall be removed in
its entirety within 150 days of the above date unless waived by the Executive
Director.

The subject emergency permit is being issued in response to a documented
emergency condition where action needs to be taken faster than the normal coastal
development permit process would allow. By approving the proposed emergency
measures, the Executive Director of the Coastal Commission is not certifying or
suggesting that the structures constructed under this emergency permit will provide
necessary protection for the blufftop residential structures. Thus, in exercising this
permit, the applicant agrees to hold the California Coastal Commission harmless
from any liabilities for damage to public or private properties or personal injury that
may result from the project.

This permit does not obviate the need to obtain necessary authorizations and/or
permits from other agencies. PRIOR TO COMMENCEMENT OF CONSTRUCTION,
the applicant shall submit to the Executive Director for review and written approval,
copies of all other required local, state or federal (i.e., State Lands Commission,
Army Corps of Engineers, California Department of Parks and Recreation)
discretionary permits/authorizations for the development herein approved, or provide
evidence that none is required.
Exhibit 27
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6-01-42-G
March 6, 2001
Page 3

7. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for review and written approval of the Executive Director, evidence that CAL
OSHA has reviewed and found acceptable with regard to worker safety, the project
plans approved by the City of Encinitas and the proposed construction methods and
sequence. '

8. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the applicant shall
submit for the review and approval of the Executive Director, evidence that a
performance bond, in a form and content acceptable to the Executive Director, has
been accepted by the City of Encinitas for an amount sufficient to cover the removal
of any materials associated with construction of the shore/bluff protective measures
and/or any materials or debris associated with the failure of any of the proposed
structures. The bond shall remain in effect until the protective measures have
received approval by the City of Encinitas and/or the California Coastal Commission
under a regular coastal development permit for permanent retention.

9. Pre-construction site conditions shall be documented through photographs of the
bluff at the time of construction and submitted with the required follow-up coastal
development permit.

If you have any questions about the provisions of this emergency permit, please call Lee
McEachern at the Commission’s San Diego Coast Area QOffice at the address and
telephone number listed on the first page.

Exhibit 27
CCC-09-CD-05 (Brown)
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6-01-42-G
March 6, 2001
Page 4

EMERGENCY PERMIT ACCEPTANCE FORM

TO: CALIFORNIA COASTAL COMMISSION
SAN DIEGO COAST AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402
(619) 767-2370

RE: Emergency Permit No. 6-01-42-G

SITE HISTORY

In June of 1996, a substantial landslide occurred just south of Beacon’s Beach in the
City of Encinitas, affecting several residential properties, including the properties subject
to this emergency permit. In response to the landslide and the property owners’
requests, the Executive Director of the Coastal Commission issued a number of
emergency permits to several property owners for various types of structures to address
the emergency situation. Three emergency permits each were issued to Mike Brown
and Richard Sonnie. These emergency permits included the construction of a deadman
system on the top of the bluff for each property (which were constructed and remain in
place today), the construction of a shotcrete wall and soil nails (tiebacks) at the upper

. bluff {(which were constructed; one remains in place and one failed in 1998), and the
placement of riprap on the beach to protect the properties from wave action (this
emergency permit was never carried out by the property owners and subsequently
expired). Each of the emergency permits that were issued and signed by the property
owners included a requirement that a follow-up regular coastal development permit be
obtained for the emergency measures. To date, neither of the property owners has
obtained a follow-up regular permit, in violation of the terms of the emergency permit.

Subsequent to completion of the emergency repairs, several property owners and the
City were party to litigation regarding the landslide and no further repairs or permits were
sought until May of 1999 when the upper bluff shotcrete wall failed at 836-838 Neptune
Avenue (Mike Brown). At that time, the property owners subject to this request
submitted an emergency permit request to construct a seawall and upper biuff repairs.
However, the request was rejected by the Executive Director due to lack of information
and the fact that there was no proposal designed by and under the direction of a
licensed engineer. No plans, geotechnical information or other reievant information was
submitted and the property owners were notified in writing of the need to provide such
information. While engineered plans were received with the current emergency permit
request, relevant and up to date geotechnical information addressing current site
conditions or reasons for past failures of protective measures still has not been
submitted. Coastal Commission staff has again requested such information.

On November 20, 2000, the Executive Director issued an emergency permit for the
construction of a colored and textured, 27 ft. high seawall along the pre-existing toe of

| Exhibit 27
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6-01-42-G
March 6, 2001
Page 5

the bluff. Construction of the seawall is currently underway. In addition, on January 11,
2001 in response to high tides and storm surge, the Executive Director issued an
emergency permit for the temporary placement of approximately 2 to 6 lineal feet, 5to 7
feet-high rip-rap on the public beach consisting of Y2-ton to 2-ton quarry stone.

Exhibit 27
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6-01-42-G
March 6, 2001
Page 6

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest failure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction techniques
and engineering and geotechnical assumptions associated with the proposed protective
structures. :

[ also understand that any work authorized under an emergency permit is temporary and
subject to removal if a regular Coastal Permit is not obtained to permanently authorize the
emergency work. | agree to apply for a regular Coastal Permit within 60 days of the date of
the emergency permit (i.e., by May 6, 2001). | agree to provide the information outlined in
the attached memos from the Coastal Commission’s staff engineer and geoclogist as part of
the regular coastal development permit application. | also acknowledge and understand that
a regular coastal development permit would be subject to all of the provisions of the City of
Encinitas Local Coastal Program and/or the Coastal Act and may be conditioned
accordingly. These conditions may include, but not be limited to, provisions for long term

- maintenance and monitoring of the biuff face, a sand mitigation fee, a requirement that a
deed restriction be placed on the property assuming liability for damages incurred from bluff
failures, and restrictions on future construction of additional shore or bluff protection.

INSTRUCTIONS: After reading the attached Emergency Permit, piease sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's
date. '

| hereby understand all of the conditions of the emergency permit being issued to me and
agree to abide by them. '

Mike Brown
Name
Address
Date of Signing Exhibit 27

CCC-09-CD-05 (Brown)
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6-01-42-G
March 6, 2001
Page 7

ACKNOWLEDGEMENTS

In acceptance of this emergency permit, | acknowledge that Coastal Commission staff has
requested additional geotechnical/engineering information addressing current site conditions
and reasons for past failures of protective measures as it pertains to the subject proposed
emergency measures. | have refused to provide this information. Instead, | acknowledge
that the proposed emergency measures have been engineered based on geotechnical
information that is over two years old and prepared prior to the latest failure of protective
measures. As such, as outlined in the attached memos, the Coastal Commission staff
geologist and engineer have concerns regarding design elements, construction techniques
and engineering and geotechnical assumptions associated with the proposed protective
structures.

| also understand that any work authorized under an emergency permit is temporary and
subject to removal if a regular Coastal Permit is not obtained to permanently authorize the
emergency work. | agree to apply for a regular Coastal Permit within 60 days of the date of
the emergency permit (i.e., by May 6, 2001). | agree to provide the information outlined in

~ the attached memos from the Coastal Commission’s staff engineer and geologist as part of
the regular coastal development permit application. | also acknowledge and understand that
a regular coastal development permit would be subject to all of the provisions of the City of
Encinitas Local Coastal Program and/or the Coastal Act and may be conditioned
accordingly. These conditions may include, but not be limited to, provisions for long term
maintenance and monitoring of the bluff face, a sand mitigation fee, a requirement that a
deed restriction be placed on the property assuming liability for damages incurred from bluff
failures, and restrictions on future construction of additional shore or bluff protection,

INSTRUCTIONS: After reading the attached Emergency Permit, please sign this form
and return to the San Diego Coast Area Office within 15 working days from the permit's -
date. '

[ hereby understand all of the conditions of the emergency permit being issued to. me and
agree to abide by them.

Richard Sonnie

Name

Address

Date of Signing Exhibit 27
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05
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Novembper 9, 2000
Memoraadum

TO: ae VicEachem
Gary Cannon

GV
FROM: Lesley Ewing M <

SDBIECT: Recent Submittal for 836/838 and 858/360 Neptuze Avendé, Encinitas

I have reviewed the 10/17/00 plans for the Repair to Bluff Failure 818 — 868 Nepuume
Avenue and the packet of material submitted in support of these plans. Itis my
impression that, despite the title of the plans, the material is all focused on 836/838 and
858/860 Neprune Avenue and that will be the focus of these comments.

This review has identified a number of concems regarding this submittal. It also is
recognized that this has been a location of ongoing bluff rewreat such thar the applicants
hope to start work on something as soon as possible. These engineering comments focus
on those issues that will assure us that the werk can be undertaken and completed safely
and thar the end result will provide the anticipated level of protecdon without adverse or
unanticipated effects to nearby coastal resources. Many concems, such as mutigating
impacts to local sand supnly 2nd providing a sculpturing or texturing weaguen! o all the
walls that will minimize the adverse visual impacts may be addressed at a later dzie,
through the regular permit application process. However, at this ime, the applicant
should be made aware of these possible requirements and we should be assured that the
present emergency acdvities will not preclude future efforts in the regular permit process
to eliminate, minimize or mitigate all possible impacts.

Prongsed Project: The proposed project consisted on both upper and lowes bl
protection. The upper wall proposes to e into the existing shotcrete/soil nail wall, where
it still exists, transition this to a tieback wall that will extend across 836/838 Neptune,
The upper wall at 836/838 Neptune will be extended further down the face of the bluff
than the wall at §58/860 Neptune and the final upper wall at 836/838 Neprone Avenue
will be approximately 30 feet high. The lower wall will be a 27-foot high caisson/bearn
tieback system with shoterete facing between the caissons/beams. The exposed surfaces
will be colored or texmred.

Construction Sequence and Worker Saferv: By letter signed by Mike Brown, dated
10/17/00, the general construction sequence is given that the lower seawall will be
construction 1n or through the landslide debris, some of the landslide debris may be
regraded, and then the upper wall will be constmucted. It is our understanding that Mr.
Brown is an engineer. However, when this letter was signed, he did not provide his _
California R.C.E. ideatification number and it must be assumed that he was commeating
on the construction sequence as an informed property owner and not as the engineer of
record. These sites are experiencing active bluff slumping and it is a very difficult area in

CCC-09-NOV-05 / CCC-09-R0O-05
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which 1o work, Just as the Comumission staff is awara of the significance of continued
pluff rewreat to the property owners, we must be aware of the significance of possible.
further blurf retreat 10 the workers who will be on site and the public who may be using
the beach. Under a regular permit process, the Commission staff would likely
racommend that that Commission be provided with construction plans, a work schedule,
contingency plans if slumps continue to occur during consuruction, and identification of
all construction work pads, access routes and possibly evacuatica routes. Such plans are
not requested for every project; hawever, for this project, the site conditions would
warrant such a request. Also in the regular permit process, it is likely that staff would
contact CAL OSHA and incorporate, to the practicable, their input and comments on the
construction plans, with regard to worker safety. For the emergency process, (o insure
thorough and prompt review of the construction plans for issues of worker safety, 1tis:
recommended that the emergency permit be conditioned to require CAL OSHA review
and concurrence prcr to commencement of work.

Use of Shoterete in Lower Wall: The lower seawall will use beams and shotcrete. It has
been the experiencs of the Commission staff that shotcrete does not stand up well to
wave attack and often shatters under the compressive force unless the backing materal is
very competence. Since the shotcrete will be applied over the face of the landslide
debris, it is very likely that voids will develcp behind the shotcrete and it will quickdy
become unfuncdonal. If the shotcrete spalls or cracks, and waves remove material from
behind the seawall, it could compromise the stability of the entire lower wall. Far the
regular ermif applicaticn, the applicant’s cauginesr should srovide studics and/or
evidence that shotcrete will not have any likelithood of proolems for this site. For a long-
term solution, the applicant also should be required to analyze the shotcrete and aptions
10 use alternative lagging material betwesn the beams. In addition, due to staff’s
experience with shotcrete and the possibility that some of this material could become
beach debris if the wall is subject to wave attack, it is recommended that the efuergency
permut require that the applicant be responsible for the prompt and thorough removal of
all construction material that may be disledged from the proposed walls or that o lauger
provides site stability.

Height of Lower Wall: The lower seawall is platned to be seven feet higher than the
seawall that is proposed for the adjacent property. The height of the wall can be
dependent upon wave run-up or ocher factors; however the provided material has not.
shown the basis for this wall height. Since the wall will be exposed as sooa as the
landslide debris is washed or graded away from the site, the wall height will greatly affect
its long-term visual impact. The wall should be designed to be as low as possible while
still achieving the necsssary erosion protection.

Agreement with Background Technical Support: The Preliminary Repair
Recommendations for American Geotechnical, dated March 5, 1998 recommend 2
tieback angle for the lower seawall of 25 degrees. The plans show an angle of 30
degrees. The basis for the new design angle should be provided. Also, in the most
recently submitted engineering plans the total load has been reduced from 63 kips/ft to 43
kips /ft. In both plans, this is noted as being per the geotechnical report; however, there is

-09-CD-05 (Brown)
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no furiher detail or reference for the geotechnical repert that is being sited. The basis for
these changes and the mostrecent geotechnical referance shiould be pravided as parcof
the regular permnit applicauon.

Design Wave and Scour Depth: The material provides some quantification of various
types of wvaves that the engineer anticipates could impact the seawall. This information
should be used to develop the anticipated worst case storm wave scenario (usually taken
as a 100-year event or a storm comparable with the 1982/83 El Nifio winter) and thex
demonstrate that the proposed seawall design is adequate to address this storm without
structural damage. Concerns include wave run-up anc overtopping, scour and direct
wave imoacts. All these should be addressed for this design option in the regular permit
application. The provided analysis of waves sesms to have assumed that the landslide
debris will remain in place for the life of the structure. This may be a valid assumption
for the examination of worst-case overtopping, but if the landslide debrs is removed, the
lower part of the wall could be exposed to direct wave impacts and the wall could be
undermined by scour. The wave analysis should also examine the condition where the
entire slide mass that fronts the wall has been removed by wave action and the wall is
exposed to direct wave energy.

Upoer Wall: The uprer part of these sites has already besn modified by shotcrete and
anchors hat do not now seem to be completely functional. The plans for this upper wall
nesd to address what was learned from the first effort and how this plaa will prev:':nt
similar propiems. The pians for the voper wall, 7/25/96 by Soisdcun Geote

RPNy Dt 54

=1 ~
H——A.AAJ.L\-!\-I-A S:‘.’ ‘N

the upper and lower uebacks at dirferent angles, and show the shotcrete seaward of the
tieback plates. Preliminary analysis of this design suggested that the tieback angles will
cause bending 1n the shotcrete and by placing the shotcrete seaward of the anchiors, there
is nothing to maintain the stability of the shotcrete face. Details of the wall design are

needed as part of the application for a regular permit, as well as details of the wansitior
betwenn the two different designs.

Alternatives: The apolication for a regular permit should include a thorough examination
of all feasible alternauves, based both on current site conditions and the site conditions
following actions approved through the emergency permit process.

Exhibit 27
CCC-09-CD-05 (Brown)
CCC-08-NOV-05 / CCC-09-RO-05
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STATE OF CALIFORNIA—THE RESQURCES AGEXCY

GRAY DAVIS, GOVERNOR

CALIFORNIA COASTAL COMMISSION “ T

35 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94103-2219
VOICE AND TDD (4153) 904-35200
FAX (4135) 904- 540Q

MEMORANDUM

To:  Lee McEachern, Chief of Permits, San Diego Coast District

From: Mark Johnsson, Senior Geologist
- Re:  Brown and Sonnie Emergency Permit; 836-838/858-860 Neptune Avenue,

Encinitas

I have reviewed the submitted materials attached to the above-referenced Emergency
Permit application. This review is based on examination of the following materials:

1) Brown/Sonnie Emergency Application: Additional/Revised Information
submitted October 17, 2000. Includes:

a) “New Information™

i) Cover letter “Request for Emergency Permit,” dated 17 October
2000 and signed by Mike Brown and Monica Sonnie

ii) Topographic map of site and surrounding area, “stamped CDD
June 12 1998, exhibit 26,” unsigned, undated

iif) Boring log, Tri-County drilling, Inc., dated 1 August 2000,
unsigned.

1v) Bér'mg log, Tri-County Drilling, Inc., dated 23 August 1999,
unsigned; No location indicated, apparently from 808 Neptune
Avenue '

%

b) “Previously submitted information:”

1) American Geotechnical review letter “Preliminary Repair
Recommendations, Brown Residence, 866 Neptune Avenue,
Encinitas, CA,” dated 5 March 1998, and signed by Gregory
Axten (GE 103), Ralph Jeffery (CEG 1183) and Scott Thoeny

(RCE 48599)

if) American Geotechnical report “Geotechnical Investigation,
Neptune Bluff Failure, 836-860 Neptune Avenue, Encinitas,
CA,” dated 6 August 1996, and signed by Edred Marsh (RCE

| Exhibit 27

-09-CD-05 (Brown)
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50315), Gregory Axten (GE 103), and Ralph Jeffery (CEG 1183),
18 p.

iif) American Geotechnical calculations “Preliminary tieback
calculations,” dated 25 July 1996 and signed by (illegible)

iv) American Geotechnical calculations “Bluff stabilization,” dated
29 July 1996 and initialed by AA

V) Series of slope stability analyses from American Geotechnical,
dated August 1986, unsigned, no explanation other than the
diagrams. o

vi) Series of slope stability analyses from Lockwood Singh, dated
March 1998, unsigned. Apparently from 836-838 Neptune
Avenue :

vii) Series of slope stability analyses, dated 27 July 2000, unsigned.
Apparently from 808 Neptune Avenue

viii) Direct shear test results, clayey siltstone from 808 Neptune
Avenue; unsigned, undated.

2) Engineering Geology Consultant’s review letter “Third-party review letter
FLM Engineers for Sonnie/Brown, 816-866 Neptune Avenue, Encinitas, CA,
Case No: MUP/CDP/EIA,” dated 1 May, and signed by Ernest R. Artim
(CEG 1084) '

3) Engineering Geology Consultant’s review letter “Supplement to Third-party
review letter FLM Engineers for Sonnie/Brown, 816-866 Neptune Avenue,
Encinitas, CA, Case No: MUP/CDP/EIA,” dated 20 June, and signed by
Ernest R. Artim (CEG 1084)

4) City of Encinitas letter “Present and potential geologic hazard, §36-838
Neptune, 828 Neptune, 858-60 Neptune,” dated 13 July 2000 and signed by
Robert T. Acker (City Manager)

The submittal also included engineering calculations and construction drawings, and
calculations for design waves for the proposed structures, which I refer to Lesley
Ewing, Senior Coastal Engineer, for review. '

[ recognize that an ongoing hazardous situation exists at the subject site. Especially in
view of reference (4), [ recommend that an Emergency Permit be granted for the
proposed project, contingent upon review of the engineering calculations and plans by

Exhibit 27
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05
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the Senior Coastal Engineer. This recommendation is based on the recognition that life
and property are now in jeopardy, and could be at greater danger during the upcoming
rainy season. Accordingly, I do not recommend taking the time—probably several
months—that would be needed for the applicant to fully address all of the concerns
enumerated below.

One requirement should, however, be attached to the Emergency Permit: that all
drainage improvements, including surface swales, hydroaugers, keyway and bench
drains, be directed to empty toward the beach. That is, all drainage from the site should
exit the property perpendicular to the shore, and should not be allowed to cross
laterally onto adjacent properties. This condition is necessary because it is clear that
high fluid pressures have the capacity to cause slope instability in general; and at this
site in particular ground water appears to have been a factor in both the initial and
ongoing failures. In order to be consistent with section 30253 of the Coastal Act, which
requires that development shall neither create nor contribute significantly to erosion,
geologic instability, or destruction of the site or surrounding area, it is necessary that
drainage that could result in high fluid pressures in the adjacent slide mass or bluff be
directed away from adjacent properties.

I do, however, have several additional concerns about this project; the submitted
materials leave many important questions unanswered. The follow-up Coastal
Development Permit required to make these repairs permanent should not be issued
unless these concerns are adequately addressed.

First, the applicant has submitted no evidence that the proposed project has passed
review by the City of Encinitas. The third-party geotechnical review letters (references 2
and 3) raise several outstanding questions, which are left unanswered by the material in
the Emergency Permit application (reference 1). '

In addition, the following questions arise from my review, and will need to be
addressed adequately before a Coastal Development Permit can be issued. These
questions incorporate the outstanding issues raised in the latest of the City review
letters'(reference 3). It should be noted that there is little or no discussion of many of the
raw data presented in the application (reference 1), making a comprehensive review
difficult. It is possible that the answers to some of the questions below can be extracted
from these data, but a Registered Geologist or Certified Engineering Geologist will need
to incorporate these raw data into a coherent report addressing these issues in order to
ascertain whether that is the case.

1) Pre- and post-construction slope stability calculations are required. These calculations
should be for the current bluff configuration, which may differ from the profiles
adopted for previous analyses, and for the post-project design based on the plans
submitted. The analyses should demonstrate the increase in the factor of safety that
can be expected from the project. Note that the City (reference 3) requires that “the

CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05
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factor of safety for the bluff with proposed preemptive measures shall be at least 1.5
for static and 1.1 for pseudo static conditions,” whereas reference (1bii) states that

“ Achieving a 1.5 factor of safety for the area is impractical.” These statements need
to be rectified. Slope stability analyses should be undertaken as follows:

1) All analyses shall be undertaken through cross-sections oriented
perpendicular to the slope. Analyses should include postulated failure
surfaces such that both the overall stability of the slope and the stability of the
surficial units is examined. -

2) The effects of earthquakes on slope stability should be addressed through
pseudostatic slope analyses assuming a horizontal seismic coefficient of 0.15g.

3) All slope analyses shall be performed using geotechnical parameters (friction
angle, cohesion, and unit weight) determined from undisturbed samples
collected at the site. The choice of geotechnical parameters for each geologic
unit examined shall be supported by direct shear tests, triaxial shear test, or
literature references.

4) All slope stability analyses shall be undertaken with potentiometric surfaces ‘
for the highest potential groundwater conditions.

5) If anisotropic conditions are assumed for any geologic unit, strike and dip of
weakness planes shall be provided, and geotechnical parameters for each
orientation shall be supported by reference to pertinent direct sheer tests,
triaxial shear test, or literature,

6) Because planes of weakness at the site dip in the same direction as the slope,
factors of safety for translational failure surfaces shall be calculated in
addition to rotational failure surfaces. The use of a block failure model
should be supported by geologic evidence for anisotropy in rock or soil
strength. Geotechnical parameters for such weak surfaces shall be supported
through direct shear tests, triaxial shear test, or literature references.

In addition, particular emphasis should be placed on cohesion and friction angle
values for the clay seam encountered within the Ardath Shale (referred to as the
Del Mar Formation in references (1bi and 1bii)); residual shear strength values
shall be used, not peak values. Further evidence needs to be presented as to the
extend of the mass susceptible to failure; for the required translational failure
model, the location of the landward termination of the failure (tension crack)
must be supported. Finally, a justification for the reduction of design parameters
from 65 kips/lineal foot (recommended in reference 1biii) to the current 45
kips/lineal foot, must be provided. '

Exhibit 27
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I point out in passing that these slope stability calculations, coupled with the
ground water discussion called on below, are especially important at this site
because the proposed repair does not involve excavation to below the failure
plane of the slide, as is more common practice.

2) A discussion of the mode of failure of the bluff, both in terms of the original landslide
and in its subsequent movements, needs to be presented. How does the proposed
design address the historic record of slope instability at this site?

3) An evaluation of the geologic conditions leading to the failure of the first upper-bluff
shotcrete wall is required. In what ways will the current design not be susceptible to
the same type of failure?

4) An evaluation of the role of ground water in continuing bluff failures is needed. In
what way will the proposed design mitigate against continued or accelerated slope
movements due to high fluid pressures within the remaining slide mass or the bluff?

5) Finally, it is not clear to me how the construction sequence will ensure the safety of
workers and of the beach-going public. Grading on an unstable landslide mass is
especially hazardous, and must be approached with caution. I believe that Senior
Coastal Engineer Lesley Ewing has proposed oversight requirements to minimize
these risks, and I defer to her recommendations in this regard.

In summary, although many questions remain unanswered concerning the proposed
repair, the seriousness of the current situation, the impending rainy season, and the
time that would be required to fully answers these questions leads me to reluctantly
recommend that the proposed project be approved under an Emergency Permit. Only
after the questions enumerated above are adequately addressed, however, should the
project be allowed to remain under a Coastal Development Permit.

I hope that this review is useful in formulating your recommendation. Please do not
hesitate to contact me if you have further questions.

Sincerely,

Senior Geologist

Exhibit 27
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STATE OF CALIFORNIA — THE RESOURCES AGENCY . GRAY DAVIS, Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGQ, CA 92108-4402

(819) 767-2370

May 9, 2002 | HLE C(xm;
| v

Mike Brown
836-838 Neptune Avenue
Encinitas, CA 92024

Violation File Number: V-6-97-005 & V-6-99-001
Property location: 836-838 Neptune Avenue, Encinitas, San Diego County
Re: Extension of time to submit a complete coastal development permit application to

address unpermitted development at 836-838 Neptune Avenue, Encinitas; San Diego
consisting of (1) grading on a bluff slope not in accordance with approved plans for
Emergency Permit 6-01-042-G; (2) failure to obtain a follow-up  regular coast
development permit to authorize temporary emergency work (including grading, a
seawall, and a rock revetment) as permanent development as required by emergency
permit 6-96-82-G, 6-96-110-G, 6-01-012-G, 6-01-171-G, and 6-01-42-G; and (3)
construction of a blufftop deck.

Dear Mr. Brown,

Thank you for discussing the unpermitted development on your property 836/838 Neptune
Avenue in the City of Encinitas on April 18, 2002. As stated in our letter to you dated March 12,
2002, Commission staff is interested in resolving the outstanding violations on your property
consisting of: (1) grading on a bluff slope not in accordance with approved plans for Emergency
Permit 6-01-042-G; (2) the failure to obtain a follow-up regular coast development permit to
authorize temporary emergency work (including grading, a seawall, and a rock revetment) as
permanent development as required by emergency permit 6-96-82-G, 6-96-110-G, 6-01-012-G,
6-01-171-G, and 6-01-42-G; and (3) construction of a blufftop deck. The first notice of violation
was sent on March 12, 2002 to your property at 836/838 Neptune Avenue and the same letter was
later sent on April 12, 2002 to your home address in Seattle because I was unaware that your
permanent residence was in Seattle and not in the City of Encinitas. As I discussed with you on
April 18, 2003, due to this misunderstanding, your deadline to submit a complete coastal
development permit application has been extended from April 12, 2002 to May 20, 2002. For
your convenience, I have enclosed a copy of the notice of violation letter dated March 12, 2002.

If you have any questions, please feel free to contact me at (619) 767-2370.

Sincerely,

Marsha Venegas
Enforcement Officer

Exhibit 29
ce Steve Hudson, Southern California Enforcement Supervisor CCC-09-CD-05 (Brown)
Lee McEachern, Planning Supervisor, San Diego Coast District CCC-09-NOV-05 / CCC-09-R0O-05
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Exhibit 30

STATE. OF CALIFORNIA .- THE- RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA  92108-4402

(619) 767-2370

GRAY DAVIS. Governor

July 11, 2002

Mike Brown
1266 Alki Ave. SW

s FILE COPY

Richard Sonnie
639 Springbrook North
Irvine, Ca 92614

Re: Coastal Development Permit Application #6-02-93

A,

Dear Mr. Bro(wn and Mr. Sonnie:

Commission staff has reviewed the above cited permit application for after-the-fact
construction of an approximately 92 ft.-long, 22 ft.-high concrete seawall at the base of the
bluff below 836-860 Neptune Avenue in Encinitas, and determined that additional

information is necessary in order to properly review this application and schedule it for
public hearing.

Although the application request identifies the development as including elements on the
blufftop and bluff face such as a concrete deadman system, deck, Chance anchors, shotcrete
wall and gravel backfill, the only portion of the described development within the '
Commission’s regular permit jurisdiction appears to be the seawall which is located at the
base of the bluff. The City has coastal permit jurisdiction over the bluff face and blufftop.
Therefore, a coastal development permit for these elements needs to be applied for with the
City. However, although the City has coastal permit jurisdiction over the bluffs and

blufftop, any coastal development permit approved by the City would still be subject to
appeal to the California Coastal Commission.

Therefore, the subject application appears to be limited to the construction and color

treatment of the seawall. In order to complete the application for the seawall, the following
items are required:

L

O .

8 » Copies of all final approvals for the seawall from the City of Encinitas

> (MUP/CDP/EIA 00-062/00-33)

o
O o _ :
g o * Since the seawall will be located on the public beach, please submit documentation
c% g from the State Lands Commission, Army Corps of Engineers and State Parks and
© 8' Recreation Department of any permits or authorizations required by their agencies.
@ > : _ _ :
N0 o . . T : ‘
QZ e Please submit 3 copies of the as-built plans for the seawall.
%? oo') ; : : A .
QQ
00 & -
00 o o

|
|
|
l
|-.



Sonnie/Brown . i
July 11, 2002
Page 2

» Because of the adverse visual effects associated with the seawalls, please document
the manner in which the seawall will be colorized and textured to match the natural
bluffs. While the application discusses a color stain, the Commission will likely
also require that the face of the seawall be textured or sculpted to have a more -
natural appearance similar to other seawalls south the subject site.

Finally, because seawalls adversely affect sand supply by preventing sand from withi‘p'the
bluffs from reaching the beach, the Commission will require that the loss of this bluff
material be mitigated by the applicants’ contribution of an in-lieu fee for sand

replenishment. Please perform the calculations required to determine this amount by
completing the enclosed “In-lieu Fee Worksheet”.

When all required information is received, reviewed by staff and found to be adequate to
analyze the project, your application will be filed and scheduled on the next available
Commission agenda. If you have any questions, please feel free to call me.

Sincerely,

G Qe

Gary D. Cannon
Coastal Program Analyst

cc: City of Encinitas

Enclosure

(\Tigershark1\Groups\San Diego\GARY\NFL\G-02-93 Sonnie Brown nfl.doc)

Exhibit 30
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-RO-05
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Beach Sand Replenishment
In-lieuw Fee Worksheet
836 to 860 Neptune Avnue
CDP #6-02-93

Volume of sand to rebuild the area of beach lost due to encroachment by

the seawall; based on the seawall design and beach and nearshore profiles
(cubic yards) ' '

The encroachment area which is equal to the width of the properties-\;hich
are-being protected (W) times the seaward e encroachment of the
protection (E) '

Ac=WxE
W= Width of property to be armored (ft.)

E=  Encroachment by seawall, measured from the toe of the
bluff or back beach to the seaward limit of the protection

(ft.)

Volume of material required, per-unit width of beach, to replace or
reestablish one foot of beach seaward of the seawall; based on the vertical
distance from the top of the beach berm to the seaward limit of reversible
sediment movement (cubic yards/ft. of width and ft. of retreat). The value
of v is often taken to be 1 cubic yard per square ft. of beach. If a vertical:
distance of 40 feet is used for the range of reversible sediment movement,

v would have a value of 1.5 cubic yards/square ft. (40 feet x 1 foot x 1

foot/27 cubic feet per cubic yard). If the vertical distance for a reversible
sand movement is less than 40 feet, the value of v would be less than 1.5
cubic yards per square foot. The value of v would be less that 1.5 cubic

- yards per square foot. The value of v will vary from one coastal region to

an another. A value of 0.9 cubic yards per square foot has been suggested
for the Oceanside Littoral Cell (Oceanside Littoral Cell Preliminary
Sediment Budget Report, December 1997, prepared as part of the Coast of
California Storm and Tide Wave Study)

Volume of sand to rebuild the area of beach lost due to long-term erosion
(V) of the beach and near-shore, resulting from stabilization of the bluff
face and prevention of landward migration of the beach profile; based on

. the long-term regional bluff retreat rate, and beach and nearshore profiles

(cubic yards)
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In-lien Worksheet
Page 2

Vw=A, XV

A, = The area of beach lost due to long-term erosion is equal to the long-term
average annual erosion rate (R) times the number of years that the back
beach or bluff will be fixed (L) times the width of the property that will be
protected (W) (ft./yr.) |

Ay=RxLxW

The retreat rate which must be based on historic erosion,
egrosion trends, aerial photographs, land surveys, or other
acceptable techniques and documented by the applicant.
The retreat rate should be the same as the predicted retreat
rate used to estimate the need for shoreline armoring

The length of time the back beach or bluff will be fixed or
the design life of the armoring without maintenance (yr.).
For repair and maintenance projects, the design life should
be an estimate of the additional length of time the proposed
maintenance will allow the seawall to remain without
further repair or replacement .

Vo= Amount of beach material that would have been supplied to the beach if
natural erosion continued, or the long-term reduction in the supply of bluff
material to the beach, over the life of the structure; based on the long-term
average retreat rate, design life of the structure, percent of beach quality
material in the bluff, and bluff geometry (cubic yards)

Vo=(Sx WxL)x[Rxhg+(1/2hs x (R + (Reu - Re))))/27

S = Fraction of beach quality material in the bluff material, based on

hsz

hy

analysis of bluff material to be provided by the applicant
Height of the seawall from the base of the bluff to the top (ft.)

= Height of the unprotected upper bluff, from the top of the seawall to
the crest of the bluff (ft.)

Reu = Predicted rate of retreat of the crest of the bluff, during the period .

~ that the seawall would be in place, assuming no seawall were
installed (ft./yr.). This value can be assumed to be the same as R
unless the applicant provides site specific geotechnical mformatlon
_ supportmg a different value
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In-lieu Worksheet
Page 3

R¢s = Predicted rate of retreat of the crest of the bluff, during the period
that the seawall would be in place, assuming the seawall has been
installed (ft./yr.). This value will be assumed to be zero unless the

applicant provides site specific geotechnical information supporting
a different value

Ve= Total volume of sand required to replace losses due to the structure,
through reduction in material from the bluff, reduction in nearshore area

and loss of available beach area (cubic yards). Derived from calculations
provided above

Vtzvb+vw+ve

M=V,xC

C = Cost, per cubic yard of sand, of purchasing and transporting beach quality
material to the project vicinity ($ per cubic yard). Derived from the
average of three written estimates from sand supply companies within the
project vicinity that would be capable of transporting beach quality

material to the subject beach, and placing it on the beach or in the near
shore area
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In-lieu Worksheet
Page 4

iR
|
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FEEE
“ o=
[ TR | B

Ve=A.XV .

Ve= XXX x XX = XX cubic yards

Ve=AwxvVv

V= XX x XX = XX cubic yards

Vp=(8x WxL)x [(Rxhg) + (1/2ha X (R + (Reu - Res))))/27

V= (XX x XX x XX) x [(XX x XX) + (XX/2 x (XX + (XX - XX)))}/27 = XX cubic
yards

Vt:Vb+Vw+Ve

V= XXX + XXX + XXX = XXX cubic yards

M=VtXC

M =XXX x XXX =5XXX.XX

(G:\San Diego\LEE\BchSndRplnshwrksht.doc)
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e PPCEIVE])

APR 02 2003
Mr. Mike Brown A
1266 Alkt Avenue SW ' CALIFORN

TAL COMMISSION

Seattle, WA 98116 SA(I:\IOSEGO COAST DISTRICT
Mt. Richard Sonnie
639 Springbrook Narth
Ievine, CA 92614

Re: Case No. 00-062 MUP/CDP/EIA, 836/838 and 858/860 Neptune Avenue, (APN’s: 254-
311-17,254-311-05) '

Dear Mr, Brown and Mr., Sonnie:

The Community Development Department has compleied & comprehensive review of your
application for & Major Use Permit and Coastal Development Permit (Case No: 00-062
MUP/CDP/EIA) for the construction of upper and lower bluff sea wall siructures at the property
located at (Brown) 836/838 Neptune Avenue and the adjoining (Sonnie) property locatsd at
$58/860 Neptune Avenue. Staff has reviewed all correspondence and application submittals to
date and has detenmined that the application remains in incomplete status at this time. The
following listed items must be completely addressed prior to any staff consideration of placing
the item on an agenda for a public hearing in fromt of the City of Eacinitas Planning
Commission:

1. The existing improvements on the bhuff face are not i compliance with the proposcd project
plans. Submit plans of the existing conditionis (10 sets, including one 8 14 x 11 sef). Submit
revised project plans with the comments/corrections noted in the attached checkptints and
with the comments/corrections includad within the Third Parnty Geotechnica]l Review
comments (10 sets, including one 8 % x 11 set). Include as part of your project plans a
landscape plan for etosion control, bluff stabilization and to minimize visual impacts (i.e.
conceal gravel). Please ensure to rettun the checkprints with your re-submittal, In addition,
the existing improvements do not comply with approved plams authorized by the California
Coastal Commission Emergency Permits, including grading and recongtruction of the bluff
slope ar a higher elevation than the approved elevation at 70 MSL, placement of several fons
of gravel on the face of the binff, and construction of biuff stabilization devices. Please
submnit a detailed summary repart describing how the existing improvements differ from the
plans authorized by tha California Coastal Commission, how and why the existing conditions
were created, and how the proposed improvements will meet or improve the requirements of
California Coastal Commission Emergency Permits as well as City of Encinitas requirements
stipulated in Encinitas Municipal Code Chapter 30.34,

TEL 760-633-2600 / FAX 760-633.2627 303 S. Vulcen Aveaue, Encinicas, Californic §2024-3633  TDD 760-633-7700 @ recycied pEper
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T-832  P.00M/004  F-218

. ical has not been approved, and responses to the latest Third Party

: mwmﬂmm May 15, 2002 (enclosed herein) have not been addressed. Please

submit the information and revisions requested from the Third Party Geotechmical Review.

In addition, please submit responses to the preemptive measure findings (enclosed hm_ain)

and the preempiive measure alternative analysis (project siternatives apd no project
alternative). ' o

3. There is no rocord &t the City of the existing decks. However, the California Coastal
Commission has advised us that they were constructed illegally in 1997, In addition, the
decks extend beyond the edge of the bluff and do not copform to the current devetopment
standards of the City’s Local Coastal Prograra (L.CP) and Mumicipal Code, which requires a
five-faot setback from the edge of the bluff for any structure. Clearly demote in the project
plans the removal oy relocation of the decks. The relocation of the decls shall be at grade
(pier footing), and meet all of the requirements of Chapter 30.34, Speciul Purpose Overlay
Zones, of the Encinitas Municipal Code.

4, Submit a CPP (Citizen Participation Program), including an updated Notice Package as
described in the attached CPP application. Please review. the Notice Package and update any
changes it addresses, ownership, occupants and current postage. Enclosed is the original
Notice Package submitted. ' :

5, Submit the Statement of Justification for Major Use Penmit (enclosed) as well ag the findings
' for preemptive measures found in Encinitas Municipal Code Section 30.34, Special Purpose
QOverlay Zones (enclosed).

6. Submit a recorded graut deed for parcel 254-311-17 that shows that Mike Brown is the legal
owner of both copdominitms on this parcel.

7. Submit documentstion demopstrating that all units on parcel 254-311-05 were constructed
with permits.

8. As of December 27, 2002, the cwrent balance on your sccount was ($8362.63). The
outstandipg balance plus an additionsl deposit io the amount of Four Thansend Dollars
($4,000) is requested at this time to silow for further processing. Please submit a check in
the amoutit of Foar Thousand Eight Hundred Sixty Seven Dollats and Sbxty Three Cents
$4,867.63 made payable to the City of Encinitas (Attegtion: Irma Babcock) apd write the

finance number: 8404MA and the application numbex: 00-062 MUP/CDP on the front of the
check.

9. Submit 8 landscape plan, letter report, and a maintepance and monitoring plan prepared by a
registered landscape architect is required. The landscape plan shalt demonstrate how it will
prevent erosion control, achisve biuff stabilization, and minimize visual impacts (i.e. concesl
gravel). The landscape report dated May 22, 2002, does not meet the reguirements of the
Bluff Appearance Policy, Resolution No. 2002-04. The landscape letier report needs o be
prepared by a registered landscape architect.

2 COMREGGGRoM:SomiBrowninabet.16.03
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10, Staff has reviewed the photo simulations dated May 22, 2002 and has determined that the
submojttal is mot copsistent with submittal' requitements provided in the City's Bluff
Appearance Policy, Resolution No. 2002-04 (enclosed). The submirted visua} simulations do
not provide substantial evidence to staff that visual impaets of the project would be mitigated
below a level of significance vader the California Enviropmental Quality Act. Please note
that an Environmental Impact Report (EIR) would be required if staff determines that visual
impacts of the project are not substantially mitigated. Please submit a visual stdy that is
consistent with the Bhuff Appearance Policy in order for steff to make an en
determination. Submitial requirements for the visual study include a graphical representation
that clearly represents a realistic appearance, is produced to scale, and portrays measures and

 design features that minimize the visual impacts. In addition, a narrative shall be provided to
discuss the methods that will be employed to create the final shape and surface finish, A
clear deseription of how the seawall will be modified and examples of the final product shall
be submitted. The visual study shall also include a landscape plan to address visual impacts
and erosion control.

Please submit the above items to the Comemunity Development Department as soon as they are
available 0 that we can continue the processing of your project. Until the above information is
submitted, staff is not able to complete the environmental initial study for your project and the
application processing timeline will be held in abeyance. A determinstion of Nepative
Declaration, Mitigated Negative Declaration, or Environmental Impact Report (EIR) will be
marde based on the above information. 1f you have any questions regarding any of the above
listed items or would like 1 discuss the project further, please coutact project planners Mark
Hofiman at (760) 633-2637 or Gabriela Gamino at (760) 633-2717.

Sincerely,

RS2 S

Bill Weedman
City Planner

Enclosures

CC:  Mike McNeff, of Flores, Lund & Mobayed
Gary Cannon, California Coastal Commission,
Marsha Venegas, California Coastal Commission
Patrick Murphy, Direcior of Planning and Building
Diane Langager, Senior Planner
(abriela Gamino, Project Planner
Mark Hofman, Project Planner
James Knowhon, GeoPacifica
Scont Vurbeff, Environmeantal Coordinator
Case File: 00-062 MUP/CDP/EIA

3 CD:MRHOO: G- SonnleBrowninel. w1 16.03
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STATE OF CALIFORNIA -~ THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103 ‘ N
SAN DIEGO, CA 92108-4421 v

(619) 767-2370

ARNOLD SCHWARZENEGGER, Governor

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT
Regular and Certified Mail (Z 0510 1393 & Z 0510 7386)

May 19, 2005

Mike Brown
1266 Alki Ave. SW
Seattle, Wa 98116

Richard Sonnie ~c/o Monica Sonnie -
639 Springbrook North
Irvine, Ca 92614

Violation File Number:  V-6-97-003 (Sonnie); V-6-97-005 & V-6-99-001
(Brown)

Property location: 836-838 & 840 Neptune Avenue, Encinitas, San
.Diego County '

Unpermitted Development:
(1) Grading of bluff slope, placement of gravel on bluff
face and construction of bluff stabilization devices not
in accordance with approved plans for Emergency
Permit 6-01-042-G. '

(2) Failure to obtain follow-up regular coastal
development permits to authorize temporary
emergency work (including grading, a seawall, and a
rock revetment) as permanent development as
required by Emergency Permits 6-96-82-G, 6-96-110-
G, 6-01-012-G, 6-01-171-G, and 6-01-42-G.

(3) Construction of unpermitted blufftop decks.

Dear Mr. Brown & Mrs. Sonnie:

The California Coastal Commission and the -City of Encinitas are interested
-inresolving the outstanding violations on your properties at 836-838 & 840
Neptune Avenue respectively. You have been informed by both the City of
Encinitas and Commission staff, in letters dated January 16, 2003 and July
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B
11, 2002 rédpectively, ‘that you need to submit information necessary to

. complete a'coastal development permit application for the above referenced
unpermitted development that has occurred on your properties, The City of
Encinitas has formally requested that the California Coastal Commission
take the lead on ensuring condition compliance for Emergency permit No. 6-
96-82-G, 6-96-110-G, 6-01-012-G, 6-01-171-G, and 6-01-42-G that
authorized temporary grading and placement of a seawall, a rock revetment,

~and an upper bluff retaining wall on your property. Each of the six above
referenced emergency permits contained a special condition that states:

The emergency work carried out under this permit is considered to be TEMPORARY work done
in an emergency situation. In order to have the emergency work become a permanent
development, a reguiar coastal development permit must be obtained. An application for
regular Coastal Permit to have the emergency work remain as permanent shall be submitted
within 60 days of the date of this permit...If a regular coastal development permit is not
received from the City of Encinitas and/or the Coastal Commission, the emergency work shall

be removed in its entirety within 150 days of the above date uniess walved by the Executive
Director. - '

In addition to the failure to obtain a regular coastal development permit to
authorize the above referenced temporary emergency work as permanent
development, staff has confirmed that the development which has occurred on
site is not in compliance with the approved plans authorized by Emergency
Permit 6-01-042-G. The development that appears to be in non-compliance with
the approved plans includes grading and reconstruction of the bluff slope at a
higher elevation than the approved elevation at +70 MSL, the placement of
several tons of gravel on the face of the bluff and construction of decks on each
property that extend beyond the edge of the biuff.

In order to resolve this matter administratively, you were previously requested to -
submit a coastal development permit application to the City of Encinitas and to
the California Coastal Commission to either authorize the unpermitted
development or to remove the unpermitted development and restore the site to
its previous condition. | am aware that you have submitted some information to
the City of Encinitas. However, Ms. Lehotsky has notified me that she recently
informed you that there is information still missing. | am also aware that you have
submitted similar information to the Coastal Commission’s San Diego District
office for Coastal Development Permit Application No. 6-02-093. However, to
date, both applications are still incomplete. Although we would still prefer to work
with you to resolve this matter administratively, please be aware that if we do not
receive all of the necessary information to complete your coastal development

permit applications in a timely manner, we will pursue additional enforcement
action against you.

The Coastal Act contains many enforcement remedies for Coastal Act violations.
Coastal Act section 30809 states that if the Executive Director determines that
any person has undertaken, or is threatening to undertake development activity
that (1) may require a permit from the Commission without securing a permit, or
(2) may be inconsistent with any permit previously issued by the Commission,
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the Executive Director may issue an order directing that person to cease and
desist. Section 30810 states that the Commission may also issue a cease and
desist order. A cease and desist order may be subject to terms and conditions
that are necessary to avoid irreparable damage to the area or to ensure
compliance with the Coastal Act. A violation of a cease and desist order can
result in civil fines of up to $6,000 for each day in which the violation persists.
Moreover, section 30811 authorizes the Commission to order restoration of a site
where development occurred without a CDP, is inconsistent with the Coastal Act,
and is causing continuing resource damage. -

Coastal Act Sections 30803 and 30805 authorize the Commission to initiate
litigation to seek injunctive relief and an award of civil fines in response to any
violation of the Coastal Act. Section 30820(a)(1) of the Coastal Act provides that
any person who violates any provision of the Coastal Act may be subject to a
penalty amount not to exceed $30,000. Coastal Act section 30820(a)(2) states
that, in addition to any other penalties, any person who “knowingly and
mtentlonally performs any development in violation of the Coastal Act can be
subject to a civil penalty of not less than $1,000 or more than $15,000 for each
day in which the violation persists.

Finally, the -Executive Director is authorized, after providing notice and the
opportunity for a hearing as provided for in Section 30812 of the Coastal Act, to
record a Notice of Violation against your property.

In order to resoive the violation on your property and to reduce the possibility of
any court-imposed monetary penalty or fine, please submit a complete coastal
development permit applications to the City of Encinitas for the removal of the
unpermitted decks, removal or retention of the gravel on the bluff and all other
bluff face work on your property no later than June 3, 2005. Materials to
complete Coastal Development Permit application No. 6-02-093° must be
submitted to the Coastal Commission, to my attention, by no later than June 3,
2005 for the after-the-fact authorization of the seawall constructed under an
emergency permit and the removal of the riprap on the beach. In order to
consider this coastal development permit application submittal complete, as
identified in the attached letter dated July 11, 2002, you must submit copies
of all local discretionary approvals by City of Encinitas for the seawall and
removal of the rip-rap, authorization from any other regional, state or federal
agency (i.e., State Lands Commission, State Parks and Recreation and Army
Corps of Engineers), three (3) copies of the as-built plans, updated
geotechnical/engineering information to support the proposed structures, detailed
documentation of the manner in which the seawall will be colored and textured so
as to be more natural in appearance, and completion of the “in-Lieu Fee
Calculation Worksheet” to mitigate the adverse effects of the project on local
sand supply. For your convenience, the non-filing letter from San Diego
Commission staff that details the missing items to your application that are
necessary to complete your apphcatlon is attached.

Exhibit 32
CCC-09-CD-05 (Brown)
CCC-09-NOV-05 / CCC-09-R0O-05

- Page 30of 4




Please contact me no later than May 25, 2005, regarding how you intend to
resolve this violation. We hope that you will choose to cooperate in resolving
these violations by submitting all of the materials necessary to complete your
permit applications for all above referenced unpermitted development to both the
City of Encinitas and to the California Coastal Commission by June 3, 2005. If
you do not, we will pursue additional enforcement action against you.

Thank you for your attention to this matter. If you have any questions regarding
this letter or the pending enforcement case, please feel free to contact me at
(619) 767-2370.

Sincerely,

Marsha Venegas j

Enforcement Officer

cc: Lisa Haage, Enforcement Chief '
Pat Veesart, Southern California Enforcement Team Leader
Sherilyn Sarb, District Manager
Lee McEachern, Planning and Regulatory Supervisor
Diane Langager, City of Encinitas, Senior Planner
Gene Lehotsky, City of Encinitas, Assoclate Planner
Marlane Buscemi, City of Encinitas, Code Enforcement
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STATE OF CALIFORNJA - THE RESOURCES AGENCY ARNQLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

Via Regular and Certified Mail
July 2, 2008

Mike Brown

1266 Alki Ave. SW

Seattle, WA 98116

(#7006 2150 0003 4793 1457)

Subject: Notice of Intent to Record Notice of Violation and Commence
' Cease and Desist Order and Restoration Order Proceedings

Violation No.: V-6-97-005 & V-6-99-001 (Brown)

Location: 836-838 Neptune Avenue, Cify of Encinitas, San Diego County;
APN: 254-011-17. ‘

Violation Description: 1) Unpermitted development including, but not limited to, grading
of bluff slope, placement of gravel on bluff face, and unpermitted
construction of blufftop deck.

2) Failure to obtain follow-up regular coastal development permits
to authorize temporary emergency work (including grading, a
seawall, and a rock revetment) as permanent development, as
required by Emergency Permits 6-96-82-G, 6-96-110-G, 6-01-012-
G, 6-00-171-G, and 6-01-042-G.

Dear Mr. Brown;

As you may know, the California Coastal Act was enacted by the State Legislature in 1976 to
provide long-term protection of California’s 1,100-mile coastline through implementation of a
comprehensive planning and regulatory program designed to manage conservation and
development of coastal resources. The California Coastal Commission (the “Commission”) is the
state agency created by, and charged with administering, the Coastal Act of 1976. In making its
permit and land use planning decisions, the Commission carries out Coastal Act policies, which,
amongst other goals, seek to protect and restore sensitive habitats (such as the intertidal and
upland areas of sandy beaches); protect natural landforms; protect scenic landscapes and views
of the sea; protect against loss of life and property from coastal hazards; and provide maximum
public access to the sea.
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V-6-97-005, & V-6-99-001
Brown NOI
Page 2 of 8

As you are aware through numerous communications' over many years, the Commission and the
City of Encinitas (the “City”) are very interested in resolving the many outstanding violations.on
your property located at 836-838 Neptune Avenue in the City of Encinitas, San Diego County
(the “subject property”). The development activity at issue includes failure to obtain follow-up
regular coastal development permits to authorize temporary emergency work, and unpermitted
development that includes, but is not limited to, grading of bluff slope, construction of a deck,
placement of gravel on bluff face, and construction of bluff stabilization devices not in
accordance with approved plans. As the Commission’s Executive Director, I have issued several
Emergency Coastal Development Permits regarding your property, but note that many of the
requirements of these Emergency Permits have not been complied with. Emergency Permits
were issued to you and your neighbor Mr. Sonnie for almost identical work, and some were
issued to both of you as co-applicants. The Emergency Permits issued to you that are at issue in
this enforcement action are 6-96-82-G, to construct a “deadman” stabilization system on the top
of the bluff; 6-96-110-G, to install a soil anchor system and shotcrete retaining wall below the
bluff edge on the face of the bluff; and 6-01-012-G, for the placement of riprap on the public
beach. The Emergency Permits issued to both you and Mr. Sonnie (as co-applicants) that are at
issue in this enforcement action are 6-00-171-G, for the construction of a 100 foot long, 27 foot
high seawall and 50 foot high upper bluff retaining wall with both walls to be colored and
texturized; and 6-01-042-G, for the construction of an upper bluff wall with a working bench.

The conditional approval of the temporary work authorized by the Emergency Permits listed
above all specifically included a requirement that you either submit a complete, regular Coastal
Development Permit (“CDP”) application to seek permanent authorization for the development
within a specified time period or remove the development in accordance with the deadlines
imposed within the conditions of the Emergency Permits. As provided for in the Coastal Act and
implementing regulations, the Executive Director of the Commission can issue Emergency
Permits in limited circumstances, and generally conditions these on either later obtaining a full
CDP, or removal of the development. This is to ensure, as required by the Coastal Act,
consistency with the Coastal Act requirements. In fact, all of your Emergency Permits
specifically required you to either apply for a regular CDP within 60 days, or remove the
emergency work within 150 days. Though you submitted some materials to the Commission as
part of an application for a regular CDP under the application number 6-02-93, that permit
application was never completed. This partial application was never completed, even after
communication from Commission staff listed the missing information required and set deadlines
~ for completion. One of the required items for a complete Commission CDP application is
approval of the project from the City of Encinitas, which has its own certified Local Coastal
Program. Commission staff is aware that you submitted application materials to the City for a
local permit, but never completed that process either. The development remains in place without
a permit and therefore is a current violation of the Coastal Act. Though the temporary
Emergency Permits you received are now expired, even when you first received temporary
approval you did not comply with all of the terms of Emergency Permit 6-00-171-G. The lower

! Communications consisted of letters, faxes, phone calls, and meetings over a period of ten years, including letters
from Commission enforcement staff sent March 13, 1997, February 14, 2000, Mar:h 12, 2002, May 29, 2002, and
May 19, 2005.

| Exnibit 33

CCC-09-NOV-05 / CCC-09-RO-05

CCC-09-CD-05 (Brown)

\ Page 2 of 8

|



V-6-97-005, & V-6-99-001
Brown NOI
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seawall temporarily approved by 6-00-171-G was constructed but never colored and texturized,
although this was specifically included in the approved project description.

Another violation at issue in this enforcement action is unpermitted development for which you
received neither temporary nor permanent approval. For example, Commission staff has been
told that you were not able to complete the work done under Emergency Permit 6-01-42-G due
to a sudden bluff failure, but we note that rather than performing work as authorized under the
Emergency Permit, instead you placed several tons of gravel on the face of the bluff and
constructed a decks on your property that extended beyond the edge of the bluff, all without
receiving any permit authorization, and in violation of the state Coastal Act, and the City’s
certified Local Coastal Program (“LCP”). This is unpermitted development and subject to
Commission enforcement action, though the City has also requested that the Commission take
enforcement action to resolve the existing violations on your property.

Pursuant to Section 30600 (a) of the Coastal Act?, in addition to obtaining any other permit
required by law, any person wishing to undertake development in the Coastal Zone must obtain a
coastal development permit. “Development” is defined by Section 30106 of the Coastal Act as
follows:

“Development” means, on land, in or under water, the placement or erection of any
solid material or structure; discharge or disposal of any dredged material or any
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or
extraction of any materials; change in the density or intensity of the use of land,
including, but not limited to, subdivision pursuant to the Subdivision Map Act
(commencing with Section 66410 of the Government Code), and any other division of
land, including lot splits, except where the land division is brought about in connection
with the purchase of such land by a public agency for public recreational use; change in
the intensity of water, or of access thereto; construction, reconstruction, demolition, or
alteration of the size of any structure, including any facility of any private, public, or
municipal utility; and the removal or harvest of major vegetation other than for
agricultural purposes, kelp harvesting, and timber operations... (emphasis added)

Any non-exempt development activity conducted in the coastal zone without a valid coastal
development permit (“CDP”), or waiver, constitutes a violation of the Coastal Act. As of today’s
date, you have not submitted a complete regular CDP application for any of the development
activity listed above. Moreover, the unpermitted development in this matter does not qualify for
any exemptions under the Coastal Act.

The purpose of this letter is to notify you of my intent, as Executive Director of the Commission, .
(1) to record a Notice of Violation (“NOV A”) against your property to reflect the fact that
development has occurred thereon in violation of the Coastal Act both because of development
placed without a permit, and development in violation of the requirements of now-expired

2 The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code (“PRC™). All
further section references, including references to sections of the Coastal Act, are actually to sections of the PRC,
and thus, to the Coastal Act, unless otherwise indicated.
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emergency permits, and (2) to commence proceedings for issuance of a Cease and Desist Order
and Restoration Order to address the unpermitted development and other violations.

The purpose of these enforcement proceedings is to resolve outstanding issues associated with
the violations that have occurred at the subject property. The violations at issue include
placement of unpermitted development and the failure to obtain follow-up regular CDPs to
obtain permanent authorization for the temporary emergency work (including grading, a seawall,
and a rock revetment).

The purpose of the NOVA is to provide notice to any prospective buyers about the Coastal Act
violations on the subject propert. Collectively, the Cease and Desist Order and Restoration
Order will direct you to do one of the following two things with respect to each element of the
unpermitted development: (1) cease and desist from performing or maintaining the development
and proceed with its orderly removal (specifically including the deck and rock revetment) or (2)
complete a regular CDP application for permanent retention of the materials, allow the
Commission to act on that application, and, for any aspect that the Commission does not
approve, do the same as in point 1. They will also order any necessary restoration of the areas
impacted by development that will have to be removed, to retumn it to its pre-violation condition,
and to comply with any outstanding requirements of either the Emergency Permits or any CDPs
issued, including permit conditions such as colorizing and texturizing the seawall. The NOVA,
Cease and Desist Order, and Restoration Order are discussed in more detail in the following
sections of this letter.

Notice of Violation

The Commission’s authority to record a Notice of Violation against your property is set forth in
Section 30812 of the Coastal Act, which states, in part, the following:

Whenever the Executive Director of the Commission has determined, based on
substantial evidence, that real property has been developed in violation of this
division, the Executive Director may cause a notification of intention to record a
Notice of Violation to be mailed by regular and certified mail to the owner of the
real property at issue, describing the real property, identifying the nature of the
violation, naming the owners thereof, and stating that if the owner objects to the
filing of a notice of violation, an opportunity will be given to the owner to present
evidence on the issue of whether a violation has occurred.

I am 1ssuing this Notice of Intent to record a Notice of Violation because development has
occurred in violation of the Coastal Act on the subject property. If you object to the recordation
of a Notice of Violation against the property in this matter and wish to present evidence to the
Commission at a public hearing on the issue of whether a violation has occurred, you must
respond, in writing, within 20 days (by July 22, 2008) of the date of hand delivery or postmarked
date of mailing of this notification. If, within 20 days of mailing of the notification, you fail to
inform Commission staff in writing of an objection to recording a Notice of Violation, I shall
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record the Notice of Violation in the San Diego County Recorder’s Office as provided for under
Section 30812 of the Coastal Act.

If you object to the recordation of a Notice of Violation in this matter and wish to present
evidence on the issue of whether a violation has occurred, you must do so in writing, to the
attention of Erin Haley in the Coastal Commission’s San Francisco office, no later than
July 22, 2008. Please include the evidence you wish to present to the Coastal Commission in
your written response and identify any issues you would like us to consider.

Cease and Desist Order

The Commission’s authority to issue Cease and Desist Orders is set forth in Section 30810(a) of
the Coastal Act, which states, in part, the following:

If the commission, after public hearing, determines that any person...has
undertaken, or is threatening to undertake, any activity that (1) requires a permit
from the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order
directing that person...to cease and desist.

As the Executive Director of the Commission, I am issuing this Notice of Intent to commence
Cease and Desist Order proceedings because development without a permit has occurred at
property you own, and because you have failed to take required actions to follow up on
conditionally authorized emergency work. The development activity at issue includes failure to
obtain follow-up regular coastal development permits to authorize temporary emergency work,
and unpermitted development that includes, but is not limited to, grading of bluff slope,
construction of decks, placement of gravel on bluff face, and construction of bluff stabilization
devices not in accordance with approved plans. The Cease and Desist Order would order you to
desist from performing any further unpermitted development on the subject property, require you
to remove the deck and rock revetment, and to submit to the City and the Commission all
required materials needed to obtain all required regular CDPs. Should you fail to receive
permanent approval of any of the development, timely removal will be required. '\

Based on Section 30810(b) of the Coastal Act, the Cease and Desist Order may also be subject to
such terms and conditions as the Commission may determine are necessary to ensure compliance
with the Coastal Act, including a requirement for immediate removal of any development or
material. Staff will recommend that the Cease and Desist Order include terms requiring
compliance with a schedule, requiring removal of the deck and rock revetment, requiring
submission of required application materials, and additional site investigations to ensure any
removal ordered is completed on the subject property.

Restoration Order

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site in the
following terms:
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In addition to any other authority to order restoration, the commission, a local
government that is implementing a certified local coastal program, or a port
governing body that is implementing a certified port master plan may, after a
public hearing, order restoration of a site if it finds that the development has
occurred without a coastal development permit from the commission, local
government, or port governing body, the development is inconsistent with this
division, and the development is causing continuing resource damage.

Commission staff has determined that the activities at issue in this case meet the criteria of
Section 30811 of the Coastal Act, based on the following:

1) Development consisting of grading, construction of a deck, placement of gravel on the
bluff face, and construction of bluff stabilization devices has occurred in the City of
Encinitas, San Diego County, without a currently valid coastal permit.

2) This development is inconsistent with the resource protection policies of the Coastal Act.

3) The development at issue is causing continuing resource damage, as defined by Section
13190 of the Commission’s regulations. Cal. Code Regs., Title 14 § 13190. That damage
is inconsistent with the following policies:

a. Minimization of Adverse Impacts (Section 30253 of the Coastal Act). Much of the
unpermitted development is causing or contributing significantly to erosion.

b. Construction Altering Natural Shoreline (Section 30235 of the Coastal Act): Rock
revetments and seawalls impact natural shoreline processes including affecting
shoreline sand supply.

¢. Visual Qualities (Section 30251 of the Coastal Act): The failure to comply with
approved permit conditions and to provide information needed in follow-up
regular CDP applications to enable the Commission to determine what is needed
to mitigate for visual impacts renders the subject development inconsistent with
the visual resource protection policies contained in Chapter 3 of the Coastal Act.

4) This development is also inconsistent with the resource protection policies of the City of
Encinitas Local Coastal Program, including those set forth below:

a. “Policy 2.8: Encourage the maintenance of the bluffs, beach, shoreline, reefs and
ocean and discourage any use that would adversely affect the beach and bluffs. ..
(Coastal Act 30211, 30213)”

b. “Goal 8: The City will undertake programs to ensure that the Coastal Areas are
maintained and remain safe and scenic for both residents and wildlife. (Coastal
Act 30240)”

i. “Policy 8.5: The City will encourage the retention of coastal bluffs in their
natural state to minimize the geologic hazard and as a scenic resource.
Construction of structures for bluff protection shall only be permitted
when an existing principal structure is endangered and no other means of

protection of that structure is possible. Only shoreline/bluff structures that
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will not further endanger adjacent properties shall be permitted as further
defined by City coastal bluff regulations. Shoreline protective works,
when approved, shall be aligned to minimize encroachment onto sandy
beaches. Beach materials shall not be used as backfill material where
retaining structures are approved... (Coastal Act 30235, 30240, 30251,
30253)”

ii. “Policy 8.6: The City will encourage measures which would replenish
sandy beaches in order to protect coastal bluffs from wave action and
‘maintain beach recreational resources. The City shall consider the needs
of surf-related recreational activities prior to implementation of such
measures. (Coastal Act 30233, 30235)”

iii. “Policy 8.7: The City will establish, as primary objectives, the
preservation of natural beaches and visual quality as guides to the
establishment of shoreline structures... (Coastal Act 30233, 30235,
30251)”

For the reasons stated above, I have decided to commence a Cease and Desist and Restoration
Order proceeding before the Commission. Restoration may require removal of unpermitted
development on the subject property and may include other resource impact mitigations and
actions required to restore the subject property to its prior condition.

The procedures for the issuance of Restoration Orders are described in Sections 13190 through
13197 of the Commission’s regulations. See Title 14 of the California Code of Regulations.
Section 13196(e) of the Commission’s regulations states the following: :

Any term or condition that the commission may impose which requires removal of
any development or material shall be for the purpose of restoring the property
affected by the violation to the condition it was in before the violation occurred ...

Accordingly, any removal requirement that the Commission may impose as part of any
Restoration Order it issues will have as its purpose the restoration of the subject property to the
conditions that existed prior to the occurrence of the development described above.

QOther Penalties and Procedures

Please be advised that Coastal Act Sections 30803 and 30805 authorize the Coastal Commission
to initiate litigation to seek injunctive relief and an award of civil penalties, respectively, in
response to any violation of the Coastal Act. Coastal Act Section 30820(a) provides that any
person who violates any provision of the Coastal Act may be subject to a penalty not to exceed
$30,000 per violation. Further, Section 30820(b) states that, in addition to any other penalties,
any person who “knowingly and intentionally” performs any development in violation of the

Coastal Act can be subject to a civil penalty of up to $15,000 per violation for each day in which
each violation persists. Additional penalties of up to $6,000 per day can be imposed if a cease
and desist or restoration order is violated. Section 30822 further provides that exemplary
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damages may also be imposed for knowing and intentional violations of the Coastal Act or of
any orders issued pursuant to the Coastal Act.

In accordance with Sections 13181(a) and 13191(a) of the Commission’s regulations, you have
the opportunity to respond to the Commission staff’s allegations as set forth in this Notice of
Intent to commence Cease and Desist Order and Restoration Order proceedings by completing
the enclosed Statement of Defense form. The Statement of Defense form must be returned to
the Commission’s San Francisco office, directed to the attention of Erin Haley, no later
than July 22,2008.

The Comm1ssmn staff is tenta‘uvely scheduling the hearing for the NOVA, Cease and Desist
Order, and Restoration Order during the Commission meeting that is scheduled for the week of
August 6-8 in Oceanside, CA. We strongly prefer to resolve violations amicably when possible.
One option that you may consider is agreeing to a “consent order”. A consent order is similar to
a settlement agreement. A consent order would provide you with an opportunity to resolve this

~ matter consensually, and to have greater input into the process and timing of removal of the
unpermitted development and restoration of the subject property, and would allow you to
negotiate a penalty amount with Commission staff. We would be more than glad to discuss this
option with you if you are interested in negotiating a consent order, please contact Erin Haley at
(415) 904-5220 or send correspondence to her attention at the address listed on the letterhead
when you receive this letter to discuss options to resolve this case. Again, we hope we can
resolve this matter amicably and look forward to hearing from you.,

Sinc,erely,

g
—

AT 4
S AN (*5\/

Peter Douglas

Executive Director

cc without encl: Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
N. Patrick Veesart, Southern California Enforcement Supervisor
Erin Haley, Statewide Edforcement Analyst
Deborah Lee, San Deigo Coast District Manager
Lee McEachern, San Diego Coast District Regulatory Supervisor
Marsha Venegas, San Diego Coast Enforcement Officer
Roy Sapau, City of Encinitas Planner

Encl: Statement of Defense form for Cease and Desist Order and Restoration Order
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ug 04 08 01:29p Mike Brown

206-937-2143 p.1
Augnust 4, 2008 RE CEIVED
Ms. Erin Haley ' AUG 0 4 2008
California Coastal Commission .
45 Fremont St. COASTAL Commssion
San Francisco, CA 94105
Dear Ms, Haley

1 called the City of Encinitas Planning Dept. this morning and lefi a callback message
request with Mr. Roy Sapului(?) We talked last week and he will apparently be assigned
to process my Coastal Development Permit (CDP) application. To reiterate our
discussion of last Friday, August 1, if the California Coastal Commission(CCC)consent

. order action includes the information that we have applied for our new CDP with the
intent of re-starting our previous CDP, we hope that is something that demonstrates a
tangible effort by us to comply with this process as we understand it. We would not
have paid a $6,000.00 fee to the City of Encinitas in the first place if we didn’t want to go
forward with this project. Any payment of a new fee would further demonstrate our effort
to finally be allowed fo do what we had always been asked to do, landscape the backfill
and texture the bluff retention wall.

We oppose any recording of a “NOVA” or similar document at this time because we feel
that it is inappropriate. We will request the City of Encinitas to return our previous CDP
file so that it may be reviewed and we can all be on the same page. We hope to be seen
by the CCC staff as compliant by re-paying a new fee and starting this process as soon as
possible. We expect the City of Encinitas to be compliant and move on our request to
finalize this project and look forward to establishing a schedule.

Mike Brown
836-838 Neptune Avenue
Encinitas, CA 92024
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STATE OF CALIFORNIA — THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (4158) 904-5200

FAX (415) 904- 5400

TDD (415) 597-5885

~ Via Regular Mail and Facsimile

August 18, 2008

Mike Brown

5201 Beach Dr. SW
Seattle, WA 98136
FAX: 206-937-2143
Total Pages: 15

Re: Proposed Draft Consent Cease and Desist and Restoratlon. Orders, Violation
#s V-6-97-005 & V-6-99-001, 836-838 Neptune Avenue, Clty of Encinitas,
San Dlego County, APN: 254-011-17

Dear Mr. Brown:

Thank you for your letters of July 29, 2008 and August 4, 2008. As we’ve discussed during our
several phone calls over the last month, the California Coastal Commission (“Commission’)
enforcement staff much prefers to resolve Coastal Act violations amicably via all parties
agreeing to a consent order. In this case, the violations at issue in this matter are the unpermitted
deck, the unpermitted rock revetment, the unpermitted grading and gravel on your property’s
bluff face and your failure to follow up any of your many Emergency Permits by obtaining the:
required regular coastal development permits from both the City of Encinitas and the
Commission. One of the conditions of approval on each of the Emergency Permits in your name
is the requirement to obtain a regular coastal development permit within 60 days, except the
permit for the rock revetment, which required removal of all of the rocks by May 11, 2001.

As the property owner of the subject property and the person who obtained the Emergency
Permits at issue in this matter, you are the party responsible for the violations. Iknow you claim
that despite the temporary Emergency Permit being in your name, that your neighbor Dr. Okun is
the party responsible for placing the rocks from the rock revetment at the toe of your bluff.
However, as I mentioned in the phone calls, the rocks are located on your property, the rocks
meet the Coastal Act definition for development, and you as the property owner are therefore
responsible for maintaining that development. Any dispute between you and Dr. Qkun over
responsibility for the placement of the rocks is something that you would need to deal with in
another venue and is not a Commission matter.

~ Also as we discussed on the phone, attached to this letter are Draft Consent Cease and Desist and
Restoration Orders. Please review the document and respond by Wednesday August 20, 2008.
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Brown cover letter for draft Consent Orders
Page 2 of 2

Sincerely,

-

Erin M. Haley
Statewide Enforcement Analyst

Encl: Draft Consent Cease and Desist and Restoration Orders
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STATE OF CALIFORNIA — THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5883

Confidential Settlement Communication'

Via Regular Mail and Facsimile < Ereu \

September 11, 2008

Mike Brown :
5201 Beach Dr. SW
Seattle, WA 98136
FAX: 206-937-2143
Total Pages: 13"

Re: ~ Proposed Draft Consent Cease and Desist and Restoration Orders, Violation
- #5V-6-97-005 & V-6-99-001, 836-838 Neptune Avenue, City of Encinitas,
- San Diego County, APN: 254-011-17

Dear Mr. Brown:

This letter is to confirm that we are postponing the scheduled California Coastal Commission
(“Commission”) hearing on the above violations for cause and based on your request for more
time. We have tentatively rescheduled the hearing for the October 15-17, 2008 Commission
hearing in Ventura, CA. We intend to continue working with you in hope of successfully
coming to an agreement on a Consent Order. As we’ve previously discussed, the Commission
enforcement staff much prefers to resolve Coastal Act violations amicably via all parties
agreeing to a Consent Order.

Thank you for your letters of August 20, 2008, August 22, 2008, and the packet of information
that was received in my office on September 2, 2008. 1 have reviewed the requests for changes
you have made, and some of them are addressed in the attached, revised Consent Order
language. This draft reflects our discussions and we have accommodated your concemns
regarding the deck removal and revegetation plan. We are no longer requiring a revegetation
plan as part of the Consent Orders, which eliminates the need to retain the deck platform. By
revising and removing many of the original requirements, we are allowing you to address the
violations almost entirely through the permitting process and we think that the settlement
proposal is a balanced approach and one we could recommend to the Commission to be
approved. We are sending this revised draft in the hope that we can address this matter without

! Evidence Code Section 1152(a)
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going to a unilateral order. We also continue to remind you that it is your responsibility to
remove the remaining revetment rocks that are located on your property.

Please review the attached document and return the signed document by Monday, September 15,
2008. If you have any further suggestions to the language, please contact me today.

Sincerely,

S Allase
Erin M. Haley /?/

Statewide Enforcement Analyst

Encl: "Qraft Consent Cease and Desist and Restoration Orders
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904-5400

TDD (415) 597-5885

October 30, 2008
via U.S. mail and Facsimile

Mike Brown

5201 Beach Dr. SW
Seattle, WA 98136
Fax: 206-937-2143

Re: V101at10n No. V-6-97-005,
836 Neptune Avenue, City of Encmltas San Diego County, APN: 254-011-17

Dear Mr. Browm,\_

Thank you for taking the time to discuss the above-listed violation case with me on Monday
October 27th in our ongoing attempts to resolve these issues amicably through a Consent Cease
and Desist Order (“Consent Order”), and without the need for prolonged and costly litigation.
This letter serves to memorialize that conversation. The purpose of this phone call was to find
out whether or not you agree to the proposed Consent Order regarding the unpermitted
development that continues to be a Coastal Act Violation on your property.

In our conversation, you stated your intention to agree to most all of the provisions in our
proposed Consent Order that was sent to you on August 18, 2008. These provisions include 1)
the submittal of complete coastal development permit applications to authorize completed .
temporary emergency work as permanent development 2) the removal of any development
for which authorization cannot be obtained 3) an agreement to colorize and texturize the
seawall to mimic the natural bluff face and to landscape the bluff face with appropriate native
vegetation, 4) and agreement to remove rock riprap on and seaward of your property, and 5) an
agreement to not conduct additional unpermitted development or to maintain existing
unpermitted development on or seaward of your property. During our conversation, and as
we have notified you in numerous letters, I reminded you that violations of the Coastal Act may
subject you to penalties. To fully resolve the violations on your property, an additional
component of the proposed Consent Order is the resolution of these fines and penalties
pursuant to Chapter 9 of the Coastal Act. Our most recent offer of settlement to fully address
the outstanding violations on your property is the payment of $40,000. I indicated that this

~ penalty amount would fully resolve the violations that have occurred on your property for the
last approximately 12 years. You indicated that you are not willing to pay any fines and
penalties through the Consent Order process.

As you know, the Commission approved Consent Cease and Desist Order No. CCC-08-CD-08
to resolve very similar violations on your neighbor’s property (the Sonnies). In this Consent
Order, the Sonnies agreed to resolve their financial accountability in this matter, which avoided
the time and cost of litigation, by paying a penalty in the amount of $40,000. Iindicated that if
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you agreed to such an order, including the payment of fines/ penalties, this would fully resolve
the violation and obviate the need for costly litigation. As I stated in our conversation, if you
are not willing to agree to resolve this violation through a Consent Order, including the
requirement of resolving the fines/penalties under the Coastal Act, the Commission will have
no choice but to proceed with a unilateral cease and desist order and be forced to file litigation
to resolve the penalties under the Coastal Act. We hope that we can continue to work together
to come to an amicable resolution and not be forced into costly and time consuming litigation to
resolve these issues.

As you requested, I will call Mr. Roy Sapau at the City of Encinitas planning department to
discuss your recent conversations that you had with him. In addition at your request, I will
provide you with the pertinent Coastal Act sections that provide the Commission with the
statutory authority to collect fines and penalties and calculate the total amount that the
Commission could seek under this authority. While we did not discuss this in our conversation,
please understand that daily penalties are accruing each day unpermitted development remains
on your property. While we remain willing to accept our original offer of $40,000 at this time,
we will withdraw this offer if it becomes clear that you have no intention of resolving all issues,
including payment of fines and penalties. If you do not have intentions to resolve the issues
through a mutual consent order, any future offer of settiement offered by the Commission will
include a penalty amount greater than our original $40,000 offer.

Again, we would prefer to resolve these issues with you through a mutually acceptable consent
order and not have to go through a contested cease and desist order hearing in front of the
Commission and subsequent, prolonged litigation to address the fines/penalties matter. Please
let me know if you are willing to agree to a consent order that addresses all that we have talked
about no later than November 5, 2008. Thank you for your time and consideration, and if you
have any questions please do not hesitate to call me at 415.904.5220.

Sincerely,
Stephanie Rexing

Cc: Lisa Haage, Chief of Enforcement, CCC
Aaron McLendon, Statewide Enforcement Analyst, CCC
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STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) .904- 5200

FAX (413) 904- 5400

TDD (415) 597-5885

Via Regular and Certified Mail :
(Certified Mail No. 7006 2760 0005 5883 5712) - -
June 9, 2009
Mike Brown
5201 Beach Dr. SW
Seattle, WA 98136
Violation File Nos.: V-6-97-005 & V-6-99-001
Property Location: - 836-838 Neptune Avenue, City of Encinitas, San Diego County;
APN: 254-011-17
Violation Descriﬁtions: 1) Ongoing unpermitted development including, but not limited

to, grading of bluff slope, placement of gravel on bluff face, and
construction of blufftop deck.

2) Failure to obtain follow-up coastal development permits to
authorize temporary emergency work (including grading,
construction of a seawall, and installation of a rock revetment) as
permanent development, as required by Emergency Permits Nos.
6-96-82-G, 6-96-110-G, 6-01-012-G, and 6-01-042-G.

Dear Mr. Brown,

This letter is to advise you that the California Coastal Commission (“Commission”) is moving
forward with a formal enforcement order action for the above-listed Coastal Act violations. The
proceeding for this action is tentatively scheduled for the Commission’s July or August 2009
hearing. In addition, this letter serves as another attempt to resolve all Coastal Act issues
between you and the Commission amicably and without the need for a contested hearing and
future litigation. '

As you know, the last time we spoke, on November 10, 2008, we attempted to work with you
in the hopes of resolving the Coastal Act violations on your property, including resolving the
monetary liability for these violations. During that telephone conversation you made it clear
that you did not want to resolve all aspects of the violations, including the penalties that have
accrued and continue to accrue associated with those violations. As a courtesy to you and in
our last attempt to resolve these issues with you without the need of a contested Order hearing
and costly litigation, we would like to offer you a final opportunity to negotiate a. Consent
Cease and Desist Order that would address resolution of the violations on your property as well
as your monetary obligations pursuant to Chapter 9 of the Coastal Act.
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As was previously indicated to you by Commission staff, your decision to not work with staff
and agree to a Consent Order, which would include resolving the fines/penalties associated
with the violations, will result in staff proposing that the Commission issuea "“unilateral” Cease
and Desist Order and then referring the matter to the State Attorney General’s Office. For your
reference, enclosed is another copy of the Notice of Intent to Record a Notice of Violation and
Commence Cease and Desist Order and Restoration Order Proceedings that was sent to you on
July 15, 2008.

We remind you that your neighbors, the Sonnies, agreed to resolve the Coastal Act violations on
their property by agreeing to terms and conditions of Consent Order No. CCC-08-CD-08, which
included the payment of $40,000 in penalties. As you know, the violations on their property
are very similar to those on your property. In settling the matter by way of a Commission
issued Consent Order, the Sonnies have avoided the time and expense of a contested Order
hearing and litigation. '

As always, we prefer to resolve our violation cases amicably through the Consent Order process
and we hope that we can reach such an agreement with you, Please call me at (415) 904-5587 or
send correspondence to the address on the letterhead and let me know if you would be willing
to agree to a consent order that addresses all the issues that we have talked about in the past,
including the payment of penalties, by no later than June 17, 2009. If we do not hear from you
or if you decide that you do not want to continue to work with us to resolve the violations
through a negotiated Consent Order, we will be forced to resolve your violation case through a
unilateral cease and desist order and litigation. Thank you for your time and consideration. If
you have any questions please contact me at (415) 904-5587.

Sincerely,

Heather Johnston
Enforcement Program

Cc without encl: Lisa Haage, Chief of Enforcement
. Aaron McLendon, Statewide Enforcement Analyst, CCC
Pat Veesart, Southern California Enforcement Program Supervisor

Encl: Notice of Intent to Record Notice of Violation and Commence Cease and
Desist Order and Restoration Order Proceedings
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Heather Johnston JUN 2 2 2009
California Coastal Commission, Enforcement Program

. CA COASTAL COMMISSION
45 Fremont, Suite 2000 LEGAL DIVISION

San Francisco, CA 94105
Dear Ms. Johnston

In response to your June 9, 2009 letter, we have previously agreed to do the following
four requests that you have asked of us:

1.) Remove the rip rap boulders on the beach deposited by Dr. Okun, our next door
neighbor, utilizing his emergency coastal permit of January 11, 2001. His
workforce deposited the boulders on our beachfront which the Director of the City
of Encinitas lifeguards observed. He had the rip rap permit, not us,

2.) Texturize our seawall to match Dr. Okun’s seawall in as natural a way as possible,

3.) Remove the parts of the deck that we used for bluff construction safety, as
required by OSHA during construction,

4.) Landscape the gravel rock area.

Permit CDP #00-062 was issued to accomplish the above along with a $6,000. permit fee.
After speaking with Mr. Roy Sapau, the assigned City of Encinitas land planner for our
project, during the months from July to September, 2008, we felt an agreement was at
hand. The sticking point was that the California Coastal Commission(CCC) wanted to
fine us $40,000. because the City of Encinitas had not accepted our full engineering
reports from Construction Testing and Engineering from May 10, 2002 to August 9,
2004. A consultant to the City, Mr. Jim Knowlton of a firm named Geopacifica, was the
responsible party denying our many submittals. In the process, he apparently was paid by
the City so that our $6,000.deposit is now gone according to Mr. Sapau. We agreed to
pay for a new permit fees on the understanding that the City could reasonably determine
if our engineers completed their extensive work under normal and customary engineering
standards. CTE stands by their reports and is a company with over 100 geotechnical
engineers with multiple offices throughout California. It is our understanding that Mr.
Knowlton has worked by himself at Geopacifica.

Personally, 1 will be 66 years old this September. Instead of being able to retire, 1
continue to work as a high school counselor to save for the costs of this repair. Because
the proposed costs of this project are above our ability to pay right now, I need to watch
every dollar. We would think the CCC and the City of Encinitas would like to commit to
seeing this job completed as much as we would. We have also suggested third party
mediation from a group such as the American Arbitration Association with a previous
CCC lawyer. We have also agreed to post a completion bond when the permit was issued
which would guarantee the job be done. The City does this quite often when they bid out
work and it insures that the job will get done within certain times and conditions. We
have never offered to pay this amount over 5 years but would now consider it. Also, we
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have never in any way agreed to any fine for trying to repair this 40,000 yard landslide of
June 1,1996. We didn’t cause the landslide and we think it would be helpful if the public
agencies would accept that simple fact. This is our commitment. We hope to hear from
you soon.

Mike and Pat Brown W3S %M
836 and 838 Neptune Ave
Encinitas, CA 92024 @d (g e wna

Cc:Mr. Roy Sapau, City of Encinitas Planning Department
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STATE OF CALIFORNIA=NATURAL RUSOURCLS AGENCY ARNOLD SCHWARZENEGGUIR, GOVERNOR

CALIFORNIA COASTAL COMIMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904-5200

FAX (415) 904- 5400

TDD (415) 597-5885

Via Regular and Certified Mail

(Certified Mail No. 7006 2760 0005 5883 5736)

July 20, 2009

Mike and Patricia Brown

5201 Beach Drive SW

Seattle, WA 98136

Violation File Nos.: V-6-97-005 & V-6-99-001

‘Property Location: 836-838 Neptune Avenue, City of Encinitas, San Diego County;
APN: 254-011-17

Violation Descriptions: 1) Ongoing unpermitted development including, but not limited
to, grading of bluff slope, placement of gravel on bluff face, and
construction of blufftop deck.

2) Failure to obtain follow-up coastal development permits to
authorize temporary emergency work (including grading,
construction of a seawall, and installation of a rock revetment) as
permanent development, as required by Emergency Permits Nos.
6-96-82-G, 6-96-110-G, 6-01-012-6, and 6-01-042-G.

. Dear Mr. and Mrs. Brown,

This letter is to inform you that the California Coastal Commission (“Commission”) has
scheduled proceedings for issuance of a Cease and Desist Order, and the determination of
whether a Notice of Violation will be.recorded against the above mentioned property. The
hearing on this matter will occur at the August 12-14, 2009 meeting of the Commission in San
Francisco. Additionally, this letter serves as a final attempt to resolve all Coastal Act violation
issues between you and the Commission amicably prior to the formal hearing.

As you know, the above-described unpermitted development on your property began in 1996,
since which time they have remained unresolved. In addition, you have performed subsequent
unpermitted development, including construction of a bluff top deck, grading of the bluff slope,
and the placement of gravel onto the bluff face. For more than twelve intervening years,
Commission staff has made numerous unsuccessful attempts to find mutually acceptable
solutions to the violations on your property that would be both acceptable to you and the
Commission. Meanwhile, during this time both the Sonnies and Okuns, neighbors of yours with
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similar Coastal Act violations on their properties, amicably resolved their respective Coastal Act
liability or are in the process of doing so0. As such, despite the previously unsuccessful attempts
to resolve the violations amicably, Commission staff still remains willing to work with you to
resolve the v101at10ns ma cooperatlve manner, :

Rather than proceeding to a contested Cease and Desist Order hearing before the Commission,
we still prefer to resolve the outstanding violations by negotiating a Consent Cease and Desist
Order. As we have stated previously, a Consent Cease and Desist Order will save you the time
and costs of prolonged litigation by resolving the penalties associated with your violations
through negotiated settlement. If you are at all amenable to this course of action, please contact
me at (415) 904-5587 as soon as possible and in any case no later than July 27, 2009.Thank you
for your time and consideration and please do not hesitate to call me if you have any questions.

Sincerely,

£ e i
Heather Johnston
Enforcement Program

CC:  Lisa Haage, Chief of Enforcement
Aaron McLendon, Statewide Enforcement Analyst, CCC
Pat Veesart, Southern California Enforcement Program Supervisor
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Cease and Desist Order CCC-09-CD-05

1.0

2.0

CEASE AND DESIST ORDER CCC-09-CD-05

CEASE AND DESIST ORDER CCC-09-CD-05

Pursuant to its authority under California Public Resource Code
(hereinafter, “PRC”) section 30810, the California Coastal Commission
(hereinafter, “Commission”) hereby authorizes and orders John “Mike”
and Patricia Brown, all their employees, agents, and contractors, and any
persons acting in concert with any of the foregoing (hereinafter,
“Respondents”) to: 1) cease and desist from engaging in any further
development, as that term is defined in PRC section 30106, on the
property located at 836-838 Neptune Avenue, City of Encinitas, San Diego
County (APN 254-011-17) or the area immediately seaward thereof
(hereinafter, “subject property”), unless authorized or exempt pursuant to
the Coastal Act (PRC §§ 30000-30900), which includes authorization
pursuant to the terms and conditions of any permit or order issued by the
Commission or by a certified local government! in administering the
Coastal Act, including Cease and Desist Order No. CCC-09-CD-05
(“Order”), and 2) comply with the requirements of Section 2.0, as set forth
below, including any requirement therein to comply with other sections of
this Order, and with all other terms of this Order.

TERMS AND CONDITIONS

2.1. Cease and desist from engaging in any further unpermitted
“development,” as that term is defined in PRC section 30106, on the
subject property or the areas immediately up or downcoast thereof.

2.2. Cease and desist from maintaining unpermitted “development,” as
that term is defined in PRC section 30106, on the subject property or the
areas immediately up or downcoast thereof.

2.3. Within 30 days of the issuance of this Order, submit a removal plan
for the following unpermitted or temporarily permitted development:

2.3.1. The gravel placed on the face of the bluff on the subject
property.

2.3.2. The deck on subject property overhanging the bluff-face.

1 A “certified local government” is a City or County that has a local coastal program that has been
effectively certified by the Commission pursuant to Chapter 6 of the Coastal Act (PRC §8 30500-30534).
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2.3.3 The rip-rap placed seaward of the existing seawall on the
subject property.

2.4. Completion of Permit Applications

241 Commission CDP

2411

2412

24.1.3

2414

Within 60 days from the issuance date of this Order,
or within such additional time as the Executive Director
may grant for good cause as per Section IX,
Respondents shall submit to the Commission’s San
Diego District Office all materials that are required to
complete a Coastal Development Permit (“CDP”)
application. Necessary geotechnical and engineering
documents shall be prepared by a professional licensed
in the relevant field. The application shall address all
alleged violations that are listed in Section III that are
within the Commission’s permitting jurisdiction except
for development identified in and addressed in Sections
2.3 and 2.5, which is to be removed under this Order.

Respondents shall not withdraw the application
submitted under Section 2.4.1 and shall allow the
application to proceed through the Commission
permitting process according to applicable laws and
regulations and the standard permitting procedures.

If, after receiving Respondents” submittal, the Executive
Director determines that additional information is
required to complete the Commission CDP application,
the Executive Director shall send a written request to
the Respondents for the information, which request
will set forth the additional materials required and
provide a reasonable deadline for submittal.
Respondents shall submit the required materials by the
deadline specified in the request letter.

Respondents shall fully participate and cooperate in the
Commission permitting process, provide timely
responses, and work to move the process along as
quickly as possible, including responding to requests
for information.
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2.4.2 City of Encinitas CDP and Major Use Permit

2421

Within 30 days from the issuance date of this Order,
or within such additional time as the Executive Director
may grant for good cause as per Section IX,
Respondents shall submit to the City of Encinitas
(“City”) all materials that are required to complete a
CDP application, and a Major Use Permit application,
which shall address all alleged violations identified in
Section I1I, except for development identified in and
addressed in Section 2.3 and 2.5, which is to be
removed under this Order, on the subject property that
is located within the City’s Coastal Act permitting
jurisdiction. Necessary geotechnical and engineering
documents shall be prepared by a professional licensed
in the relevant field.

2.4.3 Respondents shall comply with requests from the City and/or
Commission permit staff, which are made in order to complete
the permit applications, within the timeframe provided in the
requests.

244 Respondents shall comply fully with the terms and conditions
of any permit that the Commission and/or the City may grant
in response to the applications referenced in Sections 2.4.1 and
2.4.2 above.

245 Submission of Removal Plans

2451

2452

Within 10 days after the Commission acts on the CDP
application submitted by Respondents, Respondents
shall submit plans for removal of all development, as
identified in this Order, that has not been approved in
that action. The plans shall include a schedule of all
actions required to restore affected areas to pre-
development condition, are subject to Executive
Director approval, and should include Restoration and
Removal activities, as detailed in Section 2.5 below. All
procedural and implementation provisions listed in this
Order shall apply to this plan as well.

Within 10 days after the City of Encinitas acts on the
CDP application submitted by Respondents,
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Respondents shall submit plans for removal of all
development within the City of Encinitas’ jurisdiction,
as identified in this t Order, that has not been approved
in that action. The plans shall include a schedule of all
actions required to restore affected areas to pre-
development condition, and should include Restoration
and Removal activities, as detailed in Section 2.5 below.
All procedural and implementation provisions listed in
this Order shall apply to this plan as well.

2.5 Removal Plans

251

Within 30 days of issuance of this Order, Respondents will
supply the Executive Director with a plan (the “Removal Plan”)
to: (a) remove the deck structure, the gravel on the bluff-face,
the rock revetment, and any other unpermitted development (or
any development that was temporarily authorized under an
emergency permit) for which Respondent have not applied for
after-the-fact permit authorization to retain pursuant to and in
full compliance with the requirements, including deadlines, of
this Order, and (b) otherwise address any other violations on
the subject property for which Respondents have not applied
for after-the-fact authorization pursuant to and in full
compliance with the requirements, including deadlines, of this
Order, or which is to be removed under this Section (including
the unpermitted development listed above in 2.5.1).

The Removal Plan shall include a description of:

A. Removal of the deck at the edge of and overhanging the coastal
bluff on the subject property;

B. Removal of the rock revetment;

C. Removal of the gravel from the bluff-face;

D. Removal of any other unpermitted development or any other
development temporarily authorized under an emergency permit
for which Respondents shall not be applying for a permit pursuant
to Section 2.4 of this Order, or for which an application is not
submitted pursuant to and compliant with the terms of this Order,
including deadlines.
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E. Appropriate operation of any mechanized equipment necessary
to complete removal and restoration work, and follow other
operational procedures to minimize impacts, including but not
limited to the following;:

1. Hours of operation of mechanized equipment shall be
limited to weekdays between sunrise and sunset, excluding
the Memorial Day, Fourth of July, and Labor Day Holidays;

2. Equipment shall be stored in an approved location inland
from the beach when not in use;

3. A contingency plan shall be established addressing: 1)
potential spills of fuel or other hazardous releases that may
result from the use of mechanized equipment; 2) clean-up
and disposal of hazardous materials; and 3) water quality
concerns;

4. Disposal of removed materials and structures which are to
be disposed of must occur at a licensed disposal facility
located outside of the Coastal Zone. Any hazardous
materials must be transported to a licensed hazardous waste
disposal facility;

5. Liners and other imported materials shall be disposed of
at a Commission-approved location outside of the Coastal
Zone. If a disposal location within the Coastal Zone is
selected, a coastal development permit will be required.
Any hazardous materials shall be disposed of according to
the contingency plan required under 3.4.1.D.3 above;

6. Removal of revetment materials and any fill materials

consisting of soil, sand, or other similar materials shall be
accomplished using means that provide the least impact

possible on the subject property and surroundings;

a. All requisite permits shall be obtained from the
Department of Parks and Recreation prior to the
use of any mechanized equipment on Leucadia
State Beach.
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7. The number of trips to and from the site shall be
minimized; and

8. Measures to protect against impacts to water quality from
removal and restorative grading shall be described and
followed.

2.5.2 If the Executive Director determines that any modifications or
additions to the proposed Removal Plan are necessary, he shall
notify Respondents. Respondents shall complete requested
modifications and resubmit the Removal Plan for approval
within 10 days of the notification.

2.5.3 The Plan shall provide for access to the site per Section XI below
for the purpose of monitoring compliance with this Order.

2.6 Plan Implementation

2.6.1 Within 10 days after the Executive Director’s approval of the
Removal Plan, and in compliance with all plan terms including
schedule for activities, Respondents shall commence removal in
compliance with the terms of the Order, including the
following:

2.6.1.1  Remove all development listed in the approved
Removal Plan, including removal of the bluff-top deck,
gravel, and rip-rap from the beach seaward of the
existing seawall on the subject property.

2.6.1.2  Cease maintaining or conducting new unpermitted
development except that for which authorization is still
being sought through the permit process listed above.

2.6.1.3  Restore the area to pre-development condition.

2.6.14  Revegetate in accordance with any approved
Revegetation Plan.

2.7 Other than those areas subject to removal activities, the areas of the
subject property and surrounding areas currently undisturbed shall not
be disturbed by activities required by this Order.

2.8 Within 10 days of the completion of work outlined in the Removal
Plan, Respondents shall submit, for the review and approval of the
Executive Director, a report indicating that the removal has taken place
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in accord with the approved Removal Plan, along with photos
documenting all work done. All documents submitted by Respondents
shall be submitted according to Section V of this Order.

2.9 Erosion Control Plan

29.1 Within 30 days of issuance of this Order, Respondents shall
submit, for the review and approval of the Executive Director, a
Permanent Erosion Control Plan for the bluff face to: a) to
revegetate all portions of the bluff face on the Subject Property
disturbed by the unpermitted development (or development
placed under temporary authorization) or during the removal
of the unpermitted development, with native vegetation. The
Permanent Erosion Control Plan shall include an exhibit that
delineates an area for planting of the native plant species (“Bluff
Planting Area). The Bluff Planting Area shall include all
portions of the bluff face on the subject property disturbed or
graded during the removal of the unpermitted development.
The Permanent Erosion Control Plan shall also include and
conform to the following requirements:

A. The Permanent Erosion Control Plan shall be prepared by a
qualified, acceptable Licensed Landscape Architect or
Resource Specialist (“Landscape Specialist”) and include a
map showing the type, size, and location of all plant
materials that will be planted in the Bluff Planting Area, all
invasive and non-native plants to be removed from the Bluff
Planting Area, the topography of the site, all other landscape
features, and a schedule for installation of plants and
removal of invasive and/or non-native plants. The
Permanent Erosion Control Plan shall show all existing
vegetation. The landscaping shall be planted using accepted
planting procedures required by the professionally licensed
landscape architect or resource specialist. Such planting
procedures may suggest that planting would best occur
during a certain time of the year. If so, and if this
necessitates a change in the planting schedule, the 14 day
deadline to implement the Landscaping Plan in Section
1.4(G), may be extended as provided for under the
provisions of Section IX herein.

B. Identification of measures which shall be taken to prevent
erosion and dispersion of sediments across the subject
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29.2

property via rain, surf, tide or wind. Such measures shall be
provided at all times of the year, in conformance with
Section 1.7 of this Order, until the establishment of the
revegetation required in the Permanent Erosion Control
Plan.

C. To minimize the need for irrigation, the vegetation planted
in the Bluff Planting Area shall consist only of native, non-
invasive, drought-tolerant plants endemic to the North
County San Diego coastal bluff area.

D. Respondents shall not employ invasive plant species within
the Bluff Planting Area which could supplant native and
drought tolerant plant species.

E. No permanent irrigation system shall be allowed in the Bluff
Planting Area. Any existing in-ground irrigation systems
shall be removed or permanently blocked. Temporary
above-ground irrigation to provide for the establishment of
the plantings is allowed for a maximum of three years or
until the landscaping has become established, whichever
occurs first. If, after the three-year time limit, the
landscaping has not established itself, the Executive Director
may allow for the continued use of the temporary irrigation

system until such time as the landscaping becomes
established.

E. Plantings shall be maintained in good growing condition
throughout the life of the project and whenever necessary
shall be replaced with new plant materials to ensure
continued compliance with the approved Permanent Erosion
Control Plan.

G. If temporary safety measures are deemed necessary by the
Landscape Specialist for the completion of the Erosion
Control Plan, such safety measures may be constructed for
use during the duration of the landscaping operations but
must be removed within 10 days of the completion of work
approved under the Erosion Control Plan.

All planting in the approved Permanent Erosion Control Plan
shall be installed in accordance with the schedule and
requirements of the approved Permanent Erosion Control Plan
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and no later than 10 days after the implementation of the
Removal Plan.

2.10 Within 30 days of issuance of the Order, Respondents shall submit, for
the review and approval of the Executive Director, an Interim Erosion
Control Plan. The Interim Erosion Control Plan shall include measures
to minimize erosion across the site (to be implemented during the
removal process conducted pursuant to this Order), which may enter
into coastal waters. The Interim Erosion Control Plan shall be prepared
by a Qualified Restoration Professional or Resource Specialist. The
Interim Erosion Control Plan shall be implemented prior to, and
concurrently with the implementation of the Removal Plan and shall
include the following;:

A. Temporary erosion control measures, including but not limited
to the following, shall be used: temporary hay bales, silt fences,
drains, swales, sand bag barriers, wind barriers, or
biodegradable erosion control material. Erosion on the site shall
be controlled to avoid adverse impacts on adjacent properties
and resources. In addition, all stockpiled material shall be
covered with geofabric covers or other appropriate cover and all
graded areas shall be covered with geotextiles or mats.

B. Interim Erosion Control measures shall include, at a minimum,
the following components:

1) A narrative describing all temporary runoff and erosion
control measures to be used.

2) A detailed site plan showing the location of all temporary
erosion control measures.

3) A schedule for installation and removal of temporary
erosion control measures, in coordination with the long-
term revegetation and monitoring plan.

3.0 COASTAL DEVELOPMENT PERMIT REQUIREMENTS

To resolve Coastal Act violations related to the failure to obtain follow-up
regular CDPs to authorize temporary emergency work (including grading, a rock
revetment, and a seawall) as permanent development, as required by Emergency
Permits 6-96-82-G, 6-96-110-G, 6-01-012-G, 6-00-171-G, and 6-01-042-G, on the
subject property, and to address additional unpermitted development on the
subject property, Respondents must submit all relevant permit applications as
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detailed in Section 2.4 above. Any development subject to Coastal Act
permitting requirements that is not specifically authorized under the Order
requires a CDP.

L. Persons Subject to the Order

Persons subject to this Cease and Desist Order are Respondents, as defined above
to include John “Mike” and Patricia Brown, their agents, contractors and
employees, and any persons acting in concert with any of the foregoing.

II. Identification of the Property

The property that is subject to this Order is identified as 836-838 Neptune
Avenue, City of Encinitas, San Diego County (APN 254-011-17), the area
immediately seaward thereof, and/or the areas immediately up or downcoast
thereof.

III.  Description of Alleged Coastal Act Violations

The development that is the subject of this Order includes (but may not be
limited to): 1) unpermitted development including, but not limited to, grading of
bluff slope, placement of gravel on bluff face, and unpermitted construction of
blufftop deck, and 2) failure to obtain follow-up regular coastal development
permits to authorize temporary emergency work (including grading, a rock
revetment, placement of riprap, tie back anchors, and construction of a seawall)
as permanent development, as required by Emergency Permits 6-96-82-G, 6-96-
110-G, 6-01-012-G, 6-00-171-G, and 6-01-042-G.

IV. Commission Jurisdiction and Authority to Act

The Commission has jurisdiction over resolution of the alleged Coastal Act
violations pursuant to Public Resources Code Sections 30810.

V. Submittal of Documents

All documents and payments submitted pursuant to this Order must be sent to:
California Coastal Commission

Attn:

Aaron McLendon
200 Oceangate, 10th Floor

10



Cease and Desist Order CCC-09-CD-05

Long Beach, CA 90802
With a copy sent to:

California Coastal Commission
San Diego Coast District

Attn: Marsha Venegas

7575 Metropolitan Drive Ste. 103
San Diego, CA 92108-4402

V1. Effective Date and Terms of the Order

The effective date of the Order is the date of approval by the Commission. The
Order shall remain in effect permanently unless and until modified or rescinded
by the Commission.

VII. Findings

This Order is issued on the basis of the findings adopted by the Commission at
its public hearing, as set forth in the attached document entitled “Staff Report
and Findings for Cease and Desist Order”.

VIII. Compliance Obligation

Strict compliance with this Order by all parties subject hereto is required. Failure
to comply strictly with any term or condition of this Order including any
deadline contained herein will constitute a violation of this Order and may result
in the imposition of civil penalties, under PRC Section 30821.6, of up to SIX
THOUSAND DOLLARS ($6,000) per day for each day in which the violation
persists, in addition to any other penalties authorized under Chapter 9 of the
Coastal Act (PRC sections 30800-30824), including exemplary damages under
Section 30822.

IX. Appeal

Pursuant to Public Resources Code Section 30803(b), the Respondents, against
whom these Orders are issued, may file a petition with the Superior Court for a
stay of these Orders. Under 30803(b) any stay shall only be imposed if it is

determined not to be against the public interest.

X. Extension of Deadlines

11
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The Executive Director may extend the deadlines set forth in this Order for good
cause. Any extension request must be made in writing to the Executive Director
and received by Commission staff at least ten days prior to expiration of the
subject deadline.

XI. Modifications and Amendments to this Order

Except as provided in Section IX, or for minor, immaterial changes, this Order
may be amended or modified only in accordance with the standards and
procedures set forth in Section 13188(b) or 13197 of Title 14 of the California
Code of Regulations.

XII. Government Liability

Neither the State of California, the Commission, nor its employees shall be liable
for injuries or damages to persons or property resulting from acts or omissions
by Respondents in carrying out activities pursuant to this Order, nor shall the
State of California, the Commission or its employees be held as a party to any
contract entered into by Respondents or their agents in carrying out activities
pursuant to this Order.

XIII. Site Access

Respondents shall provide access to the subject property at all reasonable times
to Commission staff and any agency working in cooperation with the
Commission or having jurisdiction over the work being performed under this
Order. Nothing in this Order is intended to limit in any way the right of entry or
inspection that any agency may otherwise have by operation of any law. The
Commission staff may enter and move freely about the following areas: (1) the
portions of the subject property on which the violations are located, (2) any areas
where work is to be performed pursuant to this Order or pursuant to any plans
adopted pursuant to this Order, (3) adjacent areas of the property, and (4) any
other area where evidence of compliance with this Order may lie, as necessary
or convenient to view the areas where work is being performed pursuant to the
requirements of this Order, for purposes including but not limited to overseeing,
inspecting, documenting, and reviewing the progress of Respondents in carrying
out the terms of this Order.

XIV. Non-Settlement of Claims
This Order does not settle the Commission’s monetary claims for relief for those

violations of the Coastal Act alleged in the NOI occurring prior to the date of this
Order, (specifically including claims for civil penalties, fines, or damages under
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the Coastal Act, including PRC Sections 30805, 30820, and 30822). In addition,
this Order does not limit the Commission from taking enforcement action due to
Coastal Act violations at the property other than those that are the subject of this
Order.

XV. Successors and Assigns

This Order shall run with the land, binding all successors in interest, future
owners of the property, heirs and assigns of Respondents. Respondents shall
provide notice to all successors, heirs and assigns of any remaining obligations
under this Order.

XVI. Governmental Jurisdiction

This Order shall be interpreted, construed, governed and enforced under and
pursuant to the laws of the State of California.

XVII. No Limitation on Authority

Except as expressly provided herein, nothing herein shall limit or restrict the
exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the
Coastal Act, including the authority to require and enforce compliance with this
Order.

XVIII. Severability

If a court finds any provision of this Order invalid or unenforceable under any
applicable law, such provision shall, to that extent, be deemed omitted, and the
balance of this Order will be enforceable in accordance with its own terms.

Executed in on
on behalf of the California Coastal Commission.

By:

Peter Douglas, Executive Director
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