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STAFF REPORT: APPEALSTAFF REPORT: APPEAL 
SUBSTANTIAL ISSUE 

 
LOCAL GOVERNMENT: City of Malibu 
 
LOCAL DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-4-MAL-10-074 
 
APPLICANT: William Harper, Fernhill Trust 
 
APPELLANT: Adam Hall 
 
PROJECT LOCATION:  6737 Wildlife Road, Malibu, Los Angeles County  
      (APN: 4466-007-008) 
 
PROJECT DESCRIPTION: Partial demolition of an existing single family residence and 
conversion of the remaining structure into an 896 sq. ft. second residential unit with a 
388 sq. ft. garage and separate attached 191 sq. ft. office; construction of a new 2-story, 
28 ft. high 5,199 sq. ft. single family residence with a 792 sq. ft. basements, 483 sq. ft. 
detached garage with a 308 sq. ft. studio above; swimming pool and spa; landscaping; 
various hardscape including pool equipment enclosure; entry gate; outdoor barbeque 
area with trellis; fire department turnaround; and a new alternative onsite wastewater 
treatment system. 
 
SUBSTANTIVE FILE DOCUMENTS: Staff Report for City of Malibu Coastal 
Development Permit No. 10-009; Site Plan Review No. 10-006; and Demolition Permit 
No. 10-011; and City of Malibu Planning Commission Resolution No. 10-80. 
 

SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS 
 
Staff recommends that the Commission determine that no substantial issue exists 
with respect to the appellant’s assertion that the project is not consistent with the 
policies of the City’s certified LCP regarding: (1) non-compliance with CEQA 
requirements in due to possible presence of asbestos in flooring and roofing material in 
structure to be demolished and (2) impacts to an environmentally sensitive habitat area 
(ESHA).  Staff believes that the City’s record adequately supports its position that the 
proposed project is consistent with all applicable LCP policies. 
 
The project site is a relatively small lot that has been previously developed (prior to the 
effective date of the Coastal Act) with residential development and associated 
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landscaping, including several non-native and invasive tree species.  The site is fronted 
on two sides by City streets and is surrounded by other residentially developed 
properties in all directions.  There are no environmentally sensitive habitat areas, 
wetlands, or streams on, or immediately adjacent to, the site and the approved project 
will not result in the removal of any native vegetation or native trees.  Thus, the 
proposed project will not impact ESHA and will comply with all ESHA protection policies 
of the LCP. 
 
In addition, the grounds for appeal of a local government approval of development is 
limited to whether the development does not conform to the standards of the certified 
Local Coastal Program or the public access policies of the Coastal Act.  Thus, the 
allegation that the City’s decision is not in compliance with CEQA requirements is not a 
valid grounds for appeal of a coastal permit.  Further, staff notes that the project is 
categorically exempt from CEQA requirements.  Regardless, in respect to the removal 
and adequate disposal of asbestos containing materials, the City’s approval of the 
permit for this project includes Condition No. 19 which specifically requires that the 
applicant retain licensed subcontractors to properly dispose of all materials containing 
asbestos and/or lead paint that may result from demolition activities in compliance with 
all federal, state, and local regulations. 
 
Further, in this case, the development is relatively minor in scope, does not have a 
significant adverse effect on significant coastal resources, has little precedential value, 
and does not raise issues of regional or statewide significance.  Therefore, the 
Commission finds that the appeal does not raise a substantial issue as to the City’s 
application of the cited policies of the LCP. The motion and resolution for no substantial 
issue begin on Page 4.  

 

I. APPEAL PROCEDURES 
The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a 
local government’s actions on Coastal Development Permit applications for 
development in certain areas and for certain types of development may be appealed to 
the Coastal Commission. Local governments must provide notice to the Commission of 
their coastal development permit actions. During a period of ten working days following 
Commission receipt of a notice of local permit action for an appealable development, an 
appeal of the action may be filed with the Commission.    
 
1. Appeal Areas 
Approvals of CDPs by cities or counties may be appealed if the development authorized 
is to be located within the appealable areas, which include the areas between the sea 
and the first public road paralleling the sea, within 300 feet of the inland extent of any 
beach or of the mean high-tide line of the sea where there is no beach, whichever is 
greater, on state tidelands, or along or within 100 feet of natural watercourses and lands 
within 300 feet of the top of the seaward face of a coastal bluff. (Coastal Act Section 
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30603[a]).  Any development approved by a County that is not designated as a principal 
permitted use within a zoning district may also be appealed to the Commission 
irrespective of its geographic location within the Coastal Zone. (Coastal Act Section 
30603[a][4]).  Finally, developments which constitute major public works or major 
energy facilities may be appealed to the Commission.  (Coastal Act Section 
30603[a][5]).   
 
In this case, the project site is located on Wildlife Road in the City of Malibu (Exhibit 1). 
The Post LCP Certification Permit and Appeal Jurisdiction map  certified for the City of 
Malibu (Adopted September 13, 2002) indicates that the appeal jurisdiction for this area 
extends between the first public road and the sea, which includes the subject property.  
Thus, the subject parcel is located within the Commission’s appeal jurisdiction. 
 
2. Grounds for Appeal 
The grounds for appeal of a local government approval of development shall be limited 
to an allegation that the development does not conform to the standards set forth in the 
certified Local Coastal Program or the public access policies set forth in Division 20 of 
the Public Resources Code. (Coastal Act Section 30603[b][1]) 
 
3. Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless 
the Commission determines that no substantial issue exists with respect to the grounds 
on which the appeal was filed.  When Commission staff recommends that no substantial 
issue exists with respect to the grounds of the appeal, the Commission will hear 
arguments and vote on the “substantial issue” question.  A majority vote of the members 
of the Commission is required to determine that the Commission will not hear an 
appeal. If the Commission determines that no substantial issue exists, then the local 
government’s coastal development permit action will be considered final. 
 
4. De Novo Permit Hearing 
Should the Commission determine that a substantial issue does exist, the Commission 
will consider the CDP application de novo. The applicable test for the Commission to 
consider in a de novo review of the project is whether the entire proposed development 
is in conformity with the certified Local Coastal Program. Thus, the Commission’s 
review at the de novo hearing is not limited to the appealable development as defined in 
the first paragraph of this Section I. If a de novo hearing is held, testimony may be taken 
from all interested persons.  
 

A. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

On September 7, 2010, the City of Malibu Planning Commission approved Coastal 
Development Permit No. 10-009; Site Plan Review No. 10-006; and Demolition Permit 
No. 10-011 for this residential project. The Notice of Final Action for the project was 
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received by Commission staff on September 22, 2010. Notice was provided of the ten 
working day appeal period, which began September 23, 2010. 
 
The subject appeal was filed during the appeal period, on September 27, 2010. 
Commission staff notified the City, the applicant, and all interested parties that were 
listed on the appeal and requested that the City provide its administrative record for the 
permit. 
 
 

II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
 MOTION: I move that the Commission determine that Appeal No. A-4-

MAL-10-074 raises NO substantial issue with respect to the 
grounds on which the appeal has been filed under § 30603 
of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission will not hear the application 
de novo and the local action will become final and effective.  The motion passes only by 
an affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No.. A-4-MAL-10-074 raises No Substantial 
Issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency with the Certified LCP and/or the public 
access and recreation policies of the Coastal Act. 
 

III. FINDINGS AND DECLARATIONS FOR NO SUBSTANTIAL 
ISSUE 

The Commission hereby finds and declares: 
 

A. PROJECT DESCRIPTION AND BACKGROUND 

The City of Malibu Planning Commission approved Coastal Development Permit (CDP) 
No. 10-009, Site Plan Review No. 10-006, and Demolition Permit No. 10-011 for the 
Partial demolition of an existing single family residence and conversion of the structure 
into an 896 sq. ft. second residential unit with a 388 sq. ft. garage and separate 
attached 191 sq. ft. office; construction of a new 2-story, 28 ft. high 5,199 sq. ft. single 
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family residence with a 792 sq. ft. basements, 483 sq. ft. detached garage with a 308 
sq. ft. studio above; swimming pool and spa; landscaping; various hardscape including 
pool equipment enclosure; entry gate; outdoor barbeque area with trellis; fire 
department turnaround; and a new alternative onsite wastewater treatment system. 
The project also includes 726 cu. yds. of grading, 566 cu. yds. of understructure 
grading/excavation, and 320 cu. yds. of grading for removal and recompaction.   
 
The City Site Plan Review was for construction over 18 feet in height.  In addition, the 
understructure grading/excavation and grading for removal and recompaction are 
excluded from the 1,000 cu. yds. of maximum grading allowed for new development 
pursuant to LIP Section 3.6, thus, the approved 726 cu. yds. of grading is consistent 
with the provisions of the LCP. 
 
The project site is a 1.42 acre parcel within a residentially developed neighborhood in 
the Point Dume area in the City of Malibu which is zoned “RR-1” (Rural-Residential, 1 
unit/acre).  The surrounding area is developed with residential structures, including all 
adjacent properties.  The subject parcel is a long rectangular shaped lot located 
between Fernhill Drive and Wildlife Road, with street frontage on two sides of the lot.  
The site is currently developed with a one-story single-family residence and detached 
garage.  Topography on site is relative flat with the majority of slopes on site at a 
gradient of 5 to 1 or flatter.  The applicant proposes to retain a large portion of the 
existing single-family residence on site and to convert it to an accessory structure which 
consists of an 896 square foot second residential unit, 388 square foot garage, and 191 
square foot office.  No interior access is provided between the second residential unit 
and attached office. 
 
The subject site is not located within any area that has been mapped as 
environmentally sensitive habitat area pursuant to the City’s adopted LCP.  Moreover, in 
its staff report, the City staff confirmed that no native vegetation will be removed as part 
of the approved development.  Further, no trees, with the exception of several non-
native, invasive eucalyptus trees, primarily along the property line between the subject 
site and the appellant’s property on the adjacent lot, will be removed as part of this 
project. 
 
 

B. APPELLANT’S CONTENTIONS 

The City’s action was appealed by Adam Hall. The appeal is attached as Exhibit 7. The 
contentions of the appeal do not relate to any specific Land Use Plan policies or any 
particular development standards required by the Local Implementation Plan but instead 
raises two general issues: (1) that the project is not consistent with the California 
Environmental Quality Act (CEQA) and (2) that the project would impact an 
environmentally sensitive habitat area.  The appeal by Adam Hall asserts the following: 
 

1. Not consistent with CEQU [sic].  The project calls for demolition of a portion of 
existing home and garage.  Asbestos in flooring and roof necessitates proper 



 A-4-MAL-10-074 (Harper/Fernhill Trust ) 
 Page 6 

removal and abatement.  This could have adverse impact on the physical 
environment of the immediate area and the surrounding neighborhood.  A 
report should be required and the necessary steps should be taken for safe 
and proper removal. 

2. The City of Malibu has violated yet again the Local Coastal Program in granting 
this approval.  The biologist claims it does not impact ESHA Overlay.  However, 
the overlay excludes many sensitive habitats, including the southern portion of 
the subject property.  The applicant intends to demolish dozens of trees and 
move dirt at the expense of the numerous birds, animals, and plants that call 
this environment home. 

 
 

C. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of 
review for the subject appeal is whether a substantial issue exists with respect to the 
grounds raised by the appellant relative to the locally-approved project’s conformity to 
the policies contained in the certified LCP or the public access policies of the Coastal 
Act. In this case, the appellant did not cite the public access policies of the Coastal Act 
as a ground for appeal or raise any public access-related issues. Thus, the only 
legitimate grounds for this appeal are allegations that the “appealable development” is 
not consistent with the standards in the certified LCP.  
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question.” (Cal.  
Code Regs., Title 14, Section 13115(b).)  In previous decisions on appeals, the 
Commission has been guided by the following factors: 
 

 The degree of factual and legal support for the local government's decision that the 
development is consistent or inconsistent with the certified LCP and with the public 
access policies of the Coastal Act; 

 The extent and scope of the development as approved or denied by the local 
government; 

 The significance of the coastal resources affected by the decision; 

 The precedential value of the local government's decision for future interpretations of its 
LCP; and 

 Whether the appeal raises only local issues, or those of regional or statewide 
significance. 

 
In this case, for the reasons discussed further below, the Commission determines that 
the appeal raises no substantial issue with regard to the grounds on which the appeal 
has been filed, as discussed below. 
 
LUP Policies 3.1, 3.4, 3.63, 3.64, and 3.65 state that: 
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3.1 Areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be 
easily disturbed or degraded by human activities and developments are 
Environmentally Sensitive Habitat Areas (ESHAs) and are generally shown on the LUP 
ESHA Map. The ESHAs in the City of Malibu are riparian areas, streams, native 
woodlands, native grasslands/savannas, chaparral, coastal sage scrub, dunes, bluffs, 
and wetlands, unless there is site-specific evidence that establishes that a habitat area 
is not especially valuable because of its special nature or role in the ecosystem. 
Regardless of whether streams and wetlands are designated as ESHA, the policies and 
standards in the LCP applicable to streams and wetlands shall apply. Existing, legally 
established agricultural uses, confined animal facilities, and fuel modification areas 
required by the Los Angeles County Fire Department for existing, legal structures do 
not meet the definition of ESHA.  

 
3.4 Any area not designated on the LUP ESHA Map that meets the ESHA criteria is ESHA 

and shall be accorded all the protection provided for ESHA in the LCP. The following 
areas shall be considered ESHA, unless there is compelling site-specific evidence to 
the contrary:  

 

a. Any habitat area that is rare or especially valuable from a local, regional, or 
statewide basis.  

 

b. Areas that contribute to the viability of plant or animal species designated as 
rare, threatened, or endangered under State or Federal law.  

 

c. Areas that contribute to the viability of species designated as Fully Protected 
or Species of Special Concern under State law or regulations. 

 

d. Areas that contribute to the viability of plant species for which there is 
compelling evidence of rarity, for example, those designated 1b (Rare or 
endangered in California and elsewhere) or 2 (rare, threatened or endangered 
in California but more common elsewhere) by the California Native Plant 
Society.  

 
3.63 New development shall be sited and designed to preserve oak, walnut, sycamore, 

alder, toyon, or other native trees that are not otherwise protected as ESHA. Removal 
of native trees shall be prohibited except where no other feasible alternative exists. 
Structures, including roads or driveways, shall be sited to prevent any encroachment 
into the root zone and to provide an adequate buffer outside of the root zone of 
individual native trees in order to allow for future growth.  

3.64 New development on sites containing oak, walnut, sycamore, alder, toyon, or other 
native trees shall include a tree protection plan.  

 
3.65 Where the removal of native trees cannot be avoided through the implementation of 

project alternatives or where development encroachments into the protected zone of 
native trees result in the loss or worsened health of the trees, mitigation measures shall 
include, at a minimum, the planting of replacement trees on-site, if suitable area exists 
on the project site, at a ratio of 10 replacement trees for every 1 tree removed. Where 
on-site mitigation is not feasible, off-site mitigation shall be provided through planting 
replacement trees or by providing an  in-lieu fee.  based on the type, size and age of the 
tree(s) removed. 

 
The first factor in evaluating the issue of whether the appeal raises a substantial issue, 
is the degree of factual and legal support for the local government’s decision that the 
development is consistent with the subject provisions of the certified LCP.  The 
appellant did not specify any particular policy or provision of the either the City’s LUP or 
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LIP in regards to how he believes the project is inconsistent with the LCP; however, the 
appellant does make a general assertion that the project is: (1) not consistent with 
CEQA due to potential presence of asbestos in the portions of the structure to be 
demolished and (2) the project will impact ESHA on site due to grading and removal of 
trees. 
 
The appellant’s first issue is that the City’s approval of this project is inconsistent with 
CEQA due to possible presence of asbestos in flooring and roofing material in the 
structure to be demolished which may be released into surrounding areas.  However, 
the grounds for appeal of a local government approval of development is limited to 
whether the development does not conform to the standards of the certified Local 
Coastal Program or the public access policies of the Coastal Act.  Thus, the allegation 
that the City’s decision is not in compliance with CEQA requirements is not a valid 
grounds for appeal of a coastal permit.  Further, staff notes that the project is 
categorically exempt from CEQA requirements, as stated in the City’s staff report.  
Regardless, staff notes that the City adequately addressed the issue of disposing of 
potential hazardous materials resulting from demolition activities pursuant to the 
required conditions of approval of the coastal permit.  Specifically, Condition Number 19 
of the coastal permit for this project specifically requires that applicant “utilize licensed 
subcontractors and ensure that all asbestos containing materials and lead-based paints 
encountered during demolition activities are removed, transported, and disposed of in 
full compliance with all applicable federal, state, and local regulations.” 
 
The second issue raised by the appellant is that the approved development would 
adversely impact ESHA.  As discussed in the City’s staff report, no portion of the subject 
site there are no native trees located on the project site.  Although the appellant does 
not cite any specific policy or provision of the LCP that the project would raise 
substantial issue with, the appellant states that although the subject site is not 
designated as ESHA pursuant to the ESHA Overlay within the certified LCP, it is 
possible that the Overlay may exclude some sensitive habitat areas.  The appellant 
further contends that the subject site contains ESHA and that the proposed 
development would impact ESHA on site as a result of tree removal and grading. 
 
As an initial matter, Commission staff has confirmed the subject site is not located within 
any area that has been mapped as environmentally sensitive habitat area pursuant to 
the City’s adopted LCP.  This is not dispositive, though, as the appellant’s statement 
that a site may contain ESHA regardless of whether the site is specifically mapped as 
such pursuant to the adopted LCP is correct.  Policy 3.1 of the LUP provides that areas 
in which plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem constitute ESHA.  Moreover, 
Policy 3.4 of the LUP provides that any area not designated on the LUP ESHA Map that 
meets the ESHA criteria is ESHA and shall be accorded all the protection provided for 
ESHA in the LCP. 
 
However, in this case, no evidence has been presented by the appellant that any area 
on the subject site meets the above referenced ESHA criteria.  Moreover, in its staff 
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report, the City staff confirmed that no native vegetation will be removed as part of the 
approved development.  Further, pursuant to the approved CDP, no trees, with the 
exception of several non-native, invasive eucalyptus trees, primarily along the property 
line between the subject site and the appellant’s property on the adjacent lot, will be 
removed.  Moreover, the project site is a relatively small lot that has been previously 
developed with residential development and associated landscaping, including several 
non-native and invasive tree species.  The site is fronted on two sides by City streets 
and is surrounded by other residentially developed properties in all directions.  There 
are no environmentally sensitive habitat areas, wetlands, or streams on, or immediately 
adjacent to, the site.  Thus, there is adequate factual evidence and legal support for the 
City’s analysis and decision that the subject site does not contain ESHA and that the 
approved development will not result in any adverse impacts to ESHA.  Moreover, there 
is adequate factual evidence and legal support for the City’s approval of this project.  
Thus, the City’s approval of this project does not raise any substantial issue with any of 
the ESHA provisions of the City’s LCP. 
 
The second factor in evaluating the issue of whether the appeals raise a substantial 
issue is the extent and scope of the development as approved. As described above, the 
subject project is for a single family residence with residential accessory structures on a 
lot that has been previously been developed with residential development and which is 
located within a residentially developed area within the City of Malibu.  As such, the 
extent and scope of the development is not large. 
 
The third factor in evaluating the issue of whether the appeal raises a substantial issue 
is the significance of coastal resources affected by the decision. In this case, there 
would be no significant coastal resources affected by the decision. As previously 
discussed, the project site is a residentially developed lot, within a built-out residential 
neighborhood.  In addition, the development will not result in the removal of any native 
vegetation or native trees on site and there is no environmentally sensitive habitat area 
(ESHA) or other significant coastal resources on the site that would be negatively 
affected by the project.  Thus, no significant coastal resources would be affected by the 
decision. 
 
The fourth factor in evaluating the issue of whether the appeal raises a substantial issue 
is the precedential value of the local government’s decision for future interpretation of its 
LCP.  In this case, the permit approved for the project is consistent with the policies and 
provisions of the LCP and will not result in any adverse impacts to an ESHA.  As such, 
the City’s decision will have no adverse precedential value for future CDP decisions. 
 
The final factor in evaluating the issue of whether the appeal raises a substantial issue 
is whether the appeal raises only local issues, or those of regional or statewide 
significance.  In this case, the permit approved for the project is consistent with the 
policies and provisions of the LCP, will not result in any adverse impacts to an ESHA, 
and does not have any regional or statewide significance. 
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In conclusion, the Commission finds that the approved project conforms to the resource 
protection policies and provisions of the LCP, that the extent and scope of the subject 
project is minor, and that no significant coastal resources would be affected. The project 
approval will not be a precedent for future residential developments and the ESHA 
resource issues raised by the appeal relate only to local issues. Therefore, the 
Commission finds that the assertion of the appeal that the approved project does not 
conform to ESHA protection provisions of the LCP does not raise a substantial issue. 
 
 

D. CONCLUSION 

For the reasons discussed above, no substantial issue is raised with respect to the 
consistency of the approved development with the policies of the City’s adopted LCP. 
Applying the five factors identified above, the Commission finds the City’s record 
adequately supports its position that the proposed project is consistent with the 
applicable LCP policies. In addition, the development is relatively minor in scope, 
doesn’t have a significant adverse effect on significant coastal resources, has little 
precedential value, and doesn’t raise issues of regional or statewide significance. 
Therefore, the Commission finds that the appeal does not raise a substantial issue as to 
the City’s application of the cited policies of the LCP. 
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EXHIBIT 6 
Permit A-4-MAL-10-074 
Aerial Photograph of Subject Site 
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