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1) Staff recommends the following minor change to the findings (1** paragraph on page 34):

The 1986 aerial photograph depicts the same. Therefore, between 1979 (possibly
earlier) and the present time, it appears that no private staircase has existed within the
Applicant’'s easement. Moreover, neither the Commission nor the City of Malibu ever
approved a permit for a staircase within the Applicant's easement. Thus, Fthere could
not have been a legal stairway in the easement over the past 30 or more years.

2) The Applicant submitted a written response to the October 27, 2010 Staff Report. The
response is attached.

3) Staff recommends that the following language be added to the Commission’s findings in
the staff report in response to the Applicant’s written response to the October 27, 2010
Staff Report:

(1) The Applicant’s representatives at the firm of Loeb & Loeb submitted a lengthy
comment letter dated November 15, 2010, in response to Commission staff's October
27, 2010 staff report (“Original Staff Report”) proposing findings in support of a
Commission denial of the instant application (“Loeb & Loeb letter”). Most of the
arguments in the Loeb & Loeb letter ultimately rely on the premise that the stairs the
Applicant seeks to replace (which they refer to as the “Lower Stairs”) remained in
place until 2002 in a good enough state that they could simply have been repaired or
maintained. Consequently, the Loeb & Loeb letter argues that the stairs constitute a
legal non-conforming use subject to the provisions of Malibu LIP Section 13.5.



However, the provisions of Malibu LIP Section 13.5 are of expressly limited
application, applying only to “any existing and lawfully established or lawfully
authorized use of land or to any existing and lawfully established or lawfully authorized
buildings and other structures that do not conform to the policies and development
standards of the certified LCP..."(as defined in LIP Section 13.5(A)). There is currently
no existing structure within the Applicant’'s 5 ft. easement on the bluff face, nor was
there one at the time staff received this appeal. Moreover, although the Loeb & Loeb
letter argues that the Lower Stairs were present until 2002, when the Applicant began
to seek entitlements to repair them, as indicated on page 34 of the Original Staff
Report, based on the aerial photographs and the photograph presented in connection
with the Loeb & Loeb letter, it appears that there was no actual stairway in the subject
location for many years prior to that. Furthermore, as also indicated on page 34 of the
Original Staff Report, it is the Commission's conclusion that there was certainly no
legal stair there for at least 23 years prior to when the Applicant initially sought
authorization for the new Lower Stairs in 2002, because the aerials show nothing from
1977 on, and there was no permit approved during that period. No additional evidence
has been presented to staff that clearly proves the existence of stairs after 1977. The
letter from the City dated December 18, 2002, was subsequently retracted by the City
as having been issued in error, as the City, after surveying the site, specifically
concluded that there was not an existing stairway at the subject location. The only
evidence the Loeb & Loeb letter presents is the affidavit of Clark Drane, which, in light
of all the other evidence, is not sufficient to convince the Commission of the existence
of a stairway at the subject location.

(2) Malibu LIP Section 13.5(C) states the following:

Non-conforming structures as defined by 13.5(A) of the Malibu LIP may be
repaired and maintained if it does not result in enlargement or expansion of the
structure. However, demolition and/or reconstruction that results in replacement
of more than 50 percent of non-conforming structures, including all demolition
and/or reconstruction that was undertaken after certification of the LCP, is not
permitted unless such structures are brought into conformance with the policies
and standards of the LCP.

Replacement of more than 50 percent of non-conforming structures is not permitted.
To meet the 50 percent threshold, the Applicant claims that the entire 300-ft easement
is a single structure, and that replacement of the private stairway would only account
for approximately 36 percent of the entire 300 ft. structure. What the Loeb & Loeb
letter awkwardly refers to as a “300-foot pathway structure” is actually comprised of 7
distinct elements, including a concrete driveway, a concrete walkway, the existing
blufftop stairs, a terraced pad, a dirt trail and the bluff face portion where the proposed
private stairway would be located. It is the Commission's conclusion that the Lower
Stairs should be treated as a separate structure due to Applicant's admission of a
large gap (almost 30 feet) between the proposed project site and the upper stairs,
including the distinct land uses in that gap. The 110 feet that make up the Lower
Stairs is the subject of the Commission’s review as a distinct structure. And as a result,
even if those Lower Stairs could be treated as existing and lawfully established at the
time the Applicant began seeking entitlements in 2002, and even if the Commission
were to agree that that should be enough for the Commission to treat them as existing



for purposes of the current review, the current proposal would still involve replacement
of more than 50 percent. Therefore, under LIP Section 13.5(C), it would not be
permitted.

(3) Malibu LIP Section 13.5(G) states the following:

If any non conforming use as defined by 13.5 (A) of the Malibu LIP is
abandoned for a continuous period of not less than 6 months, any subsequent
use of such land or the structure in which the use was located shall be in
conformity with the regulations specified by the LCP for the district in which
such land is located.

There is no evidence of any attempt to replace the stairs (through the seeking of
entitlements at the local or Commission level) at any time from 1979 to 2002 (a period
of more than 20 years). The Commission finds this to be persuasive evidence of
abandonment of the stairway and thus concludes that section G applies.

(4) The Applicant argues that the coastal resource protection value of the
Commission's denial would be "virtually nil" because the drain pipe is already there
and already has an impact on the ESHA and the view of the hillside. The Applicant
states that the pipe is a legal non-conforming structure, however the Commission has
no evidence showing when the pipe was originally placed within easement. The pipe
is approximately 50 feet long and approximately 7-10 inches wide. The proposed
stairs would be 110-feet long and 5 feet wide. The stairs would impose a more
significant impact on the habitat of the bluff face as well as impact the visual
resources. Assuming the pipe remains, vegetation could grow up around it, hiding it
from view and retaining the habitat value of the area.
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November 15, 2010
Item Th8c

Via MESSENGER Applicant ClarkDrane

Bonnie Neely, Chair

California Coastal Commission

89 South California Street, Suite 200
Ventura, CA 93001-2801

Re: 7271 and 7273-77 Birdview Avenue, City of Malibu
Los Angeles County (APN: 4468-020-021 & 4468-020-022)
Item No. Th 8c, Appeal No. A-4-MAL-09-070
Hearing Date: November 18, 2010

Dear Chair Neely:

Introduction and Background

We represent Mr. Clark Drane (“Mr. Drane” or the “Applicant”) in his request for a Coastal
Development Permit (CDP) No. A-4-MAL-09-070 to replace the lower 110 feet of stairs (the
“Lower Stairs”) of an existing 300-foot pathway structure extending from Mr. Drane’s property
located at 7273 Birdview Avenue, Malibu, California (the “Dominant Tenement’) across an
easement on 7271 Birdview Avenue, Malibu, California (the “Servient Property”) and down the
bluff face to Westward Beach near Point Dume.

In 1960, the owners of the Servient Property, Arthur B. Clenard and Eileen P. Clenard (the
“Clenard Family”) constructed on the Servient Property a 300-foot pathway structure, included a
concrete walkway, upper stairs, terraced land, a dirt path and the Lower Stairs to provide
access across the bluff face to Point Dume State Park and Westward Beach (See Exhibit “A*
Eileen P. Clenard Affidavit). The Lower Stairs are evident in a photograph taken by the Clenard
Family ¢.1963 and included as an attachment to the Eileen P. Clenard Affidavit (the “Clenard
Affidavit”) (See Exhibit “B”, Photograph of Lower Stairs, ¢.1963)

In August 1962, the Clenard Family, obtained a building permit to construct a separate
multifamily residence (the “Triplex”) on a portion of their property . After construction and
occupancy the tenants of the Triplex, along with the Clenard Family, were afforded unfettered
access across the Servient Property to Point Dume State Park and Westward Beach.' In August
1974, the Clenard Family sold the Dominant Tenement for valuable consideration to William A.
and Carol Schultz (“Schultzes”) and Clark and Mildred Drane (“Dranes”), each couple
possessing an undivided one-half interest as tenants in common (See Exhibit “C” 1974 Grant
Deed). As a part of the Escrow Instructions to the 1974 purchase and sale agreement, a lot split
was required, thereby creating a separate tax parcel (APN. 4468-020-022), the Dominant
Tenement. (See Exhibit “D”, Escrow Instructions, Contingency No. 3). The legal description from
the 1974 Grant Deed included “an exclusive easement for pedestrian walking purposes only
over a strip of land five feet wide...” The Clenard Affidavit declares that the easement was

' Affidavit of Eileen Clenard, Paragraph No. 4
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developed with the 300-foot pathway structure, including the Lower Stairs depicted in Exhibit B.2
As further evidence of the existence of the 300’ pathway structure, the Applicant has submitted
an Affidavit declaring the existence of the pathway structure at the time of purchase in 1974
(See Exhibit “E”, Affidavit of Clark Drane). In March 1977 the Schultzes sold their one-half
interest in the Dominant Tenement to the Dranes (See Exhibit “F”, 1977 Grant Deed).

The record before you regarding this proposed project, as compiled by Commission Staff, is
incomplete and therefore inaccurately characterizes the project that is before the Commission.
It describes this project as “construction of a new 110-foot long, three-foot wide private staircase
ona blgff face” (emphasis added), an area of the bluff face that is described as undisturbed
ESHA.

In fact, this project is not a “new” structure, but a replacement of the Lower Stairs which is a
portion of the 300-foot pathway structure constructed in 1960 and which was in continuous use
until at least 2002 when it required repairs. It was then that Mr. Drane initially applied for
permission to repair only the Lower Stairs. This matter has been ongoing since then. Because
the 300-foot pathway structure, including the Lower Stairs, were built before the passage of the
Coastal Act, it is a non-conforming use under the Malibu Local Coastal Plan (“LCP”) and Mr.
Drane has a vested right to rebuild the Lower Stairs. As a result, denial of permission to replace
the Lower Stairs would constitute a taking of Mr. Drane’s property.

As the Affidavit of Eileen P. Clenard states, the Lower Stairs were built in 1960, and they
continued to exist until the Sevient Property was sold in 1999.* In 2002, Mr. Drane applied to
the City for Planning Division review of his plans to repair the Lower Stairs (“2002 Application”).
City of Malibu Staff visited the property and in response a letter from Mr. Drane on December 9,
2002, the City Staff confirmed the existence of the Lower Stairs and acknowledged that this
structure was a non-conforming use under their Municipal Code in a letter dated December 18,
2002 (See Exhibit “G”, Letter from City of Malibu to Clark Drane with attachments). In the
photographs submitted with the 2002 Application, the western banister and footings (at grade)
are clearly visible as is the drain pipe also installed by the Clenard Family prior to the effective
date of the Coastal Act (See Exhibit “H”, Photographs 1-5 of Remnant Lower Stairs, ¢.2002).
From 2002 to 2006, while the Applicant grappled with the City’s moratorium on issuing building
permits, the new owner of the Servient Property and the City’s request to submit an application
for a Planning Review, the Lower Stairs deteriorated significantly. Then in June 2006, Mr.
Drane was allowed to submit an application for a Coastal Act Exemption, Over the Counter,
Level | Planning Review on June 18,2006 to repair/replace the Lower Stairs. The City granted a
CDP Exemption (CDPE 06-060) and stamped the plans approved on June 23, 2006 (See
Exhibit “I", 2006 Planning Division-Uniform Application). In the fall of 2006, however, the City
Staff revoked the CDP Exemption after viewing aerial photographs and determining that the
state of the deterioration of the Lower Stairs made it impossible to qualify for a CDP Exemption
thus prohibiting Mr. Drane from proceeding with construction of the Lower Stairs. As a result,
the City instructed Mr. Drane to apply for a CDP to replace the Lower Stairs. Mr. Drane
immediately applied for the CDP as recommended by the City. It is an important fact that the
upper stairs, as well as the other elements of the 300-foot pathway structure, have been safely
maintained and have been in continuous use since 1960. As such, the request before you for a
CDP and Variances only represents 36.67 percent of the pre-Coastal Act 300-foot pathway
structure.

2 Clenard Affidavit, Paragraph No. 2

% “Coastal Commission Staff Report: Appeal De Novo Review,” Appeal Number A-4-MAL-09-070, 2010, Page 4,
Project Description and Background.

4 Clenard Affidavit, Paragraph Nos. 1 and 5
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Further, the coastal bluff face upon which the 300-foot pathway structure is built is not an
undisturbed ESHA. First, a drain pipe, which has existed since at least 1962, runs down the
steepest portion of the bluff face within the easement area. Despite Commission Staff’s attempt
to explain away its existence, the City of Malibu (the “City”), in its October 21, 2008 Staff Report
conceded the existence of the drain pipe (p. 3 of 12). (See Exhibit “J”, Planning Commission
Staff Report, October 21, 2008). Commission Staff even acknowledges that this easement has
been, and continues to be used as a large drainage structure in the form of a pipe, “taking up
approximately 50 percent of the bluff-face area within the easement.”® Second, another
staircase sits just to the northwest of the property. Third, a network of paths used by hundreds
of patrons to Point Dume State Park every weekend exists just southeast of the proposed
project site. In addition, no less than 12 other homes on the same bluff face have private stairs
to Westward Beach (See Exhibit “K”, Aerial Photograph of Point Dume Private Stairs. As such,
this bluff face cannot credibly be characterized as an undisturbed ESHA.

The Biological Assessment prepared by Forde Biological Consultants in July 2007 (“Forde
Report”) shows that no riparian disturbance would be created by the replacement of the Lower
Stairs. In addition, a minimal amount of vegetation would have to be removed by the
construction of the replacement stairs over the existing drain pipe. Also, as recommended in the
Forde Report, by conducting a nesting survey and adherence to scheduling construction outside
of documented nesting season, impacts can be mitigated (See Exhibit “L”, Forde Biological
Assessment).

Besides the drain pipe, other facts weigh against an ESHA designation. We uncovered
evidence that this alleged ESHA due to its topography as a bluff face has been the site of
industrial development that predates the residential use, in the form of the Hueneme, Malibu
and Port Los Angeles Railway track (the “Railway”) that descended the bluff and crossed the
subject easement below the top of the bluff circa 1890-1930.° In photographs from 1924, the
Hueneme, Malibu and Port Los Angeles Railway can be seen making an arc on Point Dume
and descending the bluff face adjacent to the client’s property (See Exhibit “M”, Photographs of
Railway on Point Dume) What is visible today is apparently the remnants of the old roadbed of
the Railway, built prior to 1908.7 In addition, the Applicant commissioned a Site Survey and it
was determined that at approximately 45 feet in elevation there is a grade bench that runs along
the bluff face beginning at the easement area and running southeast. This grade bench was
discovered during survey of the topography of the site (See Exhibit “N”, Grimes Survey &
Mapping Site Survey). This grade bench appears to be either fill placed there from the work
performed in the 1890s to create the Railway or moved there to create the Westward Beach
parking lot.

As to the 300-foot pathway structure, Commission Staff admits that aerial photos from 1972 and
1975 both show that the subject easement contains a staircase, which descends along the
northern side of the easement down the bluff.? (See Exhibit “O”, 1972 Photograph of Point
Dume BIuff Face). Staff further admits that the aerial photographs it consulted from 1977, 1979
and 1986 show a “linear feature” at the location where the 1972 and 1975 photos show the
Lower Stairs. In fact, Exhibit 4f, of the Commission Staff Report, and the current photo [No.

5 Staff Report, Page 4.

® 1924 aerial photo of Point Dume, California labeled “E-17178," Spence Aerial Surveys, Los Angeles, at the UCLA
Geography Department Collection.

" Thomas W. Doyle, “The History of Malibu,” Chapter 4,
http://www.ci.malibu.ca.us/index.cfm/fuseaction/detail/navid/9/cid/428/ . See also the 1924 aerial photo, above.

¥ Staff Report, Page 5
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200801900] available for viewing on the California Coastal Records Project,’ clearly shows the
remaining portion of the 300-foot pathway structure, consisting of a concrete driveway and
walkway, upper stairs, terraced land and a dirt pathway. Despite these facts, Staff continues to
state that there “is no evidence to suggest that a private staircase existed within the easement
when [Mr. Drane] purchased the subject property in 1974.”'° This is both incorrect and
disingenuous. A photograph from 1979 also depicts the Lower Stairs as further evidence of its
continued existence (See Exhibit “P”, 1979 Photograph of Point Dume BIuff Face).

Commission Staff does not offer any proof that the pre-1976 staircase was improperly removed
by Mr. Drane. Commission Staff also does not cite any Coastal Act provision, other law,
regulation or court case that eviscerates the vested rights due to a structure’s nonconforming
use status because such a structure was either temporarily removed for repairs or had fallen
into a dilapidated condition.

In sum, in reality, this is not an application for a new structure. Rather, it is a request to replace
that portion of a pre-existing 300-foot pathway structure, the Lower Stairs, that fell into disrepair
years after it was completed in the 1960s and which is located on an underlying beach access
easement purchased for valuable consideration in 1974 by Mr. Drane. Because of its
procedural history at the City, however, this case before your Commission and is framed as an
appeal of a Coastal Development Permit issued by the City for construction of a new staircase.
As referenced above and further discussed above, that history shows that Mr. Drane has been
trying to obtain permission to replace the Lower Stairs since 2002. As Commission Staff states,
his original request to repair the then-40-year-old structure was approved in 2006 by the City in
the form of a CDP Exemption and Mr. Drane was advised that he could repair the Lower Stairs
and restore the property for which he paid valuable consideration to its intended and legal use.
The City, however, in late 2006 after the City rescinded its determination that the repair was
exempt from a CDP requirement, they told the applicant to apply for a CDP as if this was new
construction. This reversal of the City’'s Exemption determination was made despite the fact that
in 2002 a City planner’s visit to the site in December of that year qualified the site as a legal,
non-conforming use and structure." However, in 2006 City Planning Staff viewed photographs
and apparently discovered a large stairway on the property immediately west of the easement,
but no stairway at the lower portion of the instant easement. It appears that during the period
between 2002 when the Applicant originally applied, and 2006, the Lower Stairs had
deteriorated and would have to be removed. Those developments apparently led the City to its
incorrect assertion that replacing the staircase would be new construction. Despite protests that
this project was a repair of an existing structure, and not new construction, [and without a
written denial, required under §13328.6 of Administrative Regulations for the Coastal
Commission] , Mr. Drane complied with the City’s request submitting the instant request in 2007
for a CDP even though he had the right to rebuild the Lower Stairs as a pre-existing and non-
conforming use.

The Malibu City Council, after hearing Mr. Drane’s arguments, ruled it did not have sufficient
basis to reject the requested CDP and Variances and so the City Council approved a Resolution
granting the entitlements (See Exhibit “Q” City Council Resolution No. 09-52). The City
correctly noted that the easement was created and purchased lawfully in 1974, essentially
validating it as a non-conforming use and that the easement was not created as a way to simply
circumvent the Coastal Act. The City Council also acknowledged that denying Mr. Drane the

® California Coastal Records Project, Photograph No. 200801900, Copyright © 2002-2010 Kenneth & Gabrielle
Adelman .

1% Staff Report, Page 5.

" Letter from the City of Malibu to Clark Drane, December 18, 2002, Page 1
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ability to rebuild the Lower Stairs would constitute a regulatory taking of the easement’s
economic benefit because the purpose of the easement to allow access to Point Dume State
Park and Westward Beach cannot be accomplished without replacement of the Lower Stairs.

Supporting Evidence for the Proposed Project

Site Survey of 300-foot Pathway Structure across the Easement Area

In an effort to provide further evidence of the extent and location of the 300’-foot pathway
structure described above, Mr. Drane commissioned Grimes Surveying and Mapping, Inc. to
prepare an architectural design survey map (see Exhibit “_") The survey map details the
location of each element of the existing 300-foot pathway structure beginning at the boundary
between 7273 and 7271 Birdview Avenue and continuing down to the bluff face, and down it to
Westward Beach. The elements of the 300-foot pathway structure consists of a concrete
driveway (75 linear feet) sloping toward the bluff; a 5-foot wide concrete walkway (63.4 linear
feet) sloping toward the bluff; the upper stairs (15.9 linear feet) on the bluff face; a terraced pad
(16.4 linear feet) on the bluff face; a dirt trail (12.2 linear feet) on the bluff face; the lower stairs
(110 linear feet) on the bluff face and the remaining natural trail across the sand to Westward
Beach.

As defined in the Malibu LCP Local Implementation Plan (the “Malibu LIP”), a structure is
“anything construed or erected which requires a fixed location on the ground, or is attached to a
building or other structure having a fixed location on the ground.” A terrace is defined in the
Malibu LIP as, “an earthen embankment, a channel, or a combination ridge and channel
constructed across the slope. While the 300-foot pathway is one structure, it is comprised of the
seven elements listed above. The subject of this application is for a CDP and Variances and is
only related to the lower 110’ of stairs, which based on the length of each element is
approximately 36 percent of the total 300" pathway structure.

Biological Assessment

On July 31, 2007, the Forde Biological Consultants submitted their Biological Assessment
(“Forde Report”). In the Forde Report, they indicated that the dominant plant species found in
the easement area is Coastal bluff scrub, particularly in the western portion of the easement,
however it is patchy. The only species observed within the easement during the site visit were
Anna’s hummingbird, house finch, northern mockingbird, and side-blotched lizard. Other than
these species, the only other wildlife expected to occur are common urban adapted species.
According to the Environmentally Sensitive Habitat Area (‘ESHA”) and Marine Resources Map
for Zuma Beach to Escondido Beach, there are no ESHA'’s on the property. However, the
Malibu LCP considers all coastal bluffs as ESHA regardless of condition or past use. As
mentioned above, the easement area also contains a drain pipe directly under the Lower Stairs.
As a result, the construction of the replacement stairs would require a minimal amount of
vegetation to be removed to accommodate the proposed project. In keeping with requirements
of the Malibu LUP to protect ESHA, but to do so in a manner that does not constitute a taking of
private property, the use of a portion of the easement area on the bluff face for the replacement
of the lower stairs is appropriate and in conformance with Policy 3.10 of the Malibu LUP.

- Nest Survey: If approved for a CDP and Variances, Mr. Drane will volunteer to schedule
construction to occur outside of the recognized breeding season and outside the breeding
season of the species cited in the Forde Report. If the construction scheduling cannot be done

LA2088822.2
216511-10001



Bonnie Neely, Chair

California Coastal Commission
November 15, 2010

Page 6

outside of the recognized breeding season, Mr. Drane also agrees to conduct a nest survey
within and immediately adjacent to the easement area before construction begins and before
the removal of any vegetation. If the biologist determines that there are no active nest,
construction activities and vegetation removal can proceed. If active nests are found, Mr. Drane
agrees to proceed in accordance with the mitigation suggested in the Forde Report.

- Removal of non-native Vegetation: If vegetation must be removed, irregardless of the fact that
it is non-native, the mitigation suggested in the Forde Report will be followed to ensure that
active nests are not disturbed until they become inactive.

- Removal of minimal native species for construction of lower stairs; As was stated above and
is evident from photographic evidence, prior development of the bluff face for vested uses has
created an area directly adjacent to the proposed location for the replacement stairs that would
allow minimal disturbance of Coastal bluff scrub. Again, any vegetation removal shall proceed
in accordance with the prescribed mitigation measures contained in the Forde Report.

- Re-vegetation of disturbed areas: Mr. Drane further agrees to work with the City of Malibu
Biologist and other experts to develop a plan to ensure that areas not directly under the lower
stairs and drain pipe, where feasible can be re-vegetated with native species after construction
is completed.

Geologic Report

Mr. Drane commissioned GeoConcepts, Inc. to prepare a limited Geologic Opinion Report (the
“Geologic Report”) for the proposed project. The Geologic Report concluded that the bluff slope
is “geologically favorable” and that the proposed replacement stairs from 7273 Birdview Avenue
to Westward Beach “should be supported by the bedrock. Based on the conclusions in the
Geologic Report, the City Geologist stated that the project is geologically feasible and can
proceed through the planning process.

-Prior review: In the Geologic Report, GeoConcepts found that there were no geology and/or
geotechnical reports covering original grading or development of the subject site were found in
the City of Malibu. However the Geologic Report cited other geologic reports conducted for
neighboring properties indicating that the bluff slope is supported by favorable orientated
bedrock and that terrace deposits lie above the bedrock. One geologic report from 1965
(Michael and Associates) concluded that the terraced deposits were estimated to be
approximately 20 feet in thickness. This previous analysis supports the conclusions of
GeoConcepts, Inc. in their Geologic Report.

- Geology and Soils Engineering Investigation: The proposal for the replacement of the lower
110’ of stairs includes no footings, as such, the Applicant has not proposed conducting
additional geologic investigation. However, the Applicant recognizes that once the construction
drawings are prepared and submitted to the Environmental and Building Safety Division,
additional geologic information maybe required, including a detailed geology and soils
engineering investigation, or a subsurface exploration.

Building Plans

If the CDP and Variances are approved, Mr. Drane will prepare and submit a Site Plan and
Elevation drawings as well as a detailed site survey with the proposed replacement stairs
plotted by a Civil Engineer. Of course, any other required reports, drawings or calculations
required by the Environmental and Building Safety Division will also be prepared in keeping with
their requirements.

LA2088822.2
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Coastal Development Permit and Variances Analysis

Mr. Drane is requesting to replace the Lower Stairs that comprise approximately 36 percent of
the entire 300-foot pathway structure developed in the easement area. The Lower Stairs would
be located entirely within the 5 feet-wide easement area as shown in the Architectural Site
Survey Map. As shown in Exhibit __, the Lower Stairs would be constructed over the steepest
portion of the bluff face between an elevation of approximately 44.7 feet and 101.3 feet. This
vertical elevation will result in the Lower Stairs being constructed over approximately 57 linear
feet.

Evidence has been presented elsewhere in this letter, documenting the length of the entire
pathway structure as well as the various elements that were developed prior to the Coastal Act
above the Lower Stairs and which remain in use even today. Further, Mr. Drane asserts that his
request to replace the Lower Stairs, as an integral element of the 300’ pathway structure is
made to the Commission through the CDP and Variances before this body. Mr. Drane also
asserts that its intention is to replace a portion of the 300’ pathway structure that is a non-
conforming structure under §13.5.C. of the Malibu LIP, and that the reconstruction of the Lower
Stairs is a use that is treated differently in the Malibu LIP and LUP and includes the right to
receive the approval of the Coastal Commission, to avoid a taking of the property, as per Policy
3.10 of the Malibu LUP.

Environmentally Sensitive Habitat Use (ESHA)

Notwithstanding the requirements of Public Resources Code §30230 and 30240, the Coastal
Commission is further obligated to address requirements of §30010 the legislative declaration
that nothing in this division is intended or construed to authorize the Commission, acting
pursuant to this division to exercise their power to deny a permit in a manner which will take or
damage private property for public use without the payment of just compensation. Substantially,
Mr. Drane asserts that under Policy 3.10, the strict application of the policies and standards,
namely the Malibu LUP Policies 3.1, 3.8, 3.23, 3.26 and the Malibu LIP Policies 4.5.3 and 4.6.1
would likely constitute a taking of private property and therefore the proposed replacement of
the Lower Stairs, even if it is not consistent with the ESHA Policy provisions listed above, shall
be allowed on the property, especially in light of the fact that the provisions within Malibu LUP
Policies 3.11, 3.14, 3.58, 3.77 and 3.95 and the Malibu LIP Policy 4.7 can be satisfactorily
addressed by the proposed replacement of the Lower Stairs.

Malibu LUP Policies.

With the application of Policy 3.10 to the proposed project, the requirement to document the
extent of the ESHA (Policy 3.11) has been addressed by the biological assessment discussed
about and by virtue of the fact that project site is designated as ESHA because it is a coastal
bluff, despite the fact that the proposed location does not meet the test of possessing “...native
habitats, which contribute to the viability of species protected by the State and Federal
endangered species acts or those that are fully protected or recognized as species of special
concern to the State.” Neither does the project site demonstrate “any habitats with plant
species on list 1B or list 2 of the California Native Plant Society's Inventory of Rare and
Endangered Plants or habitats that are rare or valuable from a local, regional, or statewide basis
including wetlands and streams...”.

While the replacement of the Lower Stairs is not considered “new development” as described in
Policy 3.14, nevertheless, compliance with this policy is achieved as a result of the fact that the
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proposed use is allowed under Policy 3.10 and thus the siting of the replacement stairs above
the drain pipe on the bluff face is the alternative that results in the fewest or least significant
impacts. Further, implementation of the recommendations contained in the Forde Report
described above, ensure that mitigation of impacts will be achieved on-site. Also, no off-site
mitigation is proposed, nor is there a substitution issue based on the application of Policy 3.10.

The evidence provided above demonstrates: that the proposed use is the replacement of the
Lower Stairs; and that the use existed prior to the effective date of the Coastal Act; and that
such use is approximately 36 percent of the existing 300-foot pathway structure. Therefore, the
proposed project is defined as replacement of an existing use, not a “new use”. Under Policy
3.58, the existing Lower Stairs, which existed prior to the effective date of the Coastal Act, when
replaced will address the objective of this policy to protect seabird-nesting areas by prohibiting
pedestrian access to the steepest portion of the bluff face with the stairs, thereby affording the
wildlife and the native vegetation the greatest protection possible given the existing use.

In an effort to prevent impacts that could significantly degrade the ESHA, the replacement of the
Lower Stairs is proposed to be sited directly over the area of the easement that is disturbed due
to the existence of the drain pipe. In addition, Mr. Drane commissioned a Site Survey from
Grimes Survey and Mapping, Inc. (2010 Site Survey”) and found that the Lower Stairs could be
reduced in length from the requested 110 feet to approximately 57 feet.'? This reduction in
length is possible because the Site Survey shows that the steepest portion of the bluff face is
approximately 55 feet in length and therefore a dirt path below the lower 57 feet of stairs can be
used to allow access to Westward Beach from Mr. Drane’s property. As such, this reduction in
the length of the lower stairs from 110 feet to approximately 57 feet'® creates less impact to the
bluff face and allows the Applicant to use the natural trails below the replacement stairs,
avoiding the removal or disturbance of vegetation on the remaining easement area below.
Therefore, the alternative length can accomplish the objectives of Policy 3.77.

The objectives of Policy 3.95 can also be met in that the proposed project does not impact water
quality as there are no water resources on the project site.

Malibu LIP Policies

As was previously stated above, the proposed project is considered an ESHA by both the City
of Malibu and the Coastal Commission Staff; by virtue of the fact that it is located on a coastal
bluff [Malibu LUP, Policy 3.1]. However, under the Malibu LIP, Section 4.3.C., any area where
the “site-specific biological study” does not contain habitat that meets the definition of
“..."environmentally sensitive area’, the City [through its Biologist] shall determine the physical
extent of habitat that does not meet the definition of ‘environmentally sensitive area’ on the
project site.” Also, under Section 4.3.D., the City must make findings “...as to the physical
extent of habitat meeting the definition of environmentally sensitive habitat on the project site,
based on the applicant’s site specific biological study, available independent evidence, and
review by the City biologist and the Environmental Review Board.

Iz Gnmes Survey and Mapping, Inc, Site Survey of 7271 Birdview Avenue, November 2010
* The final length of the lower stairs will be subject to compliance with the California Building Code as enforced by
the Malibu Environmental and Building Safety Division
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In this instance, both the City and the Coastal Commission have erred in their application of the
requirements of Section 4.3.C. and 4.3.D. In response to the site-specific biological
assessment, the City Biologist concluded, that the application, “Cannot Be Approved As
Submitted”, as the project, “...may have the potential to impact the following resources, either
individually or cumulatively: Sensitive Species or Habitat, Watersheds, and/or Shoreline
Resources.”™ This conclusion was made despite the analysis contained in the Forde Report,
indicating that the disturbance to native plant species was minimal and that there were no
Special Status Species observed. With regard to the findings required under Section 4.3.D., the
City Biologist also erred, in that the basis for the project not being approved was based on the
definition of the project as a “new structure”, which we have shown through the evidence
presented, that the proposed project is the replacement of the Lower Stairs which is a portion of
the 300-foot pathway structure that was in existence prior to the enactment of the Coastal Act.
In addition, while the Malibu LIP, Chapter 4, generally requires that “...Only uses dependent on
the environmentally sensitive habitat areas and which do not result in significant disruption of
habitat values shall be permitted in the ESHA overlay zone”, such a requirement was never
meant to apply if “environmentally sensitive habitat” does not exist in the proposed project area,
as is evidenced in the Forde Report.' Further, in Policy 3.10 of the Malibu LUP, constraining a
proposed use to a resource-dependent use cannot be imposed in the result of that action is a
taking of private property.

The list of permitted uses contained in Section 4.5.3 are examples of resource dependent uses
which again cannot be imposed on the proposed project since the application of such uses
would result in a taking of private property and therefore, violation of Policy 3.10 of the Malibu
LUP.

With regard to Section 4.6.1 of the Malibu LIP, the requirement for a 100-foot buffer from the
bluff edge is not applicable since the replacement of the Lower Stairs is not new development.
Further, no buffer has existed on the coastal bluff face and all development which existed prior
to the effective date of the Coastal Act occurred at the edge of the bluff face, and on the bluff
face.

Section 4.7 of the Malibu LIP does not apply to the proposed project, due to the fact that
application is to receive approval for the replacement of the Lower Stairs, which is a portion of
the 300-foot pathway structure, a use which pre-dated the effective date of the Coastal Act.
Even if the application of this section were to be expanded to non-residence uses, the proposal
to reduce the replacement of the Lower Stairs from 110 feet to approximately 57 feet, satisfies
the requirement to limit, restrict and minimize impacts to ESHA on and adjacent to the property
to the maximum extent feasible.

Rebuttal of Staff Analysis on ESHA

While the Applicant acknowledges that Coastal bluff scrub is present on the easement area, the
conclusions of the Forde Report do not comport with the conclusions of the Commission Staff
that this vegetation is rare and threatened. Certainly the level of industrial and residential
development on the bluff face northwest of Point Dume changed the habitat, but a 5-foot wide
easement area is not going to change the increase or decrease in the rarity of the species. In

" City of Malibu, Biology Review Referral Sheet, October 18, 2007
'® Forde Report, p. 5
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addition, by following the mitigation recommended in the Forde Report, impacts will be even
less. Such a condition, is in keeping with the objectives of Malibu LUP Policy 3.10, among
others. Once Commission Staff recognize that the 300’ pathway structure, of which the Lower
Stairs are a portion of, and that such use existed long before the effective date of the Coastal
Act it becomes clear that this request is not for new development, nor does the Commission
have the authority to extinguish the private property right of the Applicant to access Westward
Beach. In addition, the Commission Staff erred in their assertion that the drain pipe was
constructed without a coastal development permit. Once again the drain pipe is also a structure
that was installed and has been maintained continuously since the time of the construction of
the Lower Stairs in 1960. To pretend that this structure needs a CDP to be considered a part of
the existing conditions, ignores the fact that it also is a legal, non-conforming structure. Also,
through the 2010 Site Survey, the Applicant has determined that an environmentally improved
alternative is available to further reduce any negative impacts to plant or animals on the bluff
face. This alternative would preserve some of the vegetation that has reclaimed the lower
easement area below the grade bench, while not preventing the Applicant from continuing the
beneficial use of the easement and the structure at issue in this request.

As was stated above, the construction of the replacement stairs would only proceed once the
recommended biological assessment work was completed and the appropriate structural and
civil engineering analysis to ensure that the replacement stairs comply with the CA Building
Code and the requirements of the Malibu LCP for mitigation of construction impacts.

Variance Request

At issue with the Variance request to eliminate the requirement for a 100’ buffer with the
proposed project, is first whether a variance can be granted for such a request and secondarily
can the ten (10) required findings be made to justify the request.

In keeping with the requirement to avoid an abuse of discretion, Malibu LUP Policy 3.10 allows
for limited use where the extinguishing of such use would lead to a taking of private property. As
such, the use of the variance process outlined in Section 13.26 of the Malibu LIP to enable the
replacement of the Lower Stairs is consistent with the intent of Section 3.10 in that a variance
provides a mechanism to vary from standards or requirements if the requisite findings can be
made. The variance from the requirement for a 100’ buffer is acceptable in that without such a
variance, the replacement of the Lower Stairs would not be allowed and no CDP could be
granted.

Special Circumstances [13.26.5.A] - the Applicant possesses a vested right that is recognized
by the Malibu LIP as a non-conforming use. It is a right enjoyed by many other property owners
in the vicinity who have similar non-conforming private stairs on the bluff face providing access
to and from Westward Beach. The Applicant throughout this letter has demonstrated that the
Commission Staff erred in their conclusion that no structure existed prior to the enactment of the
Coastal Act and that the Applicant only possesses an easement on paper. Rather such a
structure not only existed, but with the exception of the Lower Stairs is still used today. The fact
that the 300’ pathway structure, existed prior to the effective date of the Coastal Act as well as
the fact that all but a portion (less than 37%) is beneficially used presents very special
circumstances.

Granting will not be detrimental to the public interest [13.26.5.B.] — The public interest, safety,
health and welfare are preserved by granting the variance. The replacement of the private
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stairs, especially if the reduced length alternative is accepted is a better option than installing
the full 110’ replacement. This option will also minimize impacts to the habitat for plants and
animals. In addition, the existing conditions are unsafe as the slope is not covered with
vegetation. Once the replacement stairs are rebuild at the reduced length, the remaining area
can be revegetated.

Granting will not constitute a special privilege [13.26.5.C.] — Because the proposed use is a
continuation of a non-conforming use, there is no special privilege granted by approving the
variance. Only other property owners who have similar non-conforming uses or structures would
qualify for such a variance.

Granting will not be contrary to or conflict with the general purposes and intent of this Chapter
[13.26.5.D.] — As discussed earlier, to prevent a taking, the Applicant must be given the
opportunity to rebuild a non-resource dependent use, so long as there is a right to such use
(legal, non conforming) that existed prior to the Coastal Act.

In ESHA, there is no other feasible alternative and the proposed development does not exceed
the limits allowed under Section 4.7 [13.26.5.E.] — There is no other feasible alternative for siting
the structure and the flexibility in application of the standards and requirements for ESHA, but
allow the least impactful development to proceed to avoid a taking.

For Stringline variances, maximum feasible protection [13.26.5.F .} — not applicable

Consistent with zoning [13.26.5.G.] - the zoning for the site allows for residential development
and other accessory uses including stairways and with regard the Malibu LUP, Policy 3.10, the
standards and requirements of the Malibu LCP cannot result in a taking.

Physically suitable for the proposed variance [13.26.5.H.] — The existence of a 300’ pathway
structure on the site as well as the neighboring similar non-conforming structures on the bluff
face.

Complies with all state and local laws [13.26.5.1.] — As stated above in addition to compliance
with recommended mitigation for the protection of biological resources, the Applicant will comply
with all CA Building Code requirements and other applicable state and local laws.

Variance cannot allow the reduction or elimination of public parking for access to the beach,
public trails or parklands [13.26.5.J.] — Not applicable.

Bluff Development

In considering this project as the replacement of a portion of a 300’ pathway structure that was
constructed in 1960 and in continuous use until 2002 when the Applicant submitted a request to
the City to repair the Lower Stairs. We must evaluate the scope of the proposed project based
on the capacity to be maintained and/or repaired such that the construction does not increase
the extent of the nonconformity of the structure. As originally proposed in 2007 application for a
CDP, and the subsequent addition of the variances in 2008 was for the replacement of the 110’
of stairs on the bluff face to nearly the boundary of the parking lot at Westward Beach.

Of the course of period of review by the City of Malibu and now this De Novo Review by the
Coastal Commission, the Applicant has had an opportunity to gather additional evidence and
evaluate any opportunities lessen the project’s impacts. While it is not possible to construct an
alternative that could satisfy the provisions of the Malibu LUP, particularly, Policy 4.27 of the
Malibu LUP or Section 10.4 of the Malibu LIP, we nevertheless believe that to avoid a taking of
private property and in conformance with Policy 3.10 of the Malibu LUP, an alternative that
allows for the minimal amount replacement should be approved.
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In presenting the reduced length of approximately 57 linear feet for the lower stairs, the
Commission has the opportunity to avoid the taking and approve only the minimum amount
necessary.

With regard to the Variance to allow a reduction of the required 100-foot setback and to allow
construction on slopes 1.5:1 or less, the Commission staff presents an analysis of the Findings
required for such a variance. In rebuttal, we direct the Commissioners to the basic facts: the
Applicant has a vested right for a 300’ pathway structure, of which 110’ are in need of
replacement, and that such a right is a nonconforming use and structure under Section 13.5.C.
of the Malibu LIP and which must be allowed to develop some replacement to avoid a taking of
private property.

In support of these facts, we present the following analysis of the required findings.

Special Circumstances [13.26.5.A.] - the Applicant possesses a vested right that is recognized
by the Malibu LIP as a non-conforming use. It is a right enjoyed by many other property owners
in the vicinity who have similar non-conforming private stairs on the bluff face providing access
to and from Westward Beach. The Applicant throughout this letter has demonstrated that the
Commission Staff erred in their conclusion that no structure existed prior to the enactment of the
Coastal Act and that the Applicant only possesses an easement on paper. Rather such a
structure not only existed, but with the exception of the Lower Stairs is still used today. The fact
that the 300’ pathway structure, existed prior to the effective date of the Coastal Act as well as
the fact that all but a portion (less than 37%) is beneficially used presents very special
circumstances.

Granting will not be detrimental to the public interest [13.26.5.B.] — The public interest, safety,
health and welfare are preserved by granting the variance. The replacement of the private
stairs, especially if the reduced length alternative of apprximately 57 linear feet is accepted is a
better option than installing the full 110’ replacement. This option will also minimize impacts to
the habitat for plants and animals. In addition, the existing conditions are unsafe as the slope is
not covered with vegetation. Once the replacement stairs are rebuild at the reduced length, the
remaining area can be revegetated.

Granting will not constitute a special privilege [13.26.5.C.] — Because the proposed use is a
continuation of a non-conforming use, there is no special privilege granted by approving the
variance. Only other property owners who have similar non-conforming uses or structures would
qualify for such a variance.

Granting will not be contrary to or conflict with the general purposes and intent of this Chapter
[13.26.5.D.] — As discussed earlier, to prevent a taking, the Applicant must be given the
opportunity to rebuild a non-resource dependent use, so long as there is a right to such use
(legal, non conforming) that existed prior to the Coastal Act.

In ESHA, there is no other feasible alternative and the proposed development does not exceed
the limits allowed under Section 4.7 [13.26.5.E.] — There is no other feasible alternative for siting
the structure and the flexibility in application of the standards and requirements for ESHA, but
allow the least impactful development to proceed to avoid a taking.

For Stringline variances, maximum feasible protection [13.26.5.F.} — not applicable

Consistent with zoning [13.26.5.G.] — the zoning for the site allows for residential development
and other accessory uses including stairways and with regard the Malibu LUP, Policy 3.10, the
standards and requirements of the Malibu LCP cannot result in a taking.
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Physically suitable for the proposed variance [13.26.5.H.] - The existence of a 300’ pathway
structure on the site as well as the neighboring similar non-conforming structures on the bluff
face.

Complies with all state and local laws [13.26.5.1.] — As stated above in addition to compliance
with recommended mitigation for the protection of biological resources, the Applicant will comply
with all CA Building Code requirements and other applicable state and local laws.

Variance cannot allow the reduction or elimination of public parking for access to the beach,
public trails or parklands [13.26.5.J.] - Not applicable.

Scenic and Visual Resources

The proposed project is the replacement of the lower stairs of a 300’ pathway that existed since
1960 and has continued to be maintained until the lower stairs needed repairs in 2002. The
remaining portions of the 300’ pathway structure remain in use even today, but provide no
feasible way to reach Westward Beach without the replacement of the lower stairs. As such,
under Policy 3.10 of the Malibu LUP, some form of replacement must be approved to avoid a
taking of private property. For this analysis it is not correct to characterize this project as new
development on the bluff face, but rather the repair of a non-conforming use that was in
existence prior to the effective date of the Coastal Act.

While we assert that the client has the right to replace all 110’ of the lower stairs, since such a
replacement is less than 50 percent of the 300’ pathway structure, however, we have discussed
above the opportunity to replace the lower stairs with a reduced length of approximately 57 feet
as a means to only allow the minimum replacement necessary to avoid a taking of private
property by not allowing the Applicant to use the easement and the 300’ pathway structure to
the beach.

Public Access and Recreation

The 2010 Site Survey included with this Rebuttal Letter plots the location of each element of the
300’ pathway structure. With regard to the potential impact to public access and recreation, we
assert the same analysis as what was put forward in the Scenic and Visual Resources section
asserting the Applicant’s right to replace the lower stairs since the replacement is less than 50
percent of the 300" pathway structure. We also reiterate that the proposed project is not a new
structure and provided evidence for the record to prove that fact.

Rebuttal of Commission Staff’s Taking Analysis

Coastal Act Section 30010, consistent with the 5" and 14™ Amendments of the United
States Constitutions and Article 1, section 19 of the California Constitution, provides that:

The Legislature hereby finds and declares that this division is not intended, and shall not
be construed as authorizing the commission, port governing body, or local government
acting pursuant to this division to exercise their power to grant or deny a permitin a
manner which will take or damage private property for public use, without the payment of
just compensation therefor.

As Commission staff notes in its Report:
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the Coastal Act imposes on the Commission the duty to assess whether its action might
constitute a taking so that the Commission may take steps to avoid that possibility. . . . If the
Commission concludes that its action might constitute a taking, then Section 30010 (and Malibu
LUP section 3.10) requires the Commission to approve some level of development, even if the
development is otherwise inconsistent with Malibu LCP Policies.

Commission staff has already determined that “there is no feasible alternative for siting a
stairway down the bluff face that would not be located within the EHSA.”'® Contrary to the
staff's characterization of the project as a new 110-foot staircase, evidence presented above
demonstrates that those stairs are actually the lower 110 feet of stairs of a 300-foot pathway
structure defined as a structure in the Malibu Local Coastal Program, Local Implementation
Plan. Evidence also shows that this 300-foot structure was in existence since 1960, well before
the effective date of the Coastal Act and continued to be in use at least until Mr. Drane applied
to the City of Malibu for its repair in 2002. Therefore, if the action may constitute a taking, the
Commission must approve the replacement of the 110-foot lower stairs (“Lower Stairs”). As set
forth below, a decision by the Commission to deny the proposed project will constitute a taking.
Therefore, the Commission must approve the project.

1. Because the Lower Stairs Constitutes a Pre-Existing Non-Conforming Use, Denial of the
Right to Repair this portion of the 300-foot Structure Would Constitute a Taking

Under the Coastal Act, any existing and lawfully established use, building or other
structure that was in existence prior to the effective date of the Coastal Act, February 1, 1973,
for areas subject to the California Coastal Zone Conservation Act, is considered a non-
conforming use or structure. See San Diego Coast Regional Com. v. See the Sea, Limited 9
Cal. 3d 888 (1973) (persons who had performed substantial lawful construction on their projects
prior to February 1, 1973 were exempt from the permit requirements of the 1972 Act). See also
Malibu Local Coastal Program (“Malibu LCP”) §13.5(A) which provides that a “non-conforming
use or structure” is “any existing and lawfully established or lawfully authorized . . . structure that
[does] not conform to the policies and development standards of the certified Malibu LCP.”

The Commission Staff also acknowledges that the Lower Stairs existed prior to February
1, 1973. At page 5, it states that:

In the 1972 photograph, as a reference point, one can clearly identify the Applicant’s
neighbor’s private bluff face staircase (which is a non-conforming structure erected prior
to the passage of the Coastal Act) on a property immediately upcoast of the subject
easement area. The subject easement also contains a staircase, which descends along
the northern side of the easement down the biuff. It is smaller than the neighbor's
staircase to the left, but it is nonetheless identifiable as a staircase.

(Emphasis added).

Under the Malibu LCP, Local Implementation Plan (“Malibu LIP”") a structure, such as
this 300-foot pathway structure, including the Lower Stairs, which existed prior to the Coastal
Act, “may be repaired and maintained if it does not result in enlargement or expansion of the
structure” and as of the date that a building permit was sought, did not require “replacement of

'® California Coastal Commission Staff Report: De Novo Review, p.15.
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more than 50% of non-conforming structure . . .” §13.5(C)." As demonstrated above, Mr.
Drane applied for the building permit in 2002 for the repair of the Lower Stairs, at which time it
did not require replacement of more than 50% of the non-conforming 300-foot structure.®
Therefore, it was clearly a non-conforming use and Mr. Drane is permitted to repair the Lower
Stairs.

The Fifth Amendment provides that private property may not be taken for public use,
without just compensation. The California Constitution also requires just compensation when
private property is “taken or damaged for a public use.” Cal. Const., art. I, § 19; Herzberg v.
County of Plumas (2005) 133 Cal.App.4th 1, 13). By including damage to property as well as its
taking, the California Constitution “‘protects a somewhat broader range of property values' than
does the corresponding federal provision.” San Remo Hotel v. City and County of San Francisco
(2002) 27 Cal.4th 643, 664; Herzberg, at p. 13.)

If Mr. Drane is not permitted to repair the Lower Stairs, this will constitute a taking. It is
well established that the government may not abolish a non-conforming use without paying just
compensation. Long ago, in Jones v. City of Los Angeles 211 Cal. 304 (1930), the Court held
that “if the city desires to abolish a nonconforming use, this may be a legitimate object of the
police power, but the means of its exercise must not include the destruction of the property
interest without just compensation.” In Trans-Oceanic Oil Corp. v. City of Santa Barbara, 85
Cal.App.2d 776, 789 (1948), the Court held that “the owner of a property right to drill for and
extract oil in a proven field acquired under a permit, may not constitutionally be deprived thereof
without payment of just compensation except upon a showing that its exercise constitutes a
nuisance.” In Calvert v. County of Yuba, 145 Cal. App.4th 613, 623 (2006), the Court held:

There is one more legal principle that plays a pivotal role in our analysis: the principle of
vested rights. In light of the state and federal constitutional taking clauses, when zoning
ordinances or similar land use regulations are enacted, they customarily exempt existing
land uses (or amortize them over time) to avoid questions as to the constitutionality of
their application to those uses. (Hansen Brothers Enterprises, Inc. v. Board of
Supervisors (1996) 12 Cal.4th 533, 551-552, 48 Cal.Rptr.2d 778, 907 P.2d 1324 (
Hansen ).) Such exempted uses are known as nonconforming uses and provide the
basis for vested rights as to such uses. ( /bid.)

(Emphasis Added). See also Avco Community Developers, Inc. v. South Coast Regional
Com. 17 Cal.3d 785, 791 (1976) (“Once a landowner has secured a vested right the

17 Moreover, one can argue that no Coastal Development Permit (“CDP”) is required. See §§13.4.2 and 13.5 of the
Malibu LIP. Rather an administrative permit, in the form of an Application for a Building Permit is provided for in the
Malibu LIP.

*® The Malibu LIP provides that if the non-conforming use is abandoned for a continuous period of not less than six
months, any subsequent use shall be in conformity with the regulations specified by the LCP. However, as
demonstrated above, the staircase was in continuous use at least until 2002, when the Applicant applied for a permit
to repair it. Moreover, “abandonment of a nonconforming use involves both an intent to abandon and ‘an overt act, or
failure to act which carriers the implication the owner does not claim or retain any interest in the right to the
nonconforming use.’ (Hansen v. Brothers Enterprises, Inc. v. Board of Supervisors (1996) 12 Cal. 4th 533,569 . . .).
Mere cessation of use alone is not enough.” Pallco Enterprises, Inc. v. Beam 132 Cal. App. 4th 1482, 1498 (2005).
Here, it is absolutely clear that the Applicant never manifested any intent to abandon the use. To the contrary, the
applicant has been persistently attempting to obtain the permit to repair the lower 110’ of stairs.
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government may not, by virtue of a change in the zoning laws, prohibit construction authorized
by the permit upon which he relied.”)™

Here, it is undisputed that the 300-foot structure, including the Lower Stairs, was in place
prior to the passage of the Coastal Act. Therefore, it is a prior non-conforming use and denying
Mr. Drane the right to replace the Lower Stairs, would constitute a taking for which just
compensation would be required.

2. Denying the Application Would Constitute a Taking of the Easement

Mr. Drane owns the fee upon which the triplex is constructed at 7273 Birdview. He also
owns an easement over the adjacent parcel for the specific purpose of accessing the beach via
the 300-foot pathway structure, and more specifically the Lower Stairs in question. Denying Mr.
Drane the right to maintain the Lower Stairs nullifies the intent of the easement and denies him
the beneficial use of the 300-foot pathway structure from their 7273 Birdview Avenue property to
Westward Beach. The Coastal Act, Section 30010 declares that the Commission is not
authorized to “exercise their power to grant or deny a permit in a manner which will take or
damage private property for public use, without the payment of just compensation therefor,”
Public Resources Code,§ 30011. Further, the Malibu LCP, Land Use Plan (“Malibu LUP") under
Policy 3.10 allows for use of property where the minimum amount of development is necessary
to avoid a taking based on the application of restrictions to ESHA of only resource-dependent
use, where the proposed use is not consistent with the Environmentally Sensitive Habitat Area
(ESHA?”) provisions of the Malibu LCP.

It is well established that where an easement is taken or damaged it constitutes a taking.
Thus, in City of Los Angeles v. Wright, 107 Cal. App. 235 (1951) the court held that “an
easement over land is real property and the holder of such easement is entitled to recover
damages when such easement is taken or damaged for public use.” See also George Bacich v.
Board of Control of the State of California, 23 Cal. 2d 343 (1943) (Taking of easement
constitutes compensable taking). Therefore, denying the right to construct the Lower Stairs
constitutes a taking of the entire easement.

Commission staff asserts that the easement was only for “pedestrian walking purposes”
or for “pedestrian purposes” and did not include a right to any physical development. Therefore,
it asserts that “if the Commission denies the permit to build the stairs, it has not taken away any
rights even purportedly granted by their easement, and thus the Commission has not reduced
the value of those easement . . . nor has it rendered them useless . . .” This completely ignores
the circumstances pursuant to which the easement was issued as well as the existence of a
structure on the easement, the 300-foot pathway structure, which included the Lower Stairs. As
Commission Staff note, 7271 Birdview (the “Servient Property”) and 7273 Birdview (the
“Dominant Tenement”) were originally on one parcel under one owner, Arthur B. Clenard and
Eileen P. Clenard (the “Clenard Owners”). The Clenard Owners, of course, did not need to

' In the Coastal Commission Staff Report, it asserts that “to the extent the Applicant claims he has the right to
construct a staircase because one existed when he bought the property, he has failed to exhaust administrative
remedies because he did not apply to the Commission for a vested rights determination. However, the Malibu LCP
delegates authority to implement the Coastal Act to the City of Malibu and §13.5 of the LCP, which provides for non-
conforming structures, does not require a party to seek a vested rights determination. In any event, the Applicant did
apply for a building permit in 2002 to repair the Lower Stairs included in the 300-foot pathway structure from 7273
Birdview Avenue to Westward Beach.
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create an easement on their own property for the 300-foot pathway structure to Westward
Beach which they constructed in 196_ (see Exhibit “A”, Affidavit of Eileen Clenard). However,
when the Clenard Owners sold 7273 Birdview to the Dranes and the Schultzes in 1974, the
Clenard Owners secured a lot split as a condition of escrow and included in the legal description
the easement area, thus allowing the Applicant and their 1974 co-owner, the right to access
Westward Beach through the easement to assure that he had continued use of the 300-foot
pathway, including the Lower Stairs located on Servient Property [7271 Birdview Avenue]. That
was the clear intent of granting the easement. (Clenard Affidavit, § 5)* No one ever
contemplated that the purpose of the 300-foot pathway structure, including the upper and Lower
Stairs, terraced pad, dirt trail and concrete walkway was for walking apart from the
improvements that make up the structure. (Clenard Affidavit, ] 7). This is particularly true
because, at the time of the purchase of 7273 Birdview Avenue, Mr. Drane considered the
easement and the 300-foot pathway structure to Westward Beach as a significant enhancement
of the value of the Property. Indeed, because the easement runs down the bluff to Westward
Beach and it is virtually impossible to walk down the bluff, both the upper and Lower Stairs are
necessary to utilize the easement. (See Exhibit “E”, Affidavit of Clark Drane). Commission Staff
essentially admits this, arguing that “one feasible alternative project would be the placement of a
non-structural pathway within the Applicant’'s easement area from the Applicant’s triplex to no
closer than 15 [feet] from the bluff edge.” The irony of this assertion, is the fact that
photographic evidence ?' shows that the 300-foot pathway structure begins on the bluff face well
above the Lower Stairs.

Commission staff also assert that the property owners can only convey rights that they
possess and that in 1974 and 1999, when the easements were executed, the grantor did not
have the absolute right to build stairs and, therefore, did not have a right to convey this right so
that the easement is not enforceable. This argument is unbelievable and again ignores the plan
facts. The 300-foot pathway structure already existed, including the Lower Stairs in 1974 and
1999 when the easements were executed and, as noted above, this was a pre-existing non-
conforming use. Therefore, the grantor did have the right to convey an easement so that Mr.
Drane could use and maintain the 300-foot pathway structure, including the Lower Stairs on the
grantor’'s property.

Commission staff further assert that “the applicant remains free to use the property as he
has since he purchased it.” Again, this is simply wrong. The property, in this case is the
easement and was only used for the 300-foot pathway structure from the Applicant’s property to
Westward Beach and, unless the Commission allows Mr. Drane to rebuild the Lower Stairs, he
cannot possibly use it as he has since he purchased it. Perhaps, Staff expects that the 89-year-
old Mr. Drane, or anyone else seeking to use the easement, will rappel himself down the bluff to
access the beach.

Commission staff also argues that an easement is simply an interest in land and is not a
“parcel” for purposes of a takings analysis. However, as noted above, the Supreme Court held
in U.S. v. Welch, 217 U.S. 333, 339 (1910) that “a private right of way is an easement and is

2 1t is established that if the extent of the easement is in question, courts can infer intent from the “actual uses being
made at the time of the grant [and] ... such uses as the facts and circumstances show were within the reasonable
contemplation of the parties at the time of the conveyance.” Neffv. Emst, 48 Cal.2d 628, 635-636 (1957)

%! Commission Staff Report, Exhibit 4f, 2008 Aerial Photograph, Copyright © 2002-2009 Kenneth & Gabrielle
Adelman, California Coastal Records Project .
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land. We perceive no reason why it should not be held to be acquired by the United States as
incident to the fee for which it admits that it must pay. But if it were only destroyed and ended, a
destruction for public purposes may as well be a taking as would be an appropriation for the
same end.” And, in United States v. Grizard, 219 U.S. 180, 182, the Supreme Court held that
the elimination of an easement is a “physical taking.”

The Commission staff relies heavily on Lucas v. South Carolina Coastal Council 505
U.S. 1003, 1014 (1992) to support their claim that denying the right to rebuild the Lower Stairs
does not constitute a taking. It argues that under Lucas, there are only two categories of
regulatory takings, a “categorical” taking, where a regulation denies all economically viable use
of property” and a taking which is evaluated under the three part, ad-hoc test identified in Penn
Central Transportation Co. v. New York, 438 U.S. 104 (1978). The Commission staff then
asserts that because the regulation did not deny all economic value and does not fail the test
set forth in Penn Central, there is not a taking here.

However, these cases are totally inapposite because they did not involve vested rights
that had already been exercised by the party whose property was allegedly taken. Rather, they
involved situations where regulations or actions were taken before the property owner had
exercised its rights. In those situations, the Courts held that the property owner could have
expected some restrictions going forward and therefore, there was only a taking if the tests in
those cases were met. Here, however, as discussed above, the Lower Stairs had already been
constructed within the easement as part of the 300-foot pathway structure from 7273 Birdview
Avenue to Westward Beach. The right to construct the 300-foot pathway structure, including the
Lower Stairs within the easement constituted a vested right and, as noted above, once that right
to construct had vested, the State could not take that right without it constituting a taking. See
cases cited above. See also In re The Park Beyond The Park 1995 WL 218524, 2 (C.A.9)
(C.A.9,1995) (“California recognizes vested rights to particular land uses created by estoppel
when landowners rely to their detriment on validly issued permits for a particular land use, see
Avco Community Developers v. South Coast Regional Comm'n, 553 P.2d 546, 550 (Cal.1976),
cert. denied, 429 U.S. 1083 (1977); Blue Chip Properties v. Permanent Rent Control Bd., 216
Cal.Rptr. 492, 498 (Ct.App.1985).

Even if Lucas and Penn Central did apply, the denial of the right to replace the Lower
Stairs would constitute a taking of the easement. As noted above, the purpose of the easement
was to allow the use and maintenance of the 300-foot pathway structure, including the Lower
Stairs. Denying the right to construct the replacement of the Lower Stairs denies Mr. Drane the
entire value of the easement whose purpose was to allow the Applicant the right to use the 300-
foot pathway structure, including the Lower Stairs to access Westward Beach.

fn addition, even if it were to be found that the denial did not constitute a taking under
Lucas because it was determined that the easement still had value, the denial of the Application
would still constitute a taking under Penn Central. Under Penn Central, to determine whether
there was a compensable taking when the property has not been deprived of all economically
viable uses, the court will conduct an “essentially ad hoc, factual inquir[y]” focused on three
factors: (1) the character of the governmental action, (2) the degree of interference with the
reasonable, investment-backed expectations of the property owner, and (3) the economic
impact of the action. See Penn Central, 438 U.S. at 124-28, 98 S.Ct. 2646; see also Tahoe-
Sierra Pres. Council, Inc. v. Tahoe Reg'l Planning Agency, 535 U.S. 302, 325-328, 122 S.Ct.
1465, 152 L.Ed.2d 517 (2002); Palazzolo, 533 U.S. at 634, 121 S.Ct. 2448 (O'Connor, J.,
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concurring).?* Essentially, one needs to weigh the economic harm against the regulatory
benefits of the regulatory activity.

With regard to the reasonable investment backed expectations, the Commission staff
argue that when Mr. Drane purchased the property and the easement in 1974, the precursor to
the Coastal Act was already in effect so that the Applicant could have had no reasonable
expectation of being able to rebuild the Lower Stairs if it were torn down. This, as already
demonstrated, is simply wrong. First, as the Commission staff admit, the Lower Stairs were in
place before the Coastal Act. Also, the evidence demonstrates that the Lower Stairs is and was
a portion of the 300-foot pathway structure. Therefore, it was a pre-existing non-conforming use
and Mr. Drane had every right to expect that the right to use and maintain the 300-foot pathway
structure, including the Lower Stairs, would not be taken. With regard to the assertion that the
Lower Stairs have deteriorated beyond recognition, this is also wrong. Again, as demonstrated
above, the Lower Stairs remained in place until at least 2002 when Mr. Drane sought
permission to repair them. Mr. Drane only needs to replace them because it took so long to
process the permit due to the City’s permit moratorium.

Commission staff also assert that there is insufficient evidence to show that Mr. Drane
had any investment backed expectations. The Commission is well aware that properties along
beach bluffs have significant value and that properties with beach access have significantly
higher values. As noted in the April 4, 2007 letter from Richard Scott to the City of Malibu, “the
easement from the parcel upon which the triplex is located to the beach is of course a valuable
asset. Access to the beach is a significant enhancement to the lives of the tenants and owner of
the property.” See Exhibit “E”, Affidavit of Clark Drane. It is clear that Mr. Drane valued the
300-foot pathway structure because he obtained the easement when he purchased the property
in 1974, re-affirmed the right to the easement in 1999 and has undertaken significant efforts
since that time to obtain use “approval” or “permits” to originally repair and now replace the
Lower Stairs. Similarly, Commission staff assert that Mr. Drane presented no evidence that the
Commission’s actions would have any economic impact on the value of the properties. As
noted above, it would deprive the easement itself of all of its value since its value was to use
and maintain the 300-foot pathway structure, including the Lower Stairs. Second, it would
deprive the Dominant Tenement of significant value because as already noted, it is well
recognized that properties with beach access are worth significantly more than properties
without beach access.

That leaves the third prong, the value of regulatory action. Here, the value is virtually nil
because there is already a drainage pipe that occupies the same area that was, and would be,
occupied by the replacement of the Lower Stairs. This has already had an impact on the
alleged ESHA including native and non-native vegetation on the bluff face and already impacts
the view and hillside resources. The replacement of the Lower Stairs will not have any
additional negative impact. To the contrary, it will likely enhance the view. (Clark Drane
Affidavit, 1118) The Forde Report discussed above indicates that the location of the replacement
Lower Stairs directly above the existing drain pipe, “...will require a minimal amount of
vegetation to be removed to accommodate the proposed project.”* Given the impact that
denying the request will have on the value of the property, and the fact that it will have virtually

*2 Again, here, however, the Commission would be denying the Applicant the entire use of the easement
rather than only a part of it.

2 Forde Biological Consultants, Biological Assessment, July 31, 2007, p. 5.
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no negative impact on the environment or the view, the failure to approve the action would
constitute a taking. See e.g. Florida Rock Industries, Inc. v. United States, 45 Fed. Cl. 21
(1999)(Holding that where benefits of regulations were outweighed by economic impact, there
was a taking which entitled the party to compensation. In short, under either a Lucas or Penn
Central analysis, there will be a taking here if the CDP is denied.

CEQA Analysis

The Applicant concurs with the City of Malibu’'s CEQA Analysis. We believe that the proposed
project is listed among the classes of projects, which have been determined not to have a
significant effect on the environment, and therefore, is categorically exempt from the provisions
of CEQA, pursuant to California Code of Regulations Section 15303(e).

Also, under New Construction or Conversion of Small Structures of the Malibu LIP, an
exemption is allowed for "construction and location of limited numbers of new, small facilities or
structures ... accessory (appurtenant) structures including garages, carports, patios, swimming
pools and fences." The construction proposed is for the replacement of stairs and therefore falls
under the provisions of this section .. We also agree that none of the six exceptions to the use of
a categorical exemption applies to this project (CEQA Guidelines Section 15300.2).

Rebuttal of Coastal Commission Analysis

The Commission Staff Report relies on the information on the Application, as such they are
assuming that the project is a new 110’ stairs and that the proposed use is not a vested right. As
such all of their analysis, including the CEQA analysis is not applicable, to the actual project, nor
did staff have the opportunity to evaluate the alternative length for the Lower Stairs discussed
above, which in terms of CEQA, would be considered an alternative to substantially lessen any
adverse impacts. Further, the Applicant has offered to follow the suggested mitigation in the
Forde Report to minimize any impact to nesting birds and to comply with all applicable CA
Building Code requirements for structural, civic and geologic engineering as part of the building
permit process for the construction of the replacement stairs.

Conclusion

We appreciate the opportunity to share our comments, concerns and objections to the
Commission Staff Report. While we appreciate the thoughtful and detailed analysis present in
their report, we restate our opinion that the analysis is both inaccurate and incomplete. We have
attempted to present as much evidence as possible to address the record on this application so
that the Commission will have a complete picture of the request. In addition, we have also
analyzed each applicable provision of the Malibu LCP, LIP and LUP to support the different
conclusion that should be made upon examination of the evidence presented here in our
rebuttal in support of an approval of the CDP and Variances.

Finally, we urge each Commissioner to closely examine the section of our Rebuttal Letter that
addresses the Takings issue. It is the foundation of our analysis and if found to have merit by
the Commission would necessitate approval of the CDP and Variances to avoid an taking of
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private property, but properly conditioned to lessen any significant adverse impacts to ESHA,
Bluff Development, Scenic and Visual Resources and Public Access and Recreation.

Very truly yours,

n indad. Beva /4‘/047&

Linda A. Bernhardt

Enclosures

cc: Vice Chair Mary K. Shallenberger
Commission Members
Nicholas Dreher
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EXHIBIT
A



AFFIDAVIT OF EILEEN P. CLENARD REGARDING CREATION AND USE OF PATHWAY
FOR INGRESS AND EGRESS PRIOR TO THE EFFECTIVE DATE OF THE COASTAL ACT

The undersigned, Eileen P. Clenard, an individual, hereby certifies that:

1. Along with my husband Arthur B. Clenard, | was the record and beneficial
owner of 7271 Birdview Avenue, Malibu, California (the “Servient Property”) from 1953 to 1999.
The Servient Property was designated in the records of Los Angeles County as tax parcel APN
4468-020-021.

2, In 1960 there was constructed on the Servient Property a pathway,
consisting of terraced land, trail and stairs for ingress and egress (‘the 1960) pathway”). That
pathway comprised a 300’ by 5§ biuff development running along the western edge of the
Servient Property from Birdview Avenue to Westward Beach (Sealion Place).

3. Although | no longer have records pertaining to the construction of the
1960 pathway, | have included with this affidavit photographs taken during the 1960’s which
depict the 1960pathway.

4, On or about August 1962, | obtained a building permit for the construction
of a separate residence on a portion of the Servient Tenement that would later be subdivided to
create a separate tax parcel APN 4468-020-022 (“the Dominant Tenement’). The Dominant
Tenement'’s street address is 7273 Birdview Avenue, Malibu, California.

5. The 1960 pathway was continuously enjoyed by me and my family,
guests and tenants from 196 until the subdivision and sale of the Dominant Tenement in
August 1974 to William A. Schultz and Carol Schultz, husband and wife, and Clark Drane and
Mildred Drane, husband and wife, each couple possessing an undivided one-half interest, as
tenants in common.

6. The sale of the Dominant Tenement in 1974 is evidenced by a grant deed
dated August 21, 1974. A true and correct copy of that grant deed is attached hereto as Exhibit
“A” and is incorporated herein by this reference. As reflected in that grant deed, the property
conveyed includes, among other interests, “an exclusive easement for pedestrian walking
purposes only over a strip of land five (5) feet wide” across the Servient Property for the benefit
of the Dominant Property and legally described in the same (‘the recorded easement”). The
legal description of the recorded easement corresponds to the location of the 1960 pathway.
The purpose of the easement was to provide access to Westward Beach via the 1960 pathway
including the lower stairs.

7. In the sale of the Dominant Tenement in 1974 the easement conveying
rights in and to the 1960 pathway, which included the two staircases, providing the new owners
with private access via the 1960 pathway including, the lower stairs, to and from Westward
Beach.

8. | make this Affidavit for the purpose of confirming the historical fact that
the 1960 pathway was constructed, and continuously maintained for the beneficial use of the
owners, prior to the effective date of the Coastal Act.
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9. The undersigned declares under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

ey W 10.  Signed and dated November _i{, 2010 at Rachester-talls
. \

C\'Lt & oA .

Eileen P. Clenard

LA2084556.6
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M‘N;‘\A‘\ TN
STATE OF )
VAT ) ss.
COUNTY OF tOSANGELES )
g .
on November 1 & 2008, before me, __[AJes mg WMy , the undersigned

Notary Public, personally appeared £;l¢en P Clenatd , who proved td me on the basis of satisfactory
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me
that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s)
on the instrument the person(s) or the entity(ies) upon behalf of which the person(s) acted, executed the
instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

NOTARY PUBLIC ORKLAND
OAKLAND COUNTY, Mt
MY COMMISSION EXPIRES JUNE 21, 2014

Wiw W, oy

Signature [Seal]
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. .)it to Eileen Clenard Affidavit

Paragraph No. 3

7271 Birdview Avenue
Lower Stairs, c. 1963
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PARCEL 1L: ,
A parcel of land, as confirmed to Matthew Keller by the Patent recorded in Book 1
Pages LO7 et seq., of Patents, in the offlca of the Cowity Resorder of seid Cownty,
more particularly described as follows:

Beginning at the intersection of the center line of Road Rasement No. 1 (Birdview
Avenue) with the center line of Road Easement No. 3 (Sealion Place} as said road
easements are deseribad in, the Declaration of Bagement filed for record August 2%,
1946 in Book 23683 Page 17, Officisl Records of said County; thence along satd
center line of Road Basement No. 1 South 033" L9t OL¥ Bast 69 feet thence South 56°
10t 59" West 130.00 feet thende North 33° L9! OL! West 110.00 feet thence North 56°
10! 594 Bagt 130 feet to said center line of Road Bdsement No. 1 thence alowmg satd
last mentioned center linme, South 33° 49! OL¥ Kagt Ul.00 fest te the point of begdn
ning. :

The above described land being a portion of Parcel 25, in said County and State, ae
showvn on map filed in Book 57 Page L1 of Record of Surveys, in the office of the
County Recorder of said County.

Reserving onto the grantors, their successors and dssigns an easenent for ingress
and .ezress, public utilities and incidental purposes over the Notrtheasterly 15 fesb
of said land.

Aaeef Fak A e e

EXCEPT therefor all minerals, oil, petroleum, asphaltum, gas, coal and other hydpo-
carbon substances in, on, within and under said lafids and every part thereof, bub
without right of entry, as reserved by Marblehsad: Tand Compiny, im deed vecorded
October 31, 1946 in Book 23928 Page &, Official Records.
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PARCEL 2:

WEITLLA AL

A

An exclusive easement for pedsstrian walling purposes only ovér & strip of Iand £fve
(5) feet wide described as follows: :

iri. the Gounty of Leos
dfiga- Malibu Sequits as
Loy et seq. of

ay follows:

The Hortheasterly five (5) feet of a parcel of land situated
fingeles, State of California, being a portion of the-Rihcho

confirmad vo Matthew Keller by Patent recorded in Béok 1, Pa
Patents Records of said County, said parcel of land: deserive

0. 1 (Birdview Avenue)

Beginning st 2 point in the center line of Road: Eigetie
’ 195 as Inskigs

degseribed in the Declaration of Fasemsnt file
ment Fo. 3439, said point of beginning beldy S6
the Northwesterly extremity of that certatir ceritiéridi ] ; .
Eagement No. 1 as South 33° Lgrolf Bast 49.9L feets: fori gaid point of begin-
ning South 33° L9t OLY Bast [1.00 feet alomg centérline to the point of intersection
of the centerline of Easement No. L (Jrdview Avenie) and Edsement No. 3 (Sealich
Place); thence continuing along said senteriine of Eisement No. 1 South 33° Lgv ol
Bagt 69.00 fest; thence South 56° 10 59v Wast [;30.00 feeb; thence North 33° L9t 01
West 110,00 feet; thence North 56° 10¢ §9¢ Bast [130.00 feet to the point of beginning.

S

<

£:.908.9% faet.

FXCEPT thevefrom that portiott daseribed a8 followds

Beginning at the intersection of the senter line of Road Basement No. 1 (Birdview
Avenue) with. the center line of Road Zasememt Wo. 3 (Sealion Place) as said road
cagements are degeribed int the Declarstion of Bagement filed fof record August 21,
1946 in Book 23683 Page 17, Official Mscerds of satd County; theriee along said
center line of Road Pagement No. 1 South 33% L9t GLY Bast 49 feet thence South 56°_
10¢ 59 West 130.00 feet thence North 339 k9! OL¥ West 110.00 foet thence North 56
107 59" Bast 130 feet to said center Llitle of Road Hagement No. 1 thence dlong said
last mentiohed center line, South 33° L9¢ 01" Bast [1.00 feet to the point of begin-
ning.
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PARCETL, L

A parcel of land, as confirmed to Matthew Keller by the Patent recorded in Book 1
Pages LO7 et seq., of Patents; in the office of the County Recorder of satd County,
more particularly described ag follows:

Beginning at the intersection of the center line of Road Hasement No. 1 (Birdriew
Avenue) with the center line of Road Bagement No. 3 (Sealion Flasee) as ssid road
casements are deseribed in, the Declaration of Buagement filed for record Auguet 2%,
1946 in Book 23683 Page 17, Officisl Records of said County: thence along satd
center line of Road Basement No. 1 South 0330 L9t QLI Bast 69 feet thence South 56°
10t 59" West 130.00 feet thence North 33° L9f OLY West 110.00 feet thence forth 56°
10! 59U Bagf 130 feet to said center line of Road Fagement No. 1 thence along satd
last mentioned center linme, South 33° 49! OLY Bast 1L.00 feet to the point of bBegisn.
ning.

The above described land being a portion of Parcel 25, in said County and State, as
shown on map filed in Book 57 Page L1l of Record of Surveys, in the office of the
County Recorder of said County.

Reserving onto the grantors, their successors and dgsigns an easement for ingresg
and .egregs, public utilities and incidental purposes over the Worthessterly 15 fest
of said land.

EXCEPT therefor all minerals, oil, petroleum, asphaltum, gas, c¢oal and other hydiu=

carbon substances in, on, within and under said lanids and every part thereef, Bub

without right of entry, as reserved by Marblehead Tawd Company, inr deed recorded
tober 3L, 1946 in Book 23928 Page 5, 0fficial Recerds.

PARCFL 23

Bn exclusive easement for pedestrian walking purposges ouly over a strip of land £ive
{5} feet wide described as follows:

The Hortheasterly five (5) feet of a parcel of land situated ifi the County of Los
bnpeles, State of California, being a portion of the-Ranch pga Malibu Sequit ag
eonfirmed to Matthew Kellsr by Patent recorded in Book 1, Pages: LO7 et seq. of
Patents Records of said County, said parcel of land described as follows:

Begimtring at a point in the cemter line of Read Easen Fiew Averue)

deseribed in the Declaration of Easemsnt f£iled J ug [risit
ment Woo 339, said point of beginning bedng 86
the Northwesterly extremity of that certain cen
Hasement No. L as South 33° L9rolf Bast kg9l
ning South 33° L9 LN Bast [1.00 feet along cente:
of the venterline of Basement Wo. 1 (Birdview Aven
Plase); thsnce contimiing slong said centerline of Bisement No. 1 South 33° L9t ol
Rast 69.00 feot; thence South 56° 107 59" West [30.00 feet; thende Worth 33° Lov oxw

West 110,00 feot; thence North 56° 10! 99 Hast L136.00 feet to the point of beginning.

EXCEPT therefrom that porticn deseribwed ay followsy

Beginning at the intersection of the cenmter line of Road Easement No. 1 (Birdview
Avenue) with the center line of Hoad Zdsement No. I (Sealion Plass) as said road
casenents are deseribed ifi the Declaration of Bagenent f1iled for record August 21,
196 in Book 23683 Page 17, Official Hscerds of satd County; thence along said
center line of Road Basement No. 1 South 33 L9t OLY Baat 69 feet thence South 56°_
10° 99 West 130.00 feet therice North 33° k9t OLY West 110.00 feet thence North 56
101 59% Bast 130 feet to said center Line of Road Easement No. 1 thence along said
last mentiotied center line, South 33° L9 OLY Bagt L1.00 feet to the point of begin-
ning.
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ESCROW INSTRUCTIONS
(REAL ESTATE TRANSACTION

| Escrow No.

T Wank of Amerien wewo | 797757077 Spvien kvemse

NATIONAL (553140 ASSOCIATION

3 ‘z‘ropeny
PAID OUTSIDE OF ESCROW §

E:f%::;:;;im Branch CASH THROUGH ESCROW‘: ‘,-."4 &
tate .
ihm i ANCE OF Unimpres
S Calif, ENCUMBRANGES OF RECORD {J VacantLot  [] Farmland [ Acreage
(If Applicable)

b B o " & e
5 £ : 78,

f#W ENCUMBRANCES ..

TOTAL CONSIDERATION .2 . F

£y @
e

19.74

In consideration of your acting as escrow holder herein, it is agreed that you sball in no case or event be liable for forgeries or

false personations in connection with these instructions, instrumezts of record, or those handled in this =scrow.
It is further agreed that if any controversy arises between the partics hereto or with any third person, you shall not be required to
determine the same or take any action in the premises, but you may await the settlement of any such controversy by final appropriate

legal proccedings or otherwise as you may require, potwithstanding anything in the following instructions to the contrary, and in such
event you shall not be liable for interest or damage. In the event of such controversy, you shall be entitled to reasonable compensation for
all services performed by you and to costs and reasonable attorney’s fees if you intervene in or are made a party to any litigation, the under-
signed jointly and severally agreeing to pay the same, and you shall further be entitled to hold documents and monies deposited herein

pending payment thereof,

n
* hand you ez

31

%,
%

and will deliver to you any notes, instruments and additional funds required from me to enable you to comply with these instructions, ali of

it

which you are authorized and instructed to use acd delivcr provided instrumoats have heen filed for record entitling you to procure

assurance of title in the usual form of a Standard Jusim® Troteotion Policy of Title Insurance,

issued by 7oz E 5o with a liahility of $
oo State of £ Ppvm

i covering property in the County of

described as fo]lowa :

b Y FY "
e E e o gonen -~ o,
) W2y TEROTL 0N BT

R e e

L At

As per map recorded in Book . Page N of Records, of said County
394 Sonlte and O > ey 1 HmimanTdim  nasande am? vl Pe,.on o o0 D
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(2) Assessments and Bonds, presently of record, having a present unpaid balance of none
(3) Aay covenants, con ns, restrictions, resetvations, rights, rights of way and easements of record
(4) Deed of Trust secutring an indebtedness of §  HE%E , as per its terms, now of record, unpaid balance
of principal § ¥ Any diference in unpaid balance as disclosed by beneficiary statement will be adjusted
thxox.gh escrow 50 that the total consideration remains unchanged,
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Unless otherwise provided make all prorations and adjustments on basis of 30 day month; real property taxes and assessments or
bonds on figures provided by Title Report, excluding taxes on Personal Property not being conveyed through this escrow; rents on basis
of statement approved by me; principal and interest on encumbrances of record based on statements by Beneficiaty or holders of notes for o ., o

" Colléttion; and interest on new encumbrances by endorsements on notes.

Sclfer represents and you are to assume that the premium on any insurance policy which seller hands to you or causes to be handed
10 you in this escrow, or which is revealed to be in the possession of a beneficiary, has been paid in full and that such policy has not been
hypothecated. Forward such policies and/or endorsement forms to be attached thereto, if any, after close of escrow to the agent with a request
that the insurer consent to the transfer thereof and/or the attachment of loss-payable endorsement or mortgagee’s clause or other additions
or corrections as tequired, and that the agent thereafter forward such policies and/or the endorsements thereto to the parties entitled
thereto. Scller will pay prior to delinquency all taxes on real and personal property not being sold herein, which tax is a lien on the herein
described real property. You are not to be concerned with same.

It is agreed by the parties hereto that so far as your rights and liabilities are concerned, this transaction is an escrow and not any
other legal relation and you are an escrow holder only.

The expression “close of escrow” if written in these instructions shal! mean the date instruments are filed for record.

It is understood that all disbursements shall be made to parties in interest, by your remittance and that remittance and instruments
will be mailed to one of the parties entitled thereto, if more than one, to address given below. Instruct County Recorder to mail instruments
in the same maanner,

Deliver Title Policy to bemufiolary of prushens =

I will pay, on demand, regardless of the consummation of this escrow,
escrow fee and usual charges, unless otherwise provided.

oy o s g
S N e

e poo emem e

3

L

[F YOU ARE UNABLE TO COMPLY WITH THESE INSTRUCTIONS ON OR PRIOR TO  Auzand 45,3975
YOU Wil COMPLY AS SOON THEREAFTER AS POSSIBLE UNLESS A WRITTEN DEMAND FOR RETURN OF MONEY OR
INSTRIMENTS BY A PARTY TO THIS ESCROW IS RECEIVED BY YOU SUBSEQUENT TO SUCH DATE AND PRIOR TO

THE RECORDING OF ANY INSTRUMENT PROVIDED FOR HEREIN.

Signatute_ T T
Address. Address.
Telephone. Telephone,

THE FOREGOING INSTRUCTIONS AND CONDITIONS ARE HEREBY APPROVE: AND ACCEPTED IN THEIR EN-
TIRETY AND CONCURRED IN BY ME. I will supply you with funds, notes and instruments required from me to enable you to
corply with these insteuctions, which you are authorized to use and deliver provided you hold for my account any instruments accruing

g e

gl When property being conveyed is held in joint tepancy any cash derived therefrom in this

to me and the sum of $§ ‘7’“3 W
escrow shall be joint tenancy funds.

Order search of title at once. Deduct all my expenses from funds accruing to me. I will pay on demand, regardiess of the con-
summation of this escrow, all charges incurred by you for me {except those other party has agreed to pay), including title charge, fee
for preparing instruments 1 execute, your usual escrow fee and usual charges, unless otherwise provided.

e

FEFEHETVIE Statps are to be affixed to Deed I execute in the amount of § 30035

Make following disposition of procesds due me:

Com’l

account of. at your Branch
Sav.

1. Credit

» 2 < .a ;
o Trnename a8 an o rrrerd o el

2. Mail Check to me at

o

Signaturc__;_.,g,,%ﬁ@, T
TOTL Piyoviow
Address fris irdviey

i onmy
PR R @ wlalA

Mg iRl il e pa

Telephoae. Telephone.
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1 AFFIDAVIT OF CLARK DRANE

311, Clark Drane, declare as follows:

5 1. | have personal knowledge of the facts set forth in this Affidavit and, if called as a

6 || witness, could and would testify competently to such facts under oath.
7

8 2. | reside at 6914 Grenoble Street, Tujunga, California 91042. | am currently

9 i 89 years old.
10
11 3. | purchased the residence located at 7273 Birdview Avenue, Malibu,
12 || California (APN 4468-020-022) in 1974 (“7273 Birdview” or the “Property”). At the time |

13 || acquired the Property there was a 300’ pathway structure which consisted of terraced land,
14 | a dirt trail, a concrete walkway, concrete driveway and stairs (upper and lower) that

15 | extended from the Property across the neighboring property, 7271 Birdview Avenue, Malibu,
16 | California, down to Westward Beach. | considered the 300’ pathway structure a significant
17 | enhancement to the value of the Property. Therefore, | required, as a condition of the sale,
18 | that we be granted an easement to use the 300’ pathway structure and | paid considerably
19 | more for the Property than | would have paid without the easement and the 300’ pathway
20 || structure. All parties understood at the time that the purpose of the easement was to allow
21 j the owner of the Property use of the 300’ pathway structure in perpetuity, including the
22 | lower stairs to provide access to Westward Beach from the Property.
23
24 4. The pathway structure was approximately 300’ long. It included approximately
25 [ 138.4 linear feet of concrete driveway and walkway, 15.9 linear feet of stairs (upper), 16.4 linear
26 | feet of terraced pad, 12.2 linear feet of dirt trail and 110 feet of stairs (lower) that extended from
27 | the Property to Westward Beach. Without the lower stairs, it would be virtually impossible to gain

28 || access to Westward Beach from the Property.

A Limﬂt:ti:bﬁi(ng:;lership LA2088008 5
oy 216511-10001 1




Loeb & Loeb
A Limited Liability Partnership
Including Professionat
Corporations
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5. It is my understanding that the lower stairs, as part of the 300’ pathway
structure, was constructed in 1960. Therefore, it was in existence prior to the passage of
the Coastal Act. The lower 110’ of stairs existed when | purchased the Property in 1974
and were used continuously until at least 2002. At no time did | ever abandon the

entitlement to the 300’ pathway structure, including the lower 110’ of stairs.

6. By 2002, portions of the lower 110’ of stairs were in need of repair. At the
time, the lower stairs were still in use. Therefore, | applied to the City of Malibu for a permit
to repair the lower stairs. | have been attempting to obtain permission to repair the lower

110’ of stairs ever since.

7. The City of Malibu confirmed the existence of the lower stairs in a letter
dated, December 18, 2002, and attached hereto as Exhibit “A”. The City also advised me
that the lower 110’ of stairs were a non-conforming structure and use” pursuant to Section

17.60.020 of the Malibu Municipal Code.

8. After the moratorium on the issuance of planning permits was lifted in 2006, |
subsequently applied for a Planning Department, Over the Counter, Level | Review for a
Coastal Act Exemption on June 18, 2006 to repair the lower 110’ of stairs to Westward
Beach under the Planning Division — Uniform Application File No. OC 06-060. The
Application for a CDP Exemption was approved and the plans stamped on June 23, 2006 as

CDPE 06-060.

9. Shortly thereafter, City Planning Staff informed me that after visiting the
project site that the amount of deterioration of the lower stairs disqualified my application

from being eligible for a CDP Exemption.

LA2088008.5
216511-10001 2
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10. As a result, the City of Malibu stated to me that | needed to apply for a

Coastal Development Permit (“CDP”) to permit the replacement of the lower 110’ of stairs.

11. I immediately applied for the CDP as recommended by the City of Malibu,
although it now appears that the City’'s recommendation was in error because the lower 110’

of stairs had, in fact, been there when we applied for the original permit in 2002.

12. Unfortunately from 2002 to 2006, this portion of the 300’ pathway structure
had become severely deteriorated. Then, upon visiting the project site in the fall of 2006,
City staff observed that the state of deterioration of the lower 110’ of stairs made it
impossible to qualify for a CDP Exemption. This was an error because the severe
deterioration occurred as a result of the City's delay in approving the permit to repair.
Further, the City Staff also was in error in their evaluation of the project size, not
recognizing that the pathway structure was in fact 300 feet in length, whereby even the

replacement of the lower 110’ of stairs still was below the 50% threshold in the Malibu LCP.

13. On May 19, 2009, the City of Mélibu Planning Commission denied the CDP

and Variances. | then appealed this decision to the City Council.

14. September 21, 2009, the Malibu City Council approved the CDP and

Variances. The City Council’s approval was appealed to the Coastal Commission.

15. On November 11, 2009, the Coastal Commission found that the appeal raised

a substantial issue in terms of the proposed project’s conformance with the Malibu LCP.

16. To my knowledge, the easement has only been used to maintain the 1960_
300’ pathway structure from my Property to Westward Beach, including the concrete

driveway and walkway, upper stairs, terraced pad, dirt trail and lower stairs.

LA2088008.5
216511-10001 3
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17. If | am denied the right to replace the lower 110’ of stairs, | will be denied a vested
right which existed when | purchased the Property in 1974. In addition, | will be denied all of the
value of the easement whose sole purpose was to allow the use and maintenance of the 300’

pathway structure which includes the lower 110’ of stairs.

18. There is an existing drain pipe that is anchored to the bluff face. This drain pipe
existed when | purchased the Property in 1974 and its location was directly below the lower 110’
of stairs. The location of the replacement stairs would again be above the drain pipe and occupy
the same space. Therefore, | believe it would not damage the views, but would rather enhance
the view. As such, the replacement of the lower 110’ of stairs would not cause any additional

harm to the environment.

| declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this/j day of November, 2010 , California.

LA2088008.5
216511-10001 4
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- City of Malibu
23815 Stuart Ranch Road ¢ Malibu, California  90265-4816
(310) 456-2489 « fax (310) 456-7650

wwwoinaluoas
December 18. 2002
Clark Drane
C/O Mary Matza
26729 Latigo Shore Drive
Malibu, CA, 90265
Reference:  Inquiry regarding repair of stairs in beach access
easement. 7273 - 75 - 77 Birdview Avenue
Dear Mr. Drane:

On December 9, 2002, the City Planning Department received your inquiry regarding permitting
requirements for a set of stairs located within a beach access easement fronting your triplex property.
According to information you have provided, the access easement runs across your neighbor’s
property and is recorded as part of your property’s deed instrument. The stairs in that beach access
eascment arc deteriorated and are in need of repair. You have submitted photos of the stairs
substantiating their existence. In addition, on December 2, 2002, staff visited Westward Beach on
Point Dume and confirmed the existence of the subject stairs. You have verbally stated that the stairs
in question are more than 30 years old.

Pursuant to 17.60.020 of the Malibu Municipal Code, the staircase in question is a non-conforming
structure and use. As such, although the stairs do not comply with present design and development
standards the staircase can be treated as a legal non-conforming structure. It is staff’s understanding
that you are requesting to repair and maintain the staircase. The scope of proposed work is restricted
to repairing the stairway in its presently existing design and configuration. The staircase presently
rests on the surface of the slope. There is no pouring or placement of foundation, no earthmoving,
grading or fill activity associated with the proposed repair work to the stairs.

Given the above information it is planning staff’s opinion that the work you have proposed constitutes
repair to an already existing non-conforming structure. Thus, if no changes are made to the existing
configuration and design as a result of the repair work, planning approval could be received by
presenting the Planning Department with the following pieces of information for administrative

review:
a Plan and elevation views of the staircase showing dimensions of the structure and
detailing construction.

0o Proof of the existence of a legal access easement across your neighbor’s property.




December 18, 2002

This determination is based upon interpretation of the zoning ordinance and general plan in effect at
time of correspondence. The determination is also based upon the information you have provided at
the time of inquiry, if additional information modifying the subject proposed work becomes available,
the terms of the determination could be subject to change.

I hope this letter answers your inquiry. If you have any further questions regarding this matter please
contact me at 310 456-7650 ext. 339 or by email at malkire(@ci.malibu.ca.us.

Sincerely,

Masa Alkire
Assistant Planner




December 9, 2002

City of Malibu

Masa Alkire. Assistant Planner
23815 Stuart Ranch Road
Malibu, California 90265-4861

Subject: Easement at 7273, 75, 77 Birdview, Malibu

Dear Masa,

Thank you for your time on researching the repair of our easement stairs. We
would like to get something for our files stating the progress we have made at this time.
As we proceed to the next step we do not want to lose the step we have made through the
City of Malibu. If you were to leave or move to another department we do not want to
start all over. Therefore, we would appreciate it if you could write a letter stating the
information you have given us at this time.

As per our conversations we understand the following. The ordinance states that
Malibu has the option to require a permit or not. Due to the fact that this is a repair and
will be put back the same way it was originally built, Malibu will not require a new
permit. The stairs will be in the same location, material and size as they exist now.You
reminded us that we could not go more that 30 inches above ground.

You have stated that our next step would be a rough drawing of the stairs. We
have already submitted photos, which you have reviewed with your department. At this
time we are working on the drawing and will proceed to make a request to the coastal
commission.

We appreéiate your assistance on this matter. Please send your letter to the
addresses listed below not the address on Birdview as we do not live at that address.

Thank you,
Clark Drane

Addresses:

Mimie27@charter.net

Clark Drane

C/o Mary Matza

26729 Latigo Shore Drive
Malibu, California 90265
1-818-352-2509 or 310-457-3106
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DESCRIPIION: COUNTY OF LOS ANGXLES, STATR OF CALIFORNIA. . 'X
PARCEL 1: P

A parcsel of land aw confirmed to Matthew Kellar by the Petanst recoxded
40 Book 1 Pages 407 et seq., of Pazents, in the office of the coumnty
recordar of said county, wore particularxly deacribed as follows:

Baginning at the intereecctiom of the cencter line of Road Eaassant ¥No.l
(Bivdview Avenue) with tha tenter lime of Rosd Zasemant Wo. 3 (Saaliomn
Place) se zeid road cassments are deveribed in the Declaration of Ease—
ment filed for Tecord August 21, 1946 ia BDosk 2368) Page 17, Officiml
Racords of eaild county; thence sloog said cemter line of Roed Easement
No. 1 South 33" 49° 01" Esst 69 feat thence South 56" 10' 39" VWest 130.00
feat thence Korzth 33° 439° O1" West 110.00 faetr thencs Noxth 56° 10° 39"
Rast 130 faet to asid centar line of Road Fsacment No. 1 rhence along
said last mantionad center 1ine, South 33° 49" O1™ Baat 41.00 feet to
the point of beginning.

Tha above described land baing a portion of Parcel 23 fn said county and
State as shovn 0u map filed fn Bock 57 Page 41 of Records of surveys in
tha office of the county racorder of said county.

EXCEPT therefor all minerals, oil, patroleum, ssphaltum, geas, coal and
othar hydrocarbon substances in, o2, within and under said lands and
avury part thereof, but without right of entry, as Tesezvad by Marble—
GEsd land Company, Iin da22d vasorded Necegker 1. 1946 in Rook 23928 Page 5,
Official Recoxds.

PARCEL 2:

An exclusive esaseugnt for padestrian valking purposss omly owver s strip
of land 5 feet wide described as follows:

The Northeasterly 5 feet of a paxcel of land, being a portion of the Rancho
Topanga Malibu Sequit as confirmed to Matthew Keller by Patent racorded in

Sook 1 Pages 407 at aeq. of Patenta, recorda of said ceunty, said parcal of
land described as followet

Beginning at a point Iin the center lins of Road Esasmsnt No. 1 (Birdview
Avanue) described in the Declsration of Essesant filed for recoxd Auguet

21, 1946 as lostrument No. 3439, eaid point of bagimning bLeing Soucth 33*

49° 01" East 900,91 fest from the Roxrthwasterly axtremity of that certaim
centerline courss dascribed in saild Essement No.l as South 33° 49°' 01" Rast
949.91 fest; theuce from said point of baginming South 33° 49° 01" Best 41.00
fest along centerline te the point of intersection of the centearline of Ease—
nsnt Ro. 1 (Birdview Avenus) and Exsemant No. 3 (Sealfion Placa); thence
continuing along said center line of Rasement Ho. 1 South 33" 49' 01" East
69.00 feet; thenca South 56° 10’ 59" West 430.00 fest; thence North 33° 49°
01" Weat 110.00 feet; thence North 56° 10" 359" East 430.00 feat to the point
of baginning.

EXCEFT therefrom that portion described as follows:

. Begirning at the interseztion of the csuter line of Road Easement ¥o. 1}

. (Birdviaw Avanue) with ths centerlins of Road Eassement No. 3 (Sealion Place)
as s&iild vosd easement ara described ia the Declaratico of EZsaemsnt filed
for Tacoxd Auguat 21, 1946 in Book 23683 Page 17, Officlal Racorde of said
county; thents along 6aid c&xtsr lins of 2oxd Fesement Wo. 1 South I33° 49°
01" Rast 69 feet; t e Boutd 56 10' 39" waat 130.00 feet; theueca Vorth
33% 49’ 01" VWest 110.CO feet; thenca Forth 56° 10° 59" East 130 feat to said
centarline of Road Easement Ku.i{ ihenis along taid lpzt mantiored center
14ne, South 33° 49' 01" East 41.00 fset to the point of bagimning.
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, Y ‘ EXRIPIT A ‘ 5

DRECRIPTION: COUMTY OF LOS ANCELRS, STATE OF CALIFORRIA. J
PARLCEL 2@

A parcel of land es confirued to Natthevw Kellar 3y the Fataat vecorded
fa Rook 1 Pages 407 st saqg., of Patencs, in the sffice of the cowmaty
Tocordar of said county, mora particularly daceribed as follows!:

Beginning et the intsrgection of tha cetter lina of Road Zasement Mo.l
{8irdview Avenus) with the center line of Rosd Easement No. 3 (Sealion
Place) os said rosd easemants ara descridbed in the Declavation of Ease-
sesnt filed for record August 21, 1946 1o Book 23683 Prega 17, Official
Racords of said county; theuce -:I.uu; said center lins of Road Easement
No. 1 South 33° A%' 01" Rast 69 feat thance Scuth 56° 10* 59" West 130.00
feat thenca Mozth 33° 49" 01" West 110.00 feet theanca North 56° 10°' 59"
East 130 fest to osid cemntar line of Road Essement Ro. 1 thence along
said last mentioned center line, South 33° 49' 01" Eest 41.00 feetr to

the point of beginning.

Tha above Jescribed land baing & portion of Parcel 25 in said county snd
- Scate as ashowm on map filed fn Book 37 Page 41 of Recorda cof scrveys 4n
. the office of the county recorder of ssid county.

EXCEPT tharefor all aipersls, 01l, petrolexm, asphaleum, gas, coal snd
othsr hydrocarbon substsnces Iin, on, within and under said lands smd
every paxt thereof, but withoyt right of eantry, as resazved by Marble-
asad Land Coapany, 1o dcad zacoTdad Oatcher 23 QLK fn Ronk 21028 Page 5.
Officisl Racords.

PARCEL 2:

An exclueive ecassasent for pedestrisn walking purposes only over = strip
of land 5 fesxr wide dewcribed sa follows:

The Bortheasterly 5 feer of a parcel of land, baing & portion of the Rsncho
Topsngs Malibu Sequit as confirmed to Matthew Kaeller by Patent racorded in

Book 1 Pages 407 at seq. O0f Fatents, records of said county, said parxcel of
land described as follows:

Baginning at & point in the csater ling of Rosd Esaement No. 1 (Pirdview
Avenue) dascribed in tha Declaration of Fasement filed for recoxd August

21, 1546 am lpstrzument Mo. 3439, said poinc of baginning being Soath 33°

49" 01" Rast 908.91 fret from the Forthwastarly axtremity of that certain
centerline course described {n said Rasement Mo.l as South 33° 49°' O1" EBast
949.91 feet; thence from said point of begianing Scuth 33° 49" C1™ Eaat 41.00
feset along centerline to the point of intersaction of the ceatarline of Eame—
ment No. 1 (Birdview Avenue) and Pasemsut No. 3 (Sealisu Place); thence
continuing along said centar lina of Easement No. 1 South 33° 49" O1" East
69.00 feer; thence South 56° 10" 59" West 430.00 feet: themce Korth 33° 49°
01" West 110.00 fast; thenca Forth 36° 10’ 59" Esac 430.00 fest to the point
of bagimning.

EXCPPT tharefrom that portiom described as follows:

Baginning at the intersection of the centar lins of Road Easememt No. 1
(Bixdviev Avenus) with the centerlins of Rosd Easonent No. 3 {(Sealion Placa)
as sald xoal casemest are described in ths Declaration of Kssement filed
for record August 21, 1946 in Book 236” Page 17, Officisl Mtd- of said
county; thence siong aszid ceniey ilune of 30al& Rascasnt To. cuthk 33° 49°
01" Zast 69 Lfeoot; Chames Sewth 34° 16’ 357 Wast 130,00 fsak; m Vexth
33" 49" 01™ West 110.00 feet: thenca FWorth 36° 10* S9™ East 130 fast to said
centariine o Soad Easmmssi Ré.l; theacs zloug =2i4 lget menriencd cactar
line, South 33° 49" 01" East 41.00 feet to the point of beginning.
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City of Malibu

23815 Stuart Ranch Road ¢ Malibu, California « 902654816
(310) 456-2489 o fax (310) 456-7650

swavcimelingagy
December 18. 2002
Clark Drane
C/O Mary Matza
26729 Latigo Shore Drive
Malibu, CA, 90265
Reference:  Inquiry regarding repair of stairs in beach access
easement. 7273 ~ 75 - 77 Birdview Avenue
Dear Mr. Drane:

On December 9, 2002, the City Planning Department received your inquiry regarding permitting
requirements for a set of stairs located within a beach access easement fronting your triplex property.
According to information you have provided, the access easement runs across your neighbor’s
properlymd:smcotdedmpartofyourpropeﬂysdeedmmment. The stairs in that beach access
easement are deteriorated and are in need of repair. You have submitled photos of the stairs
substantiating their existence. In addition, on December 2, 2002, staff visited Westward Beach on
Point Dume and confirmed the existence of the subject stairs. You have verbally stated that the stairs
in question are more than 30 years old.

Pursuant 0 17.60.020 of the Malibu Municipal Code, the staircase in question is a non-conforming
structure and use. As such, although the stairs do not comply with present design and development
standards the staircase can be treated as a legal non-conforming structure. It is staf’s understanding
that you are requesting to repair and maintain the staircase. The scope of proposed work is restricted
to repairing the stairway in its presently existing design and configuration. The staircase presently
rests on the surface of the slope. There is no pouring or placement of foundation, no earthmoving,
grading or fill activity associated with the proposed repair work to the stairs.

Given the above informnation it is planning staff’s opinion that the work you have proposed constitutes
repair to an already existing non-conforming structure. Thus, if no changes are made to the existing
configuration and design as a result of the repair work, planning approval could be received by
presenting the Planning Department with the following pieces of information for administrative
review:

Q Plan and elevation views of the staircase showing dimensions of the structure and
detailing construction.

o Proof of the existence of a legal access easement across your neighbor’s property.




December 18, 2002

This determination is based upon interpretation of the zoning ordinance and general plan in effect at
time of correspondence. The determination is also based upon the information you have provided at
the time of inquiry, if additional information modifying the subject proposed work becomes available,
the terms of the determination could be subject to change.

I hope this letter answers your inquiry. If you have any further questions regarding this matter please
contact me at 310 456-7650 ext. 339 or by email at malkire(@ci.malibu.ca.us.

Sincerely,

Masa Alkire
Assistant Planner




December 9, 2002

City of Malibu

Masa Alkire. Assistant Planner
23815 Stuart Ranch Road
Malibu, California 90265-4861

Subject: Easement at 7273, 75, 77 Birdview, Malibu
Dear Masa,

Thank you for your time on researching the repair of our easement stairs. We
would like to get something for our files stating the progress we have made at this time.
As we proceed to the next step we do not want to lose the step we have made through the
City of Malibu. If you were to leave or move to another department we do not want to
start all over. Therefore, we would appreciate it if you could write a letter stating the
information you have given us at this time.

As per our conversations we understand the following. The ordinance states that
Malibu has the option to require a permit or not. Due to the fact that this is a repair and
will be put back the same way it was originally built, Malibu will not require a new
permit. The stairs will be in the same location, material and size as they exist now.You
reminded us that we could not go more that 30 inches above ground.

You have stated that our next step would be a rough drawing of the stairs. We
have already submitted photos, which you have reviewed with your department. At this
time we are working on the drawing and will proceed to make a request to the coastal
commission.

We appreciate your assistance on this matter. Please send your letter to the
addresses listed below not the address on Birdview as we do not live at that address.

Thank you,
Clark Drane

Addresses:

Mimie27@charter net

Clark Drane

C/o Mary Matza

26729 Latigo Shore Drive
Malibu, California 90265
1-818-352-2509 or 310-457-3106
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Lower Stairs
c.2002
Photograph 1
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Lower Stairs, fallen footing
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Lower Stairs, Close-up of footings and drain
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23815 Stuart Ranch Rd Mahbu, Cahfomxa 90265-4861
(310) 456-2489 FAX (310) 456-7650 -

i;':‘ﬁ‘_.,:‘P:LANN'NG DIVISION UNIFORM APPLICATION
_:,jGENERAh lNFORMATIDN B

’5:'_7'273 *‘75 — F)né/vxw omup o
arn:_4Y4GCR - O30-0I23 ZONING —__ OVERLAY DIST.: ARCHAEOLOGY' REVIEW

PROJECT ADDRES T

PRdPERTY_prER:- C ("‘r'?-(é j'ﬁfﬂrl\ e,//‘j{ﬂ/u, /{’/ﬂréd

OWNERFAX#' 3:9 ‘/5’7 384&

APPLICANT | CONTAG‘E? : W\rrfvr—%eé\‘zg\ '—SP‘W\CS a\kwwl“ffHﬁM
- APPLIGANT ADDRESS: ﬂxw\,i 72.—73 Gu;bdluo Avre

APPLICANT PHONE #: 3/0 433 -1257  APPLICANTFAX#_¥/§ 597 ..j..Oé‘Z..:‘ R
APPLICANT E-MAIL: \(' i 1 € 527 (C L\«aw‘\;ev net SERN R
REVIEW REQUESTED (Check Al Apphcable Boxes) : o S  Fee will bo filied i by "siaff“,‘f"j‘_"j '
a Admm, Plan Review — Residential _ Q Tentative Tract Map N
8 Admin. Plan Review - Co'mmercial Q Time Exterision ik
Amendments . .Q Variance. C
Q General Plan Amenament Q Zone Text interpretation L .
Q General Plan Map Amendment Q Zoning Verification IR _
1 Zoning Text Amendment Q Other : .
& Zening Map Amendment o o .
2 Anpeal _— Planning Fee Total '
Q Archeolegy Review Phase ) : o _
“Q Categérical Exemg R
Soastal Davelopnvént Bermit ' ‘ge‘f;erral fegs S .
Q with ESHA O without ESHA . ; 9°89V625 0 $1250 B
Coastal Act Exempticn - . &-20 $ $1 : L —
Q Conditional Use Parmit Coastal Engineering« $625 e
Q Major : QMingr Environmental Health. = :
Q Demolition Permit - 0$127 0931250 08625 _—
Q Determination of Use . P “9{‘5 ggr;(g §1$51;% " . ——
Q Lot Ling Adjustment . nour- e _
O Neighborhood Standards ' o
?J\OV r the Counter Credlt card fee (325%) . —_
Level | Q Level I ai : 1 S
re-Application Total Fees ____52\__0_6
D Sigr[‘]F:ezjmltd | O Mast D T "Payment method: . -
ndividua aster emp 4
Q Site Plan Review acash - Khe"k o :
Q Stringline Determination o sredit card (auth# )
Q- Stringline Modificatlon: - i . Recaived by: u .
Q Temporary Use Poi - T
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PLANNING DlVlSlON UNIFORM APPLICATION
% PAGE20FZ. -

: Gross Lot Area (Squai‘e Faotage or Acreage)

Adjusted Lot Area (Gross Lot Area Excludmg Street Rights of Way and Slopes Equal To or Greater Than 1:1)

Total Grading (Cubrc Yards) Cut

' EX]STING
1% Floor Square.Foatage -
2" Eloor. Square. Footage
Basement Squatée Footage-
~Accessory (1* Floor) Structure Sq. Ft.
Accessory (2™ Floor) Structure Sg. Ft..
Maximum Structure. Height
' Impermeable Lot Coverage
Setbacks:  Front, r Rear
Slde / Side

Import -

MMARY )

» <
Fill Export
PROPOSED
g 1" Floor Square Footage:

2" Floor Square Footage -

Basement Square Footage

Accessory (1% Floor) Structure Sq. Ft.
Accessory (2™ Floor) Structure Sq. Ft.
Maximum Structure Height.

Impermeable Lot Coverage

Setbacks: Front Rear

Side . Side

B COMMERC'A: PROJECT SuU

EXlSTING
Total Development Square Footage
Floor Area Ratic
Percentage of Landscaping.
Percentage of Open Space

PROPOSED

 Total Develcpment Square. Footage
" Floor Area Ratio

Percehtage 'of Landscaping
Percentage of Open Space

Park!ng (calculate each use se'parately. attach additlcnal sheets a8 necessary)

Tygeoste BRI > e #ofSpaces

Maximum Structure Height o
impermeable Lot Coverage . : Impermeable Lot Coverage
Setbacks:  Front __. - Rear : Setbacks: Front| =" . f
‘ Side ____- Side . : : Side ____"-""." Side

| SIGN PERMITS

Window - Walt

Type of Signs: Temporary _

Monument

——tr—

Canopy Uniform Sigﬁ"*.lsrdgram

LENGTH WIDTH HEIGHT - - SQUARE FOOTAGE

1

Temporary Sign Expiration Date

: _Temporary Sign Installatlon Date

f. OWNER AND APP’LICANT CERTIFICATIONS

LRy

| certify that | am presently the legal owner of the above-described property Further, | ack .

_ge the falmg of
this appllcatlon and’ certlfy that all of the- mformatlon on Part One and Part Two of the ap' i

rue"and

Clavix 3@&\@ . 5—*/J’Oé

PROPERTY OWNER NAME (PRINT) DATEJ

Umgg Cc/zwwnééegzm 5 /&—o é ~
DATE

APyLlc:ANT@JTACT SIGNATURE APPLICANT/CONTACT NAME (PRINT)

Revised 09/12/05¢ck
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Planning Commission
Meeting
10-21-08

Item
Commission Agenda Report 6.B.

Chair House and Members of the Planning Commission

Prepared by: Stephanie Danner, Senior Planne%\)()

Reviewed by: Stacey Rice, Ph.D., AICP, Planning Manager «

Approved by: Victor Peterson, Community Development Director %ﬁf\ (/fﬂ

Date prepared:  September 22, 2008 Meeting date: October 21, 2008

~ Subject: Coastal Development Permit No. 07-106 and Variance Nos. 07-052
. and.08-057— An application to allow for the construction of a new
staircase along a bluff face, accessory to an_existing, residential
triplex, providing access from the triplex to the public parking lot
adjacent to Westward Beach Road, including a variance to reduce the
required 50 foot setback from the bluff edge and a variance for

- construction on slopes in excess of 2% to 1

Applicant: Richard N. Scott
Owner: Clark Drane
Location: 7273, 7275 and 7277 Blrdwew Avenue
: within the coastal zone
APN: : 4468-020-022 :
- Zoning: Rural Residential — One Acre (RR-1)

Application Filing Date: August 23, 2007

RECOMMENDED ACTION: Adopt Planning Commission Resolution No. 08-21
- (Attachment 1), denying, without prejudice, Coastal Development Permit (CDP) No. 07-
106 and Variance (VAR) Nos. 07-052 and 08-057 for the construction of a new staircase
within a five-foot wide pedestrian easement along a bluff face, accessory to an ex1st|ng,
“two- story re5|dent|al triplex.

DISCUSSION: The issue before the Planning Commission is whether to adopt Planning
Commission Resolution No. 08-21 denying CDP No. 07-106 and VAR Nos. 07-052 and
08-057. While this project warrants careful review and consideration, staff has
determined the required findings for the coastal development permit and variances
cannot be made.

Page 1 of 12
' Agenda ltem 6.B.



Lot Shape Square

Lot Depth 100 feet

Lot Width 110 feet

Gross Lot Area 10,890 square feet (0.25 acre)

The subject property lies within the appealable jurisdiction as depicted on the LCP
Certification Permit and Appeal Jurisdiction Map. While the LCP Environmentally
Sensitive Habitat Area (ESHA) Overlay Map does not depict the subject parcel as
containing ESHA, Land Use Plan (LUP) Chapter 3(A)(2) designates that all coastal
dunes and bluff face areas are designated as ESHA (Attachment 3).

Existing development on the subject property includes a two-story, multi-family residence
that contains three separate units, perimeter fencing, an entrance driveway off of
Birdview Avenue and mature landscaping.

The subject property borders a five-foot wide easement that begins at the southwest
corner of the property, runs across the adjacent property at 7271 Birdview Avenue, down
the bluff face, and terminates at the Westward Beach parking lot. The easement is for
pedestrian purposes (Attachment 4). A drainage pipe is the only development within the
easement. Historic photographs of the site, as provided by the California Coastal
Records Project, do not reveal a staircase within the easement. The drainage pipe can
be seen as early as 1972. '

Project Description — CDP No. 07-106

The project scope includes the following:

e Construction of a new staircase which will lie entirely within a five-foot wide
easement and will extend from the subject property down to Westward Beach
road.

e VAR No. 07-052 ,
A variance is included to allow for the construction of a staircase less than 50 feet
from the face of a bluff. The required findings cannot be made and the reasons
why are discussed later in this report.

e VAR No. 08-057
A variance is included to allow for the construction of a staircase on slopes in
excess of 2%z to 1. The required findings cannot be made and the reasons why
are discussed later in this report.
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Analysis
LCP CONSISTENCY:

A. The following LUP policies prohibit the construction of structures on the face of a
bluff: '

LUP Policy No. 2.23 “No new structures or reconstruction shall be permitted on a
bluff face, except for"stairways or accessways to provide—public access to the
shoreline or beach or routine repair and maintenance or to replace a structure
destroyed by natural disaster.”

LUP Policy No. 3.58 “To protect seabird-nesting areas, no pedestrian access
shall be provided on bluff faces except along existing, formal trails or stairways.
New structures shall be prohibited on bluff faces, except for stairs or accessways
to provide public beach access.”

LUP Policy No. 4.29 “No permanent structures shall be permitted on a bluff face,
except for engineered stairways or accessways to provide public beach access.
Such structures shall be constructed and designed to not contribute to further
erosion of the bluff face and to be visually compatible with the surrounding area to
the maximum extent feasible.”

The three policies listed above prohibit staircases on bluff faces, except those which
provide public beach access. The proposed project is for a private staircase to link an
existing triplex with Westward Beach Road to the southwest. As such, the project, as
proposed, violates LUP Policy Nos. 2.23, 3.568 and 4.29.

LUP Policy No. 3.77 “Development on beach or ocean bluff areas adjacent to marine
and beach habitats shall be sited and designed to prevent impacts that could.
significantly degrade the Environmentally Sensitive Habitats Areas. All uses shall be
compatible with the maintenance of the biological productivity of such areas.”

The City Biologist has reviewed the subject application for conformance with the LCP. In
the review, dated October 28, 2007, the City Biologist determined that the project cannot
be approved as submitted. The proposed staircase will not be compatible with the
maintenance of the biological productivity of the bluff area. :

LUP Policy No. 4.27 “All new development located on a blufftop shall be setback from
the bluff edge a sufficient distance to ensure that it will not be endangered by erosion for
a projected 100 year economic life of the structure plus an added geologic stability factor
of 1.5. In no case shall the setback be less than 100 feet which may be reduced to 50
feet if recommended by the City geologist and the 100 year economic life with the
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permitted on a bluff face, except for engineered stairways or accessways to provide
public beach access where no feasible alternative means of public access exists.”

The proposed staircase does not maintain a 100 foot or even a 50 foot setback from the
bluff top, as required by LIP Section 10.4(D). Furthermore, the staircase is for private
use; and therefore, is prohibited by LIP Section 10.4(F).

Because the project does not conform to the development standards set forth in LIP
Section 10.4, the applicant has requested a variance to the required 100-foot biuff
setback. Staff has analyzed the proposal using the assumption that a variance may be
granted if the evidence supports each of the required findings. Staff cannot substantiate
the findings for a variance, as outlined below in D. Variance Findings.

Findings

The required findings necessary to approve the proposed staircase cannot be supported,
as detailed below. Staff cannot substantiate the findings to grant a coastal development
permit.

A. General Coastal Development Permit (LIP Chapter 13)

Pursuant to LIP Section 13.9, the following finding must be made for all coastal
development permits. '

Finding A. That the project as described in the application and accompanying materials,
as modified by any conditions of approval, conforms with the certified City of Malibu
Local Coastal Program.

The proposed project does not comply with LIP Chapters 4 and 10, as indicated above.
Therefore, the project does not conform to the City of Malibu LCP and this finding cannot
be made.

B. Environmentally Sensitive Habitat Area (LIP Chapter 4)

Any area not designated on the ESHA Overlay Map that meets the “environmentally
sensitive area” definition (Chapter 2 of the Malibu LIP) is ESHA and shall be accorded all
the protection provided for ESHA in the LCP. The City Biologist has identified the
physical extent of habitat meeting the definition of “environmentally sensitive area” on
the project site, based on LUP Policy 3.77, available independent evidence and the
applicant’s site-specific biological assessment prepared by Forde Biological Consultants
on July 31, 2007 (Attachment 6).
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that strict application of the zoning ordinance deprives such property of privileges
enjoyed by other property in the vicinity and under the identical zoning classification.

There are no special circumstances or exceptional characteristics applicable to the
subject property, including size, shape, topography, location, or surroundings such that
strict application of the zoning ordinance would deprive the owner of privileges enjoyed
by other properties in the vicinity and under the identical zoning classification. Indeed,
the granting of a variance to allow construction of a private staircase down the face of a
bluff would confer a special privilege not enjoyed by other properties. Strict application
of the development restrictions set forth in LIP Chapters 4 and 10 would also not deprive
the owner of privileges enjoyed by other properties in the vicinity under identical zoning
classification. The parcel is currently developed with a multi-family residence, which
constitutes reasonable, economically viable use of the property. Construction of a
private staircase on the bluff face would confer a special privilege to the property owner.

Finding 2. The granting of such variance will not be detrimental to the public interest,
safety, health or welfare, and will not be detrimental or injurious to the property or
improvements in the same vicinity and zone(s) in which the property is located.

The granting of this variance would be detrimental to the public interest in that it would
mar the natural beauty of the bluff face and could threaten a sensitive environmental
area. It would also confer a special privilege to the owner of this property that is not
enjoyed by owners of similar size properties with similar zoning and topography. While
other properties in the immediate vicinity already have staircases that extend down the
bluff face and terminate at Westward Beach, these staircases were constructed prior to
the LCP and are presumably legal non-conforming structures. All new development
applications for staircases down bluff faces are required to comply with all regulations
set forth in the LCP. '

Finding 3. The granting of the variance will not constitute a special privilege to the
applicant or property owner.

The variance would constitute a special privilege to the property owner as other
properties must comply with LCP development requirements and there is nothing
distinguishing about this parcel that justifies a different application of development
standards. The property is currently developed with a multi-family residence and the
property owner has been provided reasonable use of the property. The easement does
not confer a right to construct the bluff staircase and the private accessway is not a
legally recognized “use” of the property.

Finding 4. The granting of such variance will not be contrary to or in confiict with the
general purposes and intent of this Chapter, nor to the goals, objectives and policies of
the LCP. '
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The granting of this variance would be detrimental to the public interest in that it would
visually impact the natural beauty of the bluff face and could threaten a sensitive
environmental area. It would also confer a special privilege to the owner of this property
that is not enjoyed by owners of similar size properties with similar zoning and
topography. While other properties in the immediate vicinity already have staircases that
extend down the bluff face and terminate at Westward Beach, these staircases were
constructed prior to the LCP and are presumably legal non-conforming structures. All
new development applications for staircases down bluff faces are required to comply
with all regulations set forth in the LCP.

Finding 3. The granting of the variance will not constitute a special pnivilege to the
applicant or property owner.

The variance would constitute a special privilege to the property owner as other
properties must comply with LCP development requirements and there is nothing
distinguishing about this parcel that justifies a different application of development
standards. The property is currently developed with a multi-family residence and the
property owner has been provided reasonable use of the property. The easement does
not confer a right to construct the bluff staircase and the private accessway is not a
legally recognized “use” of the property.

Finding 4. The granting of such variance will not be contrary to or in conflict with the
general purposes and intent of this Chapter, nor to the goals, objectives and policies of
the LCP.

This variance request is contrary to the LCP in that it would confer a special privilege to
the owner of this property that is not available to other owners of similar size properties
with similar zoning and topography.

Finding 5.. The variance complies with all requirements of State and local law.

The variance request does not comply with all requirements of State and local law. In
particular, the request is inconsistent with the LCP. Specifically, there are no special
circumstances warranting relief from the development requirements prohibiting the
construction of new structures on slopes in excess of 2%z to 1.

ENVIRONMENTAL REVIEW: Pursuant to Section 15270 of the CEQA Guidelines,
CEQA does not apply to projects which a public agency rejects or disapproves.

CORRESPONDENCE: To date, no correspondence has been received regarding the
proposed project.
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Biological Assessment

For an easement, which provides beach access for 7273,7275, and 7277 AECEIVEL
Birdview Avenue, City of Malibu, Los Angeles County, California . ,
AUG 2 3 2087,

' ANNING DEBT

Prepared by:

TEL: BOS-302-7165
EMAIL! ANDREW@FORDEBIO.COM

Prepared for:

RICHARD N. SCOTT, INC.
24955 Pacific Coast Highway, Suite C-202
Malibu, California 90265

July 31, 2007



This report is a true and accurate statement of the existing
conditions of the easement, which provides beach access
for 7273,7275, and 7277 Birdview Avenue, City of Malibu,
Los Angeles County, California and complies with the
requirements of Chapter 4.4.2 of the City of Malibu Local
Coastal Program, Local Implementation Plan (2002).

Signature Date
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Introdaction

On June 22, 2007, Andrew McGinn Forde of Forde Biological Consultants (FBC) visited an easement,
which provides beach access for 7273,7275, and 7277 Birdview Avenue in the City of Malibu. The
property is located in the Point Dume area approximately 1 mile south of Pacific Coast Highway. The
easement is located between 7257 and 7271 Birdview Avenue and terminates at Westward Beach Road. A
staircase previously occupied the easement. The staircase is evident in the 1972 aerial photograph included
in Exhibit A. The staircase or parts thereof are also evident in the 2002 photographs included in Exhibit B.
The City of Malibu previously approved construction of a replacement staircase; however, the project was
stopped after the removal of the old staircase due to concerns raised by a neighbor. Photographs depicting

existing conditions are included in Exhibit C.

This report documents dominant plant and wildlife species observed within the easement. These include

species protected by the State Endangered Species Act,' the Federal Endangered Species Act,” and

species on list IB and list 2 of the California Native Plant Society’s (CNPS) Inventory of Rare and
Endangered Plants observed or expected to occur within the easement. For the purposes of this report,
species protected by the above laws, species of special concern, and those plants listed by the CNPS are
“special-status species.” This report also documents the presence or absence of sensitive plant
communities and protected trees, the potential for birds to nest at the property and the occurrence of
wetland and streams under the jurisdiction of the City of Malibu Local Coastal Plan (City of Malibu LCP),
California Department of Fish and Game (CDFG), the U.S. Ammy Corp of Engineers (USACE), and the

Regional Water Quality Control Board (RWQCB).

1 CAL. Fish & Game Code §§ 2050-2097
216 USC. §§ 1531-1544
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Vegetation

Non-native landscape plants and trees dominate the eastern portion of the easement. Native coastal bluff
scrub dominates the western portion. Native species observed by FBC within the easement include
California brickellbush (Brickellia californica), cliff aster (Wcothrh saxatilis), coastal prickly pear
(Opuntia littoralis), giant coreopsis (Coreopsis gigantean), and lemonadeberry (Rhus infegrifolia). Non-

native iceplant is also present. Vegetation distribution is depicted in Exhibit D.
Native Tree Protection Ordinance

The Native Tree Protection Ordinance protects native trees including alder (A/nus rhombifolia), California
walnut (Juglans californica), oak (Quercus sp.), toyon (Heteromeles arbutifolia), and western sycamore

(Platanus racemosa). The purpose of the ordinance is to create favorable conditions for the preservation

protected by the ordinance must have at least one trunk with a diameter measuring 6 inches or more or a
combination of two trunks with diameters totaling 8 inches or more as measured 4 ¥; feet above the natural

grade.! FBC determined that there are no protected trees located within the easement.

Common Wildlife

The only species observed within the easement during the site visit were Anna’s hummingbird (Calypte
anna), house finch (Carpodacus mexicanus), northern mockingbird (Mimus polyglottos), and side-blotched

lizard (Uta stansburiana hesperis). The only other wildlife expected to occur are common urban adapted

species.

3 CAL. Fish & Game Code §§ 3511, 4700, 5050, & 5515
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Special-Status Species

As defined by the City of Malibu LCP, special-status species include those that are protected by the State
Endangered Species Act’ and the Federal Endangered Species Act.® Special-status species also include
California fully protected species,” species recognized by the CDFG as species of special concern, and
plant species on list 1B and list 2 of the CNPS Inventory of Rare and Endangered Plants. The City of
Malibu LCP relies on the “Fully Protected Animals™ list, the “State and Federally Endangered and
Threatened Animals of California” list, and the “Special Animal’s” list produced by the CDFG and on the
“Proposed and Candidate Species” list produced by the Sacramento Fish and Wildlife Office for special-
status species determinations.® Due to the fact that the easement has been previously altered, FBC does not

expect special-status species to occur.

Nesting Birds

“The Migratory Bird Treaty Act protects the majority of migratory birds breeding in the US regardless of

their official status. The Act specifically states that it is illegal “... for anyone to take ... any migratory bird
... nests, or eggs.”’ “Take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct.'® The California Fish & Game Code protects the nest or eggs
of all birds and specifically states, “that it is unlawful to take, possess, or needlessly destroy the nest or
eggs of any bird™'' The Code defines “take” as “hunt, pursue, catch, capture, or kill, or attempt to hunt,

pursue, catch, capture, or kitl.”1

4 City of Malibu Local Coastal Plm, Locai Implementation Plan, Chapter S
S CAL. Fish & Game Code §§ 2050-2097

616 US.C.§§ 1531-1544

7 CAL. Fish & Game Code §§ 3511, 4700, 5050, & 5515

8 CAL. Fish & Game, Fully Protected Animals, May 2003, CAL. Fish & Gane, Special Animals, February 2006. CAL. Fish & Game, State & Fedenally
Endsogered & Threstened Species of Califomia, October 2006. Sacrameato Fish & Wildlife Office, Proposed & Candidate Species, Threatened & Endangered
Species System, July 2007

9 16 U.S.C. §§ 703-712, Migratory Bird Treaty Act of 1918 as amended 1936, 1960, 1968, 1969, 1974, 1978, 1986 and 1989

1050 CFR.§ 10.12

11 CAL, Fish & Game Code § 3503

12 CAL. Fish & Game Code § 86
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The coastal bluff scrub provides suitable nest sites for the common urban adapted species observed and for
others that may occur. The CDFG recognizes the breeding season in. Southern California as occurring
between March |1 and September 1."* However, Anna’s hummingbird and northern mockingbird can nest
outside this timeframe. In general, Anna's hummingbird nests from mid-December to mid-August and

northern mockingbird nests from mid-February until late September.
Environmentally Sensitive Habitat Areas

The City of Malibu LCP defines ESHA as “any area in which plant or animal life or their habitats are either
rare or especially valuable because of their special nature or role in an ecosystem.” ESHA include native
habitats, which contribute to the viability of species protected by the State and Federal endangered species
acts or those that are “fully protected” or recognized as “species of special concemn” by tﬁe State. Any
habitats with plant species on list 1B or list 2 of the California Native Plant Society’s Inventory of Rare and

Endangered Plants or habitats that are rare or valuable from a local, regional, or statewide basis including

wetlands and streams are ESHA.™

According to the ESHA and Marine Resources Map, Zuma Beach to Escondido Beach, there are no
Environmentally Sensitive Habitat Area’s (ESHA) on the property.'” However, the City of Malibu in
implementing the City of Malibu LCP considers all coastal bluffs as ESHA regardless of condition or past

use. There are no streams or wetlands located on the property.

Impact Analysis

The proposed project includes construction of a new staircase, which replaces a previously existing

staircase constructed during or before 1972. Coastal bluff scrub ESHA dominates the western portion of

the easement; however, it is patchy. A drainage pipe currently occupies this area. The staircase would be

13 CAL. Fish & Game, Personal Communication, 2007
14 City of Malibu Local Coastal Ptan, Local Implementation Plan, Chapter 4.1; City of Malibu Local Coastal Pian, Land Use Plen, Chapter 3.1
15 City of Malibu Local Coastal Plan, Local Implementation Plan, ESHA Overlay Msp
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constructed directly above this pipe, which would require a minimal amount of vegetation to be removed to
accommodate the proposed project. All though minimal, vegetation removal may affect bird nests during

construction.

As previously discussed, the Migratory Bird Treaty Act and the California Fish and Game Code protect
bird nests. FBC recommends that the property owner schedule construction to occur outside the recognized
breeding season and outside the breeding season of the species cited in this report. If this is not possible, a
qualified biologist should conduct a nest survey within and immediately adjacent to the easement before
construction begins and before the removal of any vegetation. If the biologist determines that there are no
active nests, construction activities and vegetation can proceed. Construction activities and vegetation
removal should occur within 5 days of the biologist completing the nest survey. If the biologist determines
that active nests are located within or inmediately adjacent to the easement, the biologist will establish an
appropriate buffer for each active nest. No work will occur inside the buffer of an active nest until the

fledglings are no longer dependent on the nest or until the biologist otherwise determines the nest is

Forde Biological Consultants 5 July 31, 2007




Exhibit A




aseolIRlg

ydeidojoyd feuay /61



Exhibit B




Remnant Staircase
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7273, 7275, and 7277 Birdview Avenue Easement
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hans laetz

zuma impact environmental analysis and reporting
6402 surfside way / malibu ca 90265
office / cell / home (424) 442-9862

To whom it may concern, 31 October, 2010

My name is Hans Laetz, and I work as an environmental analyst and reporter in Malibu. California. I have
over 30 years’ experience as a fulltime journalist, and spent over two decades assigning journalists, and
dispatching airborne TV news crews, around and over Southern California. I am a photojournalist carrying
credentials from the Los Angeles Police Department and Los Angeles County Sheriff’s Office. I am a
member of the Los Angeles Radio Television News Association. I have a bachelor’s degree in Journalism
from the University of Arizona, a master’s degree in Mass Communications-Journalism from California
State University-Northridge, and a Juris Doctorate from the Santa Barbara-Ventura Colleges of Law. ]
graduated from law school in 2009 and have been working as an environmental impact report consultant
and as a journalist since then.

I hereby attest that the photo I have labeled 1924 Drane aerial” is a digital copy of a photo labeled “E-
171787, which was notated that it was taken at an altitude of 1,500 feet above Point Dume on 2 February
1924 by Spence Aerial Surveys of Los Angeles, a photo that is now a part of the UCLA Geography
Department Collection.

I hereby attest that, as defined by California Evidence Code section 643, the photo I have labeled “Drane
1924 aerial” is an authenticated record as it “affect(s) an interest in real or personal property (and) is
presumed to be authentic (as) it: (a) Is at least 30 years old; (b) Is in such condition as to create no
suspicion concerning its authenticity; (¢) Was kept, or if found was found, in a place where such
writing, if authentic, would be likely to be kept or found; and (d) Has been generally acted upon as
authentic by persons havingan interest in the matter.”

Under possible penalty of perjury, I hereby attest that the above is true, on this date, October 31, 2010, at
Malibu, California.

Hans Laetz

Environmental Consultant,
Zuma Impact LLC

Malibu CA
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hans laetz

zuma impact environmental analysis and reporting
6402 surfside way / malibu ca 90265
office / cell / home (424) 442-9862

To whom it may concern, 11 November, 2010

My name is Hans Laetz, and [ work as an environmental analyst and reporter in Malibu. California. I have
over 30 years’ experience as a fulltime journalist, and spent over two decades assigning journalists, and
dispatching airborne TV news crews, around and over Southern California. I am a photojournalist carrying
credentials from the Los Angeles Police Department and Los Angeles County Sheriff’s Office. I am a
member of the Los Angeles Radio Television News Association. I have a bachelor’s degree in Journalism
from the University of Arizona, a master’s degree in Mass Communications-Journalism from California
State University-Northridge, and a Juris Doctorate from the Santa Barbara-Ventura Colleges of Law. 1
graduated from law school in 2009 and have been working as an environmental impact report consultant
and as a journalist since then.

I hereby attest that the photo I have labeled 1924 Drane east of Point Dume” is a digital copy of a photo
labeled which was notated that it was taken at an altitude of 1,500 feet above Point Dume on 2 February
1924 by Spence Aerial Surveys of Los Angeles, a photo that is now a part of the UCLA Geography
Department Collection.

This photo depicts the Hueneme, Malibu and Port Los Angeles Railway roadbed as it crosses a trestle at the
right edge of the photo, over Ramirez Canyon, and curves south down the central highland of Point Dume,
diverging from the county road at a spot near the intersection of present-day Pacific Coast Highway at
Zumirez Drive, over a trestle at what is now Wildlife Drive, and crosses the current-day campus of Point
Dume elementary school on a southward trajectory, towards the pint itself and the downgrade carved along
the coastal cliffs west of the point.

I hereby attest that, as defined by California Evidence Code section 643, the photo I have labeled *“1924
Drane east of Point Dume” is an authenticated record as it “affect(s) an interest in real or personal property
(and) is presumed to be authentic (as) it: (a) Is at least 30 years old; (b) Is in such condition as to create no
suspicion concerning its authenticity; (c) Was kept, or if found was found, in a place where such

writing, it aythentic, would be likely to be kept or found; and (d) Has been generally acted upon as
authentic by persons having an interest in the matter.”

Under possible penalty of perjury, I hereby attest that the above is true, on this date, November 11, 2010, at
Malibu, California.

Hans Laetz
Environmental Consultant,
Zuma Impact LLC

Malibu CA
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RESOLUTION NO. 09-52

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MALIBU
UPHOLDING APPEAL NO. 09-003 AND APPROVING COASTAL
DEVELOPMENT PERMIT NO. 07-106 AND VARIANCE NOS. 07-052,
08-057 AND 09-012 FOR THE CONSTRUCTION OF A NEW 110 FOOT
LONG, THREE FOOT WIDE STAIRCASE WITHIN A FIVE FOOT
WIDE PEDESTRIAN EASEMENT ALONG A BLUFF FACE AT 7271
BIRDVIEW AVENUE, AS ACCESSORY TO AN EXISTING,
RESIDENTIAL TRIPLEX ON THE ADJACENT LOT, 7273 BIRDVIEW
AVENUE (DRANE) :

THE CITY COUNCIL OF THE CITY OF MALIBU DOES HEREBY FIND, ORDER AND RESOLVE
AS FOLLOWS:

Section 1, Recitals.

A. On August 23, 2007, an application for Coastal Development Permit (CDP) No. 07-106
was submitted by Richard Scott, on behalf of property owner Clark Drane, to the Planning Division for
processing. The subject application was routed to the City Biologist and City Geologist for conformance
review. '

B. On November 9, 2007, a Notice of Application for a new coastal development permit was:
posted on the subject property. ‘

C. On December 13, 2007, the application was deemed complete for processing.

D. On March 5, 2008, the applicant submitted an application for Local Coastal Program
Amendment (LCPA) No. 08-001. The LCPA proposed allowing staircases to be constructed in existing
access easements along bluff-faces. The applicant requested that staff place the CDP application on hold
and bring both the CDP and LCPA projects together at the same Planning Commission meeting.

E. On October 9, 2008, a Notice of Public Hearing was published in a newspaper of general
circulation within the City of Malibu and was mailed to all property owners and occupants within a 500
foot radius of the subject property.

F. On October 21, 2008, the Planning Commission held a duly noticed public hearing,
reviewed and considered the staff report (which included a recommendation of denial), reviewed and
considered written reports, public testimony and related information. At the conclusion of the hearing the
Planning Commission directed staff to prepare the appropriate findings required to approve CDP No. 07-
106 and Variance (VAR) Nos. 07-052, 08-057 and 09-012.

G. On March 20, 2009, VAR No. 09-012 was added to the project scope for the reduction of
the required setback from coastal scrub Environmentally Sensitive Habitat Area (ESHA).

EXHIBIT 7
A-4-MAL-09-070 (Drane)
City Council Findings—September 14, 2009
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H. On April 9, 2009, a Notice of Public Hearing was published in a newspaper of general
circulation within the City of Malibu and was mailed to all property owners and occupants within a 500
foot radius of the subject property.

L At the April 21, 2009 Planning Commission meeting, the Commission continued the
hearing to the May 19, 2009 meeting due to a procedural error.

J. On May 7, 2009, a Notice of Public Hearing was published in a newspaper of general
circulation within the City of Malibu and was mailed to all property owners and occupants within a 500
foot radius of the subject property.

K. On May 19, 2009, the Planning Commission held a duly noticed public hearing on the
subject application, reviewed and considered the Agenda Report, public testimony and all related
information. At the conclusion of the hearing the Planning Commission adopted findings to deny CDP
No. 07-106.

L. On May 27, 2009, Appeal No. 09-003 was filed by Richard Scott on behalf of the property
owner, Clark Drane. :

M. On June 1, 2009, the appeal was deemed complete by staff.
N. On September 3, 2009, a Notice of City Council Public Hearing was published in a
newspaper of general circulation within the City of Malibu and was mailed to all property owners and

occupants within a 500 foot radius of the subject property.

0. On September 14, 2009, the City Council held a duly noticed public hearing on the subject
appeal, reviewed and considered the agenda report, public testimony and all related information.

Section 2. Environmental Review.

Pursuant to the authority and criteria contained in the California Environmental Quality Act
(CEQA), the City Council has analyzed the proposal as described above, and has found that this project is
listed among the classes of projects, which have been determined not to have a significant effect on the
environment, and therefore, is categorically exempt from the provisions of CEQA, pursuant to California
Code of Regulations Section 15303(e) — New Construction or Conversion of Small Structures. This
section allows an exemption for “construction and location of limited numbers of new, small facilities or
structures...accessory (appurtenant) structures including garages, carports, patios, swimming pools and
fences.” The construction proposed is for a staircase and therefore falls under the provisions of this
section. The City Council has further determined that none of the six exceptions to the use of a
categorical exemption applies to this project (CEQA Guidelines Section 15300.2):
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Section 3. Coastal Development Permit Findings.

Based on substantial evidence contained within the record and pursuant to Local Coastal Program
(LCP) Local Implementation Plan (LIP) Sections 13.7(B) and 13.9, the City Council adopts the findings
in the staff report, the findings of fact below, and approves CDP No. 07-106 and VAR Nos. 07-052, 08-
057 and 09-012 for the construction of a new 110 foot long, three foot wide staircase along a bluff face,
accessory to an existing, residential triplex and providing access from the triplex to the public parking lot
landward of Westward Beach.

A. General Coastal Development Permit (LIP Chapter 13)
LIP Section 13.9 requires that the following four findings be made for all coastal development permits.

Finding Al. That the project as described in the application and accompanying materials, as modified by
any conditions of approval, conforms with the certified City of Malibu Local Coastal Program.

The proposed private staircase is located within an area on the property addressed as 7271 Birdview
Avenue (APN 4468-020-021). The legal description calls the area “an easement for pedestrian purposes
over the northwesterly five feet, measured at right angles” of the aforementioned property. The location
of the easement is along a bluff-face which is dominated by approximately 45 degree (or 1 to 1) slopes.
The easement descends from the subject property, 7273 Birdview Avenue, across 7271 Birdview Avenue,
and down to the Westward Beach public parking lot at the toe of the bluff.

The project has been reviewed for conformance with the LCP. As discussed herein, the project, as
proposed and/or conditioned, conforms to the certlﬁed Clty of Mahbu LCP. The required ﬁndmgs for the
ey e s P i T T

variance requests can be made

Finding A2. The project is located between the first public road and the sea. The project conforms to the
public access and recreation policies of Chapter 3 of the Coastal Act of 1976 (commencing with Sections
30200 of the Public Resources Code).

The project is located between the first public road and the sea but will not impact public access or
recreation as the development is located on a bluff-top parcel. The Westward Beach parking lot is located
between the parcel and the ocean, and the project site does not currently provide public access to the
beach. The project site is accessible by way of a private driveway and is not accessible to the public;
therefore, vertical access at the project site is not feasible. Additionally, access to nearby public coastal
tidelands may be obtained via nearby Point Dume Headlands Park and Westward Beach Road. The
project will not result in significant impacts on public access or recreation. The project conforms to the
public access and recreation policies of the Coastal Act of 1976.

Finding A3. The project is the least environmentally damaging alternative.

Pursuant to CEQA, this project is listed among the classes of projects that have been determined not to
have a significant adverse effect on the environment and is therefore categorically exempt. The proposed
project would not result in significant adverse effects on the environment, within the meaning of CEQA,
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and that there are no further feasible alternatives that would reduce impacts on the environment. The
project complies with the development requirements of the LCP. The proposed staircase accessory to the
triplex is consistent. with the rural residential-one acre (RR-1) zoning classification of the subject

property.

The project will not result in any potentially significant impacts because there are no further feasible
conditions or alternatives that would substantially lessen any adverse effects of the development on the
environment. The following alternatives were considered.

1. No Project — The no project alternative would avoid any change to the project site, and hence, any
change to natural resources. The project site contains an easement of which its sole use is for pedestrian
access. The “no project” alternative would not allow the construction of a staircase within the easement,
which is proposed to provide safe access between Westward Beach and the property at 7273 Birdview
Avenue. The slope within the easement is at such an angle that the easement could not safely be used
without improving it, which in this case requires a staircase. Without the project, there would be no way
to safely use the pedestrian easement.

2. Smaller Project — The proposed staircase measures three feet in width and is approximately 110
feet long. The staircase fits entirely within the existing pedestrian access easement. A smaller staircase
length-wise is not feasible because it would stop mid-bluff and not span the distance between the triplex
and the Westward Beach parking lot. A smaller staircase width-wise is not feasible because the project,
as designed, meets the minimum standard for staircase width set forth in the Uniform Building Code.

3. Alternative Location — An altemnative location is not possible due to fact that the location of the
pedestrian access easement is fixed onsite. This is not a feasible altemative.

4. Proposed Location - The selected location for the staircase is on geologically stable land and is
sited entirely within the pedestrian access easement. There is no other feasible way in which to utilize the
easement safely, without first installing an access staircase, due to the slope present along the bluff-face.

Based on the site reconnaissance, photographs, review of the plans, and the nature of the surrounding
area, the City Council determined that the proposed project will have no significant adverse scenic or
visual impacts on public views due to project design, location on the site or other reasons. The project
consists of construction of a new private exterior staircase within an existing easement. The project is the
least environmentally damaging alternative.

Finding A4. If the project is located in or adjacent to an environmentally sensitive habitat area pursuant
to Chapter 4 of the Malibu LIP (ESHA Overlay), that the project conforms with the recommendations of
the Environmental Review Board, or if it does not conform with the recommendations, findings explaining
why it is not feasible to take the recommended action.

It has been determined that the property contains ESHA via a site specific Biological Assessment
completed by Forde Biological Consultants dated July 31, 2007. Additionally, LCP Land Use Plan (LUP)
Policy 3.77 designates that all beach or ocean bluff areas adjacent to marine and beach habitats are to be
considered ESHA. However, pursuant to LIP Section 4.4.4(C), the proposed project is exempt from
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review by the Environmental Review Board (ERB) because the project includes the development of new
structure in the same location as an existing structure, where no additional fuel modification is required.

B. Variance for the Reduction of the Required Bluff Setback (LIP Section 13.26.5)

A variance is requested for the construction of a staircase which descends a bluff-face. This variance is
necessary because the area of the pedestrian access easement is along a bluff. Due to the fixed location of
the easement, there is no other alternative location for the access staircase. Pursuant to LIP Section
13.26.5, the City Council may approve and/or modify an application for a variance in whole or in part,
with or without conditions, provided that it makes 10 findings of fact. Based on the foregoing evidence
contained within the record, the City Council approves VAR No. (7-052.

Finding Bl. There are special circumstances or exceptional characteristics applicable to the subject
property, including size, shape, topography, location, or surroundings such that strict application of the
zoning ordinance deprives such property of privileges enjoyed by other property in the vicinity and under
the identical zoning classification.

The project site is a five foot wide easement to be used solely for ingress and egress over a property
contiguous to a fee parcel owned by the applicant. The sole purpose of the easement is for ingress and
egress and the easement leads from the triplex property to the parking lot adjacent to Westward Beach.
The entirety of the proposed staircase is located on the face of a bluff. Strict application of the zoning

~ ordinance would deprive the owner of the use of the property and privileges enjoyed by other properties
in the vicinity and under the identical zoning classification. Neighboring properties both to the east and to
the west include private staircases to the beach.

Development regulations requiring at least a 50 foot setback from the edge of a bluff are written on a
citywide basis and cannot take into account the individual and unique characteristics a property may
exhibit. In this instance, the strict application of the ordinance would preclude the development of a safe
way in which to utilize the pedestrian access easement which descends down the bluff from the triplex on
Birdview Avenue. Without granting this variance for construction of the staircase within the easement,
the easement holder would not be able to access the easement safely. Denial of the variance would
deprive the property owner of developing his property for its intended use as a pedestrian accessway.

Finding B2. The granting of such variance will not be detrimental to the public interest, safety, health or
welfare, and will not be detrimental or injurious to the property or improvements in the same vicinity and
zone(s) in which the property is located.

The granting of the variance will allow the construction of a private staircase, which will not be
detrimental to the public’s interest, safety, health or welfare. Furthermore, the staircase will not be
detrimental or injurious to the property or improvements in the same vicinity and zone as the subject
property.

Finding B3. The granﬁng of the variance will not constitute a special privilege to the applicant or
property owner.
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The granting of the variance will not constitute a special privilege to the applicant or property owner in
that the sole purpose of the subject easement is for ingress and egress to the beach and no other use of the
property may be made. The proposed project is located in the vicinity of other private bluff staircases to
both the east and the west and is consistent with the surrounding neighborhood.

Finding B4. The granting of such variance will not be contrary to or in conflict with the general purposes
and intent of this Chapter, nor to the goals, objectives and policies of the LCP.

The granting of the variance for the reduction of the required bluff setback will not be contrary to or in
conflict with the general purposes and intent of the zoning provisions nor contrary to or in conflict with
the goals, objectives and policies of the LCP. As stated previously, granting the requested variance will
allow the subject property to be developed in a similar manner to abutting properties and no alternatives
exist that would eliminate the need for the requested variance. The proposed project has been reviewed
for conformance with the LCP and applicable City goals and policies by the City Biologist and City
Geologist.

Finding B5. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible alternative for
siting the structure and that the development does not exceed the limits on allowable development area
set forth in Section 4.7 of the Malibu LIP.

The subject parcel contains ESHA and ESHA buffer. The granting of this variance will allow for a three
foot wide, 110 foot long staircase to be constructed entirely within a five foot wide access easement.
There is no other feasible alternative location possible due to the fixed location on the parcel.

Finding B6. For variances ta stringline standards, that the project provides maximum feasible protection
to public access as required by Chapter 2 of the Malibu LIP.

The requested variance is not associated with stringline standards; therefore, this finding is not applicable.

Finding B7. The variance request is consistent with the purpose and intent of the zone(s) in which the site
is located. A variance shall not be granted for a use or activity, which is not otherwise expressly
authorized by the zone regulation governing the parcel of property.

The requested variance is for relief from a specific development standard and does not authorize a use not
otherwise permitted in the RR-1 zoning district. The proposed project is for the construction of a new
staircase accessory to an existing triplex, which is permitted in the zone.

Finding B8. The subject site is physically suitable for the proposed variance.

The site of the proposed staircase has been determined to be stable by a site specific geology report
(GeoConcepts, Inc., 2007) and the City Geologist has approved the proposed project. Furthermore, the
bluff, due to its location landward of the Westward Beach parking lot and approximately 350 feet from
the shore, is not subject to wave action or. continual erosion that could affect site stability. Prior to the
issuance of a building permit, the project will be reviewed and approved for structural integrity and
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stability. All final recommendations of the applicant’s consulting geologist and structural engineer, as
well as those recommendations of the Environmental and Building Safety Division and the City

* Geotechnical staff, will be incorporated into the final project design. As such, the subject was determined
to be physically suitable for the proposed variance.

Finding B9. The variance complies with all requirements of State and local law.

The variance complies with all requirements of State and local law. Construction of the proposed
improvement will comply with all building code requirements and will incorporate all recommendations
from applicable City agencies.

Finding B10. A variance shall not be granted that would allow reduction or elimination of public parking
for access to the beach, public trails or parkiands.

The requested variance is for relief from a specific development standard and does not involve the
reduction or elimination of public parking. Therefore, this finding is not applicable.

C. Variance for Construction on Slopes in Excess of 2% to 1 (LIP Section 13.26.5)

A variance is requested for the construction of a staircase on slopes in excess of 2% to 1. This variance is
necessary because steep slopes dominate the entire area of the pedestrian access easement. There is no
other alternative location for the access staircase. Pursuant to LIP Section 13.26.5, the City Council may
approve and/or modify an application for a variance in whole or in part, with or without conditions,
provided that it makes 10 findings of fact. Based on the foregoing evidence contained within the record,
the City Council approves VAR No. 08-057.

Finding C1. There are special circumstances or exceptional characteristics applicable to the subject
property, including size, shape, topography, location, or surroundings such that strict application of the
zoning ordinance deprives such property of privileges enjoyed by other property in the vicinity and under.
the identical zoning classification.

The subject property is a five foot wide easement to be used solely for ingress and egress over a property
contiguous to a fee parcel owned by the applicant. The sole purpose of the easement is for ingress and
egress and the easement leads from the triplex property to the parking lot adjacent to Westward Beach.
Strict application of the zoning ordinance would deprive the owner of the use of the property and
privileges enjoyed by other properties in the vicinity and under the identical zoning classification.
Neighboring properties both to the east and to the west include private staircases to the beach.

Development regulations limiting construction on slopes are written on a citywide basis and cannot take
into account the individual and unique characteristics a property may exhibit. In this instance, the strict
application of the ordinance would preclude the development of a safe way in which to utilize the
pedestrian -access easement which descends down the bluff from the triplex on Birdview Avenue.
Without granting this variance for construction of the staircase within the easement, the easement holder
would not be able to access the easement safely. Denial of the variance would deprive the property owner
of developing his property for its intended use.
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Finding C2. The granting of such variance will not be detrimental to the public interest, safety, health or
welfare, and will not be detrimental or injurious to the property or improvements in the same vicinity and
zone(s) in which the property is located. '

The granting of the variance will allow the construction of a private staircase, which will not be
detrimental to the public’s interest, safety, health or welfare. Furthermore, the staircase will not be
detrimental or injurious to the property or improvements in the same vicinity and zone as the subject

property.

Finding C3. The granting of the variance will not constitute a special privilege to the applicant or
property owner. '

The granting of the variance will not constitute a special privilege to the applicant or property owner in
that the sole purpose of the subject easement is for ingress and egress to the beach and no other use of the
property may be made. The proposed project is located in the vicinity of other private bluff staircases to
both the east and the west and is consistent with the surrounding neighborhood.

Finding C4. The granting of such variance will not be contrary to or in conflict with the general
purposes and intent of this Chapter, nor to the goals, objectives and policies of the LCP.

The granting of the variance for construction on slopes in excess of 2% to 1 will not be contrary to or in
conflict with the general purposes and intent of the zoning provisions nor contrary to or in conflict with
the goals, objectives and policies of the LCP. As stated previously, granting the requested variance will
allow the subject property to be developed in a similar manner to abutting properties and no alternatives
exist that would eliminate the need for the requested variance. The proposed project has been reviewed
for conformance with the LCP and applicable City goals and policies by the City Biologist and City
Geologist.

Finding C5. For variances to environmentally sensitive. habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible alternative for
siting the structure and that the development does not exceed the limits on allowable development area
set forth in Section 4.7 of the Malibu LIP.

The subject parcel contains ESHA and ESHA buffer. The granting of this variance will allow for a three
foot wide, 110 foot long staircase to be constructed entirely within a five foot wide access easement.
There is no other feasible alternative location possible due to the fixed location on the parcel.

Finding C6. For variances to stringline standards, that the project provides maximum feasible protection
to public access as required by Chapter 2 of the Malibu LIP.

The requested variance is not associated with stringline standards; therefore, this finding is not applicable.
Finding C7. The variance request is consistent with the purpose and intent of the zone(s) in which the site

is located. A variance shall not be granted for a use or activity, which is not otherwise expressly
authorized by the zone regulation governing the parcel of property.
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The requested variance is for relief from a specific development standard and does not authorize a use not
otherwise permitted in the RR-1 zoning district. The proposed project is for the construction of a new
staircase accessory to an existing triplex, which is permitted in the zone.

Finding C8. The subject site is physically suitable for the proposed variance.

The site of the proposed staircase has been determined to be stable by a site specific geology report
(GeoConcepts, Inc., 2007) and the City Geologist has approved the proposed project. Furthermore, the
bluff is not subject to wave action or continual erosion that could affect site stability. Prior to the issuance
of a building permit, the project will be reviewed and approved for structural integrity and stability. All
final recommendations of the applicant’s consulting geologist and structural engineer, as well as those
recommendations of the Environmental and Building Safety Division and the City Geotechnical staff, will
be incorporated into the final project design. As such, the subject was determined to be physically
suitable for the proposed variance.

Finding C9. The variance complies with all requirements of State and local law.

The variance complies with all requirements of State and local law. Construction of the proposed
improvement will comply with all building code requirements and will incorporate all recommendations
from applicable City agencies.

Finding C10. A variance shall not be granted that would allow reductton or elimination of public
parking for access to the beach, public trails or parklands.

The requested variance is for relief from a specific development standard and does not involve the
reduction or elimination of public parking. Therefore, this finding is not applicable.

D. Variance for Reduction of ESHA Setback (LIP Section 13.26.5)

A variance from the ESHA setback requirement is requested for the construction of a private access
staircase. This variance is necessary because the project is proposed on a coastal bluff and LUP Policy
No. 3.77 designates all coastal bluffs within the City to be ESHA, regardless of site conditions or past use.
The site specific biological assessment (Forde, 2007) has determined that the upper portion of the
easement contains non-native vegetation, while the lower portion of the easement contains coastal bluff
scrub ESHA.

Pursuant to LIP Section 13.26.5, the City Council may approve and/or modify an application for a
variance in whole or in part, with or without conditions, provided that it makes 10 findings of fact. Based
on the foregoing evidence contained within the record, the City Council approves VAR No. 09-012.

Finding Di. There are special circumstances or exceptional characteristics applicable to the subject
property, including size, shape, topography, location, or surroundings such that strict application of the
zoning ordinance deprives such property of privileges enjoyed by other property in the vicinity and under
the identical zoning classification.
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The site conditions on subject property are such that the strict application of the zoning ordinance
deprives the subject property owner of privileges enjoyed by other properties in the vicinity and under the
identical zoning classification. The subject variance will allow the subject easement to be developed in a
similar manner to abutting properties and because the entire easement is within coastal bluff ESHA (as
denoted by the LUP). Without granting this variance for the reduction in the required 100 foot coastal
bluff ESHA setback, there would be no way to construct the staircase which is necessary to safely utilize
the existing pedestrian easement. Neighboring properties along Birdview Avenue and Cliffside Drive
have private bluff staircases within on-site ESHA and denial of the variance would deprive the property
owner of developing his property in a similar manner with respect to required coastal bluff ESHA
setbacks.

Finding D2. The granting of such variance will not be detrimental to the public interest, safety, health or
welfare, and will not be detrimental or injurious to the property or improvements in the same vicinity and
zone(s) in which the property is located.

The project will meet all applicable building and engineering safety codes and will not be detrimental to
other adjacent properties or improvements. The proposed variance will allow the construction of an access
staircase within a five foot wide pedestrian access easement and will not be detrimental to the public’s
interest, safety, health or welfare. As stated previously, the proposed project has been reviewed and
approved by the City Geologist. The project, as proposed or conditioned, was found to be consistent with
applicable City goals and policies.

Finding D3. The granting of the variance will not constitute a special privilege to the applicant or
property owner.

Granting of the variance will not constitute a special privilege to the applicant or property owner because
there is no other feasible and safe use for the pedestrian access easement and, additionally, other
properties in the immediate vicinity also have private access staircases which descend down the bluff to
the beach below. Since the applicant is constructing a staircase within an existing access easement,
granting the variance does not constitute a special privilege to the property owner.

Finding D4. The granting of such variance will not be contrary to or in conflict with the general
purposes and intent of this Chapter, nor 1o the goals, objectives and policies of the LCP.

The granting of the variance for the reduction in the required coastal bluff ESHA setback will not be
contrary to or in conflict with the general purposes and intent of the zoning provisions nor contrary to or
in conflict with the goals, objectives and policies of the LCP. As stated earlier, granting the requested
variance will allow the subject easement to be developed in a similar manner to abutting properties and
because the entire easement is within coastal bluff ESHA (as denoted by the LUP), no alternatives exist
that would eliminate the need for the requested variance. The proposed project has been reviewed and
approved for conformance with the LCP by the City Geologist.

Finding D5. For variances to environmentally sensitive habitat area buffer standards or other
environmentally sensitive habitat area protection standards, that there is no other feasible alternative for
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siting the structure and that the development does not exceed the limits on allowable development area
set forth in Section 4.7 of the Malibu LIP.

The easement area is comprised of coastal bluff ESHA. The granting of this variance will allow for a
private staircase to be constructed entirely within a five foot wide pedestrian access easement. Due to the
fixed nature of the access easement, there is no other feasible alternative location on which to place the
staircase. Because there is already an existing drainage pipe within the casement which has precluded a
large amount of vegetation, the .installation of a staircase immediately on top of the pipe will have little
impact on sensitive habitat. Additionally, the proposed development is within the 10,000 square foot
development envelope required by LIP Section 4.7.1, which includes the existing triplex on the parcel and
the proposed staircase.

-Finding D6. For variances to stringline standards, that the project provides maximum feasible protection
to public access as required by Chapter 2 of the Malibu LIP.

The requested variance is not associated with stringline standards; therefo}e, this finding is not applicable.

Finding D7. The variance request is consistent with the purpose and intent of the zone(s) in which the
site is located. A variance shall not be granted for a use or activity, which is not otherwise expressly
authorized by the zone regulation governing the parcel of property.

The requested variance is for relief from a specific development standard and does not authorize a use not
otherwise permitted in the RR-1 zoning district. The proposed project is for the construction of a new
staircase accessory to an existing triplex, which is permitted in the zone.

Finding D8. The subject site is physically suitable for the proposed variance.

The granting of the variance will allow construction of a residence that is compatible with the surrounding
built environment. With the implementation of specific geotechnical standards, the subject site is
physically suitable for the proposed variance. The topography and presence of ESHA on the site
physically constrains proposed development, but it does not prevent development given certain locally-
common engineering measures. The subject site is physically suitable for the proposed variance in that
there is no alternate building site or configuration, which would eliminate the need for the variance
request because the entire easement area is comprised of ESHA and ESHA buffer.

Finding D9. The variance complies with all requirements of State and local law.

The variance complies with all requirements of State and local law. Construction of the proposed
accessory structure will comply with all building code requlrements and will incorporate all
recommendations from applicable City agencies.

Finding DI10. A variance shall not be granted that would allow reduction or elimination of public
parking for access to the beach, public trails or parklands.

The requested variance is for relief from a specific development standard and does not involve the
reduction or elimination of public parking. Therefore, this finding is not applicable.
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E. Environmentally Sensitive Habitat Area (LIP Chapter 4)

The project site is not designated as ESHA on the LCP ESHA Overlay Map. However, LUP Policy No.
3.77 designates all coastal bluffs within the City to be ESHA, regardless of site conditions or past use.

The 2007 Biological Assessment completed for the project identifies that the five foot wide easement area
contains a pre-existing drainage pipe and that since the staircase would be constructed directly above this
pipe, it would require a minimal amount of vegetation to be removed. The biological assessment has
recommended that any removal of vegetation will require a nesting bird survey should construction take
place during breeding season.

Pursuant to LIP Section 4.7.6, residential development within an ESHA may be approved or conditionally
approved only if the City Council makes the following supplemental findings:

Finding El. Application of the ESHA overlay chapter would not allow construction of a residence on an
undeveloped parcel.

Without granting the variance, the applicant would be denied from making beneficial use of the parcel in
question, the easement area.

Finding E2. The project is consistent with all provisions of the certified LCP with the exception of the
ESHA overlay chapter and it complies with the provisions of Section 4.7 of the Malibu LIP.

LIP Section 4.7 discusses the economically viable use of a property. This section provides development
standards for new construction that encroaches into ESHA or ESHA buffer area where no less
environmentally damaging alternatives are available. The proposed project is consistent with all
provisions of the certified LCP, with the inclusion of the three variances.

F. Native Tree Protection (LIP Chapter 5)

The provisions of the Native Tree Protection Chapter only apply to those areas containing one or more
native QOak, California Walnut, Western Sycamore, Alder or Toyon trees that have at least one trunk
measuring six inches or more in diameter, or a combination of any two trunks measuring a total of eight
inches or more in diameter, four and one half feet from the ground. The areas to be disturbed by the
project do not accommodate any trees. Accordingly, the findings in the Native Tree Protection Chapter
are not applicable.

G. Scenic, Visual and Hillside Resource Protection (LIP Chapter 6)

The Scenic, Visual and Hillside Resource Protection Chapter governs those CDP applications concerning
any parcel of land that is located along, within, provides views to or is visible from any scenic area, scenic
road, or public viewing area. The proposed project is visible from Westward Beach, a designated scenic
area. Therefore, LIP Chapter 6 applies and the five findings set forth in LIP Section 6.4 are made as
follows.




Resolution No. 09-52
Page 13 of 22

Finding G1. The project, as proposed, will have no significant adverse scenic or visual impacts due to
project design, location on the site or other reasons.

Due to fixed location of the pedestrian access easement, no feasible alternative building site location
exists where the staircase would not be visible from Westward Beach. The proposed staircase has been
designed to emulate the existing nearby staircases and will have no significant adverse scenic or visual
impacts due to project design, location on the site or other reasons.

Finding G2. The project, as conditioned, will not have significant adverse scenic or visual impacts due to
required project modifications, landscaping or other conditions.

The project has been designed to avoid any ‘adverse or scenic impacts. The proposed staircase has been
conditioned to utilize colors and materials that will be compatible with the surrounding natural
environment and the staircase will be compatible with the other existing staircases in the surrounding
neighborhood.

Finding G3. The project, as proposed or as conditioned, is the least environmentally damaging
alternative.

As discussed in Finding A3, the project as proposed or conditioned is the least environmentally damaging
alternative.

Finding G4. There are no feasible alternatives to development that would avoid or substantially lessen
any significant adverse impacts on scenic and visual resources.

The pedestrian access easement is within a fixed location on the subject property. There are no alternative
locations for the proposed project that would avoid of substantially lessen any significant adverse impacts
on scenic and visual resources.

Finding G5. Development in a specific location on the site may have adverse scenic and visual impacts
but will eliminate, minimize or otherwise contribute to conformance to sensitive resource protection
policies contained in the certified LCP.

The proposed staircase will be visible from Westward Beach, an identified scenic area. However, due to
the fixed nature of the access easement, there is no other feasible location for the construction of the
staircase.

H. Transfer Development Credit (LIP Chapter 7)

Pursuant to LIP Section 7.2 the regulations requiring a transfer of development credit apply to any action
to authorize a coastal development permit for a land division or multi-family development. This CDP
does not involve a land division or multi-family development and is located within an easement which is
vacant; therefore, LIP Chapter 7 does not apply.
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L. Grading (LIP Chapter 8)

There is no grading associated with the proposed project. Therefore, the project conforms to the grading
requirements as set forth under LIP Section 8.3, which ensures that new development minimizes the
visual and resource impacts of grading and landform alteration by restricting the amount of non-exempt
grading to a maximum of 1,000 cubic yards for a residential parcel.

J. Hazards (LIP Chapter 9)

Pursuant to LIP Section 9.3, written findings of fact, analysis and conclusions addressing geologic, flood
and fire hazards, structural integrity or other potential hazard must be included in support of all approvals,
denials or conditional approvals of development located on a site or in an area where it is determined that
the proposed project causes the potential to create adverse impacts upon site stability or structural
integrity. The project was analyzed for the hazards listed in LIP Section 9.2(A)(1-7).

Finding JI. The project, as proposed, will neither be subject to nor increase instability of the site or
structural integrity from geologic, flood, or fire hazards due to project design, location on the site or
other reasons.

Analysis of the project for hazards included review of the following documents/data, which are available
on file with the City: 1) existing City geologic data maintained by the City; and 2) Preliminary Geologic
Opinion Report prepared by GeoConcepts, Inc. dated June 18, 2007.

Based on staff’s review of the above referenced information, it has been determined that:

1. The project site could be subject to hazards from seismically-induced landslide.
2. The project site is in the vicinity of extreme fire hazard areas.

The City Geologist has reviewed the project and found that there were no substantial risks to life and
property related to any of the above hazards provided his recommendations and those contained in the
associated geotechnical reports are incorporated into the project design.

Landslide Hazard

The June 2007 GeoConcepts report states that “the bluff portion of the site is located within landslide
zone on the State of California Seismic Hazard Map (Plate 3). Ancient or recent bedrock landslides were
not observed on the property. Geologic maps...do not depict landslides in the local area that could
adversely affect the subject property from a geologic viewpoint.”

Based on the findings of the June 2007 report, “the orientation the bedrock structure for the bluff slope is
geologically favorable. Therefore, the proposed stairway from the mesa to the beach should be supported
by the bedrock.” Nonetheless, the property owner will be required to record an “Assumption of Risk and
Release” for landslide hazard prior to permit issuance. This requitement is included as a condition of
approval in Section 4 of this resolution.
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Fire Hazard

The entire city limits of Malibu are located within the fire hazard zone, so no other alternatives were
considered. As such, the proposed project as conditioned will not be subject to nor increase the instability
of the site or structural integrity involving wildfire hazards. However, a condition of approval has been
included in Section 4 of this resolution which requires that the property owner indemnify and hold
harmless the City, its officers, agents, and employees against any and all claims, demands, damages,
costs, and expenses of liability arising out of the acquisition, design, construction, operation, maintenance,
existence, or failure of the permitted project in an area where an extraordinary potential for damage or
destruction from wildfire exists as an inherent risk to life and property.

The project will incorporate all recommendations contained in the cited geotechnical report; as such, the
proposed project will not increase instability of the site or structural integrity from geologic, flood or any
other hazards.

Finding J2. The project, as conditioned, will not have significant adverse impacts on site stability or
structural integrity from geologic, flood or fire hazards due to required project modifications,
landscaping or other conditions.

As discussed previously, the project, as conditioned, will not be adversely affected relative to potential
geotechnical impacts. The project will neither be subject to nor increase instability of the site or structural
integrity from geologic, flood, or fire hazards, location on the site, or other reasons.

Finding J3. The project, as proposed, is the least environmentally damaging alternative relative to
hazards.

As discussed previously, the project will not result in potentially significant impacts on the physical
environment. The proposed project is the least environmentally damaging alternative relative to hazards.

Finding J4. There are no alternatives to development that would avoid or substantially lessen impacts on
site stability or structural integrity.

As discussed previously, there are no alternatives to development that would avoid or substantially lessen
impacts on site stability or structural integrity.

Finding J5. Development in a specific location on the site may have adverse impacts but will eliminate,
minimize or otherwise contribute to conformance to sensitive resource protection policies contained in
the certified Malibu LCP.

The City’s review did not identify any unavoidable hazards or subsequent mitigatibn related to the
development, provided that standard engineering techniques are followed. Therefore, no adverse impacts
are anticipated to hazards or to sensitive resource protection policies contained in the LCP.
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K. Shoreline and Bluff Development (LIP Chapter 10)

LIP Section 10.3 requires that shoreline and bluff development findings be made if the project is
anticipated to result in potentially significant adverse impacts on coastal resources, including public
access and shoreline sand supply. The project is not anticipated to result in such impacts. The proposed
staircase is designed to minimize risks and assure stability and structural integrity while neither creating
nor contributing significantly to erosion or adverse impacts on public access. The project site is not
subject to wave uprush and will not impact shoreline sand supply processes; therefore, the project was not
referred to the City Coastal Engineer. The required findings in LIP Section 10.3 are made as follows.

Finding KI. The project, as proposed, will have no significant adverse impacts on public access,
shoreline sand supply or other resources due to project design, location on the site or other reasons.

The project is located on the seaward side of Birdview Avenue, but it does not touch the sand. The
project site does not currently offer public access and will not impede public access once constructed.
The Westward Beach parking lot is sited between the bluff and the sand. Therefore, the project will not
adversely affect shoreline sand supply or other resources due to project design, location on the site or for
other reasons.

Finding K2. The project, as conditioned, will not have significant adverse impacts on public access,
shoreline sand supply or other resources due to required project modifications or other conditions.

As discussed previously, the project, as designed, conditioned and approved by the City Geologist, will
not have any significant adverse impacts on public access, shoreline sand supply or other resources.

Finding K3. The project, as proposed or as conditioned, is the least environmentally damaging
alternative.

As discussed in Finding A3, the proposed project, as conditioned, is the least environmentally damaging
alternative.

Finding K4. There are no alternatives to the proposed development that would avoid or substantially
lessen impacts on public access, shoreline sand supply or other resources.

As discussed in Finding K2, the project, as designed or conditioned, will not have any significant adverse
impacts on public access, shoreline sand supply or other resources.

Finding K5. In addition, if the development includes a shoreline protective device, that it is designed or
conditioned to be sited as far landward as feasible, to eliminate or mitigate to the maximum feasible
extent adverse impacts on local shoreline sand supply and public access, that there are no alternatives
that would avoid or lessen impacts on shoreline sand supply, public access or coastal resources and that
it is the least environmentally damaging alternative. ’

The project does not include a shoreline protective device; therefore, this finding does not apply.
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L. Archaeology (LIP Chapter 11)

LIP Chapter 11 requires certain procedures be followed to determine potential impacts on archaeological
resources. According to the City of Malibu Cultural Resources Map, the subject site has an intermediate
potential to-contain sensitive resources. However, since no grading is associated with the subject project,
no further study is required at this time. Nonetheless, standard conditions of approval have been included
in Section 4 of this resolution which pertain to the protection of cultural resources. Should any potentially
important cultural resources be found in the course of geologic testing or during construction, work shall
immediately cease until a qualified archaeologist can provide an evaluation of the nature and significance
of the resources and until the Planning Manager can review this information.

M. Public Access (LIP Chapter 12)
No issue of public prescriptive rights has been raised.

Lateral Access- Although the project site is located on the ocean side of Birdview Avenue, the Westward
Beach Parking Lot separates the easement from the beach. The project site does not have potential to
dedicate lateral access.

Bluff-Top Access- The project site is a bluff-top parcel; however, no potential project-related or
cumulative impact on bluff-top access is anticipated because the site does not have potential to offer bluff-
top access. The project site is accessible by way of a private driveway and is not accessible to the public.
Due to the topography of the project site, public safety concerns may arise if bluff-top access was
provided.

Trail Access- No mapped trails are located on or adjacent to the subject property; however California
State Parks identifies two trails which are located at the nearby Point Dume Headlands Park and provide
public access to the beach. The proposed project will not lmpede the existing trails; therefore, no
conditions or findings for trail access are required.

Recreational Access- The project site does not include nor have any public accessways to existing or
planned public recreational areas. The proposed project will not impact any existing recreational access;
therefore, no conditions or findings for recreational access are required. :

Vertical Access- The project site is accessible by way of a private driveway and is not accessible to the
public; therefore, vertical access at the project site is not feasible. Additionally, access to nearby public
coastal tidelands is available at the Point Dume Headlands Park (approximately 760 feet to the southeast)
and Westward Beach Road located approximately 2,900 feet to the west. The project, as proposed, does
not block or impede access to the ocean. The project site is located on the top of a bluff and does not
affect the public’s ability to access the beach. Consistent with LIP Section 12.6, due to the ability of the
public, through other reasonable means, to reach nearby coastal resources, an exception for public vertical
access has been determined to be appropriate for the project and no condition for vertical access has been
required. The following findings and analysis were conducted in accordance with LIP Section 12.7.3
regarding vertical access. Due to these findings, LIP Section 12.7.1 is not applicable.
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Finding MI. The type of access potentially applicable to the site involved (vertical, lateral, blufftop, etc.)
and its location in relation to the fragile coastal resource to be protected, the public safety concern, or
the military facility which is the basis for the exception, as applicable.

As discussed previously, the project site is accessible by way of a private driveway and vertical public
access at the project site is not feasible. Vertical access would not impact fragile coastal resources or
have any impact on a military facility. The basis for the exception to the requirement for vertical access is
associated with the availability of access adjacent to the project site and a mile west of the project site.

Finding M2. Unavailability of any mitigating measures to manage the type, character, intensity, hours,
season or location of such use so that fragile coastal resources, public safety, or military security, as
applicable, are protected.

Vertical access would not impact fragile coastal resources or have any impact on a military facility. The
basis for the exception to the requirement for vertical access is associated with the availability of access
nearby as described previously.

Finding M3. Ability of the public, through another reasonable means, to reach the same area of public
tidelands as would be made accessible by an access way on the subject land.

The project as proposed does not block or impede access to the ocean. No legitimate governmental or
public interest would be furthered by requiring access at the project site because: a) existing access to
coastal resources is adequate; and b) the proposed project will not impact the public’s ability to access the
shoreline or other coastal resources.

N. Land Division (LIP Chapter 15)

This project does not involve a division of land as defined in LIP Sectlon 15.1. Therefore, LIP Chapter
15 does not apply.

0. Onsite Wastewater Treatment System (LIP Chapter 18)

LIP Chapter 18 addresses OWTS. The proposed prOJect does not include an OWTS; therefore, this
chapter does not apply.

Section 4. Conditions of Approval

Based on the foregoing findings and evidence contained within the record, the City Council
hereby approves Coastal Development Permit No. 07-106 and Variance Nos. 07-052, 08-057 and 09-012,
subject to the following conditions.

Standard Conditions

1. The applicants and property owners, and their successors in interest, shall indemnify and defend
the City of Malibu and its officers, employees and agents from and against all liability and costs
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relating to the City's actions concerning this project, including (without limitation) any award of
litigation expenses in favor of any person or entity who seeks to challenge the validity of any of
the City's actions or decisions in connection with this project. The City shall have the sole right to
choose its counsel and property owners shall reimburse the City’s expenses incurred in its defense
of any lawsuit challenging the City’s actions concerning this project.

Approval of this application allows the construction of a 110 foot long, three foot wide private
staircase entirely within the five foot wide pedestrian access easement that runs over the property
addressed as 7271 Birdview Avenue. The staircase will connect the existing triplex at 7273
Birdview Avenue to the Westward Beach parking lot.

. This permit shall be valid for two years from the effective date of this approval, September 14,

2009, and shall automatically expire unless extended in accordance with the LCP. An extension to
the permit may be granted by the approving authority for due cause. Extensions shall be requested
in writing by the applicant or authorized agent at least two weeks prior to expiration of the two-
year period and shall set forth the reasons for the request.

Pursuant to LIP Section 13.18.2, this permit and rights conferred in this approval shall not be
effective until all permittees or authorized agent(s) signs, notarizes and returns the Acceptance of
Conditions- Affidavit accepting the conditions set forth herein. The applicant shall file this form
with the Planning Division within 10 working days of this decision.

This resolution (including signed and notarized Acceptance of Conditions Affidavit and
Department Review Sheets) shall be copied in its entirety and placed directly onto a separate plan
sheet(s) behind the cover sheet of the construction plans submitted to the City of Malibu
Environmental and Building Safety Division for plan check.

The applicant shall submit three full sets of plans, including the pages described in Condition No.
5, to the Planning Division prior to entering building plan check.

Questions of intent or interpretation of any condition of approval will be resolved by the Planning
Manager upon written request of such interpretation.

Minor changes to the approved plans or the conditions of approval may be approved by the
Planning Manager, provided such changes achieve substantially the same results and the project is
still in compliance with the M.M.C. and the LCP. An application with all required materials and
fees may be required.

All structures shall conform to the City of Malibu Environmental and Building Safety Division
and City Geologist requirements. Notwithstanding this review, all required permits shall be
secured. '

The applicant shall request a final planning inspection prior to final inspection by the Building
Division. '
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If potentially important cultural resources are found in the course of geologic testing or during
construction, work shall immediately cease until a qualified archaeologist can provide an
evaluation of the nature and significance of the resources and until the Planning Manager can
review this information. Where, as a result of this evaluation, the Planning Manager determines
that the project may have an adverse impact on cultural resources; a Phase II Evaluation of cultural
resources shall be required pursuant to LIP Chapter 11.3(F).

If human bone is discovered during geologic testing or during construction, work shall
immediately cease and the procedures described in Section 7050.5 of the California Health and
Safety Code shall be followed. Section 7050.5 requires notification of the coroner. If the coroner
determines that the remains are those of a Native American, the applicant shall notify the Native
American Heritage Commission by phone within 24 hours. Following notification of the Native
American Heritage Commission, the procedures described in Section 5097.94 and Section
5097.98 of the California Public Resources Code shall be followed.

Pursuant to LIP Section 13.20, development pursuant to an approved coastal development permit
shall not commence until the coastal development permit is effective. The coastal development
permit is not effective until all appeals, including those to the California Coastal Commission,
have been exhausted. In the event that the California Coastal Commission denies the permit or
issues the permit on appeal, the coastal development permit approved by the City is void.

This coastal development permit runs with the land and binds all future owners of the property.

Violation of any of the conditions of this approval may be cause for revocation of this permit and
termination of all rights granted there under.

Construction Phase

16.

17.

Construction hours shall be limited to Monday through Friday from 7:00 a.m. to 7:00 p.m. and
Saturdays from 8:00 a.m. to 5:00 p.m. No construction activities shall be perrmtted on Sundays
and City-designated holidays.

Construction management techniques, including minimizing the amount of equipment used
simultaneously and increasing the distance between emission sources, will be employed as
feasible and appropriate. All trucks leaving the construction site shall adhere to the California
Vehicle Code. In addition, construction vehicles shall be covered when necessary; and their tires
will be rinsed off prior to leaving the property.

Colors and Materials

18.

New development in scenic areas visible from scenic roads or public viewing areas shall
incorporate colors and exterior materials that are compatible with the surrounding landscape.
Colors shall be compatible with the surrounding environment (earth tones) including shades of
green, brown and gray, with no white or light shades and no bright tones.
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19. The use of highly reflective materials shall be prohibited.

20. The colors and materials proposed shall be clearly indicated on all building plans and shall be
reviewed and approved by the Planning Division prior to building plan check.

Geology

21. All recommendations of the consulting Certified Engineering Geologist or Geotechnical Engineer
and/or the City Geologist shall be incorporated into all final design and construction, including
foundations. Final plans shall be reviewed and approved by the City Geologist prior to the
issuance of a building permit.

Biology

22. To avoid impacts to nesting birds, any vegetation removal scheduled between February 15 and
August 30 will require nesting bird surveys by a qualified biologist prior to initiation of such
activities. Should active nests be identified, a buffer area no less than 150 feet (300 feet for
raptors) shall be fenced off until it is determined by a qualified biologist that the nest is no longer
active. A report discussing the results of nesting bird surveys shall be submitted to the City
Biologist prior to ANY vegetation removal on site.

23. No new landscaping is proposed with this project; therefore, none is approved. Should the
applicant intend to plant any new vegetation, a detailed landscape plan shall be submitted for
review and approval prior to any planting.

Deed Restriction

24. The property owner is required to acknowledge, by recordation of a deed restriction, that the

25.

property is subject to hazards associated with development on a bluff, and that the property owner
assumes said risks and waives any future claims of damage or liability against the City of Malibu
and agrees to indemmify the City of Malibu against any liability, claims, damages or expenses
arising from any injury or damage due to such hazards. The property owner shall provide a copy
of the recorded document to Planning Division staff prior to final planning approval.

The property owner is required to execute and record a deed restriction which shall indemnify and
hold harmless the City, its officers, agents, and employees against any and all claims, demands,
damages, costs and expenses of liability arising out of the acquisition, design, construction,
operation, maintenance, existence or failure of the permitted project in an area where an
extraordinary potential for damage or destruction from wildfire exists as an inherent risk to life
and property. The property owner shall provide a copy of the recorded document to Planning
Division staff prior to final planning approval.
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The City Clerk shall certify the adoption of this Resolution.

PASSED, APPROVED AND ADOPTED this 14th day of September, 2009.

ATTEST:

s Prpe

N

ANDY STERN, ¥fayor

LISA POPE, City Clérk
(seal) - .

APPROVED AS TO FORM:

(CQrtesein

CHRISTI HOGIN, CityMorney

Any action challenging the final decision of the City made as a result of the public hearing on this
application must be filed within the time limits set forth in Section 1.12.010 of the Malibu Municipal

Code and Code of Civil Procedure.

1 CERTIFY THAT THE FOREGOING RESOLUTION NO. 09-52 was passed and adopted by the City
Council of the City of Malibu at the regular meeting thereof held on the 14™ day of September, 2009, by

the following vote:

AYES: 3 Councilmembers:
NOES: o2 Councilmembers:
ABSTAIN: (
ABSENT: 0

S )
M cA P S
LISA POPE, City (Merk
: (seal}

Sibert, Barovsky, Stern
Conley Ulich, Wagner
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