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  California Coastal   

Commission 

 
From: Karl Schwing  
Sent: Tuesday, December 22, 2009 5:25 PM 
To: 'Drapkin, Scott CD' 
Cc: Montgomery, John CD; Teresa Henry 
Subject: Laguna Terrace Mobile Home Park, VTTM 09-03, CDP 09-36 - Appealability 
 
Scott, 
 
It has come to my attention that the City has mailed out a public hearing notice on the subject vesting tentative tract map and 
coastal development permit to divide the Laguna Terrace Mobile Home Park into 158 mobile home lots and 4 lettered lots and that 
a hearing is scheduled for January 5, 2010, before the City Council.  As you know, part of the project area is within the City’s 
jurisdiction and part is within the Commission’s jurisdiction.  We do believe there remain a number of outstanding issues with this 
land division and that it is premature for the City to proceed at this time, as discussed in our letter to the Planning Commission in 
October.  However, the main purpose of this email is to advise you of our disagreement with your determination regarding the 
appealability of the City’s action on its coastal permit to the Commission.  The hearing notice states that the City’s action on the 
portion of the development that is within its jurisdiction would not be appealable to the Commission.  We can understand how the 
City arrived at this conclusion if it were relying on the lot lines identified by Lot Line Adjustment 95-01 that received certain City 
approvals but has not been approved by any coastal development permit.  For purposes of the Coastal Act, the lot lines are as 
they were preceding that lot line adjustment.  Therefore, we view the action the City is now considering on vesting tentative tract 
map 17301 (application no. 09-03/CDP 09-36) as authorizing a division of land that involves the larger approximately 229.31 acre 
parcel that we understand existed prior to LLA 95-01 and that this mobile home park is partly located on.  Since there is an 
appeals area (which is identified on the City’s post-cert map) within that larger parcel that is a part of the land division that would 
be partially authorized by this pending coastal permit, the City’s action on that coastal permit is appealable to the Commission.  
Therefore, we recommend that the City re-circulate the hearing notice to indicate that its action on the coastal permit for the 
development that is within its jurisdiction is appealable to the Commission. 
 
Please note that I will be out of the office and returning on January 4, 2010.  If you have questions or wish to discuss further and 
are in need to urgent assistance, Teresa Henry, our District Manager, will have limited availability the week of December 28th and 
is familiar with this matter.   
 
Thanks for your attention to this issue. 
  
Karl Schwing 
California Coastal Commission 
South Coast Area Office/Long Beach 
 



 
 
From: Penny Elia [mailto:greenp1@cox.net]  
Sent: Monday, January 04, 2010 10:03 AM 
To: Drapkin, Scott CD 
Cc: Toni Iseman; elizabethpearson2@cox.net; kellyboyd2006@gmail.com; Jane Egly; Verna Rollinger; Karl Schwing; Sherilyn 
Sarb; Andrew Willis; Aaron McLendon; Erinn Wilson; Ben Neill; James Smith; Chad Loflen; Tony Felix; Phillips, Mike WQ; Frank, 
Ken CM; Montgomery, John CD; Peter Douglas; Lisa Haage; Teresa Henry; Shissler, David WQ; May, Steve 
PW; jonathan_d_snyder@r1.fws.gov 
Subject: Agenda Item #18 - Laguna Beach City Council - January 5, 2010 
  
Good morning, Scott -  
  
Hope you enjoyed a lovely holiday season. 
  
Would you please be kind enough to advise why Coastal Commission staff's recommendation below has not been 
addressed? 
  
However, the main purpose of this email is to advise you of our disagreement with your determination regarding the 
appealability of the City’s action on its coastal permit to the Commission.  The hearing notice states that the City’s action 
on the portion of the development that is within its jurisdiction would not be appealable to the Commission.  We can 
understand how the City arrived at this conclusion if it were relying on the lot lines identified by Lot Line Adjustment 95-
01 that received certain City approvals but has not been approved by any coastal development permit.  For purposes of 
the Coastal Act, the lot lines are as they were preceding that lot line adjustment.  Therefore, we view the action the City is 
now considering on vesting tentative tract map 17301 (application no. 09-03/CDP 09-36) as authorizing a division of land 
that involves the larger approximately 229.31 acre parcel that we understand existed prior to LLA 95-01 and that this 
mobile home park is partly located on.  Since there is an appeals area (which is identified on the City’s post-cert map) 
within that larger parcel that is a part of the land division that would be partially authorized by this pending coastal 
permit, the City’s action on that coastal permit is appealable to the Commission.  Therefore, we recommend that the City 
re-circulate the hearing notice to indicate that its action on the coastal permit for the development that is within its 
jurisdiction is appealable to the Commission. 
  
Based on the above along with decades of questionable and destructive development activity at the park, numerous 
LCP inconsistencies that include but are not limited to potential for additional development, impacts to biological 
resources (very high and high value habitat/ESAs and multiple mapped watercourses), fuel modification related to new 
subdivisions and requirements to protect sensitive habitat areas, implementation of water quality protection 
requirements (new MS4 Permit as an example), and the general complete lack of analysis of the impacts of this 
possible "priority development project" we are unclear as to why this is moving forward to City Council with approval 
recommendation. 
  
Time and time again the words "bullet proof" are used from the dais as it relates to proposed projects and various 
issues.  It would appear from staff's recommendation for adoption that you find this proposal bullet proof. 
  
Thank you for taking the time to consider these comments. 
  
Best wishes in the New Year -  
  
Penny Elia 
Sierra Club 
949-499-4499 
  

 

 

EXHIBIT# 6 
Page 1 of 1  

Application Number: 
5-10-014-EDD

  California Coastal   
Commission 

mailto:greenp1@cox.net
mailto:elizabethpearson2@cox.net
mailto:kellyboyd2006@gmail.com
mailto:jonathan_d_snyder@r1.fws.gov


Filed 12/22/04  North Pacifica LLC v. Cal. Coastal Comm. CA1/4 
 

NOT TO BE PUBLISHED IN OFFICIAL REPORTS 
 

California Rules of Court, rule 977(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 977(b).  This opinion has not been certified for publication or 
ordered published for purposes of rule 977. 

 
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

 
FIRST APPELLATE DISTRICT 

 
DIVISION FOUR 

 
 

NORTH PACIFICA LLC, 
 Plaintiff and Appellant, 
v. 
CALIFORNIA COASTAL 
COMMISSION, 
 Defendant and Respondent; 
CITY OF PACIFICA, 
 Real Party in Interest and 
 Respondent. 

 
 
 
 
      A101434 
 
      (San Mateo County 
      Super. Ct. No. CIV 426268) 
 

 

 The City of Pacifica (City) granted a coastal development permit to appellant 

North Pacifica LLC (NP), and determined that the permit was not subject to review by 

the California Coastal Commission (Commission).  The Commission challenged the 

City’s determination of the Commission’s power of review, and informed the City that 

NP’s proposed development was within 100 feet of a wetland and thus the City’s 

approval of the development was appealable to the Commission.  (Pub. Resources Code, 

§ 30603.)  The City maintained its original position, and the Commission set a hearing to 

resolve the appealability dispute.  (Cal. Code Regs., tit. 14, § 13569.)  NP filed a petition 

for a writ of mandate to restrain the Commission from holding an appealability hearing or 

any other proceeding concerning the project.  The trial court denied NP’s petition, finding 
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that NP had to exhaust its administrative remedies of proceeding through the regulatory 

hearing on the appealability issue.  We agree, and affirm the trial court’s order. 

FACTS 

 Appellant NP is a building developer.  In August 2002, the City granted NP a 

coastal development permit to build 43 residential units on 4.2 acres of land.  The City 

sent notice of its approval of a coastal development permit to the Commission.  (Pub. 

Resources Code, § 30603, subd. (d).)  The City had concluded, and so advised the 

Commission, that approval of NP’s project was not appealable to the Commission.  (Cal. 

Code Regs., tit. 14, § 13569, subd. (a).)  The Commission’s executive director disagreed.  

The Commission explained to the City that NP’s project was within 100 feet of wetlands 

and thus fell within the Commission’s power to review the City’s approval of the project.  

(Pub. Resources Code, § 30603, subd. (a)(2).) 

 Commission staff informed the City that its notice was deficient in misstating that 

approval of the project was not appealable, and suspended NP’s coastal development 

permit until a corrected notice was issued and the appeal period to the Commission had 

expired.  Alternatively, if the City continued to maintain that project approval was not 

appealable, then the Commission said it would conduct a hearing to resolve the 

appealability issue.  (Cal. Code Regs., tit. 14, § 13569, subd. (d).)  The City responded 

that it would not revise its notice because NP’s project was not near wetlands and 

therefore not subject to Commission review.  As the appealibility controversy continued, 

a City resident filed a notice of appeal with the Commission.1  The Commission set a 

hearing in December 2002 to decide the appealability issue. 

 NP protested the Commission’s suspension of its coastal development permit and, 

on October 9, 2002, filed a petition for a writ of mandate to restrain the Commission from 

conducting an appealability hearing or any other proceeding concerning the coastal 
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1  The City resident, John Curtis, is a real party in interest on the subject writ of 
mandate, but not a party to this appeal.  
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development permit.  Following receipt of opposition papers and a hearing, the trial court 

denied the petition upon concluding that NP failed to exhaust its administrative 

remedies.2  At the writ hearing, the court indicated that the question of whether the NP 

project approval was appealable to the Commission should proceed through the 

administrative process.  NP timely appealed the court’s November 2002 order, and 

completed briefing in September 2004.  Meanwhile, NP filed a separate petition for a writ 

of mandate challenging the Commission’s assertion of authority, and the trial court 

stayed the Commission from conducting its proposed appealability hearing pending 

resolution of this case. 

DISCUSSION 

A. The California Coastal Act of 1976. 

 The California Coastal Act of 1976 (Act) protects the coast from unregulated 

development.  (Pub. Resources Code, § 30000 et seq.)  The Act encourages state and 

local cooperation in coastal land use management and, to that end, provides for 

enactment of local coastal programs implementing the policies of the Act with oversight 

by the Commission, a state agency.  (Pub. Resources Code, §§ 30001.5, subd. (e), 30004, 

subd. (a), 30108.6, 30500, 30510.)  The Commission was established to provide 

“statewide supervision over coastal zone development, to avoid local pressures having an 

undue impact upon the planning for this unique and irreplaceable resource.”  (City of 

Chula Vista v. Superior Court (1982) 133 Cal.App.3d 472, 481.) 

 Local governments within the coastal zone are charged with preparing a local 

coastal program that incorporates land use plans and zoning ordinances meeting the 

requirements of the Act.  (Pub. Resources Code, §§ 30108.6, 30500.)  A local coastal 

program serves “essentially the same function as a general plan.”  (City of Chula Vista v. 
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2  NP claims that the Commission admitted all facts pleaded in NP’s petition because 
the Commission filed an opposition brief in the trial court, instead of a return.  No 
admissions were made.  The trial court specifically ordered the Commission to file an 
opposition brief instead of a return. 
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Superior Court, supra, 133 Cal.App.3d 472, 487.)  Local coastal programs are developed 

in consultation with the Commission, and are subject to its approval.  (Ibid.; Pub. 

Resources Code, §§ 30500, subd. (c), 30510.) 

 Commission oversight of coastal land use does not end with certification of a local 

coastal program.  After certification of its local coastal program, a local government’s 

approval of certain coastal development, such as development within 100 feet of a 

wetland, is subject to appeal and review by the Commission.  (Pub. Resources Code, 

§ 30603.)  An appeal may be lodged by “any aggrieved person” or the Commission itself.  

(Cal. Code Regs., tit. 14, § 13111, subd. (a).)  The local government makes the initial 

determination of whether the project under its consideration is appealable to the 

Commission.  (Cal. Code Regs., tit. 14, § 13569, subd. (a).)  “If the determination of the 

local government is challenged by the applicant or an interested person, or if the local 

government wishes to have a Commission determination as to the appropriate designation 

[i.e., appealable or non-appealable], the local government shall notify the 

Commission . . . and shall request an Executive Director’s opinion.”  (Cal. Code Regs., 

tit. 14, § 13569, subd. (b).) 

 If the executive director’s determination of appealability for the project area “is 

not in accordance with the local government determination, the Commission shall hold a 

hearing for purposes of determining the appropriate designation for the area.  The 

Commission shall schedule the hearing on the determination for the next Commission 

meeting (in the appropriate geographic region of the state) following local government 

request.”  (Cal. Code Regs., tit. 14, § 13569, subd. (d).) 

B. Appellant NP’s petition for a writ of mandate was properly denied. 

 Regulations promulgated under the Act authorize the Commission to hold a 

hearing to resolve the conflict between the City and the Commission as to whether the 

City’s approval of the NP coastal development project is appealable to the Commission.  

(Cal. Code Regs., tit. 14, § 13569.)  The trial court properly denied appellant NP’s 
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petition for a writ of mandate that sought to constrain the Commission from conducting 

an appealability hearing. 

 NP’s numerous arguments on this appeal from the denial of its writ petition are 

unavailing.  NP first argues that the Commission has no jurisdiction over coastal 

development projects.  The argument, made for the first time on appeal, is based upon a 

Third District opinion now under review by our Supreme Court.  (Marine Forests 

Society v. California Coastal Com. (2002) 104 Cal.App.4th 1232, review granted Apr. 9, 

2003, S113466 (Marine Forests).)  In Marine Forests, the intermediate appellate court 

held that the appointment mechanism for the Commission constituted a violation of the 

separation of powers provision of the California Constitution because Commission 

members, who exercise executive powers, could be removed at the pleasure of the 

Legislature.  (Id. at pp. 1239-1252.)  The Third District affirmed a judgment enjoining the 

Commission from granting, denying, or conditioning permits or issuing enforcement 

orders affecting the plaintiff developer.  (Id. at p. 1239, 1252.) 

 There are several points of weakness in NP’s reliance on Marine Forests.  The 

obvious one is that review was granted in the case, and it remains to be seen whether the 

California Supreme Court will agree with the Third District.  The second point is that the 

plaintiff in Marine Forests made a timely separation of powers objection, unlike NP here.  

(Marine Forests, supra, 104 Cal.App.4th at p. 1252.)  The third, and dispositive point, is 

that the appointment scheme criticized in Marine Forests has since been amended to 

correct the alleged constitutional defect.  (Stats. 2003-2004, 2nd Ex. Sess., ch. 1 (A.B. 

1.))  The Legislature no longer retains the power to remove Commission members, as it 

once did.  (Ibid ; Pub. Resources Code, § 30312.)  Any action of the Commission on 

NP’s project will be conducted by members operating under a different appointment 

scheme from the one challenged by NP.  NP does not deny this fact, but asserts that the 

suspension of its coastal development permit to set an appealability hearing was itself a 

prohibited executive action under the Commission as then constituted. 

EXHIBIT# 7 
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holding, to invalidate the scheduling of a hearing by Commission staff.  The Marine 
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Forests court worried that the independence of Commission members was compromised 

by legislative control.  (Marine Forests, supra, 104 Cal.App.4th at p. 1251.)  Here, NP’s 

project had not yet reached the Commission members, but was in the early stages of 

preliminary executive director decisions and staff scheduling.  We do not believe that any 

defect in the prior appointment scheme of Commission members invalidates the 

preliminary actions by Commission staff challenged by NP. 

 Having found no constitutional impediment to the Commission’s decision to 

schedule an appealability hearing, the question becomes whether the hearing was 

statutorily authorized.  It was.  Public Resources Code section 30603 provides that a 

development within 100 feet of a wetland that is approved by a local government may be 

appealed to the Commission.  The local government makes the initial determination of 

whether a development project is within 100 feet of a wetland, or is otherwise subject to 

Commission review, but the determination is not conclusive.  (Cal. Code Regs., tit. 14, 

§ 13569.)  “If the determination of the local government is challenged by the applicant or 

an interested person, or if the local government wishes to have a Commission 

determination . . ., the local government shall notify the Commission . . . and shall 

request an Executive Director’s opinion.”  (Cal. Code Regs., tit. 14, § 13569, subd. (b).)  

If the “executive director’s determination is not in accordance with the local government 

determination, the Commission shall hold a hearing for purposes of determining the 

appropriate designation for the area.”  (Cal. Code Regs., tit. 14, § 13569, subd. (d).) 

 Here, the executive director’s determination that the City’s approval of NP’s 

coastal development project was appealable conflicted with the City’s determination that 

it was not appealable, thus authorizing a Commission hearing to resolve the conflict.  NP 

argues that the regulation authorizing a hearing to determine appealability is inapplicable 

because the City did not formally “request” an executive director’s opinion on the matter.  

We reject the argument. 
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appealability of the NP project.3  Moreover, an “interested person,” City resident John 

Curtis, challenged the City’s determination of nonappealability during the City’s review 

process, and filed an appeal with the Commission upon the City’s approval of the project.  

Under these circumstances, the City should have affirmatively requested an executive 

director opinion and a hearing to resolve the controversy, as the regulation requires.  

Instead of doing so, the City at first insisted on the rightness of its appealability 

determination and then adopted a neutral position, continued on appeal, of not objecting 

to an appealability hearing and agreeing to abide by the Commission’s decision.4

 We cannot accept NP’s assertion that the Commission’s power to resolve an 

appealability conflict with local government is defeated if local government neglects its 

mandatory duty to request resolution of such conflicts.  In interpreting its regulation, the 

Commission reasonably concluded that where, as here, “the determination of the local 

government [as to appealability] is challenged by . . . an interested person,” the executive 

director may make an appealability determination, and set a hearing to resolve a conflict 

on that issue, even if the local government neglects its obligations to notify the 

Commission of the “interested person’s” challenge to the local government’s 

determination and to request an executive director’s opinion on the matter.  (See Yamaha 

Corp. of America v. State Board of Equalization (1998) 19 Cal.4th 1, 12 [agency’s 

interpretation of its own regulation entitled to judicial deference].) 

 Our determination that the Commission was empowered to hold an appealability 

hearing settles appellant NP’s remaining claims.  The Commission properly suspended 

the coastal development permit until the appealability issue is resolved, and thus NP is 

                                              
3  The conflict over appealability did not fully present itself until the time of permit 
approval.  We have no occasion to consider whether a hearing to determine appealability 
would be appropriate at this stage of the proceedings had the conflict manifested itself 
early in the coastal permit application process. 
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condition requiring the City’s cooperation in defending against proceedings regarding the 
development.  In light of that litigation, the City has chosen not to respond to this lawsuit 
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incorrect in contending that any finding of appealability would be irrelevant because the 

time to challenge the permit ran from the City’s August 2002 permit approval, and has 

now lapsed.  (Cal. Code Regs., tit. 14, §§ 13569-13572.)  The Commission has the 

express authority to suspend the effective date of local government action if the notice of 

final local government action fails to include the procedures for appeal to the 

Commission.  (Cal. Code Regs., tit. 14, §§ 13571, subd. (a), 13572, subd. (b).)  If the 

City’s approval of the NP project is found to be appealable, then the City’s notice was 

defective in failing to include the procedures for appeal.  A defective notice is ineffective, 

and does not trigger the time period allowed for appeals.  NP argues to the contrary, 

asserting that the local government need only include a statement about appealability in 

its notice of final action, even if the statement is wrong.  Such an interpretation of the 

regulation would defeat its purpose of providing notice of available appeal rights.  A 

local government does not satisfy its regulatory obligation of providing notice of 

procedures for appeal of its decision by stating in its notice that the decision is not 

appealable if, in fact, the decision is appealable. 

DISPOSITION 

 The order is affirmed. 

 
       _________________________ 
       Sepulveda, J. 
 
I concur: 
 
_________________________ 
Reardon, Acting P.J. 
 
I concur in the result: 
 
_________________________ 
Rivera, J. 
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