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APPLICATION NO.: 4-08-022-R 
 
APPLICANT:  Tom Elliott  
 
AGENT: Marissa Coughlan  
 
PROJECT LOCATION:  1522 Decker Canyon Road, Santa Monica Mountains (Los 

Angeles Co.) 
 
PROJECT DESCRIPTION:  Construction of a two-story, 28-ft. high, 4,413 sq. ft. single-
family residence with 1,129 sq. ft. attached garage, swimming pool, 5,000 gallon water 
tank, septic system, 300-ft. long driveway with hammerhead turnaround, retaining walls, 
and 1,498 cu. yds. of grading (749 cu. yds. cut, 749 cu. yds. fill).  The applicant also 
sought after-the-fact approval of a 6-ft. high chain-link perimeter fence. 
    
COMMISSION ACTION AND DATE:  The Commission denied Coastal Development 
Permit Application No. 4-08-022 on November 5, 2009. 
 

SUMMARY OF STAFF RECOMMENDATION 
 
The staff recommends that the Commission deny the request for reconsideration because 
no new relevant information has been presented that could not, with reasonable diligence, 
have been presented at the November hearing, and no errors in fact or law have been 
identified that have the potential of altering the Commission’s decision. 
 
SUBSTANTIVE FILE DOCUMENTS: CDP Application No. 4-08-022 Staff Report, dated 
October 14, 2009, and Staff Report Addendum dated November 2, 2009; Applicant Request for 
Reconsideration Letter, dated December 2, 2009; Revised Los Angeles County Fire Department 
approval of Preliminary Fuel Modification Plan, dated November 11, 2009; Malibu/Santa Monica 
Mountains Land Use Plan (LUP); The March 25, 2003 Memorandum Regarding the Designation of 
ESHA in the Santa Monica Mountains, prepared by John Dixon, Ph. D; “Biological Assessment,” 
prepared by Forde Biological Consultants, dated February 7, 2007; “Geologic and Soils 
Engineering Exploration,” prepared by Grover Hollingsworth and Associates Inc., dated March 27, 
2007; “Drainage Study,” by The G4 Group Inc., dated March 2008; Coastal Development Permit 
No. 4-99-015 (Goebels); Los Angeles County Department of Regional Planning Approval-in-
Concept, dated February 25, 2008; County ERB Recommendations, dated October 29, 2007; Los 
Angeles County Fire Department approval of access and turnaround areas, dated April 2, 2008; 
Los Angeles County Fire Department approval of Preliminary Fuel Modification Plan, dated March 
25, 2008, revised September 23/30, 2009, and re-revised November 25, 2009; Los Angeles 
County Department of Health Services, Conceptual Approvals for Private Septic Systems, dated 
October 9, 2007. 
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PROCEDURAL NOTE 
 
The Commission’s regulations provide that at any time within thirty (30) days following a 
final vote upon an application for a coastal development permit, the applicant of record 
may request that the Commission grant a reconsideration of the denial of an application, or 
of any term or condition of a coastal development permit which has been granted (Title 14 
Cal. Code of Regulations Section 13109.2).  
 
The regulations also state (id. at § 13109.4) that the grounds for reconsideration of a 
permit action shall be as provided in Coastal Act Section 30627, which states, in part: 
 

The basis of the request for reconsideration shall be either that there is relevant 
new evidence which, in the exercise of reasonable diligence, could not have been 
presented at the hearing on the matter or that an error of fact or law has occurred 
which has the potential of altering the Commission’s initial decision.  

 
Cal. Pub. Res. Code § 30627(b)(3).  Section 30627 (b)(4) of the Coastal Act also states 
that the Commission “shall have the discretion to grant or deny requests for 
reconsideration.” 
 
The applicant submitted a request for reconsideration of the Commission’s November 5, 
2009 decision on December 2, 2009, stating the grounds for its request within the 30-day 
period following the final vote, as required by Section 13109.2 of the regulations.  If a 
majority of the Commissioners present vote to grant reconsideration, the permit application 
will be scheduled for a subsequent Commission hearing, at which the Commission will 
consider it as a new application (Title 14, Cal. Code of Regs., Section 13109.5(c)). 
 
SUMMARY OF APPLICANT’S CONTENTIONS 
 
The request for reconsideration is based on the assertion that an “error of fact” has 
occurred that could potentially alter the Commission’s initial decision.  The applicant 
states: 
 

During the hearing staff stated “the Fire Department no longer allows for the 
substitution of fire walls for the required 200 foot fuel modification zone.” This 
statement is false. The Los Angeles County Fire Department reviews proposed 
developments on a case-by-case basis. A firewall similar to that approved in 
1999 will avoid the need to fuel modify/clear native chaparral that the 
Commission now considers ESHA. After the hearing, the Los Angeles County 
Fire Department conducted another analysis and after extensive review and 
meetings determined that because the fire suppression system was added to 
the project and the proposed residence was moved farther west, away from 
native chaparral, they would approve a “6 foot high solid block or other 
noncombustible material fire wall to mitigate the need for brush clearance off-
site” (see new approved fuel modification plan note). This approval mitigates 
any need for off-site brush clearance. In addition, the Los Angeles County Fire 
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Department requested removal of plants proposed within fuel modification 
zones A and B at the rear of the structure (as indicated on the plan). 
 
During the hearing it was said that the parcel size was 2 acres when, in fact, it 
is 2.80 acres (121,970 sq. ft.) as determined by the title report, survey, and 
property tax assessment. 
 

 
I. STAFF RECOMMENDATION 
 
The staff recommends that the Commission adopt the following resolution: 
 

MOTION: I move that the Commission grant reconsideration of Coastal 
Development Permit No. 4-08-022-R pursuant to the staff 
recommendation. 

 
STAFF RECOMMENDATION TO DENY RECONSIDERATION: 
 
Staff recommends a NO vote on the motion.  Following the staff recommendation will 
result in denial of the request for reconsideration and adoption of the following resolution 
and findings.  The motion passes only by affirmative vote of a majority of Commissioners 
present. 
 
RESOLUTION TO DENY RECONSIDERATION: 
 
The Commission hereby denies the request for reconsideration of the Commission’s 
decision on coastal development permit application no. 4-08-022 on the grounds that no 
“error of fact or law” occurred that has the potential of altering the Commission’s initial 
decision, and no relevant new evidence has been presented that could not, in the exercise 
of reasonable diligence, have been presented at the original hearing. 
 
 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. Project Description and Location 
 
On November 5, 2009, the Commission denied the proposed development that is the 
subject of the underlying permit application.  The proposed development was a request for 
construction of a two-story, 28-ft. high, 4,413 sq. ft. single-family residence with 1,129 sq. 
ft. attached garage, swimming pool, 5,000 gallon water tank, septic system, 300-ft. long 
driveway with hammerhead turnaround, retaining walls, and 1,498 cu. yds. of grading (749 
cu. yds. cut, 749 cu. yds. fill).  In addition, the applicant sought after-the-fact approval of a 
6-ft. high chain-link perimeter fence and had indicated that the residence would be 
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equipped with a “water curtain” sprinkler system and the proposed pool would be equipped 
with a special pump for additional fire protection purposes. 
 
The proposed project site is an approximately 2-acre vacant parcel located on the east 
side of Decker Canyon Road, north of Encinal Canyon Road and south of Mulholland 
Highway in the Santa Monica Mountains, Los Angeles County. The subject property is 
disturbed and does not meet the definition of ESHA in the Coastal Act. However, the area 
east and northeast of the property consists of chaparral habitat that is part of a large, 
contiguous block of pristine native vegetation and meets the definition of ESHA in the 
Coastal Act, for the reasons articulated in the findings adopted by the Commission on 
November 5, 2009, which findings are incorporated herein by reference and attached as 
Exhibits 3-4 of this staff report. 
 
B. Grounds for Reconsideration 
 
Pursuant to Section 30627 (b)(4) of the Coastal Act, the Commission has the discretion to 
grant or deny requests for reconsideration. Section 30627(a)(1) states that the 
Commission shall develop procedures that the Commission will use in deciding whether to 
grant reconsideration of any decision to deny an application for a coastal development 
permit, and shall follow those procedures in making that decision.  
 
Section 30627 (b)(3) states in relevant part that the valid bases for a request for 
reconsideration include (1) “that an error of fact or law has occurred” that could alter the 
Commission’s initial decision or (2) that there is “relevant new evidence which, in the 
exercise of reasonable diligence, could not have been presented at the hearing on the 
matter”.  If the Commission votes to grant reconsideration, it will consider the permit 
application as a new application at a subsequent hearing. 
 
C. Issues Raised by the Applicant 
 
The applicant’s request for reconsideration, attached as Exhibits 1-2 of this report, 
contends that errors of fact occurred which have the potential for altering the 
Commission’s initial decision.  The applicant has generally cited 2 points of contention: 
 
1. Fuel Modification and ESHA Impacts  
 

a. There was no Error of Fact or Law that Could Alter the Commission’s Decision 
 
The applicant asserts that, in making its decision, the Commission relied on a false 
statement made by Commission staff during the hearing, in which staff conveyed that the 
Fire Department no longer allows for the substitution of fire walls for the required 200 foot 
fuel modification zone. As evidence of this assertion about current Fire Department 
procedure, the applicant states that after the hearing the Los Angeles County Fire 
Department conducted further review and analysis and determined that they would 
approve a six foot high solid block wall or other noncombustible material fire wall on the 
subject property to mitigate the need for brush clearance off-site. As evidence, the 
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applicant has provided a Fire Department-approved Preliminary Fuel Modification Plan, 
dated November 25, 2009, that contains a six foot high wall across the rear property line 
and a note stating, “fire wall mitigates the need for brush clearance off-site” (Exhibit 2). 
The applicant claims that this evidence demonstrates that the proposed project will avoid 
the need to impact off-site ESHA, and that this information would lead the Commission to a 
different result.  
 
The evidence the applicant has provided does not demonstrate either: (1) that the Fire 
Department still allows fire walls to substitute for 200 feet of fuel modification, even on a 
case by case basis; or (2) what the Fire Department’s requirements would be for off-site 
fuel modification adjacent to the subject site if the project were built as proposed. By 
necessity, fuel modification plans reviewed and approved by the Fire Department in 
connection with proposed development only cover property that is owned or controlled by 
the applicant. The Fire Department cannot require a permit applicant to carry out fuel 
modification on adjacent property if it is owned by a different property owner. Rather, a 
different unit of the Fire Department (Brush Clearance Unit) will notice adjacent property 
owners of the need to carry out brush clearance on their property in order to provide the 
required 200 foot radius of modified fuel for each habitable structure.  
 
In this case, the residence that was proposed by the applicant would be located 
approximately 106 feet from the rear property line. As such, a brush clearance radius of 
approximately 94 would be necessary off-site in order to meet the Fire Departments’ 
required 200 foot radius of modified fuel around the structure. The November 25, 2009 
Preliminary Fuel Modification Plan simply states that the Fire Department would approve 
such a wall (an unremarkable statement) and that such a wall would provide some 
mitigation.  It remains unclear if this “mitigation” in conjunction with the fire wall would lead 
the Fire Department to eliminate its typical brush clearance requirement in its entirety, to 
approve a reduced area of brush clearance on the adjacent property, or to take some 
other approach.  To clarify what the Fire Department intended in approving this revised 
Preliminary Fuel Modification Plan for the subject property, Commission staff contacted 
Captain Keith Condon of the Fuel Modification Unit of the Los Angeles County Fire 
Prevention Department. Captain Condon indicated that the applicant’s proposed wall along 
the rear property line is intended to reduce or eliminate the need for off-site brush 
clearance. However, Captain Condon also expressed that the proposed wall will not 
guarantee that brush clearance won’t be required off-site by the Brush Clearance Unit and 
their inspectors in the field. As such, the evidence the applicant has provided does not 
demonstrate that a fire wall would, in fact, eliminate the need for off-site brush clearance 
and a full 200 feet of fuel modification around the proposed habitable structure. 
 
Moreover, other evidence demonstrates that Commission staff’s statement at the hearing 
regarding the Fire Department no longer allowing use of fire walls to substitute for the 
required 200-ft. fuel modification zone around residences was not inaccurate. Staff had 
been told by Fire Department staff as well as permit applicants in recent years that fire 
walls have been deemed ineffective by the Fire Department to eliminate the need for on-
site fuel modification, or off-site brush clearance. Moreover, in processing the subject 
permit application, Commission staff had specifically requested that the applicant find out if 
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the Fire Department would allow a fire wall on the project site in lieu of brush clearance 
requirements off-site in this case, given that the Department had previously allowed it in 
1999. The applicant’s agent at the time (Scott Peters) indicated to staff that the response 
by the Fire Department was that it was no longer their policy to allow such a substitution. 
Further, the two different fuel modification plans (approved by the Fire Department) 
previously submitted by the applicant did not include any such fire wall or other measures 
designed to reduce the need for off-site brush clearance. Finally, the Commission’s 
findings (adopted on November 15, 2009) state the following with regard to the fire wall 
issue: 
 

The applicant has asked the Los Angeles County Fire Department if it would allow the 
construction of a fire wall on the project site in lieu of the full 200-foot radius of fuel 
modification and/or brush clearance requirement (as had been done for the previously 
approved development at this site in 1999, providing a significant reason why the Commission 
had previously approved siting development on the knoll-top pad), and the Fire Department 
replied that it no longer allows that substitution given the lack of effectiveness of fire walls 
alone for fire protection in this area. (Page 17) 

 
This statement is based on the applicant’s representation that a fire wall with reduced 
brush clearance was not approved for the subject project by the Fire Department in lieu of 
its normal brush clearance requirement. The applicant did not dispute this statement or 
provide evidence that it was inaccurate prior to the November 15, 2009 Commission 
hearing. So, based on information provided to staff in the past by Fire Department staff, 
permit applicants, and the subject applicant’s agent, the statement by staff that fire walls 
would not be allowed to substitute for required fuel modification or brush clearance 
requirements does not constitute an error of fact or law.   
 
Furthermore, even if the Commission’s reliance on this statement were an error of fact, 
which it is not, it would not have had the potential of altering the Commission’s decision. 
Based on the site-specific Fire Department determination recounted in the Commission 
findings quoted above (that off-site brush clearance would be required even if a wall were 
in place), the Commission’s concern about the impact of this particular project on adjacent 
ESHA would have been unchanged even if it turned out that, as a general policy matter, 
the Fire Department did still retain some flexibility.  Conversely, even if the Commission 
believed that the Fire Department were willing to waive the requirement for off-site brush 
clearance in relation to this particular project, it still would not change the Commission’s 
analysis.  The applicant had stated prior to the Commission hearing that the Fire 
Department would not require off-site brush clearance to protect the structure in its 
proposed location. So the Commission had already considered whether, if the applicant’s 
statements were true, the proposed residence would minimize impacts to off-site ESHA 
(even though the applicant was not, at that time, proposing the construction of a fire wall). 
As stated in the Commission’s findings for the action, the second of two fuel modification 
plans provided by the applicant contained a handwritten note by the reviewing Fire 
Department representative that states: “no brush clearance is required on adjoining 
properties as a part of this fuel modification plan – Per Capt. Condon LACFD-Fuel Mod (By 
RWK 9/30/09).” The Commission found in considering this fuel modification plan that: 
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“Furthermore, even if the Fire Department were to make such an exception at this time, 
the Commission would not be a party to any agreement to that effect, and the requirement 
could be changed at any time in the future” (Page 12). So, the Commission considered this 
statement and concluded that notwithstanding the representation that brush clearance 
would not be required on adjacent properties, the environmentally preferred alternative 
was to re-site the residence at least 200 feet from the rear property lines in order to ensure 
that off-site brush clearance would not be required in the future.  
 
Similarly, even if the Fire Department had made a site-specific exception in this case to 
alleviate the requirement of any fuel modification off-site, Commission staff had testified at 
the hearing that there is no assurance that any exception to fuel modification standards 
would remain in place in perpetuity given the likelihood of changes in Fire Department 
policy direction and personnel. *Deputy Director Jack Ainsworth stated:  
 

“Even assuming the Fire Department today will not require the full 200 feet of 
fuel modification, it does not mean this policy will remain in place in perpetuity. 
With changes in Fire Department personnel and new policy directions, the new 
requirement may not stand. Over the years I have seen many changes in fuel 
modification standards with the Fire Department even when there is an 
approved fuel modification plan.” 

 
As such, the Commission had considered the potential for Fire Department exceptions in 
this case and found that avoiding all potential for impacts to off-site ESHA by siting the 
residential development closer to Decker Canyon Road and at least 200 feet from all off-
site ESHA was the environmentally preferred alternative that could be found consistent 
with all Chapter 3 policies of the Coastal Act, if the applicant should propose such a 
development on the project site in the future. 
 
 b. There is no Relevant New Evidence that, in the Exercise of Reasonable Diligence, 

Could not have been Presented at the Hearing.
 
Finally, another basis for the Commission to reconsider its permit decisions is that there is 
relevant new evidence which, in the exercise of reasonable diligence, could not have been 
presented at the hearing on the matter. In this case, the applicant’s agent has not stated in 
the written request for reconsideration that there is relevant new evidence. However, she 
has provided a copy of a third, approved fuel modification plan for the project which 
includes the construction of a fire wall along the rear property line. This plan itself (dated 
after the November 15, 2009 Commission hearing) is new evidence, but it is not relevant to 
the question of how best to protect the off-site ESHA, for the reasons indicated in the prior 
section. Moreover, even if this evidence were relevant to the issues considered by the 
Commission in its action on CDP 4-08-022, it is not evidence that, in the exercise of 
reasonable diligence, could not have been presented at the hearing on the matter. As 
described in the Commission findings, the applicant, the applicant’s representatives, and 
staff had several discussions about the issue of required fuel modification, including one 
with the applicant’s agent (Scott Peters) indicating that the Fire Department had stated that 
it was no longer their policy to allow a substitution of a fire wall for fuel modification. Had 
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the applicant, or his other agent (Marissa Coughlan) considered this statement to be in 
error, or that the Fire Department’s position had changed, they could have, in the exercise 
of reasonable diligence, provided a third approved fuel modification plan prior to the 
Commission hearing. The applicant has not presented any evidence that the plan could 
not have been provided prior to the hearing. 
 
For the reasons stated above, this claim presents no basis for reconsideration pursuant to 
Section 30627(b)(3) of the Coastal Act.   
   
2. Parcel Size  
 
The applicant also asserts that the Commission relied on a purportedly false statement 
made by Commission staff during the hearing, in which staff conveyed that the subject 
parcel is 2 acres in size. The applicant asserts that the subject parcel is 2.80 acres in size. 
The applicant did not provide any evidence to support this assertion.  
 
The applicant’s own coastal development permit application form and related project plans 
submitted to staff state that the parcel is 2 acres in size. The prior CDP (No. 4-99-015) 
related to the subject property had also indicated that the parcel is approximately 2 acres 
in size. Although the staff report for the subject CDP application considered by the 
Commission on November 5, 2009, had clearly stated that the parcel is 2 acres in size, the 
applicant did not bring the alleged discrepancy to the attention of Commission staff prior to 
or during the Commission hearing. Based upon the information provided by the applicant 
for the subject CDP application, Commission staff had reason to believe that the parcel is 
2 acres in size. No evidence to the contrary has been provided.  
 
Even if Commission staff’s presentation did underreport the size of the subject parcel by 
almost 30%, such a discrepancy is insignificant and irrelevant to the Commission’s stated 
considerations, and it therefore would not have the potential for altering the Commission’s 
previous decision. For the reasons stated above, this claim presents no basis for 
reconsideration pursuant to Section 30627(b)(3) of the Coastal Act.   
 
D. Conclusion 
 
In summary, the Commission finds that the applicant has not pointed to any error of fact or 
law that could have altered the Commission’s initial decision or could cause the 
Commission to change its decision now, and he has not presented any relevant new 
evidence that, in the exercise of reasonable diligence, could not have been presented at 
the original hearing on the matter. Consequently, there is no basis for reconsideration, and 
the applicant’s request for reconsideration must be denied.  Moreover, pursuant to Section 
30627(b)(4) of the Coastal Act, even if the applicant meets the criteria for reconsideration, 
the Commission has the discretion to grant or deny the request.  In this case the applicant 
has not met the criteria for reconsideration, and the Commission denies the request.  
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STAFF REPORT:  REGULAR CALENDAR
 
 
APPLICATION No.:  4-08-022 
 
APPLICANT:   Tom Elliott 
 
PROJECT LOCATION: 1522 Decker Canyon Road, Santa Monica Mountains (Los 
Angeles Co.) 
 
PROJECT DESCRIPTION: The applicant is proposing to construct a two-story, 28-ft. 
high, 4,413 sq. ft. single-family residence with 1,129 sq. ft. attached garage, swimming 
pool, 5,000 gallon water tank, septic system, 300-ft. long driveway with hammerhead 
turnaround, retaining walls, and 1,498 cu. yds. of grading (749 cu. yds. cut, 749 cu. yds. 
fill).  The applicant also seeks after-the-fact approval of a 6-ft. high chain-link perimeter 
fence. 
 
 

Lot Area:   2 acres 
Building Coverage: 3,018 sq. ft. 
Paved Area:   9,000 sq. ft. 
Landscaped Area:  17,148 sq. ft. 
Ht. Abv. Fin. Grade:  28 ft. 

 
 

SUMMARY OF STAFF RECOMMENDATION
 
Staff recommends DENIAL of the subject permit application. The standard of review for the 
proposed project is the Chapter Three policies of the Coastal Act. In addition, the policies of the 
certified Malibu-Santa Monica Mountains Land Use Plan (LUP) serve as guidance.  
 
The applicant proposes to construct a single-family residence on an approximately 2-acre 
property along Decker Canyon Road in the Santa Monica Mountains. To the south of the 
subject parcel are several single family residences along Decker Canyon Road. To the north of 
the parcel is vacant land that has been disturbed to some degree by past grading and brush 
clearance activities. To the east of the parcel is a large area of vacant land that contains 
relatively undisturbed native chaparral vegetation. Much of this area, to the northeast, is 
National Park Service land. The subject site is located in an area designated as a Wildlife 
Corridor (between the Arroyo Sequit Significant Watershed and the Trancas Canyon Significant 
Watershed) in the certified Malibu/Santa Monica Mountains Land Use Plan (LUP).  
 
In 1999 the Commission had approved residential development on the subject parcel (CDP 4-
99-015 (Goebels)) that included a main residence and detached garage on the existing knoll-top 
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pad on the eastern portion of the site and a guest unit/garage in the western portion of the site. 
This permit has since expired. However, at the time the Commission considered CDP 
Application No. 4-99-015, native chaparral vegetation in the Santa Monica Mountains was not 
yet recognized as an especially valuable habitat type that met the definition of ESHA under the 
Coastal Act, so the Commission made no ESHA determination for the site. The area was, 
however, mapped as a Wildlife Migration Corridor in the LUP, and the Commission found it 
important to maintain the habitat value of the mature chaparral area to the east of the property 
for migrating wildlife.  The project included a 6-ft. high, 66-ft. long fire retardant wall between the 
proposed residential development and the east property boundary to avoid the need for removal 
of vegetation off-site within the mature chaparral area to the east.  At that time, the Los Angeles 
County Fire Department had approved the fire retardant wall as an adequate alternative to the 
requirement for the neighboring property owner to carry out off-site brush clearance to the east 
of the house.  Because the project successfully avoided the need for removal of the chaparral 
habitat, the Commission found that the project would not impair the habitat values it sought to 
protect. The Commission found that the wall would minimize the project’s effects upon the 
chaparral habitat that is of value to migrating wildlife in the corridor. Since that time, the 
Commission has regularly found, in numerous past permit actions, that many areas located in 
the Santa Monica Mountains Coastal Zone meet the Coastal Act definition of ESHA even 
though they may contain no resource designation or some other resource designation, such as 
Wildlife Migration Corridor. 
 
The subject 2-acre property has historically been disturbed and currently consists of non-native 
ruderal vegetation. An existing residence is situated on an adjacent parcel to the south and its 
associated fuel modification radius encroaches into much of the western portion of the subject 
property. In addition, an existing graded pad that pre-dates the effective date of the Coastal Act 
is situated on a knoll in the eastern portion of the site. As such, the subject property is disturbed 
and does not meet the definition of ESHA in the Coastal Act. However, the area east and 
northeast of the property consists of chaparral habitat that is part of a large, contiguous block of 
pristine native vegetation and meets the definition of ESHA in the Coastal Act. 
 
The applicant had originally proposed to construct a residential development similar to that 
previously approved in CDP 4-99-015, consisting of a two-story, 4,358 sq. ft. single-family 
residence with a 796 sq. ft. attached garage on the existing knoll-top pad in the eastern portion 
of the property, and a detached 1,401 sq. ft. guest house/garage in the western portion of the 
property. Proposed grading under this proposal included a total of 2,560 cu. yds. (1,293 cu. yds. 
cut, 1,267 cu. yds. fill) and the proposed development area exceeded 15,000 sq. ft.  In 
processing the subject permit application, Commission staff asked for an alternatives analysis to 
limit the proposed development area to no more than 10,000 sq. ft., which is the maximum 
development area the Commission has allowed for projects in the Santa Monica Mountains that 
the Commission is compelled to approve notwithstanding their negative impact on ESHA. Staff 
also requested the applicant analyze the feasibility of siting all proposed development closer to 
Decker Canyon Road (in the area of the proposed guest house) to avoid vegetation 
removal/thinning for fuel modification purposes within the undisturbed native chaparral area to 
the east that meets the definition of ESHA under the Coastal Act.  
 
In response to the issues raised by staff in processing the application, the applicant has omitted 
the proposed guest house, redesigned/reconfigured the proposed main residence and attached 
garage on the knoll-top pad to provide a larger setback from the rear/east property boundary 
and ESHA, and reduced the proposed development area to 9,990 sq. ft. The redesign has 
increased the structure’s rear yard/ESHA setback from 34 feet to 106 feet. However, given Fire 
Department fuel modification requirements for fire protection, approximately 100-ft. of the 
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required 200-ft. fuel modification radius around the proposed structures would not be able to be 
contained on the project site. As such, the Fire Department would require brush clearance to be 
carried out by the owner of the neighboring property off-site to provide adequate fire protection 
for the proposed residence. Such brush clearance would encroach approximately 94-feet into 
off-site ESHA. Thus, while the revised proposal would reduce impacts to off-site ESHA, the 
project as proposed would still have unavoidable impacts to the off-site ESHA. The applicant 
has stated that he is unwilling to relocate the residence to the western portion of the property for 
several stated reasons, including the loss of mountain views that would result. 
 
The proposed siting of the residential development is not consistent with Section 30240 of the 
Coastal Act or the guidance policies of the LUP because residential development is not a 
resource-dependent use, because the habitat removal associated with the proposed 
construction (including the required fuel modification areas) will not protect ESHA against any 
significant disruption of habitat values, and because the proposed development would not be 
“as close as feasible to existing roadways, services, and existing development to minimize the 
effects on sensitive environmental resources.” In addition, the proposed as-built chain link 
fencing around the perimeter of the property inhibits the free passage of wildlife within ESHA 
and the designated Wildlife Corridor, which does not protect ESHA against any significant 
disruption of habitat values. Furthermore, alternatives exist to accommodate construction of a 
single-family residence on the property while avoiding impacts to off-site ESHA, consistent with 
Coastal Act policies. Therefore, staff recommends denial of the subject application. 
 
 
 
LOCAL APPROVALS RECEIVED:  Los Angeles County Department of Regional 
Planning Approval-in-Concept, dated February 25, 2008; County ERB 
Recommendations, dated October 29, 2007; Los Angeles County Fire Department 
approval of access and turnaround areas, dated April 2, 2008; Los Angeles County Fire 
Department approval of Preliminary Fuel Modification Plan, dated March 25, 2008, 
revised September 23, 30, 2009; Los Angeles County Department of Health Services, 
Conceptual Approvals for Private Septic Systems, dated October 9, 2007. 
 
SUBSTANTIVE FILE DOCUMENTS:   Malibu/Santa Monica Mountains Land Use Plan 
(LUP); The March 25, 2003 Memorandum Regarding the Designation of ESHA in the 
Santa Monica Mountains, prepared by John Dixon, Ph. D; “Biological Assessment,” 
prepared by Forde Biological Consultants, dated February 7, 2007; “Geologic and Soils 
Engineering Exploration,” prepared by Grover Hollingsworth and Associates Inc., dated 
March 27, 2007; “Drainage Study,” by The G4 Group Inc., dated March 2008; Coastal 
Development Permit No. 4-99-015 (Goebels). 
 
 
 
 
 
 
 
 
I. STAFF RECOMMENDATION 
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The staff recommends that the Commission adopt the following resolution: 
 
MOTION I: I move that the Commission approve Coastal Development 

Permit 4-08-022 pursuant to the staff recommendation. 
 
Staff Recommendation of Denial: 
 
Staff recommends a NO vote.  Failure of this motion (through adoption of staff’s 
recommended “no” vote) will result in denial of the permit and adoption of the following 
resolution and findings.  The motion passes only by affirmative vote of a majority of the 
Commissioners present. 
 
Resolution to Deny the Permit: 
 
The Commission hereby denies a coastal development permit for the proposed 
development on the ground that the development will not conform with the policies of 
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to the 
provisions of Chapter 3.  Approval of the permit would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or 
alternatives that would substantially lessen the significant adverse impacts of the 
development on the environment. 
 
II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. Project Description and Background 
 
The applicant proposes to construct a two-story, 28-ft. high, 4,413 sq. ft. single-family 
residence with 1,129 sq. ft. attached garage, swimming pool, 5,000 gallon water tank, 
septic system, 300-ft. long driveway with hammerhead turnaround, retaining walls, and 
1,498 cu. yds. of grading (749 cu. yds. cut, 749 cu. yds. fill) (Exhibits 3-8). In addition, 
the applicant seeks after-the-fact approval of a 6-ft. high chain-link perimeter fence and 
has indicated that the residence will be equipped with a “water curtain” sprinkler system 
and the proposed pool will be equipped with a special pump for additional fire protection 
purposes.   
 
The proposed project site is an approximately 2-acre, rectangular-shaped parcel located 
on the east side of Decker Canyon Road, north of Encinal Canyon Road and south of 
Mulholland Highway in the Santa Monica Mountains, Los Angeles County (Exhibits 1-
2).  The west portion of the property adjacent to Decker Canyon Road consists of gently 
sloping terrain that then ascends in a northeast direction, up to a fairly level graded 
knoll-top pad (Exhibits 12 and 17). Site elevations range from 670 feet in the western 
portion of the property to 720 feet in the eastern portion of the property. The existing 
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graded knoll-top pad has been documented by Commission staff to date back to the 
1960’s. As such, the graded pad and an approximately 300-ft. long road up to it along 
the north property boundary, pre-date the effective date of the Coastal Act. The property 
has been disturbed since that time and periodically cleared/mowed. More recently 
(since the effective date of the Coastal Act), a chain-link fence has been constructed 
along the property’s perimeter without benefit of a coastal development permit. The 
applicant is proposing to retain this fencing as part of the proposed project.  
 
According to the applicant’s submitted Biological Assessment, prepared by Forde 
Biological Consultants, the property contains non-native ruderal vegetation, with the 
exception of a few small native toyon (Heteromeles arbutifolia) trees. The biological 
assessment also states that a large area of native chaparral vegetation exists to the 
east, beginning at the applicant’s eastern property boundary, that meets the Coastal Act 
definition of an environmentally sensitive habitat area (ESHA). The subject site is 
located in an area designated as a Wildlife Corridor (between the Arroyo Sequit 
Significant Watershed and the Trancas Canyon Significant Watershed) in the certified 
Malibu/Santa Monica Mountains Land Use Plan (LUP) (Exhibit 11).   
 
To the south of the parcel are several single family residences along Decker Canyon 
Road. To the north of the parcel is vacant land that has been disturbed to some degree 
by past grading activities which created a building pad and driveway pursuant to CDP 
No. 5-89-048. To the east of the parcel is a large area of vacant land that contains 
relatively undisturbed native chaparral vegetation. Much of this area, to the northeast, is 
National Park Service land.  
 
The site is not visible from any public viewing areas. 
 
Prior Commission Action 
 
The Commission has previously approved residential development on the subject 
parcel. In 1999 the Commission approved CDP 4-99-015 (Goebels) for a 3,800 sq. ft., 
26 ft. high, two story single family residence, detached 3-car garage adjacent to 
residence on an existing 7,900 sq. ft. pad atop a low knoll, fire department turnaround at 
upper mouth of existing driveway, 18 ft. high, two-story, additional detached 4-car 
garage with 800 sq. ft. first floor and 750 sq. ft. guest unit on second floor, six ft. high, 
approximately 66 linear ft., non-combustible fire wall along partial property line, 
swimming pool, septic system, and 170 cu. yds. of grading (95 cu. yds. cut and 75 cu. 
yds. fill), subject to special conditions regarding landscape and erosion control plans, 
conformance with geologic recommendations, a future development restriction, and a 
waiver of liability regarding wildfire risks (Exhibit 9). The permit was issued April 27, 
2000.  However, the permit expired on May 11, 2001 because the property owner at the 
time did not commence construction of the approved development and did not request a 
permit extension prior to expiration.  
 
At the time the Commission considered CDP Application No. 4-99-015, native chaparral 
vegetation in the Santa Monica Mountains was not yet recognized as an especially 
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valuable habitat type that met the definition of ESHA under the Coastal Act, so the 
Commission made no ESHA determination for the site. The area was, however, 
mapped as a Wildlife Migration Corridor in the LUP, and the Commission found it 
important to maintain the habitat value of the mature chaparral area to the east of the 
property for migrating wildlife.  The project included a 6-ft. high, 66-ft. long fire retardant 
wall between the proposed residential development and the east property boundary to 
avoid the need for removal of vegetation off-site within the mature chaparral area to the 
east.  At that time, the Los Angeles County Fire Department had approved the fire 
retardant wall as an adequate alternative to the requirement for the neighboring 
property owner to carry out off-site brush clearance to the east of the house.  Because 
the project successfully avoided the need for removal of the chaparral habitat, the 
Commission found that the project would not impair the habitat values it sought to 
protect. The Commission found that the wall would minimize the project’s effects upon 
the chaparral habitat that is of value to migrating wildlife in the corridor. 
 
The Malibu/Santa Monica Mountains Land Use Plan (LUP) certified by the Coastal 
Commission in 1986 contains a tiered approach to sensitive resource designation. In 
applying this policy approach to numerous permit decisions that have come before the 
Commission since 1986, such as CDP 4-99-015, the Commission has concluded that 
the tiered approach often does not adequately protect lands that meet the definition of 
ESHA under the Coastal Act but nevertheless fall into one of the lower tiers in the LUP 
system.  The Commission has found, in past permit actions, that many areas located in 
the Santa Monica Mountains Coastal Zone meet the Coastal Act definition of ESHA 
even though they may contain no resource designation or some other resource 
designation, such as Wildlife Migration Corridor. 
 
As discussed in further detail later in this report, the area east of the property contains a 
large contiguous area of native chaparral vegetation that the Commission finds meets 
the Coastal Act definition of ESHA.  
 
Subject Permit Application 
 
The applicant had originally proposed to construct a residential development similar to 
that previously approved in CDP 4-99-015. The applicant proposed a two-story, 4,358 
sq. ft. single-family residence with a 796 sq. ft. attached garage on the existing knoll-top 
pad in the eastern portion of the property, and a detached 1,401 sq. ft. guest 
house/garage in the western portion of the property (Exhibit 10). The applicant also 
proposed to improve an existing 300-ft. long, 20-ft. wide driveway to the upper pad. 
Proposed grading under this proposal included a total of 2,560 cu. yds. (1,293 cu. yds. 
cut, 1,267 cu. yds. fill) and the proposed development area exceeded 15,000 sq. ft. A 
major departure from the project approved in CDP 4-99-015 is that the applicant did not 
propose to include the construction of the fire retardant wall between the proposed 
residential development and the east property boundary. In processing the application, 
Commission staff asked for an alternatives analysis to limit the proposed development 
area to no more than 10,000 sq. ft., which is the maximum development area the 
Commission has allowed for projects in the Santa Monica Mountains that the 
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Commission is compelled to approve notwithstanding their negative impact on ESHA. 
Staff also requested the applicant analyze the feasibility of siting all proposed 
development closer to Decker Canyon Road (in the area of the proposed guest house) 
to avoid vegetation removal/thinning for fuel modification purposes within the 
undisturbed native chaparral area to the east that meets the definition of ESHA under 
the Coastal Act.  
 
In response to the issues raised by staff in processing the application, the applicant has 
omitted the proposed guest house, redesigned/reconfigured the proposed main 
residence and attached garage on the knoll-top pad to provide a larger setback from the 
rear/east property boundary and ESHA, and reduced the proposed development area to 
9,990 sq. ft. The redesign has increased the structure’s rear yard/ESHA setback from 
34 feet to 106 feet. As such, the Fire Department would require brush clearance to be 
carried out by the owner of the neighboring property off-site to provide adequate fire 
protection for the proposed residence. Such brush clearance would encroach 
approximately 94 feet into off-site ESHA. While the revised proposal would reduce 
impacts to off-site ESHA compared to the original proposal, the project as proposed 
would still have impacts to off-site ESHA that could be avoided through alternative siting 
of the residence.  The applicant has stated that he is unwilling to relocate the residence 
to the western portion of the property for several stated reasons, including the loss of 
mountain views that would result.  
 
The applicant has asked the Los Angeles County Fire Department if they would approve 
the construction of a fire wall in lieu of a full 200-foot radius of fuel modification and/or 
brush clearance beyond the northeastern and eastern property lines, as had been done 
for the previously approved development at this site in 1999. The Fire Department 
representative replied that they no longer allow the substitution of fire walls for the full 
200 feet of fuel modification/brush clearance, given the lack of effectiveness of fire walls 
for fire protection in this area. In order to comply with the mandatory County Fire 
Department requirements, the current application therefore effectively proposes brush 
clearance of off-site ESHA, some of which would be on National Park Service land. 
 
The hearing on the subject application had previously been scheduled for the August 
13, 2009 meeting; however, the hearing was postponed on August 10, 2009, at the 
request of the applicant, to allow for additional time to respond to the staff 
recommendation. Commission staff had a meeting with the applicant and his 
representatives on September 28, 2009. At the meeting the applicant asserted that the 
Fire Department would not require off-site brush clearance for the proposed project and 
therefore no ESHA would be impacted. The applicant also asserted that siting the 
development in the western portion of the property closer to Decker Canyon Road was 
infeasible given site constraints. Commission staff requested the applicant provide 
documents or other evidence to support these assertions, and the applicant agreed he 
would at a later date.  
 
The applicant’s representative, Marissa Coughlan, provided staff with additional 
information on October 9, 2009. The applicant modified his project description to include 
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the following additional project features: 1) a 5,000 gallon water tank to be located on 
the proposed development pad, 2) a “water curtain” sprinkler system to be installed on 
the residence, and 3) to equip the proposed pool with a special pump for additional fire 
protection purposes.  
 
The applicant also provided staff with a revised Fire Department-approved fuel 
modification plan that contained a handwritten note by the reviewing Fire Department 
representative that said, “no brush clearance is required on adjoining properties as a 
part of this fuel modification plan – Per Capt. Condon LACFD-Fuel Mod (By RWK 
9/30/09).” However, this note on the plan is only conveying that the applicant will not be 
the party responsible for brush clearance on adjacent properties that he does not own, 
as is standard practice. The Fire Department will separately send notices to the 
adjacent property owners directing them to clear brush on their property that is within 
200 feet of an adjacent structure. Legally, the Fire Department cannot mandate on an 
applicant’s fuel modification plan that they must clear brush on adjacent properties they 
do not own.  As such, the submitted plan with note does not in any way demonstrate 
that the Fire Department has made an exception to its standard required 200 foot fire 
protection area in this case. Furthermore, even if the Fire Department were to make 
such an exception at this time, the Commission would not be a party to any agreement 
to that effect, and the requirement could be changed at any time in the future. 
 
Additionally, Ms. Coughlan submitted a letter dated October 1, 2009 (Exhibit 16), which 
details meetings and discussions between Commission staff and the applicant and his 
representatives (his architect Mr. Pedroso and his lawyer Mr. Block) in February 26, 
2009. Ms. Coughlan was not retained as the applicant’s agent at the time and was not 
present during these discussions or meeting. Many of the statements in this letter are 
unsubstantiated or inaccurate. For instance, the letter states that Commission staff 
advised the applicant that if the guesthouse was deleted from the project and the 
development area reduced to 10,000 sq. ft., then the residence could be approved on 
the upper pad. Staff did advise the applicant that given the project’s impacts on off-site 
ESHA, all development would have to be located within a maximum 10,000 sq. ft 
development area. However, staff also requested that the applicant analyze other 
feasible alternatives to locate all structures such that impacts to off-site ESHA could be 
avoided. If it is feasible to avoid ESHA removal, then such avoidance is required in 
order to achieve conformity with the policies of the Coastal Act. Staff did not at any time 
indicate to the applicant that staff would recommend approval of the residence on the 
upper pad area in exchange for the changes listed above. Rather, staff indicated that it 
appeared entirely feasible to site development on the lower, western area of the site 
where it would not require any removal of ESHA to provide fire protection.  
 
The applicant and his agents at the time requested staff’s advice regarding measures 
he could take to redesign the project or to include additional mitigation measures that 
would allow him to make his best case to the Commission that impacts had been 
minimized, even if staff continued to recommend denial of the CDP. Such potential 
measures discussed included moving the residence as far away from the eastern 
property line as possible (even with the structure still on the upper pad), as well as the 
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applicant possibly proposing to pay an in-lieu habitat impact mitigation fee in excess of 
the fee that would otherwise typically be required (where ESHA is unavoidably impacted 
by development). However, staff did not require the applicant to include such measures, 
nor did staff indicate that the staff recommendation would be changed to approval even 
if such measures were proposed by the applicant. 
 
At all times, staff continued to tell the applicant and his agents that it appeared to be 
feasible to avoid all impacts to ESHA by siting the development on the lower, western 
area of the parcel. The applicant has represented that such siting is in fact not feasible 
for a variety of issues, including setbacks, location of septic system, amount of grading 
required, etc. However, the applicant has not provided any detailed information to 
demonstrate that such constraints exist and render the western area of the site 
infeasible. Staff suggested that the applicant conceptualize an alternative development 
area in the western portion of the property and show asserted constraints. Ms. 
Coughlan provided staff with a mock-up site plan for a 4,000 sq. ft. home placed exactly 
200 feet from the rear property line, and estimated to require 6,200 cu. yds. of grading 
(cut).  However, this alternative site concept is situated halfway down a major slope 
between the upper eastern and the lower western portions of the property, and not in 
the gently-sloping area staff had discussed and identified as a feasible alternative 
location (Exhibit 15).  Ms Coughlan states on page 3 of her letter attached as Exhibit 
16 that the septic system is situated in the lower area because it is the best percolation 
area and that relocating the residence to the lower area would conflict with the septic 
system. However, no constraint information was provided to demonstrate this assertion. 
Given what was previously proposed and approved in the lower area of the property 
(guest house, driveway, and septic system, per CDP 4-99-015 and the applicant’s 
originally proposed plans), and in consideration of County-required yard and septic 
system setbacks, there appears to be ample opportunity to site a residential 
development there. As such, the applicant has not demonstrated that the area within the 
gently-sloping western portion of the property nearer Decker Canyon Road is infeasible 
or significantly constrained for siting the proposed residential development.  
 
County Environmental Review Board (ERB) Review 
 
Since the subject property is located in an LUP-designated Wildlife Corridor, the County 
ERB reviewed the originally proposed project for consistency with the LUP.  The 
originally proposed project included a guest house in the western portion of the property 
and a main residence in the eastern portion of the property approximately 34 feet away 
from the off-site undisturbed chaparral vegetation. On October 29, 2007, the ERB 
provided a number of recommendations for the project, which included the elimination 
of perimeter fencing, adherence to a 10,000 sq. ft. maximum pad area and a 300 foot 
maximum long driveway, elimination of guest unit garage, modifications to landscaping 
plan, and structure color and exterior lighting restrictions. 
 
However, staff notes that the LUP serves as guidance only, and it is the Chapter 3 
policies of the Coastal Act that are the Commission’s standard of review for the 
proposed project. While the ERB’s recommendations with regard to the project would 
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have undoubtedly reduced the impacts to sensitive resources, the Commission finds 
that there are additionally feasible alternatives that would avoid impacts to ESHA that 
would be inconsistent with Coastal Act section 30240 altogether, and that adoption of 
such an alternative is necessary to find that the proposed project is consistent with the 
Chapter 3 policies of the Coastal Act. 
 
B. Environmentally Sensitive Habitat 
 
Section 30240 of the Coastal Act protects environmentally sensitive habitat areas 
(ESHA) by restricting development in and adjacent to ESHA. Section 30240 states: 

 
 (a)  Environmentally sensitive habitat areas shall be protected against any 

significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. 

 
 (b)  Development in areas adjacent to environmentally sensitive habitat areas and 

parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with the 
continuance of such habitat areas. 
 

Section 30107.5 of the Coastal Act, defines an environmentally sensitive area as: 
 

"Environmentally sensitive area" means any area in which plant or animal life or 
their habitats are either rare or especially valuable because of their special nature 
or role in an ecosystem and which could be easily disturbed or degraded by 
human activities and developments.  

 
In addition, the Malibu/Santa Monica Mountains LUP provides policy guidance regarding 
the protection of environmentally sensitive habitats.  The Coastal Commission has 
applied the following relevant policies as guidance in the review of development 
proposals in the Santa Monica Mountains. 

 
P68 Environmentally sensitive habitat areas (ESHAs) shall be protected 

against significant disruption of habitat values, and only uses 
dependent on such resources shall be allowed within such areas. 
Residential use shall not be considered a resource dependent use.   

 
P69 Development in areas adjacent to environmentally sensitive habitat 

areas (ESHAs) shall be subject to the review of the Environmental 
Review Board, shall be sited and designed to prevent impacts which 
would significantly degrade such areas, and shall be compatible with 
the continuance of such habitat areas. 

 
P74 New development shall be located as close as feasible to existing 

roadways, services, and existing development to minimize the effects 
on sensitive environmental resources. 
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P82 Grading shall be minimized for all new development to ensure the 
potential negative effects of runoff and erosion on these resources are 
minimized.   

 
 
1. Project Description and Site Specific Biological Resource Information 
 
The proposed project site is an approximately 2-acre, rectangular-shaped parcel located 
on the east side of Decker Canyon Road, north of Encinal Canyon Road and south of 
Mulholland Highway in the Santa Monica Mountains, Los Angeles County.  The west 
portion of the property adjacent to Decker Canyon Road consists of gently sloping 
terrain that then ascends in a northeast direction, up to a fairly level graded knoll-top 
pad. Site elevations range from 670 feet in the western portion of the property to 720 
feet in the eastern portion of the property. The existing graded knoll-top pad has been 
documented by Commission staff to date back to the 1960’s. As such, the graded pad 
and an approximately 300-ft. long road up to it along the north property boundary, pre-
date the effective date of the Coastal Act. The property has been disturbed since that 
time and periodically cleared/mowed. More recently (after the effective date of the 
Coastal Act), a chain-link fence has been constructed along the property’s perimeter 
without benefit of a coastal development permit. The applicant is seeking after-the-fact 
approval of this fence as part of this application, in order to be able to retain this fencing 
as part of the proposed project.  
 
The subject site is located in an area designated as a Wildlife Corridor (between the 
Arroyo Sequit Significant Watershed and the Trancas Canyon Significant Watershed) in 
the certified Malibu/Santa Monica Mountains Land Use Plan (LUP).  To the south of the 
parcel are several single family residences along Decker Canyon Road. To the north of 
the parcel is vacant land that has been disturbed to some degree by past grading 
activities which created a building pad and driveway pursuant to CDP No. 5-89-048. To 
the east/northeast of the parcel is a large area of vacant land that contains relatively 
undisturbed native chaparral vegetation. Much of this area, to the northeast, is National 
Park Service land.  
 
According to the applicant’s submitted Biological Assessment, prepared by Forde 
Biological Consultants (February 2007), the subject property contains non-native ruderal 
vegetation, with the exception of a few small native toyon (Heteromeles arbutifolia) 
trees. The Biological Assessment also states that a large area of native chaparral 
vegetation exists to the east, beginning at the applicant’s eastern property boundary, 
that meets the Coastal Act definition of an environmentally sensitive habitat area 
(ESHA). Based on Commission staff review of the Biological Assessment and aerial 
photographs of the site and surrounding area, staff concurs with the above 
characterization of the area. 
 
The applicant proposes to construct a two-story, 28-ft. high, 4,413 sq. ft. single-family 
residence with 1,129 sq. ft. attached garage, swimming pool, water tank, septic system, 
300-ft. long driveway with hammerhead turnaround, retaining walls, after-the-fact 6-ft. 
high chain-link perimeter fencing, and 1,498 cu. yds. of grading (749 cu. yds. cut, 749 



 
4-08-022 (Elliott) 

Page 12 

cu. yds. fill) on the subject property. In addition, the applicant has proposed that the 
residence will be equipped with a “water curtain” sprinkler system and the proposed 
pool will be equipped with a special pump for additional fire protection purposes. The 
residential development is proposed on the existing knoll-top pad at the eastern portion 
of the property and approximately 106 feet from the rear/east property boundary and the 
off-site native chaparral habitat. The applicant’s approved fuel modification plan shows 
the use of the standard three zones of vegetation modification. Zones “A” (setback 
zone) and “B” (irrigation zone) are shown extending in a radius of approximately 100 
feet from the proposed structures. A “C” Zone (thinning zone) is provided for a distance 
of 100 feet beyond the “A” and “B” zones. As such, the 100-ft. Zone C (thinning zone) of 
the required 200-ft. fuel modification radius for the residence would not be contained 
within the property. The brush clearance that would be required off-site up to 200 feet 
from the proposed structure would encroach into the off-site chaparral habitat to the 
east/northeast. 
 
The applicant has recently provided staff with a revised Fire Department-approved fuel 
modification plan that contains a handwritten note by the reviewing Fire Department 
representative that states: “no brush clearance is required on adjoining properties as a 
part of this fuel modification plan – Per Capt. Condon LACFD-Fuel Mod (By RWK 
9/30/09).” However, this note on the plan is only conveying that the applicant will not be 
the party responsible for brush clearance on adjacent properties that he does not own, 
as is standard practice. The Fire Department will separately send notices to the 
adjacent property owners directing them to clear brush on their property that is within 
200 feet of an adjacent structure. Legally, the Fire Department cannot mandate on an 
applicant’s fuel modification plan that they must clear brush on adjacent properties they 
do not own.  As such, the submitted plan with note does not in any way demonstrate 
that the Fire Department has made an exception to their standard required 200 foot fire 
protection area in this case. Furthermore, even if the Fire Department were to make 
such an exception at this time, the Commission would not be a party to any agreement 
to that effect, and the requirement could be changed at any time in the future.  
 
2. ESHA Designation on the Project Site 
 
Pursuant to Section 30107.5, in order to determine whether an area constitutes an 
ESHA, and is therefore subject to the protections of Section 30240, the Commission 
must answer three questions: 
 

1) Is there a rare species or habitat in the subject area? 
2) Is there an especially valuable species or habitat in the area, which is determined 

based on: 
a) whether any species or habitat that is present has a special nature, OR  
b) whether any species or habitat that is present has a special role in the 
ecosystem; 

3) Is any habitat or species that has met either test 1 or test 2 (i.e., that is rare or 
especially valuable) easily disturbed or degraded by human activities and 
developments? 
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If the answers to questions one or two and question three are “yes”, the area is ESHA.  
 
The project site is located within the Mediterranean Ecosystem of the Santa Monica 
Mountains.  The Coastal Commission has found that the Mediterranean Ecosystem in 
the Santa Mountains is rare, and valuable because of its relatively pristine character, 
physical complexity, and resultant biological diversity.  Large, contiguous, relatively 
pristine areas of native habitats, such as coastal sage scrub, chaparral, oak woodland, 
and riparian woodland have many special roles in the Mediterranean Ecosystem, 
including the provision of critical linkages between riparian corridors, the provision of 
essential habitat for species that require several habitat types during the course of their 
life histories, the provision of essential habitat for local endemics, the support of rare 
species, and the reduction of erosion, thereby protecting the water quality of coastal 
streams.  Additional discussion of the special roles of these habitats in the Santa 
Monica Mountains ecosystem is contained in the March 25, 2003 memorandum 
prepared by the Commission’s Ecologist, Dr. John Dixon1 (hereinafter “Dr. Dixon 
Memorandum”), which is incorporated as if set forth in full herein.  
 
Unfortunately, coastal sage scrub, chaparral, oak woodland and riparian habitats are 
easily disturbed by human activities. As discussed in the Dr. Dixon Memorandum, 
development has many well-documented deleterious effects on natural communities of 
this sort.  These environmental impacts may be both direct and indirect and include, but 
certainly are not limited to, the effects of increased fire frequency, of fuel modification, 
including vegetation clearance, of introduction of exotic species, and of night lighting. 
Increased fire frequency alters plant communities by creating conditions that select for 
some species over others. The removal of native vegetation for fire protection results in 
the direct removal or thinning of habitat area. Artificial night lighting of development 
affects plants, aquatic and terrestrial invertebrates, amphibians, fish, birds and 
mammals.  Thus, large, contiguous, relatively pristine stands of coastal sage scrub, 
chaparral, oak woodland, and riparian habitats are especially valuable because of their 
special roles in the Santa Monica Mountains ecosystem and are easily disturbed by 
human activity. Accordingly, these habitat types meet the definition of ESHA. This is 
consistent with the Commission’s past findings in support of its actions on many permit 
applications and in adopting the Malibu LCP2. 
 
The subject 2-acre property has historically been disturbed and currently consists of 
non-native ruderal vegetation. An existing graded pad that pre-dates the effective date 
of the Coastal Act is situated on a knoll in the eastern portion of the site. An existing 
residence is situated on an adjacent parcel to the south and its associated brush 
clearance radius encroaches into much of the western portion of the subject property. It 
appears that at least a portion of the area where vegetation has been removed on the 
site is in excess of what is required for the adjacent residence or to maintain the existing 
driveway and pad on the subject site. As such, the subject property is disturbed and 
                                            
1 The March 25, 2003 Memorandum Regarding the Designation of ESHA in the Santa Monica Mountains, prepared 
by John Dixon, Ph. D, is available on the California Coastal Commission website at 
http://www.coastal.ca.gov/ventura/smm-esha-memo.pdf 
2 The Commission’s “Revised Findings” in support of its September 13, 2002 adoption of the City of Malibu Local 
Coastal Program  were adopted on February 6, 2003. 
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does not meet the definition of ESHA in the Coastal Act. However, the area east and 
northeast of the property consists of chaparral habitat that is part of a large, contiguous 
block of pristine native vegetation. As discussed above and in the Dr. Dixon 
Memorandum, this habitat is especially valuable because of its special role in the 
ecosystem of the Santa Monica Mountains and it is easily disturbed by human activity.  
Accordingly, the Commission finds that the chaparral habitat adjacent to the project site 
meets the definition of ESHA in the Coastal Act.  
 
3. Resource Dependent Use and Habitat Degradation 
 
The Commission finds that the surrounding area east and northeast of the property 
constitutes an environmentally sensitive habitat area (ESHA), and brush clearance 
requirements associated with the proposed residence on the subject parcel will 
encroach into the off-site ESHA area. While the applicant has reduced potential impacts 
to off-site ESHA from the level associated with the original proposal by reconfiguring the 
proposed residence upon the knoll-top pad, the proposed project will still have avoidable 
impacts to ESHA. Given Fire Department fuel modification requirements for fire 
protection, the 100-ft. Zone C (thinning zone) of the required 200-ft. fuel modification 
radius around proposed structures would not be contained within the property or limited 
to non-ESHA areas. The brush clearance that would be required off-site up to 200 feet 
from the proposed structure would still encroach into off-site ESHA (approximately 94 
feet of clearance area would be required on the adjacent site).  
 
Fuel modification is the removal or modification of combustible native or ornamental 
vegetation. It may include replacement with drought tolerant, fire resistant plants. The 
amount and location of required fuel modification will vary according to the fire history of 
the area, the amount and type of plant species on the site, topography, weather 
patterns, construction design, and siting of structures. There are typically three fuel 
modification zones applied by the Los Angeles County Fire Department, which include a 
setback zone immediately adjacent to the structure (Zone A) where all native vegetation 
must be removed, an irrigated zone adjacent to Zone A (Zone B) where most native 
vegetation must be removed or widely spaced, and a thinning zone (Zone C) where 
native vegetation may be retained if thinned or widely spaced although particular high-
fuel plant species must be removed. The combined required fuel modification area 
around structures extends to a maximum of 200 feet. If there is not adequate area on 
the project site to provide the required fuel modification for structures, as is the case for 
the proposed residence, then brush clearance will be required on adjacent parcels. In 
this way, for a large area around any permitted structures, native vegetation will be 
cleared, selectively removed to provide wider spacing, and thinned. Further, the 
Commission has found that off-site brush clearance will have more impact on ESHA 
than if the Zone C fuel modification were contained on a project site. This is because 
Zone C requirements include thinning or removing highly flammable plant species. The 
approved fuel modification plan will give specifics about which plants need to be thinned 
and how wide spacing needs to be. However, in the case of off-site brush clearance, the 
adjacent property owner will receive a notice in the mail requiring them to clear 
vegetation within a certain radius of structures. No plan is approved and no details 
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about the specific vegetation types on the neighbor’s property is provided. In the 
Commission’s experience, such off-site brush clearance typically results in complete 
removal of all vegetation within the required radius. 
 
Obviously, native vegetation that is cleared and replaced with ornamental species or 
substantially removed and widely spaced will be lost as habitat and watershed cover. As 
discussed in the Dr. Dixon Memorandum3, the cumulative loss of habitat cover also 
reduces the value of the sensitive resource areas as a refuge for birds and animals, for 
example by making them—or their nests and burrows—more readily apparent to 
predators. Further, fuel modification can result in changes to the composition of native 
plant and wildlife communities, thereby reducing their habitat value. 
 
Section 30240(a) of the Coastal Act restricts development within ESHA to only those 
uses that are dependent on the resource.  As neither single-family residences nor fuel 
modification needs to be located within ESHA to function, single-family residences and 
associated fuel modification are not uses dependent on ESHA resources.  Section 
30240(a) also requires that ESHA be protected against significant disruption of habitat 
values.  As the proposed residential development will require removal of ESHA from 
brush clearance for fire protection purposes, the project would significantly disrupt the 
habitat value in those locations.  In addition, the proposed as-built 6-ft. high chain link 
fencing around the perimeter of the property inhibits the free passage of wildlife within a 
designated Wildlife Corridor and within ESHA, inconsistent with Section 30240(a) of the 
Coastal Act.  Finally, Section 30240(b) requires that development adjacent to ESHA be 
sited and designed to prevent impacts that would significantly degrade the ESHA, and 
again, the proposal would site the main structure in a location that would require 
significant degradation of the adjacent ESHA.  Section 30240 therefore requires denial 
of the project, as proposed, because the project would result in significant disruption 
and degradation of habitat values, and residential fuel modification is not a use 
dependent on those sensitive habitat resources.   
 
In addition to Section 30240 of the Coastal Act, the LUP, which serves as guidance, 
provides, in policy P74, that new development should be located “as close as feasible to 
existing roadways . . . and existing development to minimize the effects on sensitive 
environmental resources.”  Application of this requirement to the instant proposal yields 
the same result as application of Section 30240, as it also favors relocation of the 
proposed development to the western portion of the site, where it would be closer to 
both the road and development to the south. 
 
 
As discussed previously, in 1999 the Commission had approved residential 
development on the subject parcel (CDP 4-99-015 (Goebels)) that included a main 
residence and detached garage on an existing knoll-top pad and a guest unit/garage in 
the western portion of the property. However, that permit has expired, and at the time 

                                            
3 The March 25, 2003 Memorandum Regarding the Designation of ESHA in the Santa Monica Mountains, 
prepared by John Dixon, Ph. D, is available on the California Coastal Commission website at 
http://www.coastal.ca.gov/ventura/smm-esha-memo.pdf 
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the Commission considered CDP Application No. 4-99-015, native chaparral vegetation 
in the Santa Monica Mountains was not yet recognized as an especially valuable habitat 
type that met the definition of ESHA under the Coastal Act. The area was, however, 
mapped as a Wildlife Migration Corridor in the LUP, and the Commission found it 
important to maintain the habitat value of the mature chaparral area to the east of the 
property for migrating wildlife.  The project included a 6-ft. high, 66-ft. long fire retardant 
wall between the proposed residential development and the east property boundary to 
avoid the need for removal of vegetation off-site within the mature chaparral area to the 
east.  At that time, the Los Angeles County Fire Department had approved the fire 
retardant wall as an adequate alternative to the requirement for the neighboring 
property owner to carry out off-site brush clearance to the east of the house.  Because 
the project successfully avoided the need for removal of the chaparral habitat, the 
Commission found that the project would not impair the habitat values it sought to 
protect. The Commission found that the wall would minimize the project’s effects upon 
the chaparral habitat that is of value to migrating wildlife in the corridor. Since that time, 
the Commission has regularly found, in numerous past permit actions, that many areas 
located in the Santa Monica Mountains Coastal Zone meet the Coastal Act definition of 
ESHA even though they may contain no resource designation or some other resource 
designation, such as Wildlife Migration Corridor. 
 
Since the time CDP 4-99-015 was approved, two circumstances have changed that 
must be factored into Commission analysis of the proposed project: 1)  large, 
contiguous areas of native chaparral vegetation in the Santa Monica Mountains are now 
recognized as an especially valuable habitat type that meet the definition of ESHA 
under the Coastal Act, even though such areas may not have been designated 
expressly as ESHA in the Los Angeles County LUP, and 2) the Los Angeles County Fire 
Department no longer allows fire walls in lieu of providing the full 200-foot radius of fuel 
modification and/or brush clearance around all flammable structures.  
 
In the case of the proposed project, the off-site areas of native chaparral vegetation are 
ESHA that must be protected against any significant disruption of habitat value, and the 
brush clearance requirements that would be associated with the proposed residential 
development would not serve to avoid and minimize impacts to ESHA to the greatest 
extent feasible. The applicant has asked the Los Angeles County Fire Department if it 
would  allow the construction of a fire wall on the project site in lieu of the full 200-foot 
radius of fuel modification and/or brush clearance requirement (as had been done for 
the previously approved development at this site in 1999, providing a significant reason 
why the Commission had previously approved siting development on the knoll-top pad), 
and the Fire Department replied that it no longer allows that substitution given the lack 
of effectiveness of fire walls alone for fire protection in this area. 
 
The proposed siting of the residential development is not consistent with Section 30240 
of the Coastal Act or the guidance policies of the LUP because residential development 
is not a resource-dependent use, because the habitat removal associated with the 
proposed construction (including the required brush clearance areas) will not protect 
ESHA against any significant disruption of habitat values, because the proposed 
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development would not be “as close as feasible to existing roadways, services, and 
existing development to minimize the effects on sensitive environmental resources”, and 
because there are feasible alternatives, as discussed below.  
 
4. Siting and Design Alternatives to Minimize Significant Disruption of Habitat Values 
 
Denial of the proposed project will neither eliminate all economically beneficial or 
productive use of the applicant’s property nor unreasonably limit the owner’s reasonable 
investment-backed expectations of the subject property. Approvable alternatives to the 
proposed development exist.   
 
Alternatives must be considered to determine if there is an alternative project that would 
lessen or avoid the significant environmental impacts to ESHA to such an extent that it 
would be consistent with the ESHA protection policies listed above. An alternative is a 
description of another activity or project that responds to the major environmental 
impacts of the project identified through the Commission’s analysis.  
 
The most obvious alternative that may be approvable for this site would be to move the 
proposed development to the western portion of the property (Exhibits 13-14).  The 
western portion of the site could accommodate construction of a single-family residence 
while also avoiding impacts to off-site ESHA. The subject parcel is rectangular-shaped, 
extending approximately 430 feet eastward from Decker Canyon Road.  The west 
portion of the property adjacent to Decker Canyon Road consists of gently sloping 
terrain that then ascends in a northeast direction up to a graded knoll-top pad. The 
alternative site identified by staff is located within the gently-sloping western portion of 
property nearer Decker Canyon Road and adjacent development to the south. This area 
of the site has historically been disturbed, associated with fuel modification for the 
residence to the south, and is farther away from off-site ESHA areas. Construction of a 
residence in this location would avoid brush clearance in ESHA. The Commission had 
previously approved a guest house in this location, pursuant to CDP 4-99-015. In 
addition, the applicant of the subject permit application had originally proposed a guest 
house in this location that the applicant’s consulting geologic engineer stated was a 
suitable site for the development. And according to the grading plans associated with 
each of the two previous guest house proposals in this area of the property, the amount 
of required grading was minimal. Therefore, there is substantial evidence to conclude 
that construction of a single-family residence in this alternative location is feasible, 
located nearer existing roads and residences, and would not involve a significant 
amount of grading or landform alteration. In sum, a feasible alternative exists to 
accommodate residential development on the property that avoids impacts to ESHA. In 
addition, there exist fencing siting and design alternatives that would allow for safe 
passage of wildlife and could be found consistent with the ESHA protection policies of 
the Coastal Act. 
 
In processing the subject permit application, Commission staff had asked the applicant 
to analyze the alternative of siting the proposed residential development within the 
western portion of the property. However, the applicant has stated that he is unwilling to 
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relocate the residence to the western portion of the property due to several reasons, 
including that the loss of mountain views that would result. As discussed above, the 
applicant has represented that such siting is, in fact, not feasible for a variety of 
reasons, including required setbacks, location of septic system, amount of grading 
required, etc. However, the applicant has not provided any detailed information to 
demonstrate that such constraints exist and render the western area of the site an 
infeasible location for the proposed development. As such, the Commission can only 
conclude that there may well be feasible siting and design alternatives that would avoid 
ESHA impacts. Although the alternative of re-siting the residence is clearly feasible, re-
siting the proposed development involves many variables and could be accomplished in 
many different ways, and the Commission cannot redesign the project.  Thus, the 
Commission will not attempt to approve the project with conditions requiring such 
relocation. 
 
Although the Commission presents this alternative in an effort to assist the applicant by 
identifying a potentially approvable alternative project, the Commission cannot now 
guarantee that any given alternative would receive Coastal Act approval when it is 
presented in the future.  This is true for many reasons, among them that (1) the 
Commission reviews each project independently when it is presented, along with the 
required information about impacts to Coastal resources, (2) the composition of the 
Commission at the time of such an application may not be the same as it is now, and 
the Commission may interpret the governing standards differently, view the facts 
differently, or simply exercise its discretion differently; and (3) the specific details of the 
project presented may raise additional issues that the general description listed below 
does not anticipate. 
 
Nevertheless, with those caveats in mind, it appears that development could be 
designed on the subject site such that it would avoid ESHA impacts by measures that 
include but are not limited to: limiting the size of structures, limiting the number of 
accessory structures and uses, clustering structures, siting development deeper within 
existing disturbed areas rather than near the edge of those areas and within 200 feet of 
undisturbed habitat areas, locating development as close to existing roads and public 
services as feasible, as suggested by policy P74 of the LUP, and locating structures 
near other residences in order to minimize additional fuel modification.  
 
5.  Conclusion 
 
For the reasons discussed above, the Commission finds that the proposed project does 
not protect ESHA from significant disruption of habitat values and has not been sited 
and designed in a manner that would prevent impacts that would significantly degrade 
the off-site ESHA. The project is therefore not consistent with Section 30240 of the 
Coastal Act.  Finally, the proposed project is inconsistent with Policies 68 (which mirrors 
30240(a)), 69 (which mirrors 30240(b)), and 74 of the Malibu/Santa Monica Mountains 
Land Use Plan, which the Commission uses as guidance.  As discussed, there are 
feasible alternatives that would avoid the significant disruption of habitat values. The 
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applicant has declined to propose such an alternative. The project must therefore be 
denied.   
 
C.  Unpermitted Development 
 
Unpermitted development occurred on the subject parcel prior to submission of this 
permit application including, but not limited to, construction of chain-link fencing along 
the perimeter of the property.  The applicant is now requesting after-the-fact approval 
for retention of the fencing pursuant to this application.  The Commission is denying this 
application for the reasons discussed in full in the preceding sections of this report.  
Therefore, pursuant to the staff recommendation, the Commission's enforcement 
division will evaluate further actions to address this matter. 
 
Although development has taken place prior to submission of this permit application, 
consideration of this application by the Commission has been based solely upon the 
Chapter 3 policies of the Coastal Act.  Review of this permit does not constitute a waiver 
of any legal action with regard to the alleged violation nor does it constitute an 
admission as to the legality of any development undertaken on the subject site without a 
coastal permit. 
 
D. Local Coastal Program 
 
Section 30604 of the Coastal Act states: 

a)  Prior to certification of the local coastal program, a coastal development 
permit shall be issued if the issuing agency, or the commission on appeal, 
finds that the proposed development is in conformity with the provisions of 
Chapter 3 (commencing with Section 30200) of this division and that the 
permitted development will not prejudice the ability of the local government to 
prepare a local program that is in conformity with the provisions of Chapter 3 
(commencing with Section 30200). 
 

Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal 
Development Permit only if the project will not prejudice the ability of the local 
government having jurisdiction to prepare a Local Coastal Program that conforms with 
Chapter 3 policies of the Coastal Act.  The preceding sections provide findings that the 
proposed project will not be in conformity with the provisions of Chapter 3.  The 
proposed development will create adverse impacts and is found to be inconsistent with 
the applicable policies contained in Chapter 3.  Therefore, the Commission finds that 
approval of the proposed development would prejudice the County of Los Angeles’ 
ability to prepare a Local Coastal Program for this area consistent with the policies of 
Chapter 3 of the Coastal Act, as required by Section 30604(a). 
 
E.  California Environmental Quality Act 
 
Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of a Coastal Development Permit application to be supported by a finding 
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showing the application, as conditioned by any conditions of approval, to be consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA).  
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available 
which would substantially lessen any significant adverse effect that the activity may 
have on the environment. 
 
The Commission incorporates its findings on Coastal Act consistency at this point as if 
set forth in full.  These findings address and respond to all public comments regarding 
potential significant adverse environmental effects of the project that were received prior 
to preparation of the staff report.  As discussed above, the proposed development is not 
consistent with the policies of the Coastal Act. There are feasible alternatives that would 
avoid the adverse environmental effects of the project, including the alternative to site 
residential development within the western portion of the property, for the reasons listed 
in this report.   Therefore, the Commission finds that the proposed project is not 
consistent with the requirements of the Coastal Act to conform to CEQA. 
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ADDENDUM 

 
 
DATE: November 2, 2009 
 
TO:  Commissioners and Interested Parties 
 
FROM: South Central Coast District Staff 
 
SUBJECT: Agenda Item Th 13a, November 5, 2009; Application No. 4-08-022 (Elliott) 
 
 
Correspondence has been received from the National Park Service in support of the 
staff recommendation. This correspondence is attached as Exhibit 1 of this addendum.  
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