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Tom Luster, Staff Environmental Scientist 
 
SUBJECT: Addendum to R2-E-06-013 Revocation Request – Poseidon Resources 

(Channelside) LLC – Carlsbad Desalination Facility 
 
 
 
This addendum provides recommended modifications to the above-referenced January 28, 2010 
Staff Report.  The modifications, which are shown in strikethrough and bold underlined text 
below, are relatively minor and do not change staff’s recommendation that the Commission deny 
the revocation request.  This addendum also includes: 
 

• Ex parte forms 
• February 8, 2010 letter from Coast Law Group on behalf of Environmental Groups 
• February 3 and 4 , 2010 letters from Latham & Watkins on behalf of Poseidon 
• Additional correspondence received regarding the revocation request.  

__________________ 
 
RECOMMENDED MODIFICATIONS 
 
• Page 3, first full paragraph: 
 

“Nonetheless, Commission staff determined that the Commission’s approval of 
Poseidon’s proposed emission reduction measure also relied on letters of support from 
the agencies cited above, and that the Commission’s decision would not have changed 
based on Poseidon providing complete or accurate information about the project’s effects 
on SWP-related emissions or about the role of CEQA in reducing emissions.  Those 
letters, which specifically supported Poseidon’s approach, recommended the 
Commission credit Poseidon for emission reductions associated with the project 
replacing a like amount of imported water supplies.  Although Commission staff 
concludes that Poseidon misrepresented or omitted material information related to its 
claimed reduction of imported water, staff also concludes that even if more accurate 
information had been provided to the Commission, it would not have required additional 
or different conditions on Poseidon’s permit because of the strong support those letters 
provide for Poseidon’s proposed approach.  Staff therefore recommends the 
Commission deny the revocation request.” 
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• Page 3, Exhibits – the original list was numbered incorrectly.  Replace the original list with 
the corrections shown below, and correspondingly correct the Exhibit numbers in the 
Findings: 

 
“EXHIBIT 1: Coastal Development Permit E-06-013 December 8, 2009 

Environmental Groups’ Request for Revocation (without 
attachments). 

EXHIBIT 2: December 8, 2009 Environmental Groups’ Request for Revocation 
(without attachments) January 13, 2010 Poseidon Response to 
Revocation Request (without attachments). 

EXHIBIT 3: January 13, 2010 Poseidon Response to Revocation Request (without 
attachments) Coastal Development Permit E-06-013.

EXHIBIT 4: Letters of Support for Poseidon’s GHG Approach.” 
 
• Page 6, Footnote 4: 
 

“In its January 13, 2010 response to the revocation request, and in a February 3, 2010 
letter to Chairperson Neely, Chief Counsel Schmeltzer and Supervising Deputy 
Attorney General Jamee Patterson, Poseidon claims that the Coastal Environmental 
Rights Foundation (CERF) is not a proper party to the revocation request and should be 
removed as a party from the revocation proceeding under Section 13106 of the 
Commission’s regulations.  Since the revocation request was also submitted by the 
Surfrider Foundation and the San Diego Coastkeeper, who each raise the same 
contentions as the Coastal Environmental Rights Foundation, these contentions are 
validly before the Commission.Although CERF was not registered as a business in 
California at the time of the Commission’s November 15, 2007 hearing, it is still a 
proper party to this revocation request.  As the California Supreme Court held in 
Friends of Mammoth v. Bd. of Supervisors, an entity need not have been in 
existence for it to have proper standing to challenge the actions of a state or local 
agency.   8 Cal. 3d 247, 268 (1972) (where the underlying purposes of the exhaustion 
doctrine have been met, it “cannot be employed to bar a suit by a class not 
organized at the time of the administrative appeal."). Here, the purpose of Section 
13106 has been met, thus CERF is not barred from participating in the revocation 
proceeding. Nevertheless, to avoid the Commission focusing undue attention on this 
issue, CERF has withdrawn from participating in the revocation request, so the 
Commission need not consider Poseidon’s contentions on this issue.” 

 
• Page 13, after bulleted paragraph: 
 

“Finally, even if the Commission determines that all three elements of the test for 
revocation are met, it may still exercise its discretion to deny the revocation request.  
Cal. Code Regs. § 13108(d).  Given that MWD asserts that on a long-term, average 
basis, the water produced by Poseidon will likely result in offsets from water MWD 
receives from the SWP, the Commission may determine that Poseidon’s 
misrepresentations do not warrant revocation.  Thus, for this, or other 
considerations, the Commission may determine that it should act to deny the 
revocation request, even if the test for revocation is met.” 
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• Page 22, second paragraph: 
 

“The key issue before the Commission is whether it would have made a different decision 
– i.e., would have denied the project or required additional or different conditions – had 
Poseidon: 1) described MWD’s intention to continue to take its full allocation of SWP 
water; 2) provided the MWD Agreement; or 3) correctly recognized that it was unlikely 
that any entity would be required to undertake a CEQA review for use of water 
“displaced” by the Poseidon project.  Had the Commission known of the differences 
between Poseidon’s assertion that its project should “automatically” receive credits for 
SWP import reductions and MWD’s understanding that the Poseidon project is only 
likely to offset marginal water sources on an average long-term basis, or if the 
Commission had known of the MWD Agreement provision that allowed MWD to 
terminate its subsidy if the desalination project resulted in a reduction of its entitlement or 
usage of water imported from the SWP, it could have reached a different decision on the 
CDP.  Similarly, had the Commission known that MWD’s deliveries from the SWP were 
governed by a long-term contract whose annual deliveries are not subject to CEQA 
review, it could have required Poseidon to directly account for its expected SWP 
emission reductions.  However, it is not clear that the Commission would have made a 
different decision, given Poseidon’s presentation to the Commission of support from 
other entities for Poseidon’s proposed approach, including agencies specified in Special 
Condition 10.  The letters from the Air Board, an agency with expertise in 
Greenhouse Gas emission mitigation, and State Lands Commission (see Exhibit 4) 
specifically support Poseidon’s proposed approach.  The letter from the Chair of the 
Air Board states: “For this project, we believe the amount of emissions reduction 
that should be required need not exceed the net impact; that is, the direct emissions 
and any new indirect emissions from the project, less emissions that would be 
associated with providing an equivalent amount from existing supplies.”  The letter 
from the Chair of the State Lands Commission states: “In determining the amount 
of mitigation, the calculation should be based on the assumption that the water 
delivered to the contracting water agencies replaces water that the water agencies 
currently and in the future would received [sic] from Metropolitan Water District.  
The amount of mitigation is therefore the net not the gross power consumed.

 
Further, and as noted previously, if the Commission was to determine that all three 
tests for revocation are met, it may still exercise discretion as to whether to deny the 
revocation request.  In this instance, the Commission may also consider the recent 
information provided by the MWD asserting that Poseidon’s project will likely 
result in offsets on a long-term average basis.” 
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       Filed:   December 8, 2009 
       Staff:   Tom Luster – SF 
       Staff Report:  January 28, 2010 
       Hearing Date:  February 10, 2010 
  

STAFF REPORT: REQUEST FOR REVOCATION 
 
APPLICATION NUMBER: R2-E-06-013 
 
APPLICANT: Poseidon Resources (Channelside) 

LLC/Cabrillo Power II LLC 
 
PROJECT LOCATION: Site of Encina Power Plant, adjacent to Agua Hedionda 

Lagoon, in the City of Carlsbad, San Diego County. 
 
PROJECT DESCRIPTION: Construct and operate a 50 million gallon per day seawater 

desalination facility. 
 
PERSONS REQUESTING REVOCATION: Surfrider Foundation, San Diego Coastkeeper, 
and the Coastal Environmental Rights Foundation. 
 

SUMMARY OF STAFF RECOMMENDATION  
 
On November 15, 2007, the Commission granted to Poseidon Resources (Channelside) LLC 
(“Poseidon”) Coastal Development Permit (“CDP”) E-06-013 to construct and operate a 
seawater desalination facility on the site of the Encina Power Station, adjacent to Agua Hedionda 
Lagoon, in the City of Carlsbad.  One of the Commission’s key concerns in its review of the 
project was the adverse coastal resource effects caused by project-related greenhouse gas 
(“GHG”) emissions.  The Commission found that the electricity needed to operate the facility 
would produce a significant amount of GHG emissions that would adversely affect a number of 
coastal resources.  However, Poseidon characterized its project as being “net carbon neutral”, 
and stated that it would fully mitigate for its project’s net GHG emissions.  Poseidon offered a 
proposed Climate Action Plan in which the single largest mitigation measure, representing about 
two-thirds of its total net emission reductions, was that the project be automatically credited with 
a decrease in GHG emissions resulting from a one-for-one reduction in State Water Project 
(“SWP”) water imports to the region.  Poseidon also asserted that if, despite the project’s water 
production, those water imports continued, those continued imports would be subject to review 
and mitigation through CEQA.   
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Commission approval of the project CDP required the facility to be “net carbon neutral” and 
required Poseidon to submit a plan for further Commission review and approval showing how it 
would meet that standard.  The Commission later approved an Energy Minimization and 
Greenhouse Gas Reduction Plan (the “Plan”) that considered the comments of the California Air 
Resources Board and the State Lands Commission and that required Poseidon to implement 
various measures to ensure the project was “net carbon neutral”.  In approving the Plan, the 
Commission required Poseidon to directly account for other emission reduction measures, but 
automatically credited Poseidon with these asserted reductions from reduced SWP imports. 
 
The above-referenced Environmental Groups request that the Commission revoke Poseidon’s 
CDP, based primarily on a contention that Poseidon intentionally misrepresented that its project 
would be “net carbon neutral” and that the project would result in one-for-one emission 
reductions from the SWP.  This revocation request focuses on whether Poseidon provided the 
Commission with complete and accurate information with respect to how its “net” GHG 
emissions should be calculated.  
  
In investigating this revocation request, Commission staff learned that a 2005 MWD agreement 
included a provision prohibiting desalination projects from reducing MWD’s entitlements or 
usage of water imported from the SWP or any other sources.  The Poseidon project is dependent 
on its customers obtaining a subsidy from MWD, and Poseidon knew that such subsidies would 
be subject to agreements modeled on the 2005 MWD Agreement, but it failed to provide such 
agreement to the Commission.   
 
MWD’s allocation of SWP water is determined based on its rights to such water as laid out in a 
long-term contract with DWR, which is valid through 2035.  As MWD explained in a January 
20, 2010 letter, it anticipates continuing to take its full SWP entitlements and allotments for the 
foreseeable future, due to current water shortage conditions in Southern California.  MWD also 
explained in this letter that it also seeks other sources of water – e.g., transfers, exchanges, and 
other “marginal” water supplies – and on a “long-term average basis”, the Poseidon project is 
likely to reduce its need to supplement its SWP allocation through these supplies.  Thus, the 
Poseidon project will not reduce the amount of water MWD is entitled to or that it will take from 
its annual SWP allocation (which is the basis of Poseidon’s emission reduction measure), but it 
may, on an average, long-term basis, result in a reduction in MWD’s need for expanded transfers 
and exchanges.  Poseidon failed to explain to the Commission that the water it produces will in 
fact only “displace” imported water if MWD is able to reduce its reliance on marginal water 
supplies that it obtains through the SWP.  Poseidon’s representations to the Commission asserted 
that there would be a reliable, one-for-one reduction in water imported to Southern California 
through the SWP as the result of Poseidon’s project, but this does not appear to be the case.  
 
In addition, given that MWD will continue to import its full allocation of SWP water, regardless 
of the impact of Poseidon’s project, and that it is entitled to such water under a long-term 
contract with DWR, it is not as clear as Poseidon claimed that water its project “displaces,” but 
continues to be imported into Southern California, will be subject to CEQA review.  There is no 
evidence that the water MWD will continue to import to Southern California will be used solely 
for “new” or “expanded” uses, as Poseidon claimed, rather than fulfilling MWD’s existing 
obligations that it has not fulfilled due to the ongoing water shortage.  As a result, and contrary to 
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Poseidon’s claims, there is not clear evidence that CEQA will apply to require mitigation for the 
GHGs emitted by the “additional” 56,000 acre feet of water pumped into Southern California 
after Poseidon’s project begins operations. 
 
Nonetheless, Commission staff determined that the Commission’s approval of Poseidon’s 
proposed emission reduction measure also relied on letters of support from the agencies cited 
above, and that the Commission’s decision would not have changed based on Poseidon providing 
complete or accurate information about the project’s effects on SWP-related emissions or about 
the role of CEQA in reducing emissions.  Although Commission staff concludes that Poseidon 
misrepresented or omitted material information related to its claimed reduction of imported 
water, staff also concludes that even if more accurate information had been provided to the 
Commission, it would not have required additional or different conditions on Poseidon’s permit.  
Staff therefore recommends the Commission deny the revocation request. 
 

EXHIBITS 
 
EXHIBIT 1: Coastal Development Permit E-06-013. 
EXHIBIT 2: December 8, 2009 Environmental Groups’ Request for Revocation (without 

attachments). 
EXHIBIT 3: January 13, 2010 Poseidon Response to Revocation Request (without 

attachments) 
EXHIBIT 4: Letters of Support for Poseidon’s GHG Approach 
 

STAFF NOTE – REVOCATION REGULATIONS 
 
The California Code of Regulations, Title 14, Division 5.5, Section 13105(a) states that the 
grounds for the revocation of a coastal development permit (or permit amendment) are as 
follows:1

 
Grounds for revocation of a permit shall be: 
a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection 

with a coastal development permit application, where the Commission finds that accurate 
and complete information would have caused the Commission to require additional or 
different conditions on a permit or deny an application; 

 
The three elements of Section 13105(a) that must be satisfied before a permit can be revoked are: 

1) That the applicant provided incomplete or false information; AND 
2) That false or incomplete information was supplied intentionally; AND 
3) That if the Commission had known of the information, it would have denied the permit or 

imposed different conditions. 

 
1 The Commission’s regulations at Section 13105(b) provide additional grounds for revocation based on inadequate 
notice; however, the Environmental Groups do not request revocation based on these grounds.  Section 13105(b) 
states: “Failure to comply with the notice provisions of Section 13054, where the views of the person(s) not notified 
were not otherwise made known to the Commission and could have caused the Commission to require additional or 
different conditions on a permit or deny an application (14 Cal. Code of Regulation Section 13105).” 
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Because of the impact on a permittee, the grounds for revocation are narrow, and are confined to 
information in existence at the time of the Commission’s action.  The rules of revocation do not 
allow the Commission to have second thoughts on a previously-issued permit based on 
information that comes into existence after the granting of a permit, no matter how compelling 
that information might be.  Similarly, a violation of the Coastal Act or the terms and conditions 
of a permit, or an allegation that a violation has occurred, are not grounds for revocation.   
 
Revocation of a permit removes a previously granted permit.  Even if a permit is vested – i.e., the 
permittee has started construction of the project – if the Commission revokes the permit, the 
permittee is required to stop work and, if wishing to continue, to reapply for a new permit for the 
project.  Section 13108 of these regulations establish that, if at a public hearing the Commission 
finds that grounds for revocation exist, it may revoke the permit.2  It may also determine that 
additional investigation is necessary and continue the matter to a future hearing.3

 
 

TABLE OF CONTENTS 
 
I. STAFF RECOMMENDATION........................................................................................... 5 
II. FINDINGS AND DECLARATIONS .............................................................................. 6 

A. Revocation Request........................................................................................................... 6 
B. Project Approval Background......................................................................................... 7 
C.  Analysis of Revocation Contentions .......................................................................... 10 

1. Grounds For Revocation #1: Did the Applicant Provide Incomplete or False 
Information? .......................................................................................................................... 13 
2. Grounds for Revocation #2: Was the Inaccurate or Incomplete Information Supplied 
Intentionally? ......................................................................................................................... 20 
3. Ground for Revocation #3: If the Commission Had Known of the Information, Would 
It Have Denied the Permit or Imposed Different Conditions? .............................................. 22 

D. Conclusion and Recommendation................................................................................. 22 
 

 
2 Section 13108(a) of these regulations state that the revocation request is to be heard at the next regularly scheduled 
meeting.  Staff received the revocation request on December 8, 2009, and on December 14, 2009, both Poseidon and 
the Environmental Groups agreed to a February 2010 hearing. 
 
3 Section 13108(c) states: “The commission shall ordinarily vote on the request at the same meeting, but the vote 
may be postponed to a subsequent meeting if the commission wishes the executive director or the Attorney General 
to perform further investigation.” 
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I. STAFF RECOMMENDATION 
 
Staff recommends that the Commission determine that no grounds exist for revocation. 
 
MOTION: 
 

I move that the Commission grant revocation of Coastal Development Permit E- 
06-013. 

 
The staff recommends a NO vote on the motion. Failure of this motion will result in denial of the 
request for revocation and adoption of the following resolution and findings.  The motion passes 
only by affirmative vote of a majority of the Commissioners present. 
 
RESOLUTION TO DENY REVOCATION: 
 

The Commission hereby denies the request for revocation of the Commission’s decision 
on Coastal Development Permit E-06-013 on the grounds that: 

 
a) Although there was intentional inclusion of inaccurate, erroneous or incomplete information 

in connection with the subject coastal development permit application, the Commission finds 
that the accurate and complete information would not have caused the Commission to 
require additional or different conditions on the permit or deny the application. 

 
b) There was no failure to comply with the notice provision of Section 13054 where the views of 

the person(s) not notified were not otherwise made known to the Commission and would have 
caused the Commission to require additional or different conditions on a permit or deny an 
application (14 Cal. Code of Regulations Section 13105). 
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II. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares as follows: 

A. REVOCATION REQUEST 
 
On December 8, 2009, the Surfrider Foundation, San Diego Coastkeeper, and Coastal 
Environmental Rights Foundation (collectively “Environmental Groups” or “Groups”) filed with 
the Commission a joint request to revoke the Commission’s approval of CDP E-06-013.  The 
Environmental Groups’ stated grounds for revocation are summarized below and are provided in 
full in Exhibit 2.4

 
The Environmental Groups contend that Poseidon intentionally withheld accurate and complete 
information from the Commission and that the Commission would have placed different 
conditions on the CDP or denied the application had Poseidon disclosed accurate and complete 
information.  The Environmental Groups’ specific contention is that Poseidon asserted to the 
Commission that its project should be credited for greenhouse gas (“GHG”) emission reductions 
from reducing State Water Project (“SWP”) water imports while not disclosing to the 
Commission that a 2005 agreement from the Metropolitan Water District (“MWD”) showed that 
a project such as Poseidon’s would be prohibited from interfering with MWD’s ability to import 
water from the SWP or other sources.  The Groups contend that had Poseidon disclosed this 
agreement (“MWD Agreement”) to the Commission, the Commission would have likely placed 
different conditions on the CDP or denied the permit. 
   
In a January 13, 2010 letter (see Exhibit 3), Poseidon responds to the Environmental Groups’ 
contention.5  Poseidon does not dispute that it did not provide the MWD Agreement to the 
Commission, but contends that the Environmental Groups’ revocation request meets none of the 
three tests of Section 13105(a).  Poseidon claims that the Commission was “fully aware” that the 
MWD would not relinquish its ability to import available water, and that Poseidon’s proposed 
approach, adopted by the Commission, was consistent with CEQA principles, given that any 
continued imports that may occur would be subject to CEQA review and mitigation.  Thus, 
Poseidon claims that if it were required to mitigate for its GHG emissions without obtaining 
credit for reduced emissions from the imported water its project would replace, that there would 
be “double mitigation” for such “replaced” water, given that both Poseidon and any new or 
expanded user would be required to mitigate for its impacts. 

 
4 In its January 13, 2010 response to the revocation request, Poseidon claims that the Coastal Environmental Rights 
Foundation is not a proper party to the revocation request and should be removed as a party from the revocation 
proceeding under Section 13106 of the Commission’s regulations.  Since the revocation request was also submitted 
by the Surfrider Foundation and the San Diego Coastkeeper, who each raise the same contentions as the Coastal 
Environmental Rights Foundation, these contentions are validly before the Commission.  
 
5 Poseidon also provided a January 7, 2010 letter in response to Commission staff’s request that Poseidon submit a 
CDP amendment application to address this GHG mitigation issue.  Many of the two letters’ contentions and 
responses are similar, and Poseidon’s January 13 letter incorporates the January 7 letter by reference. 
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B. PROJECT APPROVAL BACKGROUND 
 
COMMISSION REVIEW 
 
CDP Approval: On November 15, 2007, the Commission granted to Poseidon Resources 
(Channelside) LLC (“Poseidon”) Coastal Development Permit (“CDP”) E-06-013 to construct 
and operate a seawater desalination facility on the site of the Encina Power Station, adjacent to 
Agua Hedionda Lagoon, in the City of Carlsbad.   
 
One of the Commission’s key concerns in its review of the project was the adverse coastal 
resource effects caused by project-related GHG emissions.  Seawater desalination is a relatively 
energy intensive source of water,6 and the electricity needed to produce desalinated water can 
produce significant amounts of GHG.  The Commission found that the electricity needed to 
operate the facility would produce from about 60,000 to 90,000 tonnes (or about 130 million to 
200 million pounds) of GHG emissions annually7 and that those emissions would adversely 
affect a number of coastal resources.  However, Poseidon characterized its project as being “net 
carbon neutral”, and stated that it would fully mitigate for the net GHG emissions resulting from 
the facility’s operations.8  In October 2007, Poseidon offered a proposed Climate Action Plan in 
which the single largest proposed mitigation measure, representing about two-thirds of its total 
mitigation, was Poseidon’s proposal that its project be credited with the decrease in GHG 
emissions resulting from a one-for-one reduction in SWP water imports to the region.9   

 
6 See, for example, California Sustainability Alliance, The Role of Recycled Water in Energy Efficiency and 
Greenhouse Gas Reduction, produced for the California Public Utilities Commission, May 2, 2008. 
 
7 See Commission Final Adopted Findings, page 3.  This amount is expected to change each year, and presumably 
decline, as existing power sources are replaced with sources that emit fewer or no GHG emissions. 
 
8 “Net carbon neutral” generally refers to a broader range of emissions and mitigation measures than are addressed 
in Poseidon’s Plan and usually includes both direct and indirect emissions resulting from a project.  However, the 
vast majority of this project’s emissions are the indirect emissions resulting from Poseidon’s use of electricity 
generated and purchased to operate the facility.  For purposes of the Commission’s review – in these Recommended 
Findings, in its Final Adopted Findings for the project CDP, and in its approval of Poseidon’s Plan – “net carbon 
neutral” refers only to those indirect emissions and to the mitigation measures meant to “zero out” those emissions.  
 
9 The plan stated that Poseidon’s expected production of 56,000 acre-feet of water each year would use about 
250,000 megawatt-hours of electricity, which would produce about 61,000 tonnes of annual GHG emissions.  
Poseidon asserted that it should receive credit for reducing SWP imports by the same 56,000 acre-feet of water each 
year, which would reduce SWP electricity use and its GHG emissions by about 47,200 tonnes.  Poseidon proposed 
to offset the net remaining 13,800 tonnes of emissions through other measures, including purchasing renewable 
energy credits, providing carbon sequestration through reforestation, etc. 
 
The expected GHG emissions are based in part on the average “emission rate” of the generating sources used by the 
electricity provider.  For example, electricity generated by a natural gas-powered facility generally has a lower GHG 
emission rate than a coal-powered facility – roughly several hundred pounds of emissions per megawatt-hour versus 
two thousand pounds per megawatt-hour.  Renewable energy sources generally have an emission rate at or close to 
zero.  A provider’s average emission rate changes as its generating sources change – for example, through new 
technology or by using a different mix of sources due to plant shutdowns, seasonal differences, etc.  Annual 
emission rates for various providers are certified by the California Climate Action Registry.  At the time of the 
Commission’s review, Poseidon’s provider, San Diego Gas & Electric, had an average emission rate of about 780 
pounds per megawatt-hour and the SWP’s rate was somewhat lower. 
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In approving the project CDP, the Commission found that project-related GHG emissions 
adversely affected a number of coastal resources.  As stated in the Commission’s Final Adopted 
Findings (at page 75): 
 

“The global heating, sea level rise, and ocean acidification resulting from greenhouse 
gas emissions affects public access (Coastal Act Sections 30210-30214), recreation 
(Sections 30212.5, 30213, 30220-30222), marine resources (Sections 30230-30231), 
wetlands (Sections 30231, 30233), ESHA (Section 30240), agriculture (Sections 30241-
30242), natural land forms (30251), and existing development (Sections 30235, 30253).” 

 
The Commission also found in approving the project that the project would be inconsistent with 
Coastal Act Section 30233(c) due to its effects on wetlands, but that this inconsistency could be 
“overridden” through application of Coastal Act Section 30260 because the project was a 
coastal-dependent industrial facility.  One of the tests of that section requires the Commission to 
determine that the project’s adverse environmental effects are mitigated to the maximum extent 
feasible.  As stated in its Findings, the Commission concluded that the project met this test in 
part due to the requirement that Poseidon “submit to and obtain from the Commission approval 
of a revised Energy Minimization and Greenhouse Gas Reduction Plan that results in reduction 
in electrical use and reduction or offset of greenhouse gas emissions associated with the project’s 
operations to the maximum extent feasible through Poseidon’s agreement that the project will be 
net carbon neutral.” 
 
To bring the project into conformity with the Chapter 3 policies of the Coastal Act, the 
Commission required Poseidon to meet 17 Special Conditions included in the CDP (see Exhibit 
1).  The Commission did not accept Poseidon’s proposed Climate Action Plan but instead 
required through Special Condition 1010 that Poseidon submit for additional Commission review 
and approval an Energy Minimization and Greenhouse Gas Reduction Plan (the “Plan”) that was 
to include measures to ensure the facility operations would be “net carbon neutral”.  As stated in 
the Findings (at pages 89-90): 
 

“Poseidon’s revised plan shall establish that the project will avoid, minimize, or mitigate 
adverse impacts to a wide range of coastal resources, including public access, recreation, 
marine resources, wetlands, ESHA, agriculture, natural land forms, and existing development 
associated with its minimized and mitigated energy consumption.  Based on the above, the 
Commission finds that the project, as conditioned, will conform to Coastal Act provisions 
related to minimizing energy use and mitigating any adverse effects on coastal resources from 
greenhouse gas emissions.” 

 
 

10 Special Condition 10 states: 
 

Energy Minimization and Greenhouse Gas Reduction Plan: PRIOR TO ISSUANCE OF THE PERMIT, the 
Permittee shall submit to the Commission a Revised Energy Minimization and Greenhouse Gas Reduction Plan 
that addresses comments submitted by the staffs of the Coastal Commission, State Lands Commission and the 
California Air Resources Board.  The permit shall not be issued until the Commission has approved a Revised 
Energy Minimization and Greenhouse Gas Reduction Plan after a public hearing. 
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Approval of Energy Minimization and Greenhouse Gas Reduction Plan: On August 6, 2008, 
pursuant to the Final Adopted Findings and Special Condition 10 of the CDP, the Commission 
approved Poseidon’s Energy Minimization and Greenhouse Gas Reduction Plan.  A key 
component of the Plan, and the measure that accounted for the majority of project-related 
emission reductions, was Poseidon’s proposal that its project be “automatically” credited with a 
decrease in GHG emissions resulting from the SWP reducing its water imports to the region.  
Poseidon asserted that it should receive credit for reducing MWD’s imports from the SWP by the 
same amount of water Poseidon produced each year, which would thereby reduce SWP’s 
electricity use and its GHG emissions. 
 
In approving the Plan, the Commission accepted Poseidon’s characterization that the SWP 
reduction was a “project-related measure” that should not be subject to independent review.11   
The Commission’s Findings state, at pages 11-12, that “[t]he Commission is satisfied that these 
project-related measures will reduce the GHG emissions attributable to the project and that they 
therefore should be included in the calculations used to determine the project’s net GHG 
emissions.”  The Findings also acknowledge letters supporting this approach from the Chair of 
the California Air Resources Board and the Chair of the State Lands Commission, pursuant to 
Special Condition 10, as well as letters from the Executive Director of the California Energy 
Commission and the General Manager of the MWD (see Exhibit 4). 
 
As part of Plan approval, the Commission required Poseidon to submit an annual report that 
provides a direct accounting of other emission reduction measures, though not the SWP-related 
measure.  For this SWP measure, the Plan assumes the reductions will occur.  Poseidon’s 
emission reduction “credit” will be based each year on the amount of water the project produces 
and the emissions associated with that production as compared to the emissions caused by the 
SWP pumping an equal amount of water from Northern California to the MWD service area.  At 
the time of the Commission’s review, this “credit” would have represented about 47,000 tonnes 
of GHG emissions, or about two-thirds of Poseidon’s expected emissions. 
 
MWD APPROVAL OF SUBSIDY FOR POSEIDON 
 
On November 10, 2009, the MWD approved a contract with member agencies that have agreed 
to purchase water from Poseidon’s project.  The contract, based on MWD’s Seawater 
Desalination Program, provides a subsidy of up to $250 per acre-foot for purchase of Poseidon’s 
water.  It also includes a provision meant to protect MWD’s ability to import water, consistent 
with the 2005 MWD Agreement.  This November 2009 MWD contract approval brought to light 
the 2005 Agreement and its provision allowing MWD to terminate the subsidy if the project 
impaired MWD’s ability to import or use its full water entitlement.  This raised Commission 
staff concern that the project would no longer be “net carbon neutral” and would not adequately 
mitigate its GHG emissions.  On November 13, 2009 Commission staff requested Poseidon 
address this project change by submitting an application to amend its CDP, but Poseidon 
declined.  On December 8, 2009, the Environmental Groups filed their revocation request. 

 
11 The Commission’s Adopted Findings at pages 3-4 state that “project-related measures identified in the Plan are 
used to calculate the project’s net GHG emissions and therefore are not subject to the CARB, CCAR, or Air District 
requirements for offsetting the net GHG emissions.” 
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C.  ANALYSIS OF REVOCATION CONTENTIONS 
 
The revocation contention states Poseidon’s assertion that the project would be “net carbon 
neutral”, which was based largely on GHG emission reductions from reduced SWP imports, was 
an intentional misrepresentation.  In support of this assertion, the Environmental Groups point to 
the undisclosed 2005 MWD Agreement that allows MWD to terminate the Agreement if its 
entitlements or usage of imported water supplies are reduced due to the production of desalinated 
water.  Poseidon relied on its customers’ ability to obtain similar agreements from MWD for its 
project to be economically viable.  Thus, the 2005 Agreement explicitly ensures that MWD’s full 
entitlement to imported water will be maintained, regardless of the new water produced through 
a desalination project.  This Agreement was part of an MWD program on which Poseidon was 
relying during the Commission’s review.  This 2005 Agreement came to light in November 2009 
when the MWD approved a contract providing a subsidy of up to $250 per acre-foot for water 
from Poseidon’s project.  The contract was between the MWD and several of its member 
agencies and provided the subsidy to those agencies towards the cost of Poseidon’s water.  This 
subsidy is part of the MWD’s Seawater Desalination Program, which it established in 2004 to 
provide incentives for local water supplies. 
 
Recent letters from the MWD and the San Diego County Water Authority (SDCWA) provide 
some clarification as to the role of the MWD Agreement and Poseidon’s project.  A December 
17, 2009 letter from MWD confirms that the above-referenced 2005 MWD Agreement includes 
the provision prohibiting covered projects from reducing MWD’s ability to import water, and 
states that the provision’s “sole purpose is to protect Metropolitan’s imported water supply rights 
and entitlements”, including those provided through its contract for SWP water supplies.  A 
January 20, 2010 MWD/SDCWA letter states: 
 

“As MWD described in a prior communication, MWD’s SDP agreement with the Water 
Authority and their local retail agencies includes a provision protecting MWD’s 
imported water rights and entitlements.  Given current shortage conditions, we expect 
MWD to take its full SWP and Colorado River rights and entitlements for the foreseeable 
future. However, MWD supplements its SWP Table A entitlement by pursuing transfers, 
exchanges, and other marginal supplies also transported through the SWP delivery 
system. It is the demand for these additional supplies that is likely to be offset by the 
project.” 

 
It appears, therefore, that while Poseidon’s project will not automatically reduce SWP imports 
and thereby reduce emissions, MWD believes that it is likely to reduce MWD’s need for 
transfers or exchanges, on a long-term, average basis, thereby potentially resulting in reduced 
emissions.  Whether emission reductions occur will depend in part on the relative costs of those 
sources compared to the cost of Poseidon’s water, the location of those sources and the amount 
of electricity needed (and GHG emissions generated) to deliver them to the MWD, the 
availability of storage for MWD supplies, and other factors.  
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The record before the Commission shows that Poseidon consistently characterized its project as 
being “net carbon neutral”, due largely to crediting the project with emission reductions from 
reduced SWP imports.  This was the largest of Poseidon’s proposed and approved mitigation 
measures, representing about two-thirds of its expected “net” emission reductions.  Regarding 
the MWD Agreement, Poseidon deliberately chose not to provide it to the Commission, despite 
Staff’s request that Poseidon document its asserted emission reductions,12 and Commission 
questions about Poseidon’s assertion that it should “automatically” receive credit for the 
reductions.13  Poseidon also did not disclose to the Commission that the MWD Agreement 
allowed MWD to terminate its subsidy if its project caused MWD to reduce its imports or usage 
from the SWP or other water sources. 
 
Further, Poseidon did not fully describe to the Commission that MWD would continue to have 
its full allocation of SWP water to which it is entitled under a long-term contract with the 
Department of Water Resources (“DWR”), regardless of the amount of water produced by 
Poseidon.  It failed to explain to the Commission that any reduction in MWD’s demand for 
imported water would result from MWD’s possible reduced demand for “marginal” sources of 
imported water, such as water exchanges, transfers, purchases, etc., instead of a one-for-one 
reduction in its use of its SWP allocation  As stated in the January 20, 2010 MWD/SDCWA 
letter, these agencies believe that the Poseidon project will allow it to reduce its need for such 
marginal imports “on a long-term average basis.”  Therefore, while MWD believes that the 
Poseidon project is likely to result in a reduction of the volume of water imported into Southern 
California, such reductions will not be in a consistent, one-for-one manner, as Poseidon 
represented to the Commission. 
 

 
12 Commission staff requested at a June 2008 meeting that Poseidon document its proposed emission reductions and 
Poseidon offered to provide this MWD Agreement.  At the time of the Commission’s review, there were five MWD 
agreements in place with different member agencies, each with identical provisions prohibiting projects from 
limiting MWD’s right to imported water.  A July 11, 2008 memo from Commission staff memorializing the meeting 
showed Poseidon initially offered an agreement (referred to in the memo as an MWD Contract).  Poseidon later 
modified to memo to change its offer to more general documentation, which did not include the MWD Agreement 
or the provision.  
 
The relevant portion of the memo is shown below, with Commission staff’s original language in regular text and 
Poseidon’s changes in strikethrough and underline. 
 
From July 11, 2008 memo to Peter MacLaggan from Tom Luster: 
 

“Page 15, Avoided Emissions from Displaced Imported Water: 
 

Commission staff: As currently proposed, any emissions reductions that may occur from this 
element of the Plan cannot be verified.  Staff recommends that Poseidon provide 
verification from the Metropolitan Water District of Southern California 
(MWD) or other sources showing this measure would meet the AB 32 criteria.   

 
Poseidon: Will provide staff with MWD’s Contract with Long Beach to provide an 

example of available verification datadocumentation from MWD demonstrating 
that the water produced by the Project would replace an existing demand or 
prevent a new demand on MWD with respect to Poseidon’s customers.” 

 
13 See August 6, 2008 Commission hearing transcript, pages 226-29. 
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Poseidon also asserted to the Commission that even if the water its project “displaced” continued 
to be pumped into Southern California, it would only be for “new or expanded” uses, so those 
uses would be subject to CEQA procedures and required to mitigate for GHGs produced by 
importation of such water.  Given that MWD is entitled to continue to import its full allocation of 
SWP water, regardless of how much water is produced by the Poseidon project, it is unclear that 
CEQA would, in fact, apply to MWD’s continued distribution of such water to its existing 
customers.  Despite what it represented to the Commission, it is speculation on Poseidon’s part 
that such water would be used solely for new or expanded uses that would be subject to CEQA.  
 
APPLYING THE THREE-PART TEST OF SECTION 13105(A) 
 
Commission staff reviewed the record available to the Commission during its November 2007 
review and approval of Poseidon’s CDP and its August 2008 review and approval of Poseidon’s 
Energy Minimization and Greenhouse Gas Reduction Plan.  Poseidon’s characterization of 
relevant project components during those Commission’s reviews are applied to Section 
13105(a)’s three-part test and summarized below, followed by a more detailed analysis: 
 
• Ground for Revocation #1 – Did the applicant provide incomplete or false 

information?: Poseidon did not disclose to the Commission the full nature of MWD’s rights 
to SWP water allocations or that the Poseidon project’s claimed reductions in imported water 
are not expected to be on an automatic, one-for-one basis.  Poseidon also did not disclose the 
MWD Agreement, although Poseidon was relying on its customers’ ability to obtain 
substantially similar agreements from MWD.  Thus Poseidon did not inform that 
Commission that this agreement allows MWD to terminate its subsidy if Poseidon’s project 
causes MWD to lose its entitlements to, or reduce its usage of, water imported from the SWP 
or any other source.  The Agreement shows that MWD would maintain its full imported 
water entitlements and allotments, but Poseidon still described as “speculative” whether 
imports would continue.  Rather than providing the Commission with the MWD Agreement, 
Poseidon provided other information that did not clearly show MWD’s intent to maintain its 
full entitlement and usage of imported water.   

 
• Ground for Revocation #2 – Was the inaccurate or incomplete information supplied 

intentionally?: Despite questions and discussion by the Commission, staff, and the public 
about how and whether the project would actually reduce SWP imports, Poseidon did not 
disclose the above-referenced MWD Agreement or that MWD would to continue to have its 
full allocation of SWP water so that any reductions in imported water would not necessarily 
take place on an automatic, one-for-one basis.  When Commission staff requested that 
Poseidon document its expected emission reductions, Poseidon initially agreed to provide the 
MWD Agreement; however, Poseidon later provided only more general documentation from 
MWD that did not include the MWD Agreement.  When asked by the Commission about 
“automatically” crediting Poseidon’s project with the SWP reductions, Poseidon did not 
disclose that those reductions were unlikely to take place on a yearly, one-for-one basis.  
These nondisclosures appear to be intentional.  With regards to Poseidon’s CEQA assertions, 
it is unclear from the record whether Poseidon intentionally mischaracterized the role of 
CEQA processes in determining whether emissions from continued SWP imports would be 
subject to separate review and mitigation.  
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• Ground for Revocation #3 – If the Commission had known of the information, would it 

have denied the permit or imposed different conditions?: As shown in its Final Adopted 
Findings, the Commission based its project approval in part on requiring the facility to be 
“net carbon neutral”.  The Commission required Poseidon to directly account for other GHG 
emission reduction measures, but not the purported SWP-related reductions, and without 
those reductions, the project will not be “net carbon neutral”.  In approving Poseidon’s Plan, 
the Commission relied on Poseidon’s above-referenced characterizations of the expected 
SWP reductions and on Poseidon’s CEQA-related assertions, and also relied on the letters of 
support from the other involved agencies.  Had the Commission fully understood MWD’s 
water allocation entitlements and process for water importation and distribution, on which 
Poseidon was relying, the Commission could have either imposed different conditions or 
denied the project.  However, the Commission also relied on the aforementioned support 
from other involved agencies, which was a specific requirement of Special Condition 10, 
and served as the basis for the Commission’s decision.  Therefore, complete or accurate 
information about the SWP emission reductions would likely not have altered the 
Commission’s reliance on those letters and its resulting decision. 

 
The application of the three Section 13105(a) tests is provided in more detail below. 

1. GROUNDS FOR REVOCATION #1: DID THE APPLICANT PROVIDE 
INCOMPLETE OR FALSE INFORMATION? 

 
As noted above, one of the key issues during Commission consideration of the CDP was whether 
project-related GHG emissions would result in adverse effects to coastal resources and be 
inconsistent with Coastal Act policies.  Poseidon characterized its project operations as “net 
carbon neutral”, based largely on its contention that the project would reduce, on a one-for-one 
basis, SWP water pumping to the region, which would thereby reduce the SWP’s GHG 
emissions.  Poseidon also described several CEQA-related provisions that would apply, should 
the “displaced” water continue to be imported.  Poseidon submitted several documents in support 
of its contention, which the Commission cited in its Findings.14

 
 
 
 
 
 

                                                      
14 The Commission’s Final Adopted Findings, at page 85, refer to several of these documents in support of the 
Commission’s decision to approve the project: 
 

“In its October 21, 2007 memorandum, Exhibit D to its November 9, 2007 letter to the Commission, and in 
its presentation to the Commission at the November 15, 2007 hearing, Poseidon presented its proposal to 
offset or reduce the proposed project’s energy use and greenhouse gas production so that the facility’s 
operations would be net carbon neutral.  Poseidon states that it will develop a Climate Action Plan that (1) 
would ensure the project minimizes energy consumption in compliance with Coastal Act Section 30253(4), 
and (2) would render the project net carbon neutral.” 
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POSEIDON’S CHARACTERIZATIONS REGARDING SWP EMISSION REDUCTIONS 
 
Poseidon’s relevant characterizations about reducing SWP emissions included those provided 
below: 
 
November 2007 Commission CDP Hearing: 
 
• Poseidon’s November 2007 proposed Climate Action Plan: Prior to the Commission’s 

CDP hearing, Poseidon submitted a November 2007 proposed Climate Action Plan that 
included mitigation measures it stated would result in “net carbon neutral” project operations.   
This proposed plan stated, at page 4: 

 
“One major source of carbon reductions results from the fact that the Project is 
introducing a new, local source of water into the San Diego area; water that will 
displace imported water from the State Water Project (SWP) – a system with its own 
significant energy load and related carbon emissions.  For every acre-foot of SWP water 
that is replaced by water from the proposed project, 3.4 MWh of energy use is avoided, 
along with associated carbon emissions.” [emphasis added.] 

 
• Poseidon’s November 9, 2007 Response to Staff Report: Before the Commission’s CDP 

hearing, Poseidon provided its Response to Staff Report, which stated, at page 52: 
 

“The Carlsbad facility will supply 56,000 acre-feet of water per year to the San Diego 
region, water that would otherwise have to be pumped into the region through either the 
State Water Project or the Colorado River Aqueduct.”  

 
Exhibit B of that letter included Poseidon’s responses to specific sections of the staff report, 
and provided Poseidon’s further assurances that its project would decrease imported water 
supplies to the region.  At page 52 of that document, Poseidon responded to a statement by 
Commission staff that “Poseidon’s project does not ensure a decrease in imported water 
supplies to the San Diego Region” by stating: 

 
“This is not correct. The Carlsbad facility will supply 56,000 acre-feet of water per year 
to the San Diego region, water that would otherwise have to be pumped into the region 
through either the State Water Project or the Colorado River Aqueduct. As stated by all 
Carlsbad desalination project water agency partners in letters to the State Lands 
Commission dated November 6 and November 7, 2007, that were provided to the Coastal 
Commission, water from the desalination plant will provide direct, one-for-one 
replacement of imported water to meet the requirements of their Urban Water 
Management Plans, thus eliminating the need to pump 56,000 acre feet of water into the 
region. See Poseidon Resources Corporation. Letter to Paul Thayer Re: Desalination 
Project's Impact on Imported Water Use, November 8, 2007. including attachments from 
eight water agencies. Conversely, if the project is not approved the demand for imported 
water by the eight public water agencies will increase by 56,000 AF/Y starting in 2010.” 
[emphasis added.] 

 



Revocation Request R2-E-06-013 – Poseidon Carlsbad Desalination Project 
January 28, 2010 

Page 15 of 22 
 

• Poseidon’s November 15, 2007 Handout to the Commission: A handout Poseidon 
provided to the Commission at the CDP hearing stated, on pages 29 and 30: 

 
“Measuring Energy Use: The project will supply 56,000 AFY that would otherwise have 
to be pumped from California State Water Project (SWP) – energy savings 3.4 
mWh/AF” [emphasis added.]  

 
“ Measuring the Carbon Footprint: …The project will supply 56,000 AFY that would 
otherwise have to be pumped from California State Water Project (SWP) – with 
corresponding reduction in carbon emissions of 47,240 metric tons of CO2 per year.” 
[emphasis added.] 

 
August 2008 Commission Hearing on Energy Minimization and Greenhouse Gas 
Reduction Plan: Poseidon later provided similar documentation and testimony for the August 
2008 Commission review and approval of Poseidon’s proposed Plan, including: 
 
• Poseidon’s July 3, 2008 letter to the Commission: In preparing for the August 2008 

hearing at which the Commission would consider the proposed plan, Poseidon stated in a 
letter to the Commission that its proposed Plan “ensures that all net indirect Greenhouse Gas 
(“GHG”) emissions from the Project will be offset” and that “The Plan Appropriately Credits 
Avoided Carbon Emissions from the 56,000 Acre-Feet That Will No Longer Be Imported to 
the San Diego Region.”  The letter also stated, “[w]hen the Project is built, it will result in an 
increase in energy use due to the electricity that will be purchased from SDG&E to operate 
the desalination facility, and a decrease in energy use because the Project’s water will replace 
water that would otherwise have been imported from the SWP to the Project’s customers”, 
and “if all indirect GHG emissions from the Project are zeroed out by its avoided emissions 
and carbon offsets, the Project will not increase net GHG emissions relative to existing 
conditions and there will be no adverse impact.” 

 
• Poseidon’s July 2008 proposed plan: In this proposed plan, which accompanied the above 

letter, Poseidon based its proposed emission reduction on fully replacing the pumping needed 
to move imported water from Northern California to the MWD service area.  The plan states, 
at pages 13-14: 

 
“Avoided Emissions from Displaced Imported Water: Another source of Avoided 
Emissions will result from the Project’s introduction of a new, local source of water 
into the San Diego area; water that will displace imported water now delivered to 
Customers from the State Water Project (SWP) – a system with its own significant 
energy load and related carbon emissions…  The proposed Project will supply 56,000 
acre-feet of water per year to the San Diego region.  The Project will provide direct, 
one-to-one replacement of imported water to meet the requirements of the participating 
water agencies, thus eliminating the need to pump 56,000 acre feet of water into the 
region.” [emphasis added.] 
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• Poseidon Testimony at August 2008 hearing: At the hearing, Poseidon referred to another 
MWD letter of July 29, 2008 and stated (see August 6, 2008 hearing transcript, pages 91-92): 

 
“[t]he replacement of the imported water is not only reasonably anticipated, but it has 
been confirmed by MWD – and here is the language in their letter.  They have committed 
to provide Poseidon’s customers – the water district – with a financial incentive.  Receipt 
of that financial incentive requires the water district to demonstrate that they are 
replacing an equivalent amount of water from MWD.  MWD’s program will also verify 
and audit to insure that the water is replaced.” 

 
The cited letter also states: 

 
“Metropolitan believes it is appropriate for the Project’s GHG Plan to be based on 
offsetting net carbon emissions because San Diego County will use 56,000 acre-feet per 
year less imported water upon Project start up.  By net, we mean the difference in energy 
related emissions required for moving water through the State Water Project compared 
to operating the seawater desalination project.”  

 
At the hearing, and in response to questions about whether the Commission should require in 
the Plan that Poseidon account for the SWP-related emission reductions, Poseidon requested 
the Commission adopt its proposed approach that would “automatically reduce” water 
foregone from the SWP as part of its emission reductions (see August 6, 2008 hearing 
transcript, page 228). 

 
POSEIDON’S NONDISCLOSURE OF THE MWD’S AGREEMENTS 
 
During the Commission’s review of both the CDP and Plan, Poseidon did not fully describe the 
MWD’s process or entitlements for importing water to Southern California or the 2005 MWD 
Agreement, and did not explain how MWD obtains water through the SWP or that MWD’s long-
term contract with DWR establishes how much water MWD is able to import.  That contract 
provides MWD with a water “entitlement”, or maximum annual amount of SWP water, and an 
“allotment”, which is the amount MWD is to receive each year (through 2035) based on water 
availability.  These aspects of MWD’s deliveries are not affected by Poseidon’s project.  As 
explained in the January 20, 2010 MWD/SDCWA letter to the Commission, MWD expects to 
continue taking the full allocation of water to which it is entitled under its contract with DWR.  
Poseidon failed to disclose to the Commission that MWD would continue to be supplied with its 
full allocation of SWP water and that any reduction in imported water would only come through 
possible reductions in MWD’s demand for “marginal” water sources. 
 
Poseidon also failed to disclose the 2005 MWD Agreement or its provision that allows MWD to 
terminate its subsidy if the project limits MWD’s entitlements to import or use water from the 
SWP or other sources.  This Agreement includes the following provision: 
 

“The Parties agree that this Agreement shall terminate forthwith if Metropolitan 
reasonably determines that as a result of Water Authority’s or LRA’s action or support, 
Metropolitan is required by any statute or administrative order, court, or other entity to 
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reduce, defer, or exchange entitlement to or reduce usage of Colorado River water, State 
Water Project water, or other water supplies Contracted for by Metropolitan as a result 
of expected or actual production of the Desalinated Seawater by the Project.” 

 
The MWD Agreement also defined water that would be eligible for the subsidy – i.e., the 
“eligible yield” – as water that would “augment” (not replace) imported water.  Section 1.4 of the 
MWD Agreement states: 

 
“‘Eligible Yield’ shall mean the amount of Desalinated Seawater actually delivered to an 
LRA’s or Water Authority’s local potable water distribution system from the Project in a 
Fiscal Year, excluding any Desalinated Seawater that Metropolitan reasonably 
determines will not augment water supply available to Metropolitan’s service area, 
including Metropolitan’s imported water.” (emphasis added) 

 
The MWD Agreement therefore specifies that in order for a project to be eligible for the subsidy, 
it must augment MWD’s imported water supplies and not cause a reduction in those supplies.15   
 
Although Poseidon states in its January 13, 2010 response to the revocation request that it 
provided “complete and accurate information regarding MWD’s continuing right to use its 
imported water entitlements after the Project commences operations”, Commission staff’s review 
shows that none of the cited documents provide this MWD Agreement’s unequivocal statement 
that MWD could terminate the subsidy if the project caused MWD to reduce its entitlement or 
usage of imported water.  This provision, in conjunction with a full understanding of MWD’s 
intention to maintain its full water entitlements and allotments, would have been important 
considerations for the Commission to determine whether Poseidon’s project should automatically 
receive credit for reducing SWP-related emissions.  Disclosure would have also clarified several 
other elements of Poseidon’s proposed approach.  For example, although the above-referenced 
July 2008 MWD letter seems to suggest MWD would be reducing its SWP imports due to the 
project, disclosure of this MWD Agreement provision would have shown that the project would 
not necessarily reduce those imports.  Moreover, MWD itself states that water produced by the 
Poseidon project is only likely to reduce marginal water imports and that such reductions will 
only be on an average, long-term basis. 
 
Poseidon also states in its January 17, 2010 response to the “incomplete information” contention 
that the MWD agreements have “consistently required” MWD’s imported water entitlements not 
be relinquished.  While it is correct that this has been a consistent requirement of these 
agreements, Poseidon did not provide the Commission with those agreements, which resulted in 
the Commission acting on Poseidon’s project based on incomplete information. 
 
 

 
15 The November 2009 MWD Contract, which is based on the 2005 Agreement, also describes how it will calculate 
the “reasonable costs” costs for which the subsidy can be awarded.  They include a project’s costs for mitigation and 
may also include a project’s “net electrical energy” costs, which are defined as costs of energy purchases minus 
costs of energy recovered; however, they do not specify any SWP-related electricity reductions. 
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POSEIDON’S ADDITIONAL CEQA-RELATED CHARACTERIZATIONS OF ITS EXPECTED CREDITS 
FOR EMISSION REDUCTIONS  
 
Along with the its characterizations that the project would reduce SWP pumping and emissions 
and would be “net carbon neutral” due to those reductions, Poseidon offered several additional 
explanations in support of its expected credits for those reduced emissions, based largely on 
contentions related to CEQA principles or procedures.  For example, Poseidon asserted that it 
would be “speculative” to assume the same amount of imported water would continue to be 
delivered from the SWP to MWD, and that if water that was supposedly displaced by the 
Poseidon project was still delivered to Southern California, any necessary GHG mitigation 
would be identified through CEQA review and would be the responsibility of users of that water.  
Poseidon further described its proposal as appropriate under a CEQA baseline approach, which 
recognized the need to account for “net” rather than “gross” emissions.  These characterizations, 
however, generally do not accurately describe the role of CEQA on the purported SWP import 
reductions. 
 
Regarding “speculative” deliveries, for example, Poseidon stated in its July 3, 2008 letter to the 
Commission:  
 

“It is speculative to predict whether some or all of the replaced water would still be 
imported to the San Diego region after implementation of the Project. However, even 
assuming the replaced water does continue to be imported into the region, the question 
before the Commission is whether it has the authority under California law to require 
Poseidon to mitigate the GHG emissions associated with those water imports for uses 
separate and entirely unrelated to the Project or whether the purchasers of that water 
should be responsible for mitigating those emissions.” 

 
Regarding mitigation by other users, for example, Poseidon stated at the August 2008 hearing, 
(see August 6, 2008 hearing transcript, pages 92-93):  
 

“If water continues to be pumped to Southern California from the state water project, it 
would be for new or expanded uses.  Those new uses would be required under CEQA to 
address the impacts of importing the new water…  According to staff’s proposal, 
Poseidon would need to offset carbon emissions associated with imported water it is 
replacing, but since only new or expanded projects would be using this imported water, 
and those projects are required to mitigate the carbon impacts under CEQA, staff’s 
proposal would result in double mitigation for the same impacts.”16

 

 
16 Poseidon similarly stated in its November 9, 2007 letter to the Commission: 
 

“If the replaced water is pumped into the region for other uses, then the associated carbon emissions from 
such pumping should be and is the responsibility of those other uses. Any other result would be an unfair 
and unwarranted ‘double counting’ of carbon emissions, requiring Poseidon to offset emissions caused by 
other activities not associated with their operations.” 
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At the August 2008 hearing, Poseidon also cited CEQA in responding to public comments that 
MWD had not confirmed a reduction of pumping from the SWP.17  Poseidon stated (on pages 
165-66 of the transcript): 
 

“What we have said is that Poseidon’s customers, the water districts, have agreed to 
replace the water, and therefore that the water that is replaced, where that goes is 
speculative, but wherever it goes, CEQA will apply to require those people to mitigate 
it…  In addition, this Commission determined that the project was not growth inducing.  
That was part of your findings.  The requirement that Poseidon be assigned the 
mitigation for the replaced water is just not consistent with the determination that you 
have already made that the project is not growth inducing.” 

 
Poseidon also characterized its “net” emissions approach as being based on a CEQA baseline 
approach requiring mitigation for “net” rather than “gross” emissions,18 and stated that this 
approach “is consistent with CEQA in that it does not require MWD to relinquish water 
entitlements in the amount of water the Project replaces, and instead places the obligation of 
providing mitigation for emissions associated with importing the replacement water into other 
parts of MWD’s service territory on hypothetical future users of that water.”  Poseidon also 
stated in its August 2, 2008 letter to the Commission: 
 

“When the Project is built, it will result in an increase in energy use due to the electricity 
that will be purchased from SDG&E to operate the desalination facility, and a decrease 
in energy use because the Project’s water will replace water that would otherwise have 
been imported to the Project’s customers.  Under CEQA principles, the Project’s impact 
should be assessed by considering the net contribution of GHG emissions relative to the 
existing baseline, factoring in both increases and decreases in energy use the Project will 
cause.” 

 
As noted previously, there does not appear to be support in the record for Poseidon’s assertions 
that it was speculative to assume that the volume of water MWD imported into Southern 
California would be directly reduced, on a one-for-one basis, due to Poseidon’s project.  

 
17 For example, from the August 6, 2008 hearing transcript, public comment from Mr. Jonas Minton, pages 96-97: 
 

“You have received a letter from the Metropolitan Water District indicating that they consider that the 
water supply from the Carlsbad project to be an offset.  But, a very careful reading of that letter does not 
indicate that they will reduce their pumping of water all the way from northern California to Southern 
California.  This is the one very important reason: San Diego is not their only customer.  Even if San Diego 
did not take the water, Metropolitan is required by its act, its organic act, to provide water supplies to its 
other customers in Southern California…” 

 
18 Regarding “net” versus “gross”, Poseidon has mischaracterized the difference between its proposed approach and 
Commission staff’s approach as “net” versus “gross” – that is, a “net” approach that accounts for both the increase 
and decrease in emissions caused by the project as opposed to a “gross” accounting for just the increase.  It appears, 
however, that all parties supported the “net” approach.  Poseidon’s approach differed from Commission staff’s 
primarily by how it accounted for the “net emissions – i.e., Poseidon asserted it should “automatically” receive 
emission offsets from SWP reductions, whereas Commission staff recommended the Commission require Poseidon 
to document those reductions in determining its “net” emissions, due largely to the uncertainty about whether those 
reductions would occur. 
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Poseidon did not disclose to the Commission the provision of the MWD Agreement that allows 
MWD to terminate its subsidy if the desalination project results in a reduction of MWD’s 
entitlements or usage of SWP water.  This provision shows that MWD anticipates that continued 
imports are likely and that emission reductions are therefore unlikely.  MWD recently stated in 
its January 2010 letter that it is likely to be able to offset some of its marginal water supplies due 
to the Poseidon project, but it still intends to take its full allocation of SWP water, even after the 
Poseidon project is operating. 
 
Regarding the contention that the continued imports would undergo CEQA review, this, too, 
appears to be speculation on Poseidon’s part.  MWD’s deliveries from the SWP are governed by 
a long-term contract specifying the maximum amount of water MWD is entitled to each year, 
and the annual allotment of water provided each year.  These mechanisms are not subject to 
CEQA review.  In addition, Poseidon has not substantiated its claim that any water displaced by 
its project would be used in new or expanded projects, which could be subject to CEQA review, 
rather than being used by MWD’s existing customers in a manner that likely would not be 
subject to CEQA review.  As stated in its January 20, 2010 letter, MWD believes that it is likely 
to be able to reduce its reliance on finding marginal water supplies as a result of having 
Poseidon’s water available; however, this will likely depend on many other factors, including the 
availability of such supplies, MWD’s storage capacity for water not immediately used in its 
distribution system, and the cost of such supplies relative to the costs for Poseidon’s water.  
 

2. GROUNDS FOR REVOCATION #2: WAS THE INACCURATE OR INCOMPLETE 
INFORMATION SUPPLIED INTENTIONALLY? 

 
Neither the Coastal Act nor the Coastal Commission regulations define the term “intent” for 
purposes of determining whether an applicant has intentionally submitted inaccurate, erroneous 
or incomplete information to the Commission.  The law related to fraudulent misrepresentation, 
however, explores the definition of intent in the context of misrepresentation of facts, which is 
what is at issue in a revocation hearing.  As a result, this area of law is instructive to the 
Commission when it considers a revocation request.   
 
One element of a claim for fraudulent misrepresentation is the intent to defraud or induce 
reliance. Cicone v. URS Corporation 183 Cal. App. 3d 194, 200 (1986).  In establishing this 
element, “the only intent by a defendant necessary to prove a case of fraud is the intent to induce 
reliance. Moreover, liability is affixed not only where the plaintiff’s reliance is intended by the 
defendant but also where it is reasonably expected to occur.”  Lovejoy v. AT&T Corp. (2001) 92 
Cal. App. 4th 85, 93 (2001). (emphasis in original).  Thus, a defendant may be liable for fraud 
even for unanticipated reliance by a plaintiff. Id. at p. 94.  In addition, a party’s intent to induce 
reliance may be inferred from his or her failure to disclose facts as required by statute.  Lovejoy v. 
AT&T Corp. 119 Cal. App. 4th 151 (2004). Thus, the Commission may infer that Poseidon 
intentionally submitted inaccurate, erroneous or incomplete information if it finds that Poseidon 
failed to disclose facts as required by the Coastal Act.
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At several points during the Commission’s review of both the CDP and the Plan, questions were 
raised by the Commission, Commission staff, and the public as to whether Poseidon’s project 
would result in actual SWP emission reductions, and Poseidon had opportunities to disclose its 
understanding of MWD’s water entitlements and intention to continue to take its full SWP 
allocation or the provision in the MWD Agreement that allows MWD to terminate the 
Agreement if the project reduces its entitlements or usage of SWP water.  For example, as 
explained in footnote 12 above, Commission staff worked with Poseidon and several agencies 
after the Commission’s November 2007 CDP approval to develop a plan that would conform to 
the Commission’s Findings and Special Condition 10.  Commission staff requested Poseidon 
verify its various proposed emission reduction measures, including the asserted emission 
reductions from reduced SWP imports.  While Poseidon initially offered to verify the reduction 
by providing a copy of an MWD Agreement, it later modified its offer so as not to provide the 
MWD Agreement but to instead provide more general MWD documentation.  It later submitted 
the July 2007 MWD letter mentioned above; however that letter did not reference the MWD 
Agreement’s provisions. 
 
Later, at the Commission’s August 2008 hearing, several Commissioners, Commission staff, and 
members of the public raised doubt as to whether Poseidon’s project would reduce SWP 
emissions.  During Commission deliberation about this particular measure, Commissioners asked 
Poseidon about providing independent verification of the SWP reduction, but Poseidon requested 
that it be allowed to automatically receive credit for the reduction (see August 6, 2008 hearing 
transcript, pages 226-29).  Poseidon referenced the July 29, 2008 MWD letter, and asserted that 
this letter confirmed the project would reduce regional demand for imported water by 56,000 
acre feet (see August 6, 2008 hearing transcript, pages 82-83).  Again, however, Poseidon did not 
disclose that MWD did not intend to directly reduce its imports due to the water produced by 
Poseidon or that the MWD Agreement would allow it to terminate its subsidies if the Poseidon 
project resulted in a reduction of its entitlements or usage of imported water. 
 
The Commission’s record and other documents clearly show that during the Commission review, 
Poseidon was relying on the subsidies its customers could obtain through a mechanism similar to 
the 2005 MWD Agreement.  For example, a November 9, 2007 letter from Poseidon to the 
Commission states that the June 22, 2007 MWD letter confirmed MWD’s intent to provide the 
project with the subsidy subject to the 2005 Agreement and made available through MWD’s 
Seawater Desalination Program.  Poseidon’s July 3, 2008 letter to the Commission also refers to 
Poseidon’s reliance on this program and states that “[t]he MWD rebate and audit system 
contribute to the substantial evidence in the record establishing that the Project’s water will in 
fact replace imported water.”19

 
 
 

 
19 Commission staff review of this revocation request also produced other documents showing that Poseidon was 
relying on this MWD Agreement and subsidy during or before the Commission’s review.  These include minutes 
from SDCWA meetings (e.g., December 6, 2001 and September 26, 2002) describing Poseidon’s involvement in a 
possible project with SDCWA and Poseidon’s and SDCWA’s reliance on the MWD subsidy. 
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Regarding Poseidon’s CEQA assertions, it is unclear on what basis Poseidon claimed that any 
use of water “displaced” by the Poseidon project would be for a new or expanded use, subject to 
CEQA requirements.  Given that MWD is able to continue taking its full allocation of SWP 
water, without CEQA review, regardless of the amount of water produced by Poseidon, it is 
speculative to assume that CEQA would apply to the use of any of this water.  Because the basis 
for Poseidon’s assertions is questionable, one could infer that it was intentionally 
misrepresenting the nature of the required CEQA review.  The evidence does not definitively 
show, however, that such statements were intentional misrepresentations. 

3. GROUND FOR REVOCATION #3: IF THE COMMISSION HAD KNOWN OF THE 
INFORMATION, WOULD IT HAVE DENIED THE PERMIT OR IMPOSED 
DIFFERENT CONDITIONS? 

 
The key issue before the Commission is whether it would have made a different decision – i.e., 
would have denied the project or required additional or different conditions – had Poseidon: 1) 
described MWD’s intention to continue to take its full allocation of SWP water; 2) provided the 
MWD Agreement; or 3) correctly recognized that it was unlikely that any entity would be 
required to undertake a CEQA review for use of water “displaced” by the Poseidon project.  Had 
the Commission known of the differences between Poseidon’s assertion that its project should 
“automatically” receive credits for SWP import reductions and MWD’s understanding that the 
Poseidon project is only likely to offset marginal water sources on an average long-term basis, or 
if the Commission had known of the MWD Agreement provision that allowed MWD to 
terminate its subsidy if the desalination project resulted in a reduction of its entitlement or usage 
of water imported from the SWP, it could have reached a different decision on the CDP.  
Similarly, had the Commission known that MWD’s deliveries from the SWP were governed by a 
long-term contract whose annual deliveries are not subject to CEQA review, it could have 
required Poseidon to directly account for its expected SWP emission reductions.  However, it is 
not clear that the Commission would have made a different decision, given Poseidon’s 
presentation to the Commission of support from other entities for Poseidon’s proposed approach, 
including agencies specified in Special Condition 10. 

D. CONCLUSION AND RECOMMENDATION 
 
The Commission finds that the non-disclosed MWD Agreement was part of the complete and 
accurate information needed to determine the project’s Coastal Act conformity.  The 
Commission also finds that Poseidon intentionally withheld the MWD Agreement Poseidon’s 
assertions about the role of CEQA in determining necessary mitigation were also speculative and 
potentially incorrect, though the record does not indicate whether these assertions were 
intentional.  However, based on its reliance on the aforementioned letters of support from 
involved agencies, the Commission finds it would not have imposed additional or different 
conditions or denied the project had the Agreement been provided.  Therefore, the Commission 
finds that the revocation request does not meet all three grounds for revocation.   
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