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strikeout text.]
Executive Summary, page 4, first paragraph on page, make the following change:
The Commission questions both of these assumptions, for the reasons discussed on pages
18-21 of this report. The Commission is also concerned over the ambiguity of the
proposed Phase 2 discharges. The Coast Guard’s federal register notice for the proposed
rule states:
We propose incorporating a practicability review into the phase-in schedule for
the phase-two BWDS. The purpose of the review is to determine whether
technology to achieve the performance standard can practicably be implemented,
in whole or in part, by the applicable compliance dates. [FR Notice Aug. 28,
2009]
The same Coast Guard notice also includes, at least tentatively, Phase 2 standards
(contained on page 4 of this addendum).
Due to the lack of clarity over the finalization of Phase 2 standards, the lack of a clearly
established enforcement mechanism, and the fact that there is at least one difference
between the Coast Guard’s currently articulated Phase 2 standards and the SLC’s
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standards (i.e., the Coast Guard Phase 2 standard for organisms > 50 µm in diameter
would be “< 1 per 100 m3 ”, whereas the SLC standard for this size organism requires “no
detectable living organisms”), modification No. 3 below is needed.
Background/Regulatory Regime, Findings, page 9, last paragraph on page, make the
following change:
C. California State Lands Commission (SLC) Actions. In 2003, Assembly
Bill 433 reauthorized and enhanced California’s Marine Invasive Species Act, which was
designed to limit and control prevent the introduction of non-indigenous species into
waters of the state or waters that may impact those waters and to manage ballast water.
Background/Regulatory Regime, Findings, page 9, first full paragraph on page, make the
following changes (delete the paragraph):
This method to control the discharge of non-native invasive species into U.S. waters is
ineffective in controlling the introduction of non-native invasive aquatic species for many
reasons. For example, vessels with ballast water containing non-native aquatic species
are not limited to those that operate outside the U.S. EEZ. Systems to remove alien
species from ballast tanks are new, unapproved, and can vary in effectiveness. This
method of controlling non-native species invasion in coastal waters is not enforceable.
Background/Regulatory Regime, Findings, page 10, second paragraph on page, make the
following changes:
The SLC developed standards for the discharge of organisms in ballast water from vessels
based on size class of organism and allowable concentration. These new regulations have
standards for concentration of invasive all organisms to be discharged into California’s
waterbodies that far exceed the Coast Guard’s proposed Phase 1 discharges.
Background/Regulatory Regime, Findings, page 11, numbered items 1-4, make the
following changes:
Under these rules, if a ship discharges ballast water in California waters, the following
must happen:
1. The discharger chooses how to comply with California’s non-native invasive
species laws. Available options are: (a) ballast water exchange; (b) no discharge of
ballast water under the jurisdiction of SLC; (c) using an onboard ballast water treatment
system; or (d) dumping into a discharge withholding site (such sites do not currently
exist). [Note – alternative (a) would only be available for existing vessels until 2014 or
2016, depending on vessel size (see chart, page 8) – after that time ballast water exchange
would be prohibited. For new vessels, ballast water exchange would be prohibited (a) for
vessels built after Jan. 1, 2010, for vessels up to 5000 MT; and (b) for vessels built after
Jan. 1, 2012, for vessels > 5000 MT.]
2. The discharger must submit both a per voyage form and a Ballast Water
Treatment Technology Annual Reporting Form to SLC if they discharge in state waters.
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3. Ships must install a monitoring port to access the ballast water for inspection
by SLC.
4. Ships built in 2010 or later must have a ballast treatment system (of their choosing)
installed, and older ships must be retrofitted by certain target years (see Exhibit 2).
[Clarification – California is not mandating treatment systems per se, but rather compliance
with discharge standards. Thus, the SLC standards can be met by: (1) complete retention of
ballast water; (2) discharging ballast water to a reception facility; (3) utilizing potable fresh
water; or (4) installation of a ballast water treatment system.]
Marine Resources and Water Quality Findings, page 20, second full paragraph, make the
following change:
Concerning the availability of technology to treat ballast water to better than Phase 1
(Alternative 2) standards, the Commission notes that the SLC has conducted researcha
review of on the availability of ballast water treatment systems in preparation for its new
regulations for ballast water treatment.
Marine Resources and Water Quality Findings, page 20, first full paragraph, make the
following change:
Finally, the Commission is concerned over the ambiguity of the proposed Phase 2
discharges, and the fact thatbecause the subject proposal does not spell out a monitoring
component to determine whether the treatment systems to be approved are meeting the
performance standards for the concentration of non-native species for specific size
classes in ballast water discharged from vessels operating in waters of the U.S. The
proposal does not provide enforcement mechanisms to bring vessels into compliance.
This concern could be remedied by Coast Guard agreeing to submit both a monitoring
component, as well as the Phase 2 proposal once it has been fully developed, for future
Commission federal consistency review. The Commission notes that the Coast Guard’s
federal register notice for the proposed rule states:
We propose incorporating a practicability review into the phase-in schedule for
the phase-two BWDS. The purpose of the review is to determine whether
technology to achieve the performance standard can practicably be implemented,
in whole or in part, by the applicable compliance dates. [FR Notice Aug. 28,
2009]
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The same Coast Guard notice also indicates the Phase 2 standards would be:
(1) For organisms larger than 50 microns in minimum dimension: Discharge
less than 1 per 100 cubic meter of ballast water;
(2) For organisms equal to or smaller than 50 microns and larger than 10
microns: Discharge less than 1 organism per 100 milliliter (ml) of ballast
water;
(3) For organisms less than 10 microns in minimum dimension:
(i) Discharge less than 103 living bacterial cells per 100 ml of
ballast water; and
(ii) Discharge less than 104 viruses or viral-like particles per 100
ml of ballast water; and
(4) Indicator microorganisms must not exceed:
(i) For Toxicogenic Vibrio cholerae (serotypes O1 and O139): A
concentration of <1 colony forming unit (cfu) per 100 ml;
(ii) For Escherichia coli: A concentration of <126 cfu per 100
ml; and
(iii) For intestinal enterococci: A concentration of <33 cfu per
100 ml.
Due to the lack of clarity over the finalization of Phase 2 standards, the lack of an established
enforcement mechanism, and the fact that there is at least one difference between the Coast
Guard’s currently articulated Phase 2 standards and the SLC’s standards (i.e., the Coast Guard
Phase 2 standard for organisms > 50 µm in diameter would be “< 1 per 100 m3 ”, whereas the
SLC standard for this diameter organism require “no detectable living organisms,”
modification No. 3 below is needed so the Commission can review finalized Phase 2 standards,
compare them with state standards, and review their enforceability.
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EXECUTIVE SUMMARY

The U.S. Coast Guard (Coast Guard) has submitted a consistency determination for the
establishment of Ballast Water Discharge Standards applicable to all vessels, U.S. and foreign,
equipped with ballast tanks, that operate in the waters of the United States. The Coast Guard has
been developing these standards and guidance practices since 1990 under the Nonindigenous
Aquatic Nuisance Prevention and Control Act (NANPCA) and, later, the National Invasive
Species Act (NISA). Exhibit 3 shows the timeline for past Coast Guard implementation of
voluntary and mandatory measures to address ballast water discharges. The Coast Guard’s
current proposal involves a two-phased approach, the second of which is still uncertain as it is
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subject to future determinations, but which would presumably be far more stringent than the
Phase 1 standards. One of the ultimate goals is to eliminate ballast water exchange (BWE) as a
treatment option.
However during Phase 1, the Coast Guard proposes to allow BWE as one way to meet the Phase
1 standards. This option would be eliminated at Phase 2, when all vessels would “…be required
to manage their ballast water through a Coast Guard approved ballast water management system
(BWMS) and meet either the proposed phase-one or phase-two discharge standard, as applicable,
or retain their ballast water onboard.”
The phase 1 standards are considerably less stringent than California state standards promulgated
by the State Lands Commission (SLC) under California’s Ballast Water Management laws. The
Coast Guard recognizes this situation, but maintains:
While the proposed phase-one BWDS [Ballast Water Discharge Standards] is practicable
to achieve in the near term and will considerably advance environmental protection over
the current exchange-based regime, we also recognize that it should not be the ultimate
endpoint for protection of U.S. waters. We note that a number of states have already
adopted BWDS using more stringent standards. We have considered information
concerning whether technology to achieve this standard can practicably be implemented
now or by the compliance dates under consideration. Although some technologies may be
capable of achieving the phase-two standard, we believe there is not now a testing
protocol capable of establishing that a technology achieves the phase-two standard and
testing results under existing protocols do not provide sufficient statistical confidence to
establish that technologies consistently meet the phase-two standard.
The Coast Guard further states:
We’ve also left open the possibility that the practicability review might reveal that a more
stringent standard between the proposed phase-one and the phase-two BWDS is
achievable. We also allow for the possibility that technology might be capable of
achieving a standard that is even more stringent than what we have proposed as the
phase-two BWDS. In these cases, we would propose amending either the implementation
timeline or the phase-two standard, or both, at the time that we publicize the results of
our practicability review. Once the phase two standards are fully implemented, the Coast
Guard would continue to review the standards every three years, as required by NISA, to
ensure that they continue to ensure, to the maximum extent practicable, that aquatic
nuisance species are not introduced and spread into U.S. waters.
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The proposed phase-one standard for allowable concentrations of living organisms in ships’
ballast water would be as follows:
(1) For organisms larger than 50 microns in minimum dimension:
Discharge less than 10 organisms per cubic meter of ballast water.
(2) For organisms equal to or smaller than 50 microns and larger than 10
microns: Discharge less than 10 organisms per milliliter (ml) of ballast water.
(3) Indicator microorganisms must not exceed:
(a) For toxicogenic Vibrio cholerae (serotypes O1 and O139): A
concentration of <1 colony forming unit (cfu) per 100 ml;
(b) For Escherichia coli: A concentration of <250 cfu per 100 ml; and
(c) For intestinal enterococci: a concentration of <100 cfu per 100 ml.
The California standards adopted by the State Lands Commission will not allow the discharge of
any organisms larger than 50 µm into California waters, and are as follows:
Organism Size Class
Larger than 50 µm (micrometer or one
millionth of a meter) in minimum
dimension
10-50 µm in minimum dimension
Less than 10 µm in minimum dimension:
E. coli
Intestinal enterococci
Toxogenic Vibriocholerae
(human Cholera)

California’s Discharge Standard
- No detectible living organisms
- Less than (<) 0.01 living organisms per ml
(milliliter)
- Less than 103(1,000) living bacteria per 100 ml
- Less than 104(10,000) living viruses per 100 ml
- Less than 126 cfu (colony forming units) per 100 ml
- Less than 33 cfu per 100 ml
- Less than 1 cfu per 100 ml OR
- Less than 1 cfu per gram of wet weight biological
material

The Coast Guard is not questioning whether there is a need for continually improving standards
and technology to address ballast water concerns; rather, the issue appears to be the pace at
which the improvements should occur and whether standards should lead technology or vice
versa. The Coast Guard’s proposal assumes that the phase-one standards would provide a
greater degree of protection than the status quo (i.e., BWE), and as discussed above, the Coast
Guard questions whether the technology is available to achieve stricter standards at this time.
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The Commission questions both of these assumptions, for the reasons discussed on pages 18-21
of this report.
Further, the Commission has historically taken the position that federal agencies should adopt
water quality standards for California offshore waters that are no less stringent than state
standards. For example, in reviewing the Environmental Protection Agency’s (EPA’s)
consistency determination (CD-042-08) for an NPDES Vessel General Permit (VGP), which
included regulation and standards for ballast water discharges, the Commission determined that
the permit could only be found consistent with the Coastal Act if EPA would modify the permit
to adopt state standards, including regulating “…ballast water discharges in a manner which
prohibits discharges currently violating state standards.” EPA subsequently agreed to make
these changes for California discharges.
While the intent of the Coast Guard’s proposal is to benefit marine resources and improve water
quality, it does not fully address the specific requirements of Sections 30230 and 30231 of the
Coastal Act. Section 30230 requires: (a) not only maintenance, but also enhancement (and
where feasible, restoration) of marine resources; (b) special protection for areas and species of
special biological or economic significance; and (c) sustenance of the biological productivity of
coastal waters and maintenance of healthy populations of all species of marine organisms.
Section 30231 requires the maintenance, and where feasible restoration, of the biological
productivity and quality of coastal waters through, among other means, minimizing adverse
effects of waste water discharges.
The Commission is unable to find the currently-proposed two-phased proposal consistent with
the requirements of Sections 30230 and 30231. In order to bring the proposal into compliance
with these requirements, the Coast Guard would need to implement the following modifications:
1. Discharge Standards. The Standards for Phase 1 discharges shall be the same as
those adopted by the State Lands Commission (see above chart, or Exhibit 2).
2. Exemptions. The single “Captain of the Port” (COTP) Zone exemption shall be
eliminated (i.e., the exemption described on page 5).
3. Resubmittal upon finalization of Phase 2 standards. Once the Coast Guard has
finalized Phase 2 standards, they shall be submitted to the Commission in the form of
a follow-up consistency determination. This phase should include a finalized
monitoring component adequate to assure compliance with its standards.
If the Coast Guard agrees to implement these changes, the proposal could be found consistent
with Sections 30230 and 30231 of the Coastal Act and with the California Ocean Plan.
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STAFF SUMMARY AND RECOMMENDATION:
I. Project Description. The U.S. Coast Guard has submitted a consistency determination for
the establishment of Ballast Water Discharge Standards applicable to all vessels, U.S. and
foreign, equipped with ballast tanks, that operate in the waters of the United States. Exceptions
for vessels not subject to the standards are as follows:
33 CFR Part 151 § 151.2015 Exemptions.
(a) The following vessels are exempt from the requirements of this subpart:
(1) Department of Defense or Coast Guard vessels subject to the requirements of
section 1103 of the Nonindigenous Aquatic Nuisance Prevention and Control Act as
amended by the National Invasive Species Act, or any vessel of the Armed Forces, as
defined in the Federal Water Pollution Control Act (33 U.S.C. 1322(a)) that is subject to
the ‘‘Uniform National Discharge Standards for Vessels of the Armed Forces’’ (33
U.S.C. 1322(n)); and
(2) Any warship, naval auxiliary, or other vessel owned or operated by a foreign
state, and used, for the time being, only on government noncommercial service. However,
each such foreign state shall ensure that such vessels act in a manner consistent, so far
as is reasonable and practicable, with this subpart.
(b) Crude oil tankers engaged in coastwise trade are exempt from the requirements of §§
151.2025, 151.2060, and 151.2070 of this subpart.
(c) A vessel that operates exclusively within one Captain of the Port (COTP) Zone is
exempt from the requirements in §§ 151.2060 and 151.2070 of this subpart.
The Coast Guard has been developing its standards and guidance practices since 1990 under the
Nonindigenous Aquatic Nuisance Prevention and Control Act (NANPCA) and the National
Invasive Species Act (NISA). Exhibit 3 shows the timeline for past Coast Guard implementation
of voluntary and mandatory meaures to address ballast water discharges. The Coast Guard’s
current proposal involves a two-phased approach. The Coast Guard describes these phases as
follows:
The proposed rule includes a phasein schedule for complying with both the phase-one
and phase-two proposed BWDS based on each vessel’s ballast capacity and build date.
During the phase-in period for the phase-one standard, ballast water exchange (BWE)
would remain as a ballast water management (BWM) option for vessels not yet required
to meet the BWDS. At the end of the phase-one phase-in schedule, the option of using
BWE would be eliminated. From that date forward, all vessels would be required to
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manage their ballast water through a Coast Guard approved BWMS and meet either the
proposed phase-one or phase-two discharge standard, as applicable, or retain their
ballast water onboard.
B. Phase-Two Ballast Water Discharge Standard (BWDS)
While the proposed phase-one BWDS is practicable to achieve in the near term and will
considerably advance environmental protection over the current exchange-based regime,
we also recognize that it should not be the ultimate endpoint for protection of U.S.
waters. We note that a number of states have already adopted BWDS using more
stringent standards. We have considered information concerning whether technology to
achieve this standard can practicably be implemented now or by the compliance dates
under consideration. Although some technologies may be capable of achieving the phasetwo standard, we believe there is not now a testing protocol capable of establishing that a
technology achieves the phase-two standard and testing results under existing protocols
do not provide sufficient statistical confidence to establish that technologies consistently
meet the phase-two standard.
The purpose of NISA, as already noted, is to ensure to the maximum extent practicable
that NIS are not introduced and spread into U.S. waters. Our phase-two standard
represents a standard that is potentially 1,000 times more stringent than the phase-one
standard. We believe that setting this more stringent standard and establishing
implementation dates for the phase-two BWDS will encourage technology vendors to
develop technologies capable of meeting the phase-two standard. In addition, we expect
to continue cooperative work to establish testing protocols that can establish that
technologies meet the standard with adequate statistical confidence.
We propose incorporating a practicability review into the phase-in schedule for the
phase-two BWDS. The purpose of the review is to determine whether technology to
achieve the performance standard can practicably be implemented, in whole or in part,
by the applicable compliance dates. This includes more than just looking at whether there
is technology available to achieve the phase-two standard, as we discuss later in this
preamble. The initial review would be completed in early 2013 and, in the event that
some or all of the phase-two standard is found to be not practicable, the compliance date
for those elements found not to be practicable would be extended in accordance with the
findings of the practicability review. At the same time, a date for the next practicability
review would be established, no later than two years after the completion of the first
practicability review (i.e., no later than 2015). In establishing this time frame we are
attempting to balance our intent to implement the phase-two standards as expeditiously
as practicable with a consideration of how quickly progress in developing and testing
technology may be likely to occur. We seek comment on whether one year or three years
would be a more appropriate time limit for further practicability review, should one or
more be needed.
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The Coast Guard will seek public input in preparing the practicability review, and any
decision to extend the compliance date of elements of the phase-two standards found not
to be practicable would be subject to the requirements of the Administrative Procedure
Act.
We’ve also left open the possibility that the practicability review might reveal that a more
stringent standard between the proposed phase-one and the phase-two BWDS is
achievable. We also allow for the possibility that technology might be capable of
achieving a standard that is even more stringent than what we have proposed as the
phase-two BWDS. In these cases, we would propose amending either the implementation
timeline or the phase-two standard, or both, at the time that we publicize the results of
our practicability review. Once the phase two standards are fully implemented, the Coast
Guard would continue to review the standards every three years, as required by NISA, to
ensure that they continue to ensure, to the maximum extent practicable, that aquatic
nuisance species are not introduced and spread into U.S. waters.
The Coast Guard’s proposed phase-one standards for allowable concentrations of living
organisms in ships’ ballast water would be:
(1) For organisms larger than 50 microns in minimum dimension:
Discharge less than 10 organisms per cubic meter of ballast water.
(2) For organisms equal to or smaller than 50 microns and larger than 10
microns: Discharge less than 10 organisms per milliliter (ml) of ballast water.
(3) Indicator microorganisms must not exceed:
(a) For toxicogenic Vibrio cholerae (serotypes O1 and O139): A
concentration of <1 colony forming unit (cfu) per 100 ml;
(b) For Escherichia coli: A concentration of <250 cfu per 100 ml; and
(c) For intestinal enterococci: a concentration of <100 cfu per 100 ml.
II. Implementation. The Coast Guard proposes the following implementation schedule:
Proposed Implementation Schedule
The proposed implementation schedule for meeting the proposed phase-one ballast water
discharge standard is shown in Table 4. The proposed implementation schedule for
meeting the proposed phase-two ballast water discharge standard is shown in Table 5.
Our proposed implementation schedule would provide vessel owners and operators
sufficient time to install the necessary equipment needed to comply with the phase-one
discharge standard, without causing significant disruptions to vessels operations and
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maritime commerce. Our phase-one implementation schedule is similar to the
implementation schedule for the IMO Convention as they are both based on build date
and ballast water capacity. An implementation schedule using build dates and ballast
water capacities was determined by the Coast Guard and IMO to be an appropriate
mechanism for giving both vessel owners and BWMS manufacturers enough time to have
BWMS approved and installed while avoiding long delays at shipyards where these
installations would take place. As there are limited numbers of shipyards around the
world, vessel owners must schedule BWMS installations well in advance. An
implementation schedule calling for faster installation would likely make it difficult for
vessel owners to comply with the requirements in time.
TABLE 4—PROPOSED IMPLEMENTATION SCHEDULE FOR THE PHASE-ONE BALLAST WATER MANAGEMENT
PROGRAM
Vessel’s ballast water capacity
(cubic meters, m3)
Vessel’s construction date
Vessel’s compliance date
New vessels: All ..............................................On or after January 1, 2012 ........................ On Delivery.
Existing vessels:
Less than 1500 ........................................... Before January 1, 2012 ............................... First drydocking after January 1, 2016.
1500–5000 .................................................. Before January 1, 2012 ............................... First drydocking after January 1, 2014.
Greater than 5000 ....................................... Before January 1, 2012 ............................... First drydocking after January 1, 2016.
TABLE 5—PROPOSED IMPLEMENTATION SCHEDULE FOR THE PHASE-TWO BALLAST WATER MANAGEMENT
PROGRAM
Vessel’s ballast water capacity
(cubic meters, m3)
Vessel’s construction date
Vessel’s compliance date
New vessels: All ............................................. On or after January 1, 2016 ....................... On Delivery.
Existing vessels: All ....................................... Before January 1, 2016 ............................... First drydocking after January 1, 2016,
UNLESS the vessel installed a BWMS
meeting the phase-one standard before
January 1, 2016, then 5 years after
installation of the BWMS meeting the
phase-one standard.

III. Background/Regulatory Regime.
A. Coast Guard Actions 1990 – 1996. The Coast Guard is the federal lead agency
implementing regulations to prevent the introduction of non-native plant and animal species from
ballast water discharged from ships through the Nonindigenous Aquatic Nuisance Prevention
and Control Act of 1990 (NANPCA). The National Invasive Species Act of 1996 (NISA) [P.L.
104-332] reauthorized and amended the NANPCA to issue Ballast Water Management
guidelines and regulations for all U.S. waters. Pursuant to the requirements of NISA, the Coast
Guard published a final rule for a Ballast Water Management program for all U.S. Waters on
July 28, 2004 [69 Fed.Reg. 44952 (2004)]. Vessels that operate outside the U.S. Exclusive
Economic Zone (EEZ) must use one of the following BWM practices: conduct mid ocean ballast
water exchange 200 nautical miles from any shore, retain ballast water onboard, or use a Coast
Guard-approved alternative method. Currently, alternative methods are new or still under
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development; therefore, ballast water exchange and retention of ballast water are the only
methods available. Some vessels may not be able to safely conduct ballast water exchange
depending on vessel design, age, cargo, and weather.
This method to control the discharge of non-native invasive species into U.S. waters is
ineffective in controlling the introduction of non-native invasive aquatic species for many
reasons. For example, vessels with ballast water containing non-native aquatic species are not
limited to those that operate outside the U.S. EEZ. Systems to remove alien species from ballast
tanks are new, unapproved, and can vary in effectiveness. This method of controlling non-native
species invasion in coastal waters is not enforceable.
B. Environmental Protection Agency (EPA) Actions 2005 – 2008. On March 30,
2005, the U.S. District Court for the Northern District of California ruled that the EPA regulation
excluding discharges incidental to the normal operation of a vessel from NPDES permitting (40
C.F.R. 122.3(a)) exceeded the Agency’s authority under the Clean Water Act. On September 18,
2006, the Court issued an order vacating that regulation as of September 30, 2008. EPA
appealed the District Court's decision, and on July 23, 2008, the Ninth Circuit upheld the rule,
leaving the September 30, 2008 end date in effect, but noting that EPA could seek an extension
of the effectiveness of its existing regulation from the district court. EPA obtained such an
extension, and the rule remained in effect until December. In December, 2008, the USEPA
approved the National Pollutant Discharge Elimination System (NPDES) Vessel Discharge
General Permit for Discharges Incidental to the Normal Operation of Vessels. This permit was
issued pursuant to Section 402 of the Clean Water Act. This Vessel General Permit (VGP)
regulates all vessel discharges, including ballast water, out to 3 n mi from shore. As noted on
page 22, the Commission conditionally concurred with EPA’s consistency determination for this
permit on December 12, 2008.
EPA’s VGP applies to vessels operating in a capacity as a means of transportation, except
recreational vessels as defined in CWA §502(25), P.L. 110-288, that have discharges into waters
subject to this permit incidental to their normal operations. With respect to (1) commercial
fishing vessels of any size as defined in 46 U.S.C. § 2101 and (2) those non-recreational vessels
that are less than 79 feet in length, the coverage under this permit is limited to ballast water
discharges only and these vessels generally do not require permit coverage for other discharges.
C. California State Lands Commission (SLC) Actions. . In 2003, Assembly Bill 433
reauthorized and enhanced California’s Marine Invasive Species Act, which was designed to
limit and control the introduction of non-indigenous species into waters of the state or waters that
may impact those waters and to manage ballast water. These laws gave the SLC regulatory
oversight for the discharge of ballast water by commercial vessels in California to prevent
introduction of non-native invasive species. In 2006, the Legislature passed the Coastal
Ecosystems Protection Act of 2006, directing the SLC to adopt the recommended performance
standards and implementation schedule, and conduct periodic technology assessments for ballast
water.
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The SLC determined that systems are now available to meet California’s performance standards
(see Dobroski et al. 2007, 2009a), or will be soon. Therefore, starting in 2010, the SLC is
implementing California’s performance standards for new vessels with a ballast water capacity
of less than 5000 metric tons.
The SLC developed standards for the discharge of organisms in ballast water from vessels based
on size class of organism and allowable concentration. These new regulations have standards for
concentration of invasive organisms to be discharged into California’s waterbodies that far
exceed the Coast Guard’s proposed Phase 1 discharges. The SLC standards would not allow the
discharge of any organisms larger than 50 micrometers (µm) into California waters. These
standards, also shown in Exhibit 2, are as follows:
Organism Size Class
Larger than 50 µm (micrometer or one
millionth of a meter) in minimum
dimension
10-50 µm in minimum dimension
Less than 10 µm in minimum dimension:
E. coli
Intestinal enterococci
Toxogenic Vibriocholerae
(human Cholera)

California’s Discharge Standard
- No detectible living organisms
- Less than (<) 0.01 living organisms per ml
(milliliter)
- Less than 103(1,000) living bacteria per 100 ml
- Less than 104(10,000) living viruses per 100 ml
- Less than 126 cfu (colony forming units) per 100 ml
- Less than 33 cfu per 100 ml
- Less than 1 cfu per 100 ml OR
- Less than 1 cfu per gram of wet weight biological
material

The California law regulating ballast water on vessels determines the concentration of organisms
of certain sizes that can be discharged, and provides for monitoring of ballast water. The type of
treatment system used on vessels to control ballast water will not be reviewed by the SLC.
Dischargers can choose which method to use to prevent the discharge of alien species. For
example, a vessel can choose to retain all ballast water in while in California’s waters. The new
California law also requires that ballast water discharge information be reported on the form
developed by the SLC.
Public Resources Code (PRC) Section 71205(g)(1) authorizes the SLC to collect data on the
installation and use of ballast water treatment technologies for vessels that discharge ballast
water into the waters of the State. Section 71205(g)(2) of the PRC states the master, owner,
operator, agent, or person in charge of a vessel must submit the information on the SLC’s
regulatory Ballast Water Treatment Technology Annual Reporting Form and the Ballast Water
Treatment Supplemental Reporting Form. These forms collect data on installation and use of
ballast water treatment technologies for vessels operating in the waters of California. The
purpose of the form is to determine whether vessels using ballast water treatment systems
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comply with California’s performance standards for ballast water discharge, and to ensure
effective implementation of the performance standards for the control of non-native aquatic
species.
Under these rules, if a ship discharges ballast water in California waters, the following must
happen:
1. The discharger chooses how to comply with California’s non-native invasive species
laws. Available options are: (a) ballast water exchange; (b) no discharge of ballast water under
the jurisdiction of SLC; (c) using an onboard ballast water treatment system; or (d) dumping into
a discharge withholding site (such sites do not currently exist).
2. The discharger must submit a Ballast Water Treatment Technology Annual Reporting
Form to SLC if they discharge in state waters.
3. Ships must install a monitoring port to access the ballast water for inspection by SLC.
4. Ships built in 2010 or later must have a ballast treatment system (of their choosing)
installed, and older ships must be retrofitted by certain target years (see Exhibit 2).
D. Coast Guard Actions 2009-2010/Alternatives. The Coast Guard’s current proposal
(i.e., covered under the subject consistency determination) includes a new ballast water discharge
standard to prevent or reduce the concentration of non-native plant and animal species
introduced into US waters. The Coast Guard’s consistency determination is accompanied by a
Draft Programmatic Environmental Impact Statement (DPEIS). The DPEIS analyzed five
alternative standards for concentrations of alien organisms in ballast water, including assessing
benefits and impacts. The Coast Guard also intends to and will approve ballast water treatment
systems that will be used on vessels; however those approvals and systems are not included in
the subject consistency determination, and will be determined and analyzed at a future date.
The five alternatives considered in the Coast Guard’s DPEIS are as follows:
Alternative 1: No Action
This alternative would not establish a ballast water discharge standard. The mandatory ballast
water management program established according to the directives in NISA would continue to
be applicable to vessels entering U.S. waters. This ballast water management program requires
all vessels carrying ballast water into U.S. waters after operating outside of the EEZ to do one of
the following: conduct a mid-ocean exchange beyond the EEZ in an area more than 200 nautical
miles from any shore; retain ballast water onboard, or use an environmentally sound method
approved by the Coast Guard. A vessel is not required to deviate or delay its voyage, nor place
itself at risk, to conduct a ballast water exchange. Additionally, those vessels that do not go
beyond 200 nautical miles from shore are not required to conduct a ballast water exchange,
except when entering the Great Lakes and Hudson River. Few vessels have the ability to retain
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ballast water onboard, and environmentally sound methods have not yet been approved by the
Coast Guard. Therefore, currently mid-ocean exchange is the only viable ballast water
management option. If the Coast Guard did not establish a BWDS, then it would need to develop
an approval program showing that the ballast water treatment technology used by a vessel would
be at least as effective as mid ocean ballast water exchange for that same vessel.
Alternative 2 (i.e., proposed Phase 1 standard):
Under this alternative, the level of living organisms that could be discharged under this
alternative (by size class) is:
• For organisms larger than 50 microns1 in minimum dimension: discharge less than
10 per cubic meters of ballast water.
• For organisms equal to or smaller than 50 microns, and larger than 10 microns: discharge less
than 10 per milliliter (ml) of ballast water.
• For bacteria, discharge of indicator microorganisms such that:
Toxigenic Vibrio cholera (Serotypes O1 and O139) occur at a concentration less than 1 colony
forming unit (cfu) per 100 ml; E. coli occur at a concentration less than 250 cfu per 100 ml; and
Intestinal Enterococci occur at a concentration less than 100 cfu per 100 ml.
Alternative 3
Under this alternative, the level of living organisms (per volume) that could be discharged under
this alternative (by size class) is:
• For organisms larger than 50 microns in minimum dimension: discharge less than one per cubic
meter of ballast water.
• For organisms equal to or smaller than 50 microns, and larger than 10 microns: discharge less
than one per ml of ballast water.
• For bacteria, discharge of indicator microorganisms such that:
Toxigenic Vibrio cholera (Serotypes O1 and O139) occur at a concentration less than 1 cfu per
100 ml; E. coli occur at a concentration less than 126 cfu per 100 ml; and Intestinal Enterococci
occur at a concentration less than 33 cfu per 100 ml.
Alternative 4
Under this alternative, the level of living organisms (per volume) that could be discharged under
this alternative (by size class) is:
• For organisms larger than 50 microns in minimum dimension: discharge less than 0.1 per cubic
meter of ballast water.
• For organisms equal to or smaller than 50 microns, and larger than 10 microns: discharge less
than 0.1 per ml of ballast water.
• For bacteria, discharge of indicator microorganisms such that:
Toxigenic Vibrio cholera (Serotypes O1 and O139) occur at a concentration less than 1 cfu per
100 ml; E. coli occur at a concentration less than 126 cfu per 100 ml; and Intestinal Enterococci
occur at a concentration less than 33 cfu per 100 ml.
1

1 micron = 1 micrometer = 1 µm = one millionth of a meter, or one thousandth of a millimeter.
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Alternative 5
This is the elimination of all living organisms larger than 0.1 micron in ballast water. If
implemented, this alternative would be the standard established for vessels that want their BWT
technology approved by the Coast Guard. Vessels that had approved BWT technologies onboard
that meet Alternative 5 performance standards would discharge virtually no living organisms into
U.S. waters.
The following table provides the concentrations of non-native species for Alternatives 2 – 4.
Table ES-1: Allowable concentration of organisms in Ballast Water Discharge, by
size, for Alternatives 2-4
Small
Large
Bacteria
Organisms Organisms
>10 and ≤50 Toxigenic
> 50
E. coli
Enterococci
microns in microns in
Intestinal
Vibrio
size
size
cholerae
(O1 and
O139)
Alternative 2

<10 per m3

<10 per ml

<1 cfu per
100 ml

<250 cfu
per 100 ml

<100 cfu per
100 ml

Alternative 3

<1 per m3

<1 per ml

<1 cfu per
100 ml

<126 cfu
per 100 ml

<33 cfu per
100 ml

Alternative 4

<0.1 per
m3

<0.1 per ml

<1 cfu per
100 ml

<126 cfu
per 100 ml

<33 cfu per
100 ml

IV. Federal Agency’s Consistency Determination. The U.S. Coast Guard has determined
the proposed ballast water standards to be consistent with California’s Coastal Management
Program (CCMP).
V. Staff Recommendation and Motion: The staff recommends that the Commission adopt the
following motion:
MOTION:

I move that the Commission concur with consistency determination CD-015-10
that the project described therein is consistent to the maximum extent practicable
with the enforceable policies of the California Coastal Management Program
(CCMP).

CD-015-10, Coast Guard
Ballast Water Discharge Standards
Page 14
STAFF RECOMMENDATION:
Staff recommends a NO vote on the motion. Following this staff recommendation will result in
an objection to the determination and adoption of the following resolution and findings. An
affirmative vote of a majority of the Commissioners present is required to pass the motion.
RESOLUTION TO OBJECT TO CONSISTENCY DETERMINATION:
The Commission hereby objects to the consistency determination made by the U.S. Coast Guard
for the proposed project, finding that: (1) the project is not consistent with the California Coastal
Management Program; (2) the project is not consistent to the maximum extent practicable with
the California Coastal Management Program.
VI. Applicable Legal Authorities. Section 307 of the Coastal Zone Management Act (CZMA)
provides in part:
(c)(1)(A) Each Federal agency activity within or outside the coastal zone that affects any
land or water use or natural resource of the coastal zone shall be carried out in a
manner which is consistent to the maximum extent practicable with the enforceable
policies of approved State management programs.
A. Procedure if the Commission finds that the proposed activity is inconsistent with
the CCMP.
Section 930.43(a) of the federal consistency regulations (15 CFR § 930.43(a)) requires that, if
the Commission’s objection is based on a finding that the proposed activity is inconsistent with
the CCMP, the Commission must identify measures, if they exist, that would bring the project
into conformance with the CCMP. That section states that:
(a) In the event the State agency objects to the Federal agency’s consistency
determination, the State agency shall accompany its response to the Federal agency with
its reasons for the objection and supporting information. The State agency response shall
describe: (1) How the proposed activity will be inconsistent with specific enforceable
policies of the management program; and (2) The specific enforceable policies (including
citations).(3) The State agency should also describe alternative measures (if they exist)
which, if adopted by the Federal agency, would allow the activity to proceed in a manner
consistent to the maximum extent practicable with the enforceable policies of the
management program. Failure to describe alternatives does not affect the validity of the
State agency’s objection.
As described in Section A (Marine Resources/Water Quality) of this report below, the proposed
project is not consistent to the maximum extent practicable with the CCMP. Pursuant to the
requirements of Section 930.43 of the federal regulations implementing the CZMA, the
Commission is responsible for identifying measures, if they exist, that would bring the project
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into compliance with the CCMP to the maximum extent practicable. The Commission finds that
it would be possible to bring this project into compliance with the CCMP to the maximum extent
practicable if the Coast Guard implements the following measures:
1. Discharge Standards. The Standards for Phase 1 discharges shall be the same as
those adopted by the State Lands Commission (see chart on page 3, or Exhibit 2).
2. Exemptions. The single “Captain of the Port” (COTP) Zone exemption shall be
eliminated (i.e., the exemption described on page 5).
3. Resubmittal upon finalization of Phase 2 standards. Once the Coast Guard has
finalized Phase 2 standards, they shall be submitted to the Commission in the form of
a follow-up consistency determination. This phase should include a finalized
monitoring component adequate to assure compliance with its standards.
B. Consistent to the Maximum Extent Practicable. Section 930.32 of the federal
consistency regulations provides, in part, that:
(a)(1) The term ‘‘consistent to the maximum extent practicable’’ means fully consistent
with the enforceable policies of management programs unless full consistency is
prohibited by existing law applicable to the Federal agency.
The Commission recognizes that the standard for approval of Federal activities is that the activity
must be “consistent to the maximum extent practicable” (Coastal Zone Management Act Section
307(c)(1)). This standard allows a federal activity that is not fully consistent with the CCMP to
proceed, if compliance with the CCMP is “prohibited [by] existing Federal law applicable to the
Federal agency's operations” (15 C.F.R. § 930.32). The Coast Guard did not provide any
documentation to support a maximum extent practicable argument in its consistency
determination. Therefore, there is no basis to conclude that existing law applicable to the
Federal agency prohibits full consistency. Since the Coast Guard has raised no issue of
practicability, as so defined, the standard before the Commission is full consistency with the
policies of the California Coastal Management Program (CPRC §§ 30200-30265.5).
C. Federal Agency Response to Commission Objection. Section C(a)(i) of Chapter 11
of the CCMP requires federal agencies to inform the Commission of their response to a
Commission objection. This section provides:
If the Coastal Commission finds that the Federal activity or development project ... is not
consistent with the management program, and the federal agency disagrees and decides
to go forward with the action, it will be expected to (a) advise the Coastal Commission in
writing that the action is consistent, to the maximum extent practicable, with the coastal
management program, and (b) set forth in detail the reasons for its decision. In the event
the Coastal Commission seriously disagrees with the Federal agency's consistency
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determination, it may request that the Secretary of Commerce seek to mediate the serious
disagreement as provided by Section 307(h) of the CZMA, or it may seek judicial review
of the dispute.
The federal consistency regulations reflect a similar obligation; 15 CFR §930.43 provides:
State agency objection. …
(d) In the event of an objection, Federal and State agencies should use the remaining
portion of the 90-day notice period (see §930.36(b)) to attempt to resolve their
differences. If resolution has not been reached at the end of the 90-day period, Federal
agencies should consider using the dispute resolution mechanisms of this part and
postponing final federal action until the problems have been resolved. At the end of the
90-day period the Federal agency shall not proceed with the activity over a State
agency’s objection unless: (1) the Federal agency has concluded that under the
‘‘consistent to the maximum extent practicable’’ standard described in section 930.32
consistency with the enforceable policies of the management program is prohibited by
existing law applicable to the Federal agency and the Federal agency has clearly
described, in writing, to the State agency the legal impediments to full consistency (See
§§930.32(a) and 930.39(a)), or (2) the Federal agency has concluded that its proposed
action is fully consistent with the enforceable policies of the management program,
though the State agency objects.
(e) If a Federal agency decides to proceed with a Federal agency activity that is
objected to by a State agency, or to follow an alternative suggested by the State agency,
the Federal agency shall notify the State agency of its decision to proceed before the
project commences.
VII. Findings and Declarations.
The Commission finds and declares as follows:
A. Marine Resources and Water Quality. Section 30230 of the Coastal Act provides:
Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Uses of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.
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Section 30231 provides:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface waterflow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteration of natural streams.
Additionally, Section 307(f) of the CZMA directs that federal, State and local provisions
established pursuant to the Clean Water Act shall be incorporated into State coastal management
programs and shall be the water pollution control requirements applicable to such program. The
general water pollution control policies and objectives of the State for ocean waters are contained
in the requirements of the California Ocean Plan.
The water quality objectives of the Ocean Plan (Chapter 2) include:
E. Biological Characteristics
1. Marine communities, including veterbrate, inveterbrate, and plant species, shall not
be degraded.
2. The natural taste, odor, and color of fish, shellfish, or other marine resources used
for human consumption shall not be altered.
3. The concentrations of organic materials in fish, shellfish or other marine resources
used for human consumption shall not bioaccumulate to levels that are harmful to
human health.
The Ocean Plan’s general requirements for management of waste discharge to the ocean include:
a. Waste management systems that discharge to the ocean must be designed and
operated in a manner that will maintain the indigenous marine life and a healthy and
diverse marine community.
…
d. Location of waste discharges must be determined after a detailed assessment of the
oceanographic characteristics and current patterns to assure that….
…
3. Maximum protection is provided to the marine environment.
The Commission has a number of concerns over the adequacy of the Coast Guard’s current
proposal to minimze the release of non-native invasive aquatic species into California waters.
The Commission’s major concern is that concentrations of nonindingeous species allowed under
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the Coast Guard’s Phase 1 proposal are greater than what would be allowed under standards
established by the SLC for ballast water discharges. The Commission does not disagree with the
Coast Guard over the need for continually improving standards and technology to address ballast
water concerns; rather, the issue appears to be the pace at which the improvements should occur
and whether standards should lead technology or vice versa.
The Coast Guard acknowledges in the DPEIS: “Studies show that the rate of NIS introductions
to U.S. waters is increasing (Carlton and Hodder 1995, Ruiz et al. 2000b). Furthermore,
introduced NIS have been cited as the second largest threat to endangered species after habitat
loss (Wilcove and Chen 1998).” Moreover, the document analyzing the viability of coastal
resources, California’s Living Marine Resources, A Status Report (California Department of
Fish and Game, 2001), states that at least 234 non-native plant and animal species now live in
San Francisco Bay, and one new recently introduced species is established in the bay and delta
every 14 weeks. The report further asserts “It is widely accepted that the discharge of ballast
water is the primary mechanism by which coastal invasive species are spread.”
The alternatives considered by the Coast Guard are summarized on pages 11-13 above. Clearly,
from the Coast Guard’s own information, Alternatives 3-5 (with Alternative 5 as the most
environmentally preferable alternative) would provide increasing marine resource and water
quality benefits over the proposed (Alternative 2) approach. For example, Page 4-19 of the
DPEIS provides the following conclusion regarding Alternative 5, “This alternative is expected
to be considerably more beneficial than Alternatives 2-4.” The Commission finds Alternative 5
and Alternative 4 to be preferable, because they would control the greatest concentration of
invasive organisms. Alternative 5 would be the equivalent of an approach consistent with SLCadopted state standards.
The Coast Guard nevertheless maintains that the proposed (Alternative 2) approach “… is
practicable to achieve in the near term and will considerably advance environmental protection
over the current exchange-based regime...”. The Coast Guard also maintains that while
California (and other states) have already adopted more stringent standards:
We have considered information concerning whether technology to achieve this standard
can practicably be implemented now or by the compliance dates under consideration.
Although some technologies may be capable of achieving the phase-two standard, we
believe there is not now a testing protocol capable of establishing that a technology
achieves the phase-two standard and testing results under existing protocols do not
provide sufficient statistical confidence to establish that technologies consistently meet
the phase-two standard. [Emphasis added]
The Commission questions both Coast Guard assumptions that the Phase 1 benefits will
significantly improve the status quo, and that existing technology is not available to justify
stricter standards. Concerning the alleged benefits of the Phase 1 proposal, the Commission
notes that California is requiring both: (a) the installation of a port to test ballast water in ships in

CD-015-10, Coast Guard
Ballast Water Discharge Standards
Page 19
California waters; and (b) submittal of a standard ballast water reporting form for dischargers.
SLC will also be monitoring ballast water for discharges, thereby regulating unauthorized ballast
water releases in California waters.
SLC states (Exhibit 5, page 2):
Research indicates that the Phase I standard in the proposed rule is likely not an
improvement over ballast water exchange (status quo), and in some cases unexchanged
ballast water could meet the Phase I standard. For a significant proportion of vessels
discharging in the U.S., Minton et al. (2005) estimated that, for at least the largest
organism size class, approximately 17.2% of discharging vessels could meet the
proposed Phase I standard through ballast water exchange, and 3.8% of vessels could
meet the Phase I standard for zooplankton without performing ballast water exchange
(BWE) at all. In 2003 the Study Group on Ballast Water and Other Ship Vectors
(SGBOSV) performed a review of their collective data on organism concentrations in
unexchanged ballast water, and found that even tanks that did not exchange often met
an equivalent to the Phase I standard for the 10 – 50 µm size class of organisms (MEPC
2003, Annex 1). The SGBOSV is composed of an international group of scientists with
extensive knowledge about the biology of ship-mediated invasions.
Results of the modeling exercise included in the Draft Programmatic Environmental
Impact Statement (DPEIS) for the proposed rule also provides support that the
proposed Phase I standard may not decrease the risks of vessel-mediated introductions
over the No Action Alternative (status quo). In relation to reducing successful
introductions, page 4-16, paragraph 1 of the DPEIS states that for the single species
case, ―Alternative 2 (proposed Phase I standard) is expected to range between no
reduction and an 8% reduction, and no reduction and a 50% reduction for smaller and
larger organisms, respectively. [Emphasis added]
Further uncertainty over the benefits of the proposed approach is expressed in the Coast Guard’s
DPEIS itself, which notes (p. H-10):
As discussed earlier, the implementation of the Alternative 2 BWDS will be phased-in
over several years. During the phase-in period of 2012-2016, there is considerable
uncertainty as to how effective the measures will be in preventing invasions. This is
because only a subset of ships will have implemented ballast water management in any of
these years. There is also uncertainty as to the availability and effectiveness of ballast
water management technologies in the early stages of implementation. For these reasons
we conservatively assume that no invasions will be avoided before the end of this period
(2012-2016), which may lead to an underestimate of potential benefits. [Emphasis added]
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The Commission therefore finds that Phase I performance standard may not result in a reduction
of non-native species invasion from ballast water when compared to current standards.
Concerning the availability of technology to treat ballast water to better than Phase 1 (Alternative
2) standards, the Commission notes that the SLC has conducted research on the availability of
ballast water treatment systems in preparation for its new regulations for ballast water treatment.
The SLC determined that at least seven commercially available ballast water treatment systems
(AlfaLaval, Ecochlor, Hamann Evonik Degussa, Hyde Marine, OceanSaver, OptiMarin, and
Techcross) could comply with the proposed Phase 2 standard. The seven systems have at least
one testing replicate at either full-scale land-based or shipboard scale that demonstrates
compliance with the standards. (Dobroski et al. 2009a, Dobroski et al. 2009b).
Concerning Coast Guard alternatives assumptions about costs estimates, SLC states:
Cost estimates – The cost estimates provided are without substantiation. Cost estimates
are not provided for Alternatives 3 or 4, and the proposed Phase II standard was not
included in any of the supporting documentation or analysis. The numbers that are
provided are from estimates gathered in 2005, and the costs have changed significantly
since that time due to additional research and identification of development costs.
Without the proper supporting documentation, there is no valid reason provided for
choosing the IMO standard (Alternative 2) over the other proposed Alternatives.
Concerning the Coast Guard’s proposal to exclude vessels operating in a single Captain of the Port
(COTP) Zone, and the conclusion that such vessels would not be introducing invasive species, SLC
states:

Exclusion of Vessels Operating in One COTP Zone - The statement in Section V of the
proposed rule that, “…it is unlikely that vessels operating only within one COTP Zone
would introduce invasive species (from outside of that COTP Zone)…” is inaccurate
and misleading. Some COTP Zones contain multiple estuarine systems and several
major ports, and vessels transiting within them can serve to spread invasive species
from one port or estuary system to another. For example, the San Francisco COTP
Zone includes the highly invaded San Francisco Bay as well as the much less invaded,
less commercially active Humboldt and Crescent City port/estuarine systems to the
north, and the Monterey Bay system to the south. Vessels operating within one Captain
of the Port Zone should not be excluded from the requirements of any portion of the
proposed rule.
Concerning standards for pathogens, the Commission noted that the Coast Guard’s proposed E.
coli and intestinal enterococci standards are less stringent than EPA criteria for recreational
water contact. People recreate in many different ways in waterbodies where ballast water will be
discharged; therefore, it is unclear how standards can be less than those already established by
the EPA for marine waters. For marine waters, the EPA states that no sample of E. coli may
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exceed 35/100 ml; however, the proposed Coast Guard performance standards for E. coli are
250/100 ml. As proposed, the Coast Guard performance standards will result in the introduction
of E. coli into recreational waters exceeding the EPA standards for recreational waters.
The Commission further notes that implementing a single rather than a dual-phased approach
would reduce confusion, thus benefitting vessel owners, by establishing one standard for
manufacturer’s development of treatment systems, applying standards to all vessels equally, and
eliminating the potential costs with installing more than one treatment method.
Finally, the Commission is concerned because the subject proposal does not spell out a
monitoring component to determine whether the treatment systems to be approved are meeting
the performace standards for the concentration of non-native species for specific size classes in
ballast water discharged from vessels operating in waters of the U.S. The proposal does not
provide enforment mechanisms to bring vessels into compliance. This concern could be
remedied by Coast Guard agreeing to submit both a monitoring component, as well as the Phase
2 proposal once it has been fully developed, for future Commission federal consistency review.
As discussed in greater detail in the following section of this report, the Commission has
historically taken the position that federal agencies should adopt water quality standards for
California offshore waters that are no less stringent than state standards. For example, in
reviewing the Environmental Protection Agency’s consistency determination (CD-042-08) for an
NPDES Vessel General Permit (VGP), which included regulation and standards for ballast water
discharges, the Commission determined that the permit could only be found consistent with the
Coastal Act if EPA would modify the permit to adopt state standards, including regulating
“…ballast water discharges in a manner which prohibits discharges currently violating state
standards.” EPA subsequently agreed to make these changes for California discharges. (Like the
Coast Guard’s proposal, EPA’s was similarly nationwide in scope.)
In conclusion, while the Conmission understands that the intent of the Coast Guard’s proposal is
to benefit marine resources and improve water quality, the subject proposal would not comply
with existing state water quality standards and does not fully address the specific requirements of
Sections 30230 and 30231 of the Coastal Act. Section 30230 requires: (a) not only maintenance,
but also enhancement (and where feasible, restoration) of marine resources; (b) special
protection for areas and species of special biological or economic significance; and (c)
sustenance of the biological productivity of coastal waters and maintenance of healthy
populations of all species of marine organisms. Section 30231 requires the maintenance, and
where feasible restoration, of the biological productivity and quality of coastal waters through,
among other means, minimizing adverse effects of waste water discharges and entrainment. The
Commission concludes that the Coast Guard’s currently-proposed two-phased proposal is
inconsistent with the requirements of Sections 30230 and 30231 listed above. In order to bring
the proposal into compliance with these requirements, the Coast Guard would need to implement
the following modifications:
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1. Discharge Standards. The Standards for Phase 1 discharges shall be the same as
those adopted by the State Lands Commission (see chart, p. 3, or Exhibit 2).
2. Exemptions. The single “Captain of the Port” (COTP) Zone exemption shall be
eliminated (i.e., the exemption described on page 5).
3. Resubmittal upon finalization of Phase 2 standards. Once the Coast Guard has
finalized Phase 2 standards, they shall be submitted to the Commission in the form of
a follow-up consistency determination. This phase should include a finalized
monitoring component adequate to assure compliance with its standards.
If the Coast Guard agrees to make these changes, the proposal could be found consistent with
Sections 30230 and 30231 of the Coastal Act and with the California Ocean Plan.
B. Related Commission Action. On December 12, 2008, the Commission conditionally
concurred with the EPA’s consistency determination (CD-042-08) for an NPDES Vessel General
Permit (VGP) which included regulation and standards for ballast water discharges. The NPDES
permit covered “…discharges incidental to the normal operation of commercial vessels greater
than or equal to 79 feet in length, except commercial fishing vessels, which were only covered
with respect to their ballast water discharges.” Like the subject Coast Guard consistency
determination, EPA’s consistency determination was also a nationwide consistency
determination. The Commission found the permit as submitted inconsistent with the marine
resources and water quality policies of the Coastal Act. However, the Commission found that if
EPA agreed to the following condition, the permit could be found consistent with the Coastal Act
and the California Ocean Plan:
Condition 1: Graywater and Ballast Water Discharges. EPA will revise the proposed
NPDES permit to: (1) prohibit graywater discharges in state waters from large passenger
ships and from other large oceangoing ships which have the holding capacity to store
graywater until outside of the marine waters of the state; and (2) regulate ballast water
discharges in a manner which prohibits discharges currently violating state standards.
EPA subsequently agreed to include this condition as part of its NPDES permit as it applied to
California discharges.
On July 14, 2006, the Commission conditionally concurred with the National Oceanic and
Atmospheric Administration’s (NOAA’s) consistency determination for a revised management
plan for activities in the Channel Islands National Marine Sanctuary (CINMS). The
Commission’s condition, which NOAA eventually agreed to, required the Sanctuary regulations
to comply with existing state water quality standards, by prohibiting vessels of 300 gross
registered tons or more that have sufficient holding tank capacity from discharging sewage or
graywater into the waters of the Sanctuary.
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On January 9, 2001, the Commission concurred with EPA’s consistency certification for a
general NPDES permit for discharges from 22 California offshore oil and gas platforms (CC126-00). The Commission noted:
Even though the proposed limits for the majority of the parameters are more stringent
than the limits in existing NPDES permits for platform dischargers, the Commission,
during its January 9, 2001, hearing on this matter, expressed concerns that some of these
new limits are still less protective of the beneficial uses of the marine environment than
those contained in the California Ocean Plan (“COP”). … In response to these
concerns, EPA agreed to modify the proposed general permit to provide as discharge
effluent standards for produced water either the State water quality criteria set forth in
the California Ocean Plan that is part of the State’s Federally approved CCMP or the
national 304(a) criteria, whichever is more protective of applicable beneficial uses.
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