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STAFF REPORT:
PERMIT AMENDMENT

APPLICATION NUMBER:

1-03-021-A1

APPLICANT:

City of Arcata

AGENT:

LACO Associates

PROJECT LOCATION:

Arcata Marsh and Wildlife Sanctuary, Klopp Lake Dike
and Islands, South I Street and City of Arcata Oxidation
Pond Dikes, 600 G Street, City of Arcata, Humboldt
County.

DESCRIPTION OF PROJECT
PREVIOUSLY APPROVED:

(1) Repair of eroded dikes and islands as follows:
placement of (a) 700 cubic yards of ¼-ton, ½ ton and
12- to 14-inch diameter riprap along 740 lineal feet of
island shoreline within Klopp Lake, (b) 900 cubic yards
of fill (rock slope protection and riprap) along 2,000
linear feet of the inboard area of the Klopp Lake dike,
(c) 3,000 cubic yards of fill along 2,210 linear feet of the
outboard side of the Klopp Lake dike; and (d) 1,250
cubic yards of concrete and riprap material along 1,050
linear feet of the outboard side of the oxidation pond
dike; and (2) 10-year permit for routine repair and
maintenance of the oxidation pond and Klopp Lake
levees and islands margins.
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DESCRIPTION OF
AMENDMENT REQUEST:

Amend the project description to include (1) after-thefact approval of levee repair work performed in 2009
outside of the approved project area but still within the
historic levee footprint, including along 700 feet of levee
adjacent to South I Street and 2,000 feet of levee along
the wastewater ponds; and (2) creation of 0.70-acre of
new salt marsh and brackish marsh habitat within upland
areas adjacent to the South I Street parking lot and
Butcher Slough.

OTHER APPROVALS RECEIVED: 1) U.S. Army Corps of Engineers Nationwide Permit #3
File No. 2009-00137 dated July 7, 2009 and amended
November 5, 2009;
2) North Coast Regional Water Quality Control Board
Water Quality Certification No. 1B09042WNHU
dated July 28, 2009;
3) Humboldt Bay Harbor, Recreation, & Conservation
District Permit No. 09-04 dated July 8, 2009; and
4) California Department of Fish & Game Agreement
Notification No. R1-09-0123 dated July 20, 2009.
SUBSTANTIVE FILE
DOCUMENTS:
1) Commission Emergency Permit No. 1-03-065-G;
2) Commission CDP File No. 1-03-021;
3) Commission Waiver File No. 1-09-043-W;
4) Biological Assessment for the City of Arcata Klopp
Lake and Oxidation Ponds Levee Repair Project,
prepared by NRM Corp., November 24, 2008); and
5) City of Arcata Local Coastal Program

SUMMARY OF STAFF RECOMMENDATION
The City of Arcata is responsible for maintaining the levees along Humboldt Bay (Arcata
Bay) that align the Arcata Marsh and Wildlife Sanctuary and the oxidation ponds at the City’s
sewage treatment plant (Exhibit Nos. 1-3). The levees originally were constructed with bay
mud prior to enactment of coastal development permit regulations. Over time the levees have
become eroded in some areas, and severe storm events in the winters of 2002-2003 and 20052006 caused extensive damage to the levee system in some areas. The existing levees serve a
duel purpose: (1) to protect Klopp Lake, South I Street, and the oxidation ponds at the sewage
treatment plant from erosion, and (2) to provide a public, bay-front trail along the tops of the
levees (except along South I Street) as part of the Arcata Marsh and Wildlife Sanctuary.
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On July 14, 2005, the Commission approved Coastal Development Permit No. 1-03-021,
which authorized (1) a follow up permit to an Emergency Permit (File No. 1-03-065-G)
granted by the North Coast District Office in October 2003 for the repair of 1,050 linear feet
of eroded dike at the oxidation pond involving the placement of 600 cubic yards of 6”-10”
riprap overlain by 18”- to 24”-diameter rock along the outboard side of the levee; (2) the
repair of eroded areas of the inboard and outboard sides of the Klopp Lake levee and around
the eroded margins of the three small islands (East Island, West Island and Center Island) in
the lake involving the placement of 900 cubic yards of rock slope protection (RSP) and
cement riprap along 2,000 linear feet of the inboard side of the levee, 3,000 cubic yards along
2,210 linear feet of the outboard side of the levee, and 700 cubic yards of ¼- and ½-ton and
12” to 14” riprap along the margins of the three islands; and (3) a 10-year period of
authorization to undertake routine repair and maintenance of the levee system at Klopp Lake
and the oxidation ponds within the existing footprint of the levees.
The proposed permit amendment requests authorization for the following: (1) after-the-fact
approval of levee repair work performed in 2009 outside of the approved project area,
including along 700 feet of levee adjacent to South I Street and 2,000 feet of levee along the
wastewater ponds; and (2) creation of 0.70-acre of new salt marsh and brackish marsh habitat
(to satisfy conditions imposed by the U.S. Army Corps of Engineers NWP #3 File No. 200900137) within upland areas adjacent to the South I Street parking lot and Butcher Slough.
Section 30610(d) of the Coastal Act exempts from Coastal Act permitting requirements the
repair and maintenance of structures that do not result in an addition to or enlargement or
expansion of the structure being repaired or maintained. The Commission may only review
whether the proposed method of repair is consistent with Chapter 3 policies and not the
conformance of the underlying existing development with the Coastal Act. Therefore, the
Commission cannot prevent the repair of the eroded sections of levees where salt marsh has
encroached.
The after-the-fact levee repair work resulted in impacts to a total of 11,434 square feet (0.26acre) of salt marsh habitat that had developed on eroded levee areas (Northern Coastal Salt
Marsh, dominated by pickleweed, Salicornia virginica, according to information contained
within the Biological Assessment completed for the project by NRM Corp. dated November
24, 2008) (Exhibit No. 5). The impacted salt marsh habitat consisted of a matrix of patchy
native salt marsh vegetation (mostly pickleweed, Salicornia virginica) and invasive cordgrass
(Spartina densiflora) intermixed with concrete riprap (as the salt marsh plants had over time
encroached onto the levee toe and up the sides).
The City is proposing on-site, in-kind mitigation for impacts to salt marsh habitat at a ratio of
slightly more than 2-to-1 (i.e., the proposed new salt marsh habitat would be two times as
large in size as the area of salt marsh habitat impacted by the proposed after-the-fact levee
repair work). In addition, the City is proposing to create an additional 0.15-acre of brackish
marsh habitat (dominated by tufted hairgrass, Deschampsia cespitosa) along the margins of
the proposed new salt marsh habitat (see Exhibit No. 6). Staff believes that the proposed
mitigation ratio is appropriate in this particular case because the proposed habitat creation
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work has a relatively high probability of successfully achieving the wetland functions and
values for which the mitigation is intended to compensate since (1) the City is using salvaged
salt marsh soils with a presumably robust seed bank obtained from spoils resulting from levee
repair work implemented in 2009 and harbored, (2) this region supports abundant fog and rain
and moist, water-retaining soils, which increases the chances of successfully creating new
wetland areas, (3) the mitigation sites are located within an existing marsh and wildlife
sanctuary already managed for habitat protection purposes by the City, and (4) the salt and
brackish marsh habitat to be created are located in areas that historically supported salt and
brackish marsh prior to alteration of the areas by the construction of levees and other manmade structures.
Staff believes that, with the attachment of various added conditions, the development
authorized by the amended permit would be consistent with the Commission’s intent in
granting the original permit with conditions to avoid significant adverse impacts to public
access, water quality, wetlands and other ESHA resources. Added special conditions would
require 1) adherence to various construction responsibilities; 2) preparation and
implementation of a final detailed mitigation and monitoring program to ensure success of the
salt marsh mitigation areas; 3) preparation and implementation of a final ESHA protection
plan to ensure that the amended development, as conditioned, would be sited and designed to
prevent impacts which would significantly degrade the adjacent ESHA and be compatible
with the continuance of the ESHA; and 4) protection of archaeological resources.
Therefore, staff believes that the proposed amended development, as conditioned, is
consistent with all applicable Coastal Act policies, and staff recommends adopting the staff
recommendation of Approval with Special Conditions as shown on Pages 6-7.
________________________________________________________________________
STAFF NOTES:
1.

Procedural Note

Section 13166 of the California Code of Regulations states that the Executive Director shall
reject an amendment request if: (a) it lessens or avoids the intent of the approved permit;
unless (b) the applicant presents newly discovered material information, which he or she
could not, with reasonable diligence, have discovered and produced before the permit was
granted.
On July 14, 2005, the Commission approved Coastal Development Permit No. 1-03-021,
which authorized (1) a follow up permit to an Emergency Permit (File No. 1-03-065-G)
granted by the North Coast District Office in October 2003 for the repair of 1,050 linear feet
of eroded dike at the oxidation pond involving the placement of 600 cubic yards of 6”-10”
riprap overlain by 18”- to 24”-diameter rock along the outboard side of the levee; (2) the
repair of eroded areas of the inboard and outboard sides of the Klopp Lake levee and around
the eroded margins of the three small islands (East Island, West Island and Center Island) in
the lake involving the placement of 900 cubic yards of rock slope protection (RSP) and
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cement riprap along 2,000 linear feet of the inboard side of the levee, 3,000 cubic yards along
2,210 linear feet of the outboard side of the levee, and 700 cubic yards of ¼- and ½-ton and
12” to 14” riprap along the margins of the three islands; and (3) a 10-year period of
authorization to undertake routine repair and maintenance of the levee system at Klopp Lake
and the oxidation ponds within the existing footprint of the levees. The existing permit
authorizes routine levee repair and maintenance activities through 2010 (with an option to
request additional authorization through 2015).
The Commission approved the project with three special conditions. Special Condition No. 1
addresses the length of development authorization (five years with the ability for the
Executive Director to approve up to one request for an additional five-year period of
development authorization). Special Condition No. 2 addresses standards for the repair and
maintenance work, including specifications on armoring rock, fill material, placement of
materials, revegetation of disturbed areas, spoils disposal, erosion control, spill prevention, no
wet season work, no wetland fill, pre-contractor training, monitoring, annual reports, and
annual inspections. Special Condition No. 3 limits temporary closure of public access trails
during construction to no more than 30 days at a time during each period of repair and
maintenance.
The proposed permit amendment requests authorization for the following: (1) after-the-fact
approval of levee repair work performed in 2009 outside of the approved project area,
including along 700 feet of levee adjacent to South I Street and 2,000 feet of levee along the
wastewater ponds; and (2) creation of 0.70-acre of new salt marsh and brackish marsh habitat
(to satisfy conditions imposed by the U.S. Army Corps of Engineers NWP #3 File No. 200900137) within upland areas adjacent to the South I Street parking lot and Butcher Slough.
The methods and protocols proposed for the proposed amended development for the most part
do not differ significantly from those authorized under the existing permit in terms of erosion
control measures, types of materials and equipment, etc. In addition, the footprint of the
levees proposed for after-the-face repair and maintenance approval match the original levee
footprints and do not extend into Arcata Bay further than their original configuration.
However, the after-the-fact levee repairs were conducted outside of the project footprint
approved under the existing permit. Furthermore, the City is proposing to create 0.70-acre of
new salt marsh and brackish marsh mitigation areas, involving grading and filling in upland
areas adjacent to environmentally sensitive habitat areas, which was not authorized under the
original permit.
With the attachment of the conditions described below, the development authorized by the
amended permit would be consistent with the Commission’s intent in granting the original
permit with conditions to avoid significant adverse impacts to public access, water quality,
marine resources, wetlands, and ESHA. The relevant new conditions attached to the permit
amendment include the following:
•

Special Condition No. 4 describes various standards for the salt marsh and brackish
marsh habitat creation work that must be adhered to;
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•

Special Condition No. 5 requires submittal of a final detailed mitigation and
monitoring program for the new habitat areas prior to commencement of construction;

•

Special Condition No. 6 requires submittal of a final ESHA protection plan prior to
commencement of construction that ensures that the proposed salt marsh and brackish
marsh habitat creation work is compatible with and will prevent impacts to adjacent
rare plant, salt marsh, and brackish marsh habitats, and will provide for the
continuance of the adjacent sensitive habitat areas; and

•

Special Condition No. 7 requires the protection of archaeological resources during
construction activities.

Therefore, the Executive Director has determined that the proposed amended development, as
conditioned, would not lessen or avoid the intent of the approved permit and has accepted the
amendment request for processing.
2.

Standard of Review

The proposed amended development will be performed on levees and at nearby mitigation
sites located within state tidelands and within areas shown on State Lands Commission maps
over which the state retains a public trust interest. Pursuant to Section 30519 of the Coastal
Act, the Coastal Commission retains jurisdiction over the review and issuance of coastal
development permits in these areas even though the City of Arcata has a certified Local
Coastal Program (LCP). The standard of review for projects located in the Commission’s
original jurisdiction is Chapter 3 of the Coastal Act.
3.

Scope

This staff report addresses only the coastal resource issues affected by the proposed permit
amendment, provides recommended special conditions to reduce and mitigate significant
impacts to coastal resources caused by the proposed amended development in order to achieve
consistency with the Coastal Act, and provides findings for conditional approval of the
amended development. All other analyses, findings, and conditions related to the originally
permitted development, except as specifically affected by the proposed permit amendment
and addressed herein, remain as stated within the original permit approval adopted by the
Commission on July 14, 2005, attached as Exhibit No. 7.
________________________________________________________________________
I.

MOTION, STAFF RECOMMENDATION, & RESOLUTION:

The staff recommends that the Commission adopt the following resolution:
Motion:
I move that the Commission approve the proposed amendment to Coastal
Development Permit No. 1-03-021 pursuant to the staff recommendation.
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Staff Recommendation of Approval:
Staff recommends a YES vote. Passage of this motion will result in approval of the permit
amendment as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.
Resolution to Approve with Conditions:
The Commission hereby approves the proposed permit amendment and adopts the findings set
forth below, subject to the conditions below, on the grounds that the development with the
proposed amendment, as conditioned, will be in conformity with the Chapter 3 policies of the
Coastal Act. Approval of the amended permit complies with the California Environmental
Quality Act because all feasible mitigation measures and alternatives have been incorporated
to substantially lessen any significant adverse impacts of the amended development on the
environment.
II.

STANDARD CONDITIONS:

III.

SPECIAL CONDITIONS:

See Attachment A.

Note: The original permit (Exhibit No. 7) includes three special conditions: (1) Special
Condition No. 1 addresses the length of development authorization (five years with the ability
for the Executive Director to approve up to one request for an additional five-year period of
development authorization) (2) Special Condition No. 2 addresses standards for the repair and
maintenance work; and (3) Special Condition No. 3 limits temporary closure of public access
trails during construction to no more than 30 days at a time during each period of repair and
maintenance. All three special conditions are reimposed as conditions of this permit
amendment and remain in full force and effect. Special Condition Nos. 4 through 8 are added
new conditions of CDP Amendment No. 1-03-021-A1. For comparison, the text of the
original permit conditions is included in Exhibit No. 7.
Deleted wording within the modified special conditions is shown in strikethrough text, and
new condition language appears as bold double-underlined text.
4.

Standards for the Salt Marsh and Deschampsia Habitat Creation Work
Authorized by CDP Amendment No. 1-03-021-A1

(A)

Upon completion of project activities in the area and prior to October 15, 2010,
all disturbed soils shall be appropriately seeded and/or secured with erosion
control techniques. No plant species listed as problematic and/or invasive by the
California Native Plant Society, the California Invasive Plant Council, or as may
be identified from time to time by the State of California, shall be employed or
allowed to naturalize or persist on the site. No plant species listed as a “noxious
weed” by the governments of the State of California or the United States shall be
planted within the property.
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(B)

The use of rodenticides containing any anticoagulant compounds, including, but
not limited to, Bromadiolone, Brodifacoum or Diphacinone shall be prohibited.

(C)

Heavy equipment shall not operate in the bay or wetted slough channel;

(D)

No construction materials, debris, or waste shall be placed or stored where it may
be subject to entering waters of Arcata Bay, Butcher Slough, or any wetland
habitats;

(E)

All construction debris shall be removed and disposed of in an upland location at
an approved disposal facility within 10 days of project completion;

(F)

All construction activities for the proposed wetland mitigation work shall be
conducted during the period of July 1 through October 15 only;

(G)

All construction activities shall be conducted during low tide only and limited to
areas above mean high water;

(H)

During construction, all trash shall be properly contained, removed from the
work site, and disposed of on a regular basis to avoid contamination of habitat.
Following construction, all trash and construction debris shall be removed from
work areas and disposed of properly;

(I)

Any debris discharged into coastal waters shall be recovered immediately and
disposed of properly;

(J)

Any fueling and maintenance of construction equipment shall occur within
upland areas outside of environmentally sensitive habitat areas or within
designated staging areas;

(K)

Fuels, lubricants, and solvents shall not be allowed to enter the coastal waters or
wetlands. Hazardous materials management equipment including oil
containment booms and absorbent pads shall be available immediately on-hand
at the project site, and a registered first-response, professional hazardous
materials clean-up/remediation service shall be locally available on call;

(L)

All staging areas shall be limited to the locations specified in the permit
amendment application; and

(M)

Best Management Practices (BMPs) for erosion and sediment control shall be
implemented prior to commencement of construction and throughout the
construction period. Erosion and sediment control devices used shall be removed
from the project area following construction after disturbed areas have been
stabilized and there is no longer the potential for erosion or sediment discharges
to the bay, slough, or wetlands.

5.

Final Wetland Mitigation & Monitoring Program

(A)

PRIOR TO COMMENCEMENT OF DEVELOPMENT OF THE SALT
MARSH
AND
DESCHAMPSIA
HABITAT
CREATION
WORK
AUTHORIZED BY CDP AMENDMENT NO. 1-03-021-A1 AND WITHIN 180
DAYS
OF
COMMISSION
APPROVAL
OF
THE
AMENDED
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DEVELOPMENT, the permittee shall submit, for the review and approval of the
Executive Director, a final detailed mitigation and monitoring program that
includes the following:
(i)

Success criteria that will assure achievement of the mitigation goals and
objectives, including, but not limited to, creation of 0.55-acre of new salt
marsh habitat and creation of 0.15-acre of new Deschampsia habitat in the
proposed locations;

(ii)

Provisions for completion of the grading and planting work necessary to
establish the required habitat within one year of Commission approval of
the permit amendment;

(iii)

Provisions for monitoring at least the following attributes at the mitigation
sites during each monitoring year of a five-year monitoring period: (a) list
of all vascular plant species present; (b) percent cover of native
vegetation; (c) classification of natural community type (e.g., coastal salt
marsh, brackish marsh, etc.); and (d) any notable disturbances or impacts
(anthropogenic or natural) to the areas;

(iv)

Provisions for submittal within 30 days of completion of the initial
mitigation work of (a) “as built” plans demonstrating that the initial
mitigation work has been completed in accordance with the approved
mitigation and monitoring program, and (b) an assessment of the initial
biological and ecological status of the “as built” wetland mitigation area.
The assessment shall include an analysis of the attributes that will be
monitored pursuant to the program, with a description of the methods for
making that evaluation;

(v)

Provisions for submittal of annual reports of monitoring results to the
Executive Director by December 31 of each monitoring year for the
duration of the required monitoring period, beginning the first year after
submission of the “as-built” assessment. Each report shall include a
“Performance Evaluation” section where information and results from the
monitoring program are used to evaluate the status of the mitigation
efforts in relation to the success criteria;

(vi)

Provisions for submittal of a final monitoring report to the Executive
Director at the end of the five-year reporting period. The final report
must be prepared in conjunction with a qualified biologist or restoration
ecologist. The final report must include a final wetland delineation of the
mitigation areas. The report must evaluate whether the mitigation sites
conform to the goals, objectives, and success criteria set forth in the
approved final wetland mitigation and monitoring program;

(vii)

Provisions to ensure that the wetland mitigation sites will be remediated
within one year of a determination by the permittee or the Executive
Director that monitoring results indicate that the site(s) does not meet the
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goals, objectives, and success criteria identified in the approved final
wetland mitigation and monitoring program.
(B)

If the final report indicates that the wetland mitigation program has been
unsuccessful, in part or in whole, based on the approved goals and objectives set
forth in the approved plan, the permittee shall submit a revised or supplemental
wetland mitigation and monitoring program to compensate for those portions of
the original program which did not meet the approved goals and objectives set
forth in the approved plan. The revised wetland mitigation and monitoring
program shall be processed as an amendment to this coastal development permit,
unless the Executive Director determines that no amendment is legally required.

(C)

The permittee shall mitigate, monitor, and remediate the restoration site in
accordance with the approved wetland mitigation and monitoring program. Any
proposed changes to the approved mitigation and monitoring program shall be
reported to the Executive Director. No changes to the approved mitigation and
monitoring program shall occur without a Commission amendment to this
coastal development permit, unless the Executive Director determines no
amendment is legally required.

6.

Final ESHA Protection Plan for the Salt Marsh and Brackish Marsh Habitat
Creation Work Authorized by Amendment No. 1-03-021-A1

(A)

PRIOR TO COMMENCEMENT OF DEVELOPMENT OF THE SALT
MARSH
AND
DESCHAMPSIA
HABITAT
CREATION
WORK
AUTHORIZED BY CDP AMENDMENT NO. 1-03-021-A1 AND WITHIN 90
DAYS
OF
COMMISSION
APPROVAL
OF
THE
AMENDED
DEVELOPMENT, the permittee shall submit, for the review and approval of the
Executive Director, a final detailed ESHA Protection Plan that ensures that the
proposed amended development is compatible with and will prevent impacts to
adjacent rare plant, salt marsh, and brackish marsh habitats, and will provide
for the continuance of the adjacent sensitive habitat areas.
(i)

(ii)

The plan shall demonstrate the following:
a.

Construction activities shall avoid direct (e.g., grading, excavation,
foot trampling, etc.) and indirect (e.g., erosion, spills, etc.) impacts
to adjacent rare plant ESHA, salt marsh ESHA, and brackish
marsh ESHA.

b.

Construction of and plantings/seeds installed within the mitigation
areas shall in no way degrade adjacent ESHA (e.g., through
changes in site hydrology, erosion problems, introduction of
invasive species, etc.).

The plan shall include, at a minimum, the following:
a.

A detailed description of measures proposed to ensure the
protection of adjacent ESHA, including measures to be
implemented during both the construction phase (e.g., avoidance
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flagging to protect adjacent sensitive areas) and post-construction
monitoring (e.g., Spartina removal techniques)
b.

A site plan depicting the various measures proposed in the plan to
protect adjacent ESHA; and

c.

A schedule for implementing the proposed plan and its various
measures to protect adjacent ESHA.

(B)

The permittee shall undertake the amended development in accordance with the
approved final plan. Any proposed changes from the approved final plan shall
be reported to the Executive Director. No changes to the approved final plan
shall occur without a Commission amendment to this coastal development
permit, unless the Executive Director determines no amendment is legally
required.

7.

Area of Archeological Significance for the Development Authorized by
Amendment No. 1-03-021-A1

(A)

If an area of historic or prehistoric cultural resources or human remains are
discovered during the course of the amended development, all construction shall
cease and shall not recommence except as provided in subsection (B) hereof, and
a qualified cultural resource specialist shall analyze the significance of the find.

(B)

A permittee seeking to recommence construction following discovery of the
cultural deposits shall submit an archaeological plan for the review and approval
of the Executive Director.

8.

(i)

If the Executive Director approves the Archaeological Plan and
determines that the Archaeological Plan’s recommended changes to the
proposed development or mitigation measures are de minimis in nature
and scope, construction may recommence after this determination is made
by the Executive Director.

(ii)

If the Executive Director approves the Archaeological Plan but determines
that the changes therein are not de minimis, construction may not
recommence until after an amendment to this permit is approved by the
Commission.

Permit Expiration & Condition Compliance

Because the proposed amended development has already commenced, this coastal
development permit amendment shall be deemed issued upon the Commission’s
approval and will not expire. Failure to comply with the special conditions of this
permit may result in the institution of an action to enforce those conditions under the
provisions of Chapter 9 of the Coastal Act.

IV.

FINDINGS & DECLARATIONS
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The Commission hereby finds and declares the following:
Background & Proposed Amended Development

A.

The City of Arcata is responsible for maintaining the levees along Humboldt Bay (Arcata
Bay) that align the Arcata Marsh and Wildlife Sanctuary and the oxidation ponds at the City’s
sewage treatment plant (Exhibit Nos. 1-3). The levees originally were constructed with bay
mud prior to enactment of coastal development permit regulations. Over time the levees have
become eroded in some areas, and severe storm events in the winters of 2002-2003 and 20052006 caused extensive damage to the levee system in some areas. The existing levees serve a
duel purpose: (1) to protect Klopp Lake, South I Street, and the oxidation ponds at the sewage
treatment plant from erosion, and (2) to provide a public, bay-front trail along the tops of the
levees (except along South I Street) as part of the Arcata Marsh and Wildlife Sanctuary. A
major breach of the levees would subject public infrastructure (including roads and the City’s
sewage treatment facility) and recreational resources (Klopp Lake, public trails, and other
recreational areas within the Arcata Marsh and Wildlife Sanctuary) to flooding. A breach in
the wastewater levee could potentially spill millions of gallons of primary treated sewage into
Humboldt Bay.
The Commission has, in the past dozen or so years, issued at least 15 permits for repair and
maintenance of the Humboldt Bay levee system (including the subject levee system managed
by the City of Arcata and adjoining levees managed by Reclamation District #768), including
at least eight emergency permits that were necessary to protect coastal agricultural lands and
public infrastructure from flood damage following significant storm events.
On July 14, 2005, the Coastal Commission approved the following project (CDP No. 1-03021; Exhibit No. 7), which consisted of three separate but related components:
•

Emergency Permit Follow-up Coastal Development Permit for Culvert
Replacement: Follow up permit to Emergency Permit No. 1-03-065-G granted by the
North Coast District Office in October of 2003 for the repair of 1,050 linear feet of
eroded dike around the oxidation ponds involving the placement of 600 cubic yards of
6”-10” riprap overlain by 18”- to 24”-diameter rock along the outboard side of the
levee. All work was done within the original footprint of the levee. The erosion
damage was repaired consistent with the conditions placed on the emergency permit
regarding the type of materials to be used in the repair of this section of the levee.

•

Repair and Maintenance of Klopp Lake levee and islands. Repair of eroded areas
on the inboard and outboard sides of the Klopp Lake levee and around the eroded
margins of the three small islands (East Island, West Island and Center Island) in the
lake that provide resting areas for various shorebirds. The Klopp Lake levee work
entailed the placement of 900 cubic yards of rock slope protection and cement riprap
along 2,000 linear feet of the inboard side of the levee, 3,000 cubic yards along 2,210
linear feet of the outboard side of the levee, and 700 cubic yards of ¼- and ½-ton and
12” to 14” riprap along the island margins.

•

Ten Year Permit for Ongoing Repair and Maintenance Activities: 10-year period
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of authorization to undertake routine repair and maintenance of the levee system at
Klopp Lake and the oxidation ponds within the existing footprint of the levees.
CDP No. 1-03-021 contains three special conditions: (1) Special Condition No. 1 addresses
the length of development authorization (five years with the ability of the Executive Director
to approve up to one request for an additional five-year period of development authorization)
(2) Special Condition No. 2 addresses standards for the repair and maintenance work; and (3)
Special Condition No. 3 limits temporary closure of public access trails during construction to
no more than 30 days at a time during each period of repair and maintenance.
With funding from FEMA and the Office of Emergency Services, in the summer of 2009 the
City undertook additional repair and maintenance of the levee system under the authorization
of CDP No. 1-03-021. The City informed Commission staff of the proposed levee repairs,
which were to be undertaken pursuant to the existing permit. However, after the 2009 levee
repairs were completed, Commission staff discovered that some of the levee repairs, including
700 linear feet of repairs along South I Street north of the boat ramp and 2,000 linear feet of
repairs along the western oxidation pond levee, had been conducted outside of the project
footprint approved under the existing permit (though still within the original levee footprint).
In addition, the City is required by the Nationwide Permit issued by the U.S. Army Corps of
Engineers (File No. 2009-00137) to mitigate for impacts to a calculated 0.55-acre of salt
marsh habitat that occurred within the original levee footprint and was filled (with rock and
riprap) under the 2009 levee repairs. The salt marsh habitat for which the City is required to
mitigate involves a matrix of patchy native (mostly pickleweed, Salicornia virginica) and
invasive (dense-flowered cordgrass, Spartina densiflora) salt marsh vegetation intermixed
with concrete riprap, as the salt marsh plants have over time encroached onto the levee toe
and up the sides, as deposited sediments provided suitable substrate. The calculated 0.55-acre
of salt marsh impacts includes fill impacts to salt marsh habitat that had encroached onto
levees that were repaired and currently are proposed for after-the-fact authorization under this
permit amendment (0.26-acre) as well as routine repair and maintenance activities permitted
under CDP No. 1-03-021.
Thus, the subject permit amendment requests authorization for the following proposed
amended development: (1) after-the-fact approval of levee repair work performed in 2009
outside of the approved project area but still within the historic levee footprint, including
along 700 feet of levee adjacent to South I Street and 2,000 feet of levee along the wastewater
ponds (Exhibit No. 4); and (2) creation of 0.70-acre of new salt marsh and brackish marsh
mitigation areas within upland areas adjacent to the South I Street parking lot and Butcher
Slough (Exhibit No. 6).
The proposed after-the-fact levee repair work along South I Street and the wastewater ponds
consists of (1) removal of existing riprap, disposal of asphalt and other debris (e.g., junk tires,
concrete with rebar, etc.) in the existing riprap material, and stockpiling (within the existing
parking lot at the foot of South I Street) of the remaining riprap for reuse (2) excavation of a
3-foot wide and 3-foot deep toe trench along the base of the bay side of the levees; (3) grading
of the levee face, building it up with engineered fill, and compacting it as necessary; (4)
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installation of geotextile filter fabric over the bay side of the levee face and into the toe
trench; and (5) placement of stockpiled reusable riprap and additional imported rock riprap
over the filter fabric. All work was conducted within the original levee footprint, and no new
fill was placed beyond the original levee footprint. The work was conducted according to the
standards required by Special Condition No. 2 of CDP No. 1-03-021 (see Exhibit No. 7) for
armoring rock, fill material, placement of materials, revegetation of disturbed areas, debris
disposal, erosion control, spill prevention, pre-construction biological surveys, and other
standards.
The after-the-fact levee repair work resulted in impacts to a total of 11,434 square feet (0.26acre) of salt marsh habitat that had developed on eroded levee areas (Northern Coastal Salt
Marsh, dominated by pickleweed, Salicornia virginica, according to information contained
within the Biological Assessment completed for the project by NRM Corp. dated November
24, 2008) (Exhibit No. 5). The impacted salt marsh habitat consisted of a matrix of patchy
native salt marsh vegetation (mostly pickleweed, Salicornia virginica) and invasive cordgrass
(Spartina densiflora) intermixed with concrete riprap (as the salt marsh plants had over time
encroached onto the levee toe and up the sides).
The creation of the proposed 0.70-acre of salt marsh and brackish marsh mitigation areas
involves excavating existing upland areas at the foot of South I Street between the existing
parking lot and the bay (“mitigation area 1”) and along Butcher Slough (“mitigation areas 2A
and 2B”) to a depth of at least one foot below the upper limits of adjacent upper salt marsh
habitat. The proposed new habitat areas to be created are summarized below:
Proposed: Salt Marsh
Mitigation Area 1 – Foot of South I Street:
0.15-ac.
Mitigation Area 2A – Along Butcher Slough:
0.25-ac.
Mitigation Area 2B – Along Butcher Slough:
0.15-ac
Totals (0.70-acre total new marsh habitat to be created) 0.55-ac.

Brackish Marsh
-0.05-ac.
0.10-ac.
0.15-ac.

Thus, the City is proposing on-site, in-kind mitigation for impacts to salt marsh habitat at a
ratio of slightly more than 2-to-1 (i.e., the proposed new salt marsh habitat would be two
times as large in size as the area of salt marsh habitat impacted by the proposed after-the-fact
levee repair work). In addition, the City is proposing to create an additional 0.15-acre of
brackish marsh habitat (dominated by tufted hairgrass, Deschampsia cespitosa) along the
margins of the proposed new salt marsh habitat (see Exhibit No. 6).
Excavated spoils from the proposed mitigation areas would be taken either to the nearby
McDaniel Slough project area for use in elevating the marsh plain pursuant to CDP No. 1-06036 or to the Jacoby Creek quarry (outside of the coastal zone). The newly excavated area
would then be backfilled with salt marsh soils that were salvaged during levee repair and
maintenance work performed in the summer of 2009 (including work performed under the
authorization of the existing permit as well as the after-the-fact work proposed for
authorization under this permit amendment). Proposed “best management practices” include
the use of silt fences, fiber rolls, floating filter fabric, orange construction fencing, jute mat or
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equivalent, use of a designated staging area (South I Street parking lot and the parking lot
adjacent to Butcher Slough) and conducting work during periods of low tide only. A small
berm would be left between Butcher Slough and the rest of mitigation area #2 to prevent
water intrusion during active grading and seed bank placement. Once the seed bank (i.e., salt
marsh soil backfill) has been installed, the berm would be removed during low tide and
stabilized with seed and jute mat. The area would be covered with jute to provide erosion
control. The City expects that the area will revegetate naturally from the harbored seed bank
but also proposes to plant pickleweed, salt grass (Distichlis spicata), tufted hairgrass, and
other marsh species.
Construction of the new habitat areas along Butcher Slough would necessitate moving an
approximate 200-foot-long portion of the adjacent public walking trail back (northwestward)
slightly (approximately 10 feet) to accommodate the proposed amended development. The
portion of the existing walking trail would be relocated onto an abandoned railroad spur,
which already supports a portion of the City’s trail network within the Arcata Marsh and
Wildlife Sanctuary.
B.

Permit Authority, Extraordinary Methods of Repair & Maintenance

Coastal Act Section 30610(d) generally exempts from Coastal Act permitting requirements
the repair or maintenance of structures that does not result in an addition to, or enlargement or
expansion of the structure being repaired or maintained. However, the Commission retains
authority to review certain extraordinary methods of repair and maintenance of existing
structures that involve a risk of substantial adverse environmental impact as enumerated in
Section 13252 of the Commission regulations. Section 30610 of the Coastal Act provides, in
relevant part, the following:
Notwithstanding any other provision of this division, no coastal development permit shall be
required pursuant to this chapter for the following types of development and in the following
areas: . . .
(d) Repair or maintenance activities that do not result in an addition to, or enlargement or
expansion of, the object of those repair or maintenance activities; provided, however, that if
the commission determines that certain extraordinary methods of repair and maintenance
involve a risk of substantial adverse environmental impact, it shall, by regulation, require that
a permit be obtained pursuant to this chapter. [Emphasis added]

Section 13252 of the Commission administrative regulations (14 CCR 13000 et seq.)
provides, in relevant part, the following:
(a)
For purposes of Public Resources Code section 30610(d), the following extraordinary
methods of repair and maintenance shall require a coastal development permit because they
involve a risk of substantial adverse environmental impact:…
(3)
Any repair or maintenance to facilities or structures or work located in an
environmentally sensitive habitat area, any sand area, within 50 feet of the edge of a coastal
bluff or environmentally sensitive habitat area, or within 20 feet of coastal waters or streams
that include:
(A)

The placement or removal, whether temporary or permanent, of rip-rap, rocks, sand
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or other beach materials or any other forms of solid materials;
(B)
The presence, whether temporary or permanent, of mechanized equipment or
construction materials.
All repair and maintenance activities governed by the above provisions shall be subject to the
permit regulations promulgated pursuant to the Coastal Act, including but not limited to the
regulations governing administrative and emergency permits. The provisions of this section
shall not be applicable to methods of repair and maintenance undertaken by the ports listed in
Public Resources Code section 30700 unless so provided elsewhere in these regulations. The
provisions of this section shall not be applicable to those activities specifically described in
the document entitled Repair, Maintenance and Utility Hookups, adopted by the Commission
on September 5, 1978 unless a proposed activity will have a risk of substantial adverse impact
on public access, environmentally sensitive habitat area, wetlands, or public views to the
ocean.… [Emphasis added.]

The proposed amended development is a repair and maintenance project because it does not
involve an addition to or enlargement of the affected portions of levee. Although certain
types of repair projects are exempt from CDP requirements, Section 13252 of the regulations
requires a coastal development permit for extraordinary methods of repair and maintenance
enumerated in the regulation. The proposed amended development involves the placement of
construction materials and removal and placement of solid materials within 20 feet of coastal
waters. In some locations, the proposed work will occur directly adjacent to an
environmentally sensitive habitat area (rare plant habitat within the salt marsh community).
Therefore, the proposed project requires a coastal development permit under Sections
13252(a)(1) of the Commission regulations.
In considering a permit application for a repair or maintenance project pursuant to the abovecited authority, the Commission reviews whether the proposed method of repair or
maintenance is consistent with the Chapter 3 policies of the Coastal Act. The Commission’s
evaluation of such repair and maintenance projects does not extend to an evaluation of the
conformity with the Coastal Act of the underlying existing development.
The repair and maintenance of levees can have adverse impacts on coastal resources, in this
case primarily bay waters and salt marsh habitat that had developed on eroded levee areas, if
not properly undertaken with appropriate mitigation. At the proposed after-the-fact repair
sites, the applicant, presuming the work was authorized pursuant to CDP No. 1-03-021,
conducted the work in compliance with Special Condition No. 2 of that permit, which is
reimposed as a condition of this amended permit and remains in full force and effect. Special
Condition No. 2 includes various standards for levee repair work that must be adhered to,
including standards on armoring rock, fill material, placement of materials, revegetation,
debris disposal, erosion control, spill prevention, timing of construction, monitoring, preconstruction biological surveys, and more. More specific measures needed to avoid significant
impacts on public access, water quality, marine resources, wetlands, and environmentally
sensitive habitat areas are required in Special Condition Nos. 4-7, as discussed in the below
Findings. Therefore, as conditioned, the Commission finds that the proposed amended
development is consistent with the Chapter 3 policies of the Coastal Act.
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C.

Public Access & Recreation

The proposed amended development is located in part between the first public road and the
sea. Section 30604(c) of the Coastal Act requires that every coastal development permit
issued for development between the first public road and the sea “shall include a specific
finding that the development is in conformity with the public access and public recreation
policies of Chapter 3 (commencing with Section 30200).”
Coastal Act Section 30210 requires in applicable part that maximum public access and
recreational opportunities be provided when consistent with public safety, private property
rights, and natural resource protection. Section 30211 requires in applicable part that
development not interfere with the public’s right of access to the sea where acquired through
use (i.e., potential prescriptive rights or rights of implied dedication). Section 30212 requires
in applicable part that public access from the nearest public roadway to the shoreline and
along the coast be provided in new development projects, except in certain instances, such as
when adequate access exists nearby or when the provision of public access would be
inconsistent with public safety. In applying Sections 30210, 30211, and 30212, the
Commission is limited by the need to show that any denial of a permit application based on
these sections, or any decision to grant a permit subject to special conditions requiring public
access, is necessary to avoid or offset a project’s adverse impact on existing or potential
public access.
As stated above, the proposed amended development is for (1) after-the-fact repair and
maintenance of pre-Coastal Act levee systems along South I Street and along the wastewater
ponds, and (2) creation of 0.70-acre of new salt marsh and brackish marsh habitats within
upland areas adjacent to the South I Street parking lot and Butcher Slough. The subject levee
system has a dual purpose: one purpose is to protect Klopp Lake and the oxidation ponds
from erosion, and the other is to provide a public trail along the tops of the levees (except
along South I Street) as part of the Arcata Marsh and Wildlife Sanctuary.
Ordinarily, routine repair and maintenance is an exempt activity under Coastal Act Section
30610(d), and thus no CDP would be required. However, the proposed salt marsh creation at
the foot of South I Street (which is located between the first public road and the sea) is a form
of new development and not a repair and maintenance activity. Furthermore, a CDP is
expressly required for certain repair and maintenance activities, because they may “involve
the risk of substantial adverse environmental impact.” The Commission’s regulations identify
repair and maintenance activities performed near the shoreline, as proposed by this
application, must obtain coastal development permits and are not exempt under Section 30610
(d) [CCR Title 14, Section 13252 (a) (3)]. However, because repair and maintenance is not
considered new development for purposes of Section 30212, Coastal Act Section 30212(b)(5)
excludes these repair and maintenance activities from the access requirements of Section
30212 unless the Commission “determines that the activity will have an adverse impact on
lateral beach access.”
The proposed after-the-fact levee repair work has no impact on lateral beach access because
the proposed amended development can be accomplished within the existing footprint of the
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levee along South I Street, and because there is no beach adjacent to this levee. In addition,
Special Condition No. 3 of the original permit, which is reimposed as a condition of this
permit amendment, requires that portions of the trail network at the Arcata Marsh & Wildlife
Sanctuary be closed for no more than 30 days at a time during each episode of repair and
maintenance activity to avoid significant impacts on public access use of the trail system.
This will ensure that there will be no significant impacts on public access during construction
of the proposed salt marsh and brackish marsh habitat areas.
During construction of the salt marsh habitat at the foot of South I Street, the City proposes to
retain all of the existing 30-car parking lot, picnic tables, benches, and interpretive signage in
their current locations and configuration. The construction of the proposed salt marsh habitat
in this location will not impact current or future public access or use of the area. Furthermore,
construction of the habitat areas along Butcher Slough will not interfere with existing public
access, as the temporary closure of trails during construction will not result in a significant
adverse impact on public access use. Creation of the salt marsh habitat at the foot of South I
street will not adversely affect the existing public access in this area, as the viewing area and
picnic area will not be diminished in size, and the creation of adjacent salt marsh may actually
enhance the experience of the public access user by providing a more natural setting.
Moreover, as discussed above, construction of the new habitat areas along Butcher Slough
will necessitate moving an approximate 200-foot-long portion of the adjacent public walking
trail back (northwestward) slightly (approximately 10 feet) to accommodate the proposed
amended development. The portion of the existing walking trail will be relocated onto the
abandoned railroad spur, which will provide equivalent or better access for the public that is
in direct connection with the City’s existing trail network within the Arcata Marsh and
Wildlife Sanctuary.
Therefore, the proposed amended development, as conditioned to minimize significant
impacts to public access, is consistent with the requirements of Sections 30210, 30211, and
30212 of the Coastal Act.
D.

Protection of Water Quality & Wetlands

The Coastal Act contains policies requiring the protection of coastal waters and wetlands to
ensure biological productivity and to protect public health and water quality. New
development must not adversely affect these values and should help to restore them when
possible.
Coastal Act Policies:
Section 30231 of the Coastal Act states the following:
The biological productivity and the quality of coastal waters, streams, wetlands, estuaries,
and lakes appropriate to maintain optimum populations of marine organisms and for the
protection of human health shall be maintained and, where feasible, restored through, among
other means, minimizing adverse effects of waste water discharges and entrainment,
controlling runoff, preventing depletion of ground water supplies and substantial interference
with surface water flow, encouraging waste water reclamation, maintaining natural
vegetation buffer areas that protect riparian habitats, and minimizing alteration of natural

CDP Amendment Application No. 1-03-021-A1
CITY OF ARCATA
Page 19

streams.

Coastal Act Section 30233 states the following:
(a)
The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes
shall be permitted in accordance with other applicable provisions of this division, where there
is no feasible less environmentally damaging alternative, and where feasible mitigation
measures have been provided to minimize adverse environmental effects, and shall be limited
to the following:
(1)

New or expanded port, energy, and coastal-dependent industrial facilities, including
commercial fishing facilities.

(2)

Maintaining existing, or restoring previously dredged, depths in existing navigational
channels, turning basins, vessel berthing and mooring areas, and boat launching
ramps.

(3)

In open coastal waters, other than wetlands, including streams, estuaries, and lakes,
new or expanded boating facilities and the placement of structural pilings for public
recreational piers that provide public access and recreational opportunities.

(4)

Incidental public service purposes, including but not limited to, burying cables and
pipes or inspection of piers and maintenance of existing intake and outfall lines.

(5)

Mineral extraction, including sand for restoring beaches, except in environmentally
sensitive areas.

(6)

Restoration purposes.

(7)

Nature study, aquaculture, or similar resource dependent activities.

(b)
Dredging and spoils disposal shall be planned and carried out to avoid significant
disruption to marine and wildlife habitats and water circulation. Dredge spoils suitable for
beach replenishment should be transported for such purposes to appropriate beaches or into
suitable longshore current systems.
(c)
In addition to the other provisions of this section, diking, filling, or dredging in
existing estuaries and wetlands shall maintain or enhance the functional capacity of the
wetland or estuary…
(d)
Erosion control and flood control facilities constructed on watercourses can impede
the movement of sediment and nutrients which would otherwise be carried by storm runoff
into coastal waters. To facilitate the continued delivery of these sediments to the littoral zone,
whenever feasible, the material removed from these facilities may be placed at appropriate
points on the shoreline in accordance with other applicable provisions of this division, where
feasible mitigation measures have been provided to minimize adverse environmental effects.
Aspects that shall be considered before issuing a coastal development permit for such
purposes are the method of placement, time of year of placement, and sensitivity of the
placement area.

The proposed amended development is located immediately adjacent to Arcata Bay and
Butcher Slough and involves revetment repairs that could adversely affect wetlands and soil
disturbance, which could increase sedimentation in the bay, slough, and wetlands. Coastal Act
Section 30233 requires that fill placed in wetlands only be permitted where there is no
feasible less environmentally damaging alternative and where feasible mitigation measures
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have been provided to minimize adverse environmental effects. Coastal Act Section 30231
protects the quality of coastal waters, streams, and wetlands through, among other means,
controlling runoff. Grading and soil disturbance can result in the discharge of sediment into
site runoff, which, upon entering coastal waters, increases turbidity and adversely affects fish
and other sensitive aquatic species. Sediment is considered a pollutant that affects visibility
through the water, and affects plant productivity, animal behavior (such as foraging) and
reproduction, and the ability of animals to obtain adequate oxygen from the water. In
addition, sediment is the medium by which many other pollutants are delivered to aquatic
environments, as many pollutants are chemically or physically associated with the sediment
particles. Therefore, the proposed amended development has the potential to adversely
impact the water quality and biological productivity of coastal waters and wetlands.
Consistency Analysis:
Implementation of the proposed amended development will result in the transportation and
placement of fill and armoring materials to the sites to be maintained and/or to the new habitat
areas to be created, the use of staging areas for stockpiling of materials to be used for the
project and other material to be disposed of (excess fill, etc.), and the removal of vegetation
by mechanical equipment in the process of preparing levee sites for repair/maintenance and
upland areas for salt marsh and brackish marsh habitat creation. Unless appropriate protocols
are followed, these activities could result in various adverse impacts to water quality or
sensitive wetland habitat from, for example, fuel or oil spills, improper storage of materials in
or adjacent to sensitive areas, increased turbidity, and direct burial with revetment materials of
salt marsh habitat that has grown in the eroded portions of the levees.
Therefore, the Commission adds Special Condition No. 4. This condition lists various
construction standards for the proposed habitat creation work, including, in part, the
following: (a) upon completion of project activities in the area and prior to October 15, 2010,
all disturbed soils shall be appropriately seeded and/or secured with erosion control
techniques; (b) the use of rodenticides containing any anticoagulant compounds is prohibited;
(c) heavy equipment shall not operate in the bay or wetted slough channel; (d) no construction
materials, debris, or waste shall be placed or stored where it may be subject to entering waters
of Arcata Bay, Butcher Slough, or any wetland habitats; (e) all construction debris shall be
removed and disposed of in an upland location at an approved disposal facility within 10 days
of project completion; (f) all construction activities shall be conducted during the period of
July 1 through October 15 only; (g) all construction activities shall be conducted during low
tide only and limited to areas above mean high water; (h) during construction, all trash shall
be properly contained, removed from the work site, and disposed of on a regular basis to
avoid contamination of habitat; (i) any debris discharged into coastal waters shall be
recovered immediately and disposed of properly; (j) any fueling and maintenance of
construction equipment shall occur within upland areas outside of environmentally sensitive
habitat areas or within designated staging areas; (k) fuels, lubricants, and solvents shall not be
allowed to enter the coastal waters or wetlands; (l) all staging areas shall be limited to the
locations specified in the permit amendment application; and (m) Best Management Practices
(BMPs) for erosion and sediment control shall be implemented prior to commencement of
construction and throughout the construction period.
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As discussed above, the after-the-fact levee repair work resulted in impacts to a total of
11,434 square feet (0.26-acre) of salt marsh habitat that had developed on eroded levee areas.
The impacted salt marsh habitat consisted of a matrix of patchy native salt marsh vegetation
(mostly pickleweed, Salicornia virginica) and invasive cordgrass (Spartina densiflora)
intermixed with concrete riprap (as the salt marsh plants had over time encroached onto the
levee toe and up the sides). The City is proposing on-site, in-kind mitigation for impacts to
salt marsh habitat at a ratio of slightly more than 2-to-1 (i.e., the proposed new salt marsh
habitat would be two times as large in size as the area of salt marsh habitat impacted by the
proposed after-the-fact levee repair work). In addition, the City is proposing to create an
additional 0.15-acre of brackish marsh habitat (dominated by tufted hairgrass, Deschampsia
cespitosa) along the margins of the proposed new salt marsh habitat.
The Commission finds that the proposed mitigation ratio is appropriate in this particular case
because the proposed habitat creation work has a relatively high probability of successfully
achieving the wetland functions and values for which the mitigation is intended to compensate
since (1) the City is using salvaged salt marsh soils with a presumably robust seed bank
obtained from spoils resulting from levee repair work implemented in 2009 and harbored, (2)
this region supports abundant fog and rain and moist, water-retaining soils, which increases
the chances of successfully creating new wetland areas, (3) the mitigation sites are located
within an existing marsh and wildlife sanctuary already managed for habitat protection
purposes by the City, and (4) the salt and brackish marsh habitat to be created are located in
areas that historically supported salt and brackish marsh prior to alteration of the areas by the
construction of levees and other man-made structures.
The City has not submitted a formal wetland mitigation plan for Commission review, but only
a general description of proposed methods for grading the sites and establishing plants. No
monitoring plans or criteria for monitoring the success of the mitigation areas have been
provided. Thus, the Commission finds that the general description of methods and procedures
proposed in the application does not go far enough and fails to adequately ensure that there
will be no significant loss of wetland habitat as a result of the proposed amended
development. Therefore, the Commission adds Special Condition No. 5. This condition
requires that, prior to commencement of the habitat creation work and within 180 days of
Commission approval of the permit amendment, the City must submit, for the Executive
Director’s review and approval, a final detailed mitigation and monitoring program that
includes the following: (1) success criteria that will assure achievement of the mitigation
goals and objectives, including, but not limited to, creation of 0.55-acre of new salt marsh
habitat and creation of 0.15-acre of new Deschampsia habitat in the proposed locations, (2)
provisions for completion of the grading and planting work necessary to establish the required
habitat within one year of Commission approval of the permit amendment; (3) provisions for
monitoring at least the following attributes at the mitigation sites during each monitoring year
of a five-year monitoring period: (a) list of all vascular plant species present; (b) percent cover
of native vegetation; (c) classification of natural community type (e.g., coastal salt marsh,
brackish marsh, etc.); and (d) any notable disturbances or impacts (anthropogenic or natural)
to the areas, (4) provisions for submittal within 30 days of completion of the initial mitigation
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work of (a) “as built” plans demonstrating that the initial mitigation work has been completed
in accordance with the approved mitigation and monitoring program, and (b) an assessment of
the initial biological and ecological status of the “as built” wetland mitigation area; (5)
provisions for submittal of annual reports of monitoring results to the Executive Director by
December 31 of each monitoring year for the duration of the required monitoring period,
beginning the first year after submission of the “as-built” assessment; (6) provisions for
submittal of a final monitoring report to the Executive Director at the end of the five-year
reporting period; the final report must be prepared in conjunction with a qualified biologist or
restoration ecologist and must include a final wetland delineation of the mitigation areas. The
report must evaluate whether the mitigation sites conform to the goals, objectives, and success
criteria set forth in the approved final wetland mitigation and monitoring program; and (7)
provisions to ensure that the wetland mitigation sites will be remediated within one year of a
determination by the permittee or the Executive Director that monitoring results indicate that
the site(s) does not meet the goals, objectives, and success criteria identified in the approved
final wetland mitigation and monitoring program. If the final report indicates that the wetland
mitigation program has been unsuccessful, in part or in whole, based on the approved goals
and objectives set forth in the approved plan, the permittee must submit a revised or
supplemental wetland mitigation and monitoring program to compensate for those portions of
the original program which did not meet the approved goals and objectives set forth in the
approved plan. The revised wetland mitigation and monitoring program shall be processed as
an amendment to this coastal development permit, unless the Executive Director determines
that no amendment is legally required.
Thus, the Commission finds that the proposed amended development, as conditioned to
require (1) adherence to various construction standards for the proposed habitat creation
work; and (2) submittal and approval of a final detailed mitigation and monitoring program
for the newly created mitigation areas, is consistent with the requirements of Coastal Act
Sections 30231 and 30233 that the biological productivity and quality of coastal waters and
wetlands be maintained and that feasible mitigation measures be provided to minimize
adverse environmental effects. In addition, the Commission finds that, as conditioned, the
amount of wetland fill resulting from the proposed after-the-fact levee repair work is the least
environmentally damaging feasible alternative, as is required by Coastal Act Section 30233
since (1) the after-the-fact repair work does not extend beyond the footprint of the historic
levee and only affects marginal salt marsh habitat that has grown in eroded sections of the
levees; and (2) there is no feasible way to move the revetment inland from where the salt
marsh has become established because, in the case of the 2,000 feet of revetment proposed
along the levees protecting the wastewater ponds, the width of the levees must be maintained
to ensure protection of the ponds, and in the case of the 700 feet of revetment proposed along
South I Street, the revetment is already adjacent to the roadway that must be protected to
ensure continued access to the southeastern portion of the Arcata Marsh and Wildlife
Sanctuary. As discussed above in Finding B, Section 30610(d) of the Coastal Act exempts
from Coastal Act permitting requirements the repair and maintenance of structures that do not
result in an addition to or enlargement or expansion of the structure being repaired or
maintained. The Commission may only review whether the proposed method of repair is
consistent with Chapter 3 policies and not the conformance of the underlying existing
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development with the Coastal Act. Therefore, the Commission cannot prevent the repair of
the eroded sections of levees where salt marsh has encroached.
In conclusion, the Commission finds that as conditioned to require (1) adherence to various
construction standards to protect water quality and wetland, and (2) preparation and
implementation of a final detailed mitigation and monitoring program to ensure success of the
salt marsh mitigation areas, the proposed amended development is consistent with Coastal Act
Sections 30231 and 30233.
E.

Marine Resources and ESHA

The proposed amended development is located adjacent to Arcata Bay and Butcher Slough,
and therefore has the potential to adversely affect marine resources and marine
environmentally sensitive habitat areas (ESHA). The following sections of the Coastal Act
require that new development maintain, enhance, and, where feasible, restore damaged marine
resources and protect ESHA.
Coastal Act Policies:
Section 30230 of the Coastal Act states the following:
Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic significance.
Uses of the marine environment shall be carried out in a manner that will sustain the
biological productivity of coastal waters and that will maintain healthy populations of all
species of marine organisms adequate for long-term commercial, recreational, scientific, and
educational purposes.

Section 30107.5 of the Coastal Act defines “ESHA” as follows:
“Environmentally sensitive area” means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments.

Section 30240 of the Coastal Act states the following:
(a)
Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be allowed
within those areas.
(b)
Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would significantly
degrade those areas, and shall be compatible with the continuance of those habitat and
recreation areas.

Consistency Analysis:
The proposed amended development will occur immediately adjacent to salt marsh and
brackish marsh habitats, including salt marsh habitat that supports rare plant species.
Humboldt Bay owl’s-clover (Castilleja ambigua ssp. humboldtiensis), Point Reyes’ bird’s-
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beak (Cordylanthus maritimus ssp. palustris), and Western sand-spurrey (Spergularia
canadensis var. occidentalis), all of which are considered “rare, threatened, or endangered in
California” by the California Native Plant Society and the California Department of Fish and
Game, are all known to occur in the immediate vicinity of the project area. The three rare
plant taxa occur in coastal salt marsh habitats, generally with pickleweed, salt grass, and
jaumea. Because each of these species is rare, their habitat meets the definition of ESHA
found in Coastal Act Section 30107.5. Therefore, development adjacent to these habitats must
also comply with the requirements of Section 30240(b) of the Coastal Act that development
adjacent to ESHA be sited and designed to prevent impacts which would significantly degrade
those areas, and shall be compatible with the continuance of those habitat areas.
The City has not proposed any specific measures to avoid impacts to rare plant ESHA
adjacent to the project area and to ensure the continuance of the rare plant ESHA.
Furthermore, it is not clear that the proposed amended development (mitigation area creation)
will be sited and designed to prevent impacts that would significantly degrade the adjacent
rare plant ESHA. For example, although some measures have been proposed to control
erosion and sediment resulting from construction activities, no specific measures have been
proposed for ensuring that construction operations, including heavy equipment and crew foot
traffic, do not directly impact adjacent rare plant ESHA and salt and brackish marsh habitats.
Moreover, no remediation plan has been provided in the event that invasive dense-flowered
cordgrass (Spartina densiflora) overtakes the newly created mitigation areas and expands into
adjacent salt marsh habitats that do not currently contain the invasive weed. The rare plant
species discussed above typically are unable to grow amongst pure stands of cordgrass, due to
the dense nature of the cordgrass vegetation and growth habit.
Therefore, the Commission adds Special Condition No. 6. This condition requires submittal
of a final ESHA protection plan, for the review and approval of the Executive Director prior
to commencement of the habitat creation work and within 90 days of Commission approval of
the permit amendment, that ensures that the proposed amended development is compatible
with and will prevent impacts to adjacent rare plant, salt marsh, and brackish marsh habitats,
and will provide for the continuance of the adjacent sensitive habitat areas. Specifically, the
plan is required to demonstrate the following (a) construction activities shall avoid direct
(e.g., grading, excavation, foot trampling, etc.) and indirect (e.g., erosion, spills, etc.) impacts
to adjacent rare plant ESHA, salt marsh ESHA, and brackish marsh ESHA; and (b)
construction of and plantings/seeds installed within the mitigation areas shall in no way
degrade adjacent ESHA (e.g., through changes in site hydrology, erosion problems,
introduction of invasive species, etc.).
Therefore, the Commission finds that the proposed amended development, as conditioned, is
consistent with Coastal Act Sections 30230 and 30240, in that it maintains marine resources
consistent with Section 30230 and is both sited and designed to prevent impacts which can
significantly degrade the adjacent ESHA and is compatible with the continuance of the
ESHA, consistent with Section 30240.
F.

Archaeological Resources
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Coastal Act Section 30244 provides protection of archaeological and paleontological
resources and requires reasonable mitigation where development would adversely impact
such resources. Because the levee system was originally constructed over 100 years ago from
Humboldt Bay materials, it is possible that historic or prehistoric archaeological resources
occur in the area. The proposed amended development (creation of new salt and brackish
marsh habitats), although located in an area that has been disturbed and graded in the past,
will use heavy equipment to excavate and remove fill material from the area, and
archaeological resources embedded in the ground could be impacted through the course of
construction activities.
The proposed project area is located within the ethnographic territory of the Wiyot Indians,
who lived almost exclusively in villages along the protected shores of Humboldt Bay and near
the mouths of the Eel and Mad Rivers. Several Wiyot villages are known to have occurred
along the shores of Arcata Bay in the general vicinity of the project area. The relatively larger
and sedentary populations of these villages engaged in an economy of salmon fishing, marinemammal hunting, shellfish gathering, and seasonal excursions inland for acorns.
To ensure protection of any cultural resources that may be discovered during construction of
the proposed amended development, staff recommends Special Condition No. 7, which
requires that if an area of cultural deposits is discovered during the course of the amended
development, all construction must cease and a qualified cultural resource specialist must
analyze the significance of the find. To recommence construction following discovery of
cultural deposits, the permittee is required to submit a supplementary archaeological plan for
the review and approval of the Executive Director to determine whether the changes are de
minimis in nature and scope, or whether an amendment Coastal Development Permit No. 103-021-A1 is required.
Therefore, the Commission finds that the proposed amended development, as conditioned, is
consistent with Coastal Act Section 30244, as the amended development, as conditioned, will
not adversely impact archaeological resources.
G.

Alleged Violation

Although certain amended development has taken place at the project site without the benefit
of a coastal development permit amendment (i.e., levee repair work performed in 2009
outside of the approved project area, including along 700 feet of levee adjacent to South I
Street and 2,000 feet of levee along the wastewater ponds), consideration of the application by
the Commission has been based solely upon the Chapter 3 policies of the Coastal Act.
Approval of this permit amendment does not constitute a waiver of any legal action with
regard to the alleged violations, nor does it constitute an admission as to the legality of any
development undertaken on the subject site without a coastal development permit.
H.

California Environmental Quality Act (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made
in conjunction with coastal development permit applications showing the application to be
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consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant
adverse effect which the activity may have on the environment.
The Commission incorporates its findings on Coastal Act consistency at this point as if set
forth in full, including all associated environmental review documentation and related
technical evaluations incorporated-by-reference into this staff report. Those findings address
and respond to all public comments regarding potential significant adverse environmental
effects of the project that were received prior to preparation of the staff report. As discussed
above, the proposed amended development has been conditioned to be consistent with the
policies of the Coastal Act. As specifically discussed in these above findings, which are
hereby incorporated by reference, mitigation measures that will minimize or avoid all
significant adverse environmental impacts have been required. As conditioned, there are no
other feasible alternatives or feasible mitigation measures available that would substantially
lessen any significant adverse impacts that the activity may have on the environment.
Therefore, the Commission finds that the proposed amended development, as conditioned to
mitigate the identified impacts, can be found consistent with the requirements of the Coastal
Act and to conform to CEQA.

V.

EXHIBITS

1)
2)
3)
4)
5)

Regional Location Map
Vicinity Map
Aerial Photograph
Plans for Proposed After-the-Fact Levee Repair Work
Impacts to 0.26-Acre of Salt Marsh Habitat from Proposed After-the-Fact Levee
Repair Work
Proposed Mitigation Area Plans
Staff Report for Commission CDP No. 1-03-021

6)
7)
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ATTACHMENT A

Standard Conditions:
1.

Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized
agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2.

Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director of the Commission.

3.

Assignment. The permit may be assigned to any qualified person, provided assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

4.

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

