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Sharlyn Sarb, Director
California Coastal Commission
South Coast District Office
200 Oceangate, Suite 1000
Long Beach, CA 90602-4302

ATTN:Karl Schwing (kschwing@coastal.ca.gov)

Re:  Applications Number: 5-09-179; 5-09-180

“Owner”: Frederick E. Hitchcock

Project Location: 1880 N. El Camino Real, # 80 & 81, San Clemente
(Orange County)

Project Description: Replacement of pre-HUD mobilehome with a
Manufactured Home

Firm’s Client: Capistrano Shores, Inc., Land Owner

Subject: Land Owner’s Position on & Objection to Deed
Restriction; Objections to Other Aspects of
Applications

Dear Ms. Sarb:

This Firm represents Capistrano Shores, Inc., the “Owner” of the property commonly
known as Capistrano Shores Mobilehome Park located at 1880 N. EI Camino Real, San
Clemente, Orange County, California (the “Park’). A copy of the Grant Deed transferring title
from the prior land owner and prior leasehold owner on January 25, 2008 was previously
provided but is attached hereto as Exhibit “A” for ease of reference. The following is to
confirm the position of the Owner with regard to the proposed Condition 7, Generic Deed
Restriction and to confirm general objections of the Owner.

The purpose, as explained by you, for the demand that the conditions of approval of the
permit be recorded was to insure notice to future purchasers of the manufactured homes located
on spaces 80 and/or 81 at the Park. A manufactured home is personal property. The title search
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that would be done on the personal property would not include a title search of the real property
on which the personal property is located. Therefore, a deed restriction would not provide notice
to future buyers of the manufactured homes located on spaces 80 and/or 81, or any other future
buyers of the manufactured homes located on other spaces within the Park.

The Park is not a subdivided property whereby each space within the Park is owned by an
individual/separate entity. The Park is owned by Capistrano Shores, Inc. (Note, this is not a
Stock Cooperative as defined under the Subdivision Map Act. Further, the ownership structure
was specifically discussed prior to the purchase of the Park by the Owner at length in a meeting
which you attended in October 2007. A copy of the letter confirming the results of the meeting
from David Neish is attached hereto as Exhibit “B’’) Therefore, when an encumbrance, such as a
deed restriction, is placed on the Park then the entire Park (property) is encumbered. This raises
two issues, among others:

1. Does an owner of a manufactured home located in the Park have the authority to
executed and record a deed restriction against the Park? As acknowledged by the
language in Condition No. 7, the answer is no. Therefore, Condition No. 7
requests the owner of a manufactured home to comply with a condition which
said owner of the manufactured home has no authority or ability to comply.

2. What is the procedure for authorizing the Owner to make a recordation of an
encumbrance against the Park? (a) Very simply summarized, the procedure is to
present the request to the investors in the Park. The investors are also the owners
of the manufactured homes located in the Park. (b) Once the notice and time
procedure required under the California Corporations Code are met, then a super-
majority (75%) approval of the investors is required to go to the next step. (c) The
next step is to obtain the consent of the lenders involved with the project. (d) The
final step is for the Board of Directors to review and take action regarding the
proposed encumbrance. This is an expensive and lengthy process which is
unlikely of success due to the multiple parties who must agree to the recordation
of the deed restriction.

If the Owner wanted to refinance or take other similar actions, then the requested
deed restriction would appear on the Owner’s Title, but not on the titles to the
manufactured homes. The deed restriction would then become an encumbrance
recorded prior to any refinancing or similar actions which result would either cost
the Owner additional fees to obtain the loan or be rejected unless the deed
restriction were cleared.

Therefore, the Board of Directors of the Owner will not bring this matter to the
investor/members or to the lenders.

The two (2) applications before the Coastal Commission are applications to replace two
(2) - 40 year old mobilehomes with manufactured homes on spaces rented from the Owner. This
should be a simple matter. Manufactured homes are being rolled into mobilehome parks up and
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down the coast every day without incident or Coastal Commission involvement. These, along
with many other reasons as shared with you at our meeting, form the basis for the Owner’s
objections to the Conditions of Approval for these two (2) applications. The Owner does not
waive any rights, legal, equitable or administrative, to such objections, as applied to these
Applications, future applications, or Park applications, including without limitation, the
jurisdictions to review applications to replace existing old mobilehomes, characterizing such
replacement as “new development” or “development”, to remove such replaced homes from
being “grandfathered into a Park that existed prior to the enactment of the Coastal Act, the
burdensome, unnecessary, and onerous permit process used to review these two (2)
Applications..

Further, some of the conditions are unnecessary in that the Applicant does not possess the
right or obligation to do that which he is being requested to do. For example, the Applicant is
being asked to waive his right to repair the seawall. The Applicant is waiving such right because
the Owner, only, has the right and the obligation to repair the sea wall. The Owner does not
endorse nor concur with any specific condition with which the Applicant may consent.

For all of the reasons stated above, the Owner will not execute nor record a deed
restriction against the Park as requested by Staff as a condition of approval for the replacement
of two (2) manufactured homes located on two (2) rental spaces (80 & 81) in the Park. The
Applicant has provided an alternative to this condition, which the Owner is hopeful, will satisfy
the “Notice” issue raised by the Staff.

If you have any questions regarding this correspondence, please contact me.

Sincerely,
THE LOFTIN FIRM LLP

By: L. Sue Loftin, Esq.

cc: Jon Petke, Planning Associates (Via Email)
David Neish (Via Email)
Jim Burroughs, Esq., Attorney for Applicant (Via Email)
Fritz Hitchcock, Applicant (Via Email)
Board of Owner (Via Email)

Exhibit List:

Exhibit “A”  Grant Deed
Exhibit “B”  Letter from David Neish
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office
200 Oceangate, Suite 1000

Long Beach, CA 90802-4302 Filed: November 12, 2009
(562) 590-5071 49" Day: December 31, 2009
180" Day: May 11, 2010
270" Day: August 7, 2010
Staff: Liliana Roman-LB

Item W21la Staff Report:  May 26, 2010

Hearing Date: June 9-11, 2010
Commission Action:

STAFF REPORT: REGULAR CALENDAR

APPLICATION NUMBER: 5-09-179

APPLICANT: Frederick E. Hitchcock

AGENT: The Planning Associates, Attn: Jonathan Petke
PROJECT LOCATION: Unit Space #80 of Capistrano Shores Mobile Home Park,

1880 N ElI Camino Real, San Clemente (Orange County)

PROJECT DESCRIPTION: Installation of a new 1,256 sq. ft., double-wide,18.5’ tall
mobile home on an above-ground concrete block pier
foundation, hardscape improvements including paver patio,
11’ tall patio cover, 30" tall masonry seat wall parallel to
and inland of the western Unit Space property line,
drainage improvements and landscaping on an oceanfront
mobile home space.

LOCAL APPROVALS RECEIVED City of San Clemente Planning Division Approval-in-
Concept dated September 17, 2009

SUBSTANTIVE FILE DOCUMENTS: City of San Clemente Certified Land Use Plan (LUP),
Coastal Hazard & Wave Runup Study, Spaces 80 & 81
1880 N. ElI Camino Real, San Clemente, CA prepared by
GeoSaoils, Inc. dated November 10, 2009.

SUMMARY OF STAFF RECOMMENDATION:

Staff is recommending APPROVAL of the proposed development with seven (7) special
conditions, which require 1) compliance with construction-related best management practices
(BMPs), 2) conformance with proposed drainage plans, 3) landscaping requirements, 4) future
response to erosion/no future shoreline protection device, 5) conformance with permitting
requirements for future development, 6) assumption of risk, waiver of liability and indemnity and 7)
generic deed restriction. The primary issues associated with this development are coastal hazards
such as flooding and wave uprush and provision of adequate notice of CDP special conditions to
future mobile home owners.

The applicant proposes to install a new mobile home in Unit Space #80 in the Capistrano Shores
Mobile Home Park located between the first public road and the sea and seaward of the OCTA
railroad tracks in San Clemente. The mobile home park is a legal non-conforming use on a stretch
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of beach developed with 90 mobile homes parallel to the shoreline on a lot designated OS2 Privately
Owned Open Space (intended for open space — no formal easement) in the City of San Clemente
Land Use Plan (LUP). A rock revetment protects the 90 mobile home units at this site from direct
wave attack. The applicant has submitted a Coastal Hazard & Wave Runup Study that deems the
existing bulkhead/rock revetment adequate to protect the proposed mobile home. The Commission
staff's coastal engineer concurs that no improvements to the bulkhead/rock revetment in front of Unit
Space #80 is necessary at this time. Therefore, Commission staff recommends approval of the
installation of a new mobile home in Unit Space #80 with applicant acknowledgement and
agreement that Unit Space #80 may be subject to hazards from flooding, wave uprush, sea level
rise, and erosion and a requirement that the applicant waive any rights to new shoreline protection.

The item was originally scheduled on the February 2010 Commission agenda but was postponed at
the request of the applicant to address concerns with staff regarding special conditions relating to
future shoreline protection, assumption of risk & waiver of liability and generic deed restriction.

The applicant would own the proposed new mobile home, but does not hold fee title to the land at
Unit Space #80. Capistrano Shores, Inc. is a non-profit mutual benefit corporation in which the
applicant holds a 1/90 “membership” interest which allows the use of the Unit Space #80 for mobile
home purposes. As such, the recommended deed restriction is not meant to apply to the entire
parcel of land within which Unit Space #80 exists, but would apply specifically to Unit Space #80,
with the intention to provide future owners of the proposed new mobile home on Unit Space #80
notice of the special conditions of this CDP for the installation of the new mobile home. The deed
restriction must be recorded by Capistrano Shores, Inc. which holds the fee title to the entire mobile
home park, including Unit Space #80. The staff recommended deed restriction indicates that,
pursuant to this permit, the California Coastal Commission has authorized development on Unit
Space #80, subject to terms and conditions that restrict the use and enjoyment of Unit Space #80
only; the conditions imposed would not apply to the mobile home park as a whole or to other units
within the mobile home park.

It is not an unusual situation where the applicant is not the fee title owner but is required to obtain
recordation of a deed restriction as a CDP condition. However, the applicant has indicated that
Capistrano Shores Inc. is unwilling to record the deed restriction as recommended by staff. The
applicant has therefore provided a potential alternative approach to provide future owners notice of
the CDP requirements in lieu of a generic deed restriction through a “Termination, Extension or
Reauthorization” special condition (Exhibit 7). As the applicant proposed alternative is a significant
departure from typical Commission procedure, staff has included the alternative for review by the
Commission.

LIST OF EXHIBITS:

Location Map

Assessors Parcel Map

Coastal Access Points Map

Project Plans

Site Photographs

March 2, 2010 Letter from Capistrano Shores

Applicant Proposed Special Condition Alternative to Generic Deed Restriction

NogahswhE
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STAFF RECOMMENDATION:

MOTION: I move that the Commission approve Coastal Development
Permit No. 5-09-179 pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Passage of this motion will result in approval of the permit as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed development
and adopts the findings set forth below on grounds that the development as conditioned will be in
conformity with the policies of Chapter 3 of the Coastal Act and will not prejudice the ability of the
local government having jurisdiction over the area to prepare a Local Coastal Program conforming
to the provisions of Chapter 3. Approval of the permit complies with the California Environmental
Quality Act because either 1) feasible mitigation measures and/or alternatives have been
incorporated to substantially lessen any significant adverse effects of the development on the
environment, or 2) there are no further feasible mitigation measures or alternatives that would
substantially lessen any significant adverse impacts of the development on the environment.

Il. STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in
a diligent manner and completed in a reasonable period of time. Application for extension
of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

4, Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the permittee to bind all future owners and
possessors of the subject property to the terms and conditions.




5-09-179 (Hitchcock)
Staff Report—Regular Calendar
Page 4 of 14

SPECIAL CONDITIONS:

Storage of Construction Materials, Mechanized Equipment and Removal of Construction
Debris

The applicant shall comply with the following construction-related requirements:

A. No construction materials, debris, or waste shall be placed or stored where it may
enter the storm drain system leading to the Pacific Ocean;

B. Any and all debris resulting from construction activities shall be removed from the
project site within 24 hours of completion of the project;

C. Erosion control/sedimentation Best Management Practices (BMP’s) shall be used to
control sedimentation impacts to coastal waters during construction. BMPs shall
include, but are not limited to: placement of sand bags around drainage inlets to
prevent runoff/sediment transport into the storm drain system and a pre-
construction meeting to review procedural and BMP guidelines;

D. Construction debris and sediment shall be removed from construction areas each
day that construction occurs to prevent the accumulation of sediment and other
debris which may be discharged into coastal waters. Debris shall be disposed of
outside the coastal zone, as proposed by the applicant.

E. Concrete trucks and tools used for construction of the approved development shall
be rinsed off-site;

F. Staging and storage of construction machinery and storage of debris shall not take
place on any sandy beach areas or areas containing any native vegetation.

Drainage Plan

The applicant shall conform to the site drainage details depicted in the hardscape plan
received in the Commission's office on 09/17/09 depicting proposed concrete pavers sloped
to drain to the back (street side) of the mobile home unit space and an overflow area drain
both directed to an underground dry well for on-site percolation of runoff from all site
impervious areas. Any proposed changes to the approved plan shall be reported to the
Executive Director. No changes to the approved plan shall occur without a Commission
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

Landscaping — Native, Drought Tolerant, Non-Invasive Plants

All areas affected by construction activities not occupied by structural development shall be
re-vegetated for erosion control purposes.

Vegetated landscaped areas shall consist of non-invasive and drought-tolerant plants. No
plant species listed as problematic and/or invasive by the California Native Plant Society
(http://mvww.CNPS.org/), the California Invasive Plant Council (formerly the California Exotic
Pest Plant Council) (http://www.cal-ipc.org/), or as may be identified from time to time by
the State of California shall be employed or allowed to naturalize or persist on the site. No
plant species listed as a “noxious weed” by the State of California or the U.S. Federal
Government shall be utilized within the property. All plants shall be low water use plants as
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identified by California Department of Water Resources (See:
http://www.owue.water.ca.gov/docs/wucols00.pdf).

Future Response to Erosion/No Future Shoreline Protective Device

A. No repair or maintenance, enhancement, reinforcement, or any other activity
affecting the existing shoreline protective device is authorized by this coastal development
permit.

B. By acceptance of this Permit, the applicant waives, on behalf of himself and all
successors and assigns of Unit Space #80, any rights to new shoreline protection that may
exist under Public Resources Code Section 30235 to protect the proposed new mobile
home on Unit Space #80.

C. By acceptance of this permit, the applicant further agrees, on behalf of himself and
all successors and assigns to Unit Space #80, that the applicant and all successors and
assigns shall remove the development authorized by this permit, including the residence,
foundations, patio covers, if any government agency has issued a permanent order that the
structure not be occupied due to the threat of or actual damage or destruction to the
premises resulting from waves, erosion, storm conditions, sea level rise, or other natural
hazards in the future. In the event that portions of the development fall to the beach before
they are removed, the applicant or successor shall remove all recoverable debris
associated with the development from the beach and ocean and lawfully dispose of the
material in an approved disposal site. Such removal shall require a coastal development
permit.

Future Development

This permit is only for the development described in Coastal Development Permit No. 5-09-
179. Pursuant to Title 14 California Code of Regulations Section 13250(b)(6), the
exemptions otherwise provided in Public Resources Code Section 30610(a) shall not apply
to the development governed by Coastal Development Permit No. 5-09-179. Accordingly,
any future improvements to the development authorized by this permit, including but not
limited to repair and maintenance identified as requiring a permit in Public Resources
Section 30610(d) and Title 14 California Code of Regulations Sections 13252(a)-(b), shall
require an amendment to Permit No. 5-09-179 from the Commission or shall require an
additional coastal development permit from the Commission or from the applicable certified
local government.

Assumption of Risk, Waiver of Liability and Indemnity

By acceptance of this permit, the applicant acknowledges and agrees (i) that Unit Space
#80 may be subject to hazards from flooding and wave uprush, tsunami, sea level rise, and
erosion; (ii) to assume the risks to the applicant and the property that is the subject of this
permit of injury and damage from such hazards in connection with this permitted
development; (iii) to unconditionally waive any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such hazards;
and (iv) to indemnify and hold harmless the Commission, its officers, agents, and
employees with respect to the Commission’s approval of the project against any and all
liability, claims, demands, damages, costs (including costs and fees incurred in defense of
such claims), expenses, and amounts paid in settlement arising from any injury or damage
due to such coastal hazards.
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7. Generic Deed Restriction

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall
submit to the Executive Director for review and approval documentation demonstrating that
the landowner(s) have executed and recorded against the parcel(s) governed by this permit
(i.e. the parcel(s) of land within which Unit Space #80 is located) a deed restriction, in a form
and content acceptable to the Executive Director: (1) indicating that, pursuant to this permit,
the California Coastal Commission has authorized development on Unit Space #80, subject
to terms and conditions that restrict the use and enjoyment of Unit Space #80; and (2)
imposing the Special Conditions of this permit as covenants, conditions and restrictions on
the use and enjoyment of Unit Space #80. The deed restriction shall include a legal
description of the entire parcel of land within which Unit Space #80 is located and a metes
and bounds description of Unit Space #80 governed by this permit. The deed restriction
shall also indicate that, in the event of an extinguishment or termination of the deed
restriction for any reason, the terms and conditions of this permit shall continue to restrict the
use and enjoyment of Unit Space #80 of the subject property so long as either this permit or
the development it authorizes, or any part, modification, or amendment thereof, remains in
existence on or with respect to the subject property.

V. FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:

A. PROJECT LOCATION AND DESCRIPTION

Project Location

The proposed project is located between the first public road and the sea and seaward of the OCTA
railroad tracks at Unit Space #80 in the Capistrano Shores Mobile Home Park at 1880 N. EI Camino
Real in the City of San Clemente, Orange County (i.e. subject property) (Exhibits 1 & 2). The
mobile home park is an existing non-conforming use on a stretch of beach developed with 90
mobile homes parallel to the shoreline on a lot designated OS2 Privately Owned Open Space
(intended for open space — no formal easement) in the City of San Clemente Land Use Plan (LUP).

On the seaward side of Unit Space #80, the proposed mobile home would be fronted by a narrow 6-
foot wide perched beach inland of an older timber bulkhead that exists roughly along the seaward
limits of Unit Space #80. A quarry stone rock revetment exists seaward of the bulkhead and
between the proposed development and the Pacific Ocean. The pre-Coastal Act, rock revetment
protects the 90 mobile home units along the entire length of the Capistrano Shores Mobile Home
Park (including Unit Space #80) from direct wave attack. The applicant provided a Coastal Hazard
and Wave Runup Study prepared by GeoSoils Inc. of the site and the proposed development.

Vertical public access to this beach is not available at the site or anywhere else along the length of
the Capistrano Shores Mobile Home Park. Vertical public access is available approximately half a
mile south at the North Beach access point and to the north at the Poche Beach access (Exhibit
#3). In addition, lateral access along the beach in front of the mobile home park and bulkhead/rock
revetment is only accessible during low tide; during high tide the waves crash up against the rock
revetment. Pursuant to the grant deed property description of the parcels owned by Capistrano
Shores, Inc. comprising Capistrano Shores Mobile Home Park, property ownership of the common
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area seaward of the Unit Space property lines extends from the bulkhead to the mean high tide
line.

Detailed Project Description

The applicant proposes to install a new 1,256 sq. ft., 18.5’ tall mobile home with an above-ground
concrete block pier foundation, drainage improvements and minimal drought tolerant, non-invasive
landscaping along the street front, a paver patio along the side yards and oceanfront portion of the
Unit Space, a 11’ tall patio cover, and a 30" tall masonry seat wall fronted by a narrow 6-10 foot
wide perched beach inland of a timber bulkhead/rock revetment that exists along the seaward
limits of Unit Space #80. Each unit in the mobile home park provides two parking spaces per unit.
Demolition/removal of the mobile home previously at this site was approved by the Commission at
its January 2008 meeting under CDP 5-07-360-W.

All proposed new development is landward of the rock revetment. Specifically, inland from the
bulkhead/rock revetment will be an approximately 10-feet wide perched beach on the southwest
side of the mobile home and 6-foot wide perched beach on the southeast side of the mobile home,
then a proposed 30" tall masonry garden/seat wall parallel to the bulkhead/rock revetment with the
mobile home another 5-feet from the masonry seat wall on the southwest half of the mobile home
and 10-feet from the masonry seat wall on the southeast side of mobile home (see Exhibit 4, page
1 of 4). Seaward of the bulkhead is an approximately 30-feet wide beach area owned in common
by the entire mobile home park up to the ordinary high tide line (per the legal property description).
According to the cross-section of the rock revetment provided in the Coastal Hazard and Wave
Runup Study prepared by GeoSoils (Exhibit 4, page 4 of 4), the rock revetment begins immediately
adjacent to the wood bulkhead and extends approximately 25-feet out seaward but still inland of
the ordinary high tide line. A large portion of the rock revetment remains buried depending varying
sand level elevations throughout the year.

The proposed siting of the new mobile home and hardscape improvements meet the LUP
structural and deck stringline policy for new infill construction on a beachfront and all other City
standards as it extends to farther seaward than the existing units on either side. The applicant is
not proposing any work to the existing bulkhead/rock revetment.

The applicant would own the proposed new mobile home but does not hold fee title to the land at
Unit Space #80 or to the bulkhead/rock revetment. The Capistrano Shores Mobile Home Park is
owned by Capistrano Shores, Inc., a non-profit mutual benefit corporation in which the applicant
holds a 1/90 “membership” interest which allows him the use of the Unit Space #80 for mobile home
purposes. The applicant, as “member” of the corporation is only responsible for repair/maintenance
of his own mobile home and to the landscape on his unit space. The corporation provides for all
necessary repairs, maintenance and replacements to the rest of the mobile home park common
areas including the bulkhead/rock revetment.

B. HAZARDS
Section 30253 of the Coastal Act states in relevant part:

New development shall:

(a) Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.
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(b) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective devices
that would substantially alter natural landforms along bluffs and cliffs.

Revetment/Bulkhead — Existing Conditions

The applicant provided a Coastal Hazard and Wave Runup Study prepared by GeoSoils, Inc.,
dated November 10, 2009. The Study states that the site shore protection primarily consists of a
guarry stone revetment; a timber bulkhead abuts the stone revetment on its landward side, which
is then back-filled with a 6-10 foot wide perched beach that runs the length of the mobile home
park. The perched beach at Unit Space #80 would be 6-feet wide. The revetment is composed of
meta-volcanic quarry stones that range in size from less than %2 ton to about 11 ton with an
average size of about 5 tons. The datum used in the GeoSaoils report is National Geodetic Vertical
Datum 1929 (NGVD 29). The top of the revetment at the subject site varies from +13.7 feet
NGVD29 to +15.7 feet NGVD29 with an average elevation of about +15 feet NGVD29. The visible
slope of the revetment varies from 2/1 to 1.5/1 (h/v). A visual inspection of the existing
revetment/bulkhead in front of Unit Space #80 conducted by GeoSoils, Inc. found the revetment in
good condition and not in need of maintenance at this time.

Wave Run-Up/Overtopping Analysis

At the landward side of the perched beach are the individual mobile home site improvements. The
width of the perched beach provides some set-back protection for the mobile home from wave
splash overtopping of the revetment/bulkhead. The Wave Run-Up Study states that under
extreme, worst case (>75 year recurrence) oceanographic conditions the revetment can be
overtopped at a rate of about 0.5 ft.*/s-ft. This is less than one foot of water coming over the top of
the revetment for each wave cycle (18 seconds) during a 30 minute window when the sea level is
the highest. The impact of waves overtopping the revetment will be reduced by the approximately
6-10 feet wide perched beach between the existing bulkhead/rock revetment and the proposed
new 30-inch tall patio masonry seat wall on the seaward side of Unit Space #80’s parcel line. The
proposed mobile home is setback another 10-12 feet from the masonry seat wall, providing an
approximate 15-16 foot setback from the existing bulkhead. Additionally, the proposed raised
foundation design would resist flowing wave runup waters in excess of 1 foot in height.

The analysis in the Study includes some consideration for a small amount of sea level rise. The
amount of sea level considered in the analysis ranges from 4.3 inches to 28 inches over the next
100 years, and for the quantitative analysis, the Study uses a 2 foot sea level rise.* The sea level
rise amount used in the provided analysis for the proposed project is a low estimate for the coming
100 year time period. However, as the proposed project is a mobile home, it may represent a
reasonable upper limit for sea level rise for a 40 to 50 year time period and this time period may be
appropriate for a mobile home development as the expected life of a mobile home structure is
lower than that of a permanent detached single-family residence and can reasonably be estimated
at approximately a 50 year time life. In addition, a mobile unit can be easily relocated in the event
of a threat. For purposes of a mobile home replacement, the Commission’s staff coastal engineer
concurs that an upper limit for sea level rise for a 40 to 50 year time period is appropriate for the
anticipated economic life of a mobile home development.

Erosion and Flooding Hazards

! This is less than the high estimates of sea level rise, ranging up to 55 inches, based upon analysis by Dr. Stefan
Rahmsdorf, and used as the basis of analysis by the California Climate Action Team of climate impacts to the California
coast.



5-09-179 (Hitchcock)
Staff Report—Regular Calendar
Page 9 of 14

Regarding erosion hazards on the subject site, the Coastal Hazard and Wave Runup Study states,
“While the beach experiences short term erosion, there is no clear indication of a significant long
term erosion trend. Because the shoreline is stabilized by the revetment and as long as the
revetment is maintained, the proposed mobile homes [Unit #80 and Unit #81] are reasonably safe
from the short term erosion hazards.”

The Study finds that the proposed mobile home is reasonably safe from flooding. The analysis
shows that the site has the potential to be flooded on occasion from waves breaking on the
revetment, overtopping the bulkhead and reaching the mobile house units. Such flooding is a
hazard that would be expected for a location this close to the ocean even with the existing shore
protection provided by the bulkhead/revetment (deemed adequate by the Study) that is protecting
the units from the main wave attack.

Furthermore, the entire mobile home park, including Unit Space #80, is located within the tsunami
inundation zone according to the California Emergency Management Agency (CalEMA). Special
Condition #6 warns the applicant and subsequent owners (through a generic deed restriction per
Special Condition #7) that this is a high hazard area and that by acceptance of coastal
development permit #5-09-179 the applicant acknowledges the risks, such as flooding that are
associated with location in the tsunami inundation zone, and that are associated with development
sited so close to the ocean. The applicant should cooperate with the local CalEMA or emergency
responders in case of a large earthquake or a tsunami warning.

The applicant does not propose any changes or improvements to the existing bulkhead/revetment
along the portion that protects Unit Space #80 under this coastal development permit application.
Any repair or maintenance, enhancement, reinforcement or other activity to the existing
bulkhead/revetment is the responsibility of Capistrano Shores Inc. which holds fee title to the land
that Unit Space #80 occupies (and the other mobile home unit spaces) and all common areas in
the mobile home park. The applicant is only responsible for repair/maintenance to the mobile
home, landscape, ancillary structures (i.e, decks, patios, garden walls, shade structures) on Unit
Space #80. Because the proposed development involves the placement of a new structure and
ancillary structures on the beach, those new structures are not entitled to new shoreline protection
under Section 30235 of the Coastal Act. Although the proposed mobile home is not anticipated to
need additional shoreline protection during the expected life of the mobile home, it would be
located on a beach and changed circumstances in the future regarding sea level rise, shoreline
sand supply, erosion, seismic activity, and storm intensity could result in threat to the structure.
Future expansion of the existing shoreline protection to address such threats could conflict with
Coastal Act requirements regarding public access and recreation, shoreline sand supply, and
protection of views to and along the shoreline. Therefore, Special Condition #4 requires the
applicant to waive on behalf of himself and all successors and assigns, any rights to new shoreline
protection that may exist under Public Resources Code Section 30235 to protect the proposed
placement of a new mobile home and ancillary structures in Unit Space #80.

If the existing shoreline protection becomes inadequate at a future date, the proposed
development is a mobile unit that could be re-located and/or removed and replaced with a smaller
and/or differently configured unit that provides an adequate setback from the shoreline to avoid
hazards. If such relocation or replacement would not address the hazard, the mobile unit could be
removed entirely. Therefore, Special Condition #4 also establishes requirements related to
response to future coastal hazards, including relocation and/or removal of structures that may be
threatened in the future, and in the event that portions of the development fall to the beach before
they are removed, requiring the applicant or successor remove all recoverable debris associated
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with the development from the beach and ocean and lawfully dispose of the material in an
approved disposal site. Such removal shall require a coastal development permit.

Because of the sensitive shoreline location of the proposed development, the Commission
imposes Special Condition #5 requiring a coastal development permit or permit amendment for
any future improvements to the development.

To ensure that any prospective future owners/occupants of Unit Space #80 are made aware of the
applicability of the conditions of this permit, the Commission imposes Special Condition #7
requiring that the property owner (known at this time to be Capistrano Shores, Inc. based on
information provided to the Commission by the applicant) record a generic deed restriction
referencing all of the above Special Conditions of this permit and imposing them as covenants,
conditions and restrictions on the use and enjoyment of Unit Space #80. Thus, as conditioned,
this permit ensures that any prospective future owners of the proposed new mobile home approved
for installation on Unit Space #80 pursuant to this CDP, will receive notice of the restrictions and/or
obligations imposed on the use and enjoyment of the land in connection with the authorized
development, including the risks of the development and/or hazards to which Unit Space #80 is
subject, and the Commission’s immunity from liability. The deed restriction indicates that the
California Coastal Commission has authorized development on Unit Space #80, subject to terms
and conditions that restrict the use and enjoyment of Unit Space #80 only and does not restrict the
remainder of the land that the mobile home park occupies. However, the applicant has indicated
that Capistrano Shores, Inc., the fee title property owner refuses to record a generic deed
restriction that would apply specifically to Unit Space #80. It is not clear what the reasons are for
refusal to record the deed restriction; but, in any event, as owner of the property, Capistrano
Shores, Inc. should be aware of the inherent risks of oceanfront development and acknowledge the
restrictions on use of Unit Space #80 associated with obtaining a coastal development permit for a
new mobile home on the site.

Pursuant to Section 30601.5, where the applicant for a coastal development permit is not the
owner of a fee interest in the property on which a proposed development is to be located, the
Commission shall not require the holder or owner of the superior interest in the property to join as
co-applicant; however, all such holders of interest shall be notified of the permit application and
invited to be co-applicant. The Capistrano Shores, Inc. has declined to be co-applicant in this
particular case. Pursuant to Section 30601.5, in addition, prior to issuance of the coastal
development permit, the applicant shall demonstrate the authority to comply with all conditions of
approval.

The generic deed restriction is the mechanism typically applied by the Commission to provide
future owners notice of the Special Conditions of this permit. In lieu of the generic deed
restriction, the applicant proposes to include his successor-in-interest (daughter) as co-applicant
thereby providing notice of the CDP conditions at the time the CDP is issued. Furthermore, as
proposed, the applicant agrees to remove all development authorized by this CDP prior to
conveyance of either co-applicant’s interest in Unit Space #80 to a third party unless the third party
recipient notifies the Executive Director in writing that he/she agrees to the special conditions of the
CDP or the development is authorized by a new CDP. While the proposed alternative mechanism
provides some certainty regarding notice to the next successive property owner in this particular
case, it would not provide evidence that future owners have been made aware of the conditions of
approval of the coastal development permit in the same manner as a recorded deed restriction.

Finally, as noted above, Capistrano Shores Inc. holds fee title to the land that Unit Space #80
occupies (and the other mobile home unit spaces) and all common areas in the mobile home park
and is the entity assigned by the mobile home park to be responsible for any future
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repairs/improvements to the existing bulkhead/revetment shoreline protective device. Since the
scope of the development in this case is limited to Unit Space #80, the Commission has focused
on assurance that its authorization for placement of a new mobile home on that space (and
ancillary development) won't itself be used to support any future requests for repair, maintenance,
or expansion of shoreline protection. In addition, representatives for Capistrano Shores, Inc. have
been notified that repair, maintenance or enhancement of the existing shoreline protection, if
deemed necessary, should occur as part of a comprehensive plan for the entire mobile home park.
Any such repairs/enhancements should occur within the mobile home park’s private property and
not further encroach onto the public beach. No additional shoreline protective devices should be
constructed for the purpose of protecting ancillary improvements (e.g., patios, decks, fences,
landscaping, etc.) located between the mobile home and the ocean. For any type of future
shoreline hazard response, alternatives to the shoreline protection must be considered that will
eliminate impacts to scenic visual resources, recreation, and shoreline processes. Alternatives
would include but are not limited to: relocation and/or removal of all or portions of the mobile home
and ancillary improvements that are threatened, and/or other remedial measures capable of
protecting the mobile home without shoreline stabilization devices. Alternatives must be
sufficiently detailed to enable the Coastal Commission to evaluate the feasibility of each
alternative, and whether each alternative is capable of protecting a mobile home that may be in
danger from erosion and other coastal hazards. The Capistrano Shores Mobile Home Park
Homeowner Association informed staff they are in the process of preparing a collective Wave
Uprush and Coastal Hazards Study for the entire length of the bulkhead/revetment to look at these
issues.

Only as conditioned does the Commission find the proposed development consistent with Section
30253 and 30235 of the Coastal Act.

C. SCENIC AND VISUAL QUALITIES

Section 30251 of the Coastal Act states, in pertinent part:

The scenic and visual qualities of coastal areas shall be considered and protected as a resource of
public importance. Permitted development shall be sited and designed to protect views to and
along the ocean and scenic coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas....”

Development at this location must be sited and designed to be visually compatible with the
character of the area. It is also necessary to ensure that new development be sited and designed
to protect views along public vantage points. The proposed development is on a perched beach
protected by a bulkhead/revetment adjacent to the public beach. The site is visible looking inland
from the beach. Views of the mobile home park and white water ocean views can available from
proposed public trails along the coastal bluffs inland of El Camino Real at the Marblehead Coastal
site. The proposed mobile home meets the structural and deck stringlines and is therefore
compatible with the character of the mobile home park. Additionally, as designed, the 18’ 6” height
of the proposed single-story mobile home is compatible with the height of the rest of the exclusively
single-story mobile homes in the Capistrano Shores Mobile Home Park.

As proposed, the Commission finds the proposed development consistent with Section 30251 of
the Coastal Act.

D. PUBLIC ACCESS
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Section 30210 of the Coastal Act states:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights of private property owners, and natural resource areas from overuse.

Section 30212 of the Coastal Act states, in part:

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(2) Adequate access exists nearby, or,

As shown in Exhibit 3, the proposed mobile home will be located between the first public road and
the sea directly seaward of the OCTA railroad tracks.

Vertical public access is not available through the Capistrano Shores Mobile Home Park, therefore,
no construction impacts to public access are anticipated. Lateral public access is available along
the public beach seaward of the bulkhead/revetment during low tide. Vertical public access to the
beach exists nearby at Poche Beach, approximately 600 yards north of the site. Public access
from the southern end of the mobile home park is available at the North Beach public access point.
Exhibit #3 provides a map of the primary public coastal access points in the City.

The proposed project is sufficiently set back to be consistent with the pattern of development of the
surrounding mobile homes within the Capistrano Shores Mobile Home Park. Furthermore, the
setback provides an area that may accommodate any necessary future bulkhead/revetment
repairs/enhancement efforts within the mobile home unit's private property thereby protecting
intertidal habitat and avoiding any possible future public access impacts that may arise due to rock
revetment encroachment into public beach areas (both individually and cumulatively).

As proposed, the Commission finds the development consistent with the public access and
recreation policies of Chapter 3 of the Coastal Act.

E. WATER QUALITY

Section 30230 of the Coastal Act states, in pertinent part:
Marine resources shall be maintained, enhanced, and where feasible, restored...
Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries,
and lakes appropriate to maintain optimum populations of marine organisms and for the
protection of human health shall be maintained and, where feasible, restored through,
among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and minimizing
alteration of natural streams.
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To protect water quality during construction, the applicant proposes and Special Condition #1
requires the applicant to implement best management practices (BMPs) designed to avoid
temporary impacts to the ocean by minimizing erosion and preventing soil and debris from entering
coastal waters during construction. Furthermore, the applicant proposes drainage from the
predominantly paved site to slope away from the ocean and toward the street where water runoff
from the site will be directed to a dry well for onsite water infiltration and to a small strip of
landscaped permeable area. No vegetation either native or ornamental is currently found on the
vacant site. The applicant proposes and Special Condition #3 requires the applicant utilize
drought tolerant, non-invasive plant species.

As proposed and conditioned, the project will minimize possible adverse impacts on coastal waters
to such an extent that it will not have a significant impact on marine resources, biological
productivity or coastal water quality. Therefore, the Commission finds that the proposed
development, as conditioned, conforms to Sections 30230 and 30231 of the Coastal Act regarding
the protection of water quality to protect marine resources, promote the biological productivity of
coastal waters and to protect human health.

F. LOCAL COASTAL PROGRAM

Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastal
development permit only if the project will not prejudice the ability of the local government having
jurisdiction to prepare a Local Coastal Program that conforms to Chapter 3 policies of the Coastal
Act. The Commission certified the Land Use Plan for the City of San Clemente on May 11, 1988,
and certified an amendment approved in October 1995. On April 10, 1998, the Commission
certified with suggested modifications the Implementation Plan portion of the Local Coastal
Program. The suggested modifications expired on October 10, 1998. The City re-submitted on
June 3, 1999, but withdrew the submittal on October 5, 2000.

The proposed development, as conditioned, is consistent with the policies contained in the certified
Land Use Plan. Moreover, as discussed herein, the development, as conditioned, is consistent
with the Chapter 3 policies of the Coastal Act. Therefore, approval of the proposed development
will not prejudice the City's ability to prepare a Local Coastal Program for San Clemente that is
consistent with the Chapter 3 policies of the Coastal Act as required by Section 30604(a).

G. CONSISTENCY WITH THE CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of
Coastal Development Permits to be supported by a finding showing the permit, as conditioned by
any conditions of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect that the activity may have
on the environment.

The City of San Clemente is the lead agency for purposes of CEQA compliance. As determined by
the City, the project is categorically exempt pursuant to CEQA Guidelines section 15302 as a
Class 2 Item (replacement of an existing structure). In order to ensure compliance with Coastal
Act requirements, the Commission adopts additional mitigation measures including: special
conditions related to compliance with construction-related best management practices (BMPSs),
drainage, landscaping, shoreline protection, future development, assumption of risk, waiver of
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liability and indemnity. As conditioned, the proposed project is consistent with the public access,
water quality, biological and visual resource protection policies of the Coastal Act and there are no
feasible alternatives or additional feasible mitigation measures available which would substantially
lessen any significant adverse effect, which the activity may have on the environment. Therefore,
the Commission finds that the proposed project, as conditioned to mitigate the identified impacts, is
the least environmentally damaging feasible alternative and is consistent with the requirements of

the Coastal Act and CEQA.
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o7 SPECIFICATIQNS UNIT 430

LOT AREA: 2,550 S5Q.FT.
NEW HOME AREA: 1,236 SQ.FT,
LOT COVERAGE: 49%

OLD HOME AREA. 1,440 SO.FT. e /L
NEW HOME AREA: 1.256 SQFT. AN T X
DIFFERENGE: 184 2057 Dok

i A /\.ﬂ_é.'TS(__v;"-) ”—"‘( }'.-7

7/':7_7/. Neas

1399 FAMILY TRUST

/" PRINT NAM

FREDERICK, E. HITVHCQCK JR. TRUSTEE OF
FREDERICK E. HITCHCOCK R

k=H
] .
NN ] TREET - LANOSCAPE AREA
2 5 METAL -, UNDERGROUNE DRY WCLL
= TE
(V... - A — ———— e e e = et e
5 L o e =
g : :
EDGE OF BUALOING .__ “_COGE OF BUIDING —" -,
MOBILE HOME £ ELCOTRICAL PANEL F_—, L : T
) N AL PANEL ~._ GATE |
ADJACENT UNIT 481 NEW WATER CONNECTION . "~ 08 \
NEW SEWER COMNECTION - 3 .
NEW Cas comvecTon - et & ,
VETAL PATIO - EXISTING ELECTRICAL & .~ fg & |
COVER e GAS SERVICE \ 'é; |
T TS METAL PATIO COVER i h =TT LIKE OF FAWF
i /
| |
» i 7" : 1
o v |
15 OVERHANG T8 GVERHANG ‘ '
- = i ( MOBILE HOME
! - . h — ! ADJACENT UNIT #/9
| PROPOSED 'EE T #
-] -
X MOBILE HOME )&% |
! UNIT #80 ! S ;
1 FINISH FLOOR 1 / 1 PATIO COVER
| ELEV. +10” 1 |
| &-.0" . | 11=11" )
! =6" ! 34" +
r OVERHANG |1 4 |[{(OVERHANGT
1 i [ H
oy p— = lg & 1
P rmtecsmo———— _:ﬁ Al | SONCRETS
¥ emcse 52 oot
DECK .3 J & o —
Ll _o_. R -—- f LT
ki y 4
1
" MASONRY SEAT WA 9
39.57" 3a.15' 35.90'
JOH ADDRESS:
180D NORTH EL CAMINO REAL #80
SAN CLEMENTE, CALIFORNIA QUNER, INFORMATION Un(T, 450 .

PRINT NAME: FREDERICK E. HITCHCOCK JR.
AT RESTATER, ON MARCH 21, 2008 N

s«cNAwJZGMC’_éA{ié/lJfaédd,ﬁ( ] WWUM BATE: —

€ FREDERIGK, £. MITCHCOCK JR.

BAGK APCRQYALY fs? o7 e S5 b e A
s e vure. s
SIGNATURE: 0 AV EAN TN | M e /3 .

Cooccdon td. Hplir

PRINT NAM

NOTES:

1, ANY PATIO STRUCTURE , FENCE GATES AND DECKING
LOGATED WITHIN THE 3'-6" SIDE YARD SETBACK 15 REQUIRED
TO BE CONSTRUGTED OF MON- COMBUSTABLE MATERIALS

2, ALl LAMDSCAPING TO BE DRUOUGHT TOLERANT,
NON—EVASIVE NATIVE PLANTING MATERIAL.

3. SITE DRAINAGE TO SHEET FLOW TOWARDS THE STREE!

4. ALL AREA DRAINS TO BE DIRECTED 10 AN UNDERGROUND
DRYWELL ARPROPRIATEL Y SIZED FOI? ON SITC INFILTRATION,

5, ALL COMCRETE PAVERS 70O BE NO HIGHER IN GRADE THAN
8" ABOVE STREET ELEVATION.

o 5 10 20
SCALE: 1"=10"-0"

T T
HGNATURE: ... eme—— DATE: ao—

PRINT NAME:

$
T
v
4

0(!

£
-

UNIT

F.F esy

GA9

< 5’

Section ‘A’—A’ at Deck/Seat Wallsta commission

for Units 80 and 81

exHier 4t
PAGE__ 2 oF_ 4




v

PAG E-T—"L'._OF..i
|

COASTAL COMMISSION

3k
- =
12
= Yy [ VLN
IS - 02 = 1
H 0% oF 0z o 8
v IS JHIVHI
= BZOAIN = WNLYG
N
(ol o
- NVY3ID0 DidIoVd
3 Mw &= (NOIHLSIHOSIG WITT M3d SNOSNING
i m.a £~-GH0OTH NO G3SYE} INIT 31 HOH ANYNIGHO
HE= o} s §Z 9 & L
=37 . -
= - FIWIS HAYHD
oo O V-V NOILOSS
oS3 (SNOLLVATTI AFNSYIN 0134 NO
5] o - T3SVE) 3NT 30U HHH ABYNIGHO
= W v /
MpAUV. SZ0AN 0 : III:!J'LJ]!!III\I
g Mm a T oS MW
5= < ‘"
650 oM
g W 5+ 4‘éi ! 3
28 STEVA TATT GNVS /v ke
4B 2 YIHNING ecs/ _ .
253 o ——"T3 ONVS XV ‘ l_\ _
20 54 013 M
~[ | —tT
S
£ v ‘ o) =
Bl e IEN]
—— stt Aﬁ. < “ S W Z!
% i 2 = = =
4 XN 5 M 3 3 — -~
o m o
3 S z ~
oz+ S il a-at A nalibie ol -l Milunuei R !},_ﬂ Ei
(] ) {AVM3A 1M JLYAIHd)
L - A e




Application No.: 5-09-179 (Unit #80) and,
Application No.: 5-09-180 (Unit #81)
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RECEIVED

South Coast Region

CAPISTRANO SHORES

1880 N. El Camino Real MAR 11 2010
San Clemente, CA 92672 CAUFQRN
Tel: (949) 492-6616 . IA
Fax: (949) 492-0884 COASTAL COMMISSION
Emai!:Qnthebeach@caposhores.com
COASTAL COMMISSION

March 2 2010 _' EXHIBIT # b
PAGE__[  OF 2= _

Mr. Fritz Hitchcock
PO Box 8610
City of Industry, CA 91748 via email: fehhar@carthlink.net

Re: Coastal Commission

Mr. Hitcheock,

The purpose of this letter is to clarify certain ownership, operations and procedural
questions which have arisen as a result of your applications to re-install your mobile
homes for which you were given permission more than 2 years ago to remove (Coastal
Commission Waiver dated January 15, 2008, attached).

You have correctly described your Membership status in Capistrano Shores Inc., (attached
letter dated 2/3/10) which allows the reinstallation and use of your mobile home on Units
80 and 81 (including footings, decks, drainage devices and landscaping), but it does not
include ownership of the underlying fee title, the right to conduct repair, maintenance, or
reconfiguration of the seawall, or the right to encumber the property with deed
restrictions or other such special conditions.

As you know, we are in the process of completing a Wave Run-up Study and View
Analysis for the entire Capistrano Shores Inc. property. This was requested by the
Commission in relation to the proposed two-story application before the Commission
which has nothing to do with your application. During our meeting with the
Commission, we agreed to do the studies and we will do so. OQur expectation is that these
reports will be completed after approval of your reinstallation of your mobile homes.

Our reports should not impact your application in any manner. In the interim, we support



your proposed modifications to the Coastal Commission Staff Report, primarily because
you do not have the authority to comply with all the special conditions as previously
proposed.

Please call if we can provide further clarification. We look forward to the successful re-
installation of your mobile home properties.

COASTAL COMMISSION

Sincerely,

7). %;_w | . EXHIBIT# b
/77&% = | PAGE. 2= OF &=

Mark Howlett, President
Capistrano Shores Inc.




COASTAL COMMMISSION

The Planning Associates 7
Hardy M. Strozier, Inc. EXHIET &
Jonathan Petke, Inc. PAGE [ OF 1

2151 AIRWAY AVENUE, SUITE R-1
COSTA MESA, CALIFORNIA 92626
TELEPHONE: (714) 556-5200
TELECOPIER: (714) 556-3905
E-Mail: PianningAssoc@aol.com
E-Mail: HardyEsg@aol.com

May 24, 2010

Ms. Sharlyn Sarb, Director

CALIFORNIA COASTAL COMMISSION RECEIVED

South Coast Area Office ’
200 Oceangate, Suite1000 South Coast Region
MAY 2 6 2010

Long Beach, CA 90802-4302
Aftention:  Ms. Liliana Roman, Coastal Program Analyst

Subjects:  Application No. 5-09-179 (Hitchcock, San Clemente) and CALIFORNIA
Application No. 5-09-180 (Hitchcock, San Clemente) COASTAL COMMISSION

Ladies and Gentlemen:

The purpose of this fetter is to request your favorable consideration for approvat of Applications No. 5-09-179 and 180
with a recommended new Special Condition that is intended to substitute for the Special Condition No. 8 ("Generic Deed
Restriction”). Qur recommended Special Condition is denoted as "Special Condition No. 7" in keeping with what we
understand to be the staffs current numbering scheme for the special conditions.

Mr. Hitchcock will agree to the enclosed Special Condition that imposes an obligation to remove the development
authorized by the subject permits, prior to conveyance to a third party, unless that third party has notified the Executive
Director in writing of his/her agreement to bacome bound by the permit, or uniess the development becomes reauthorized
by another permif. Please see the attached suggested Special Condition No. 7, "Termination, Extension or
Reauthorization.”

This suggested text is preferable to the draft "Generic Deed Restriction” condition that was included in the February 2010
staff report prepared for Mr. Hitchcock's original application for several reasons:

1. The deed restriction condition requires the recording of the permit with the County Recorder's Office, but there is
no guarantee, and more importantly, no obligation, for a potential purchaser of the applicani's mobile home units
in Unit Space #80 and #81 to conduct a search at the County Recorder's Office. Without notice of the permit, the
new mobile home owner may claim that he/she is not bound by the terms of the permit, regardiess of the
assertion by the Commission that the permit "runs with the land."

By contrast, imposing a requirement on the third party purchaser to notify the Executive Direclor in writing that
he/she agrees to become bound by the permit before the mobile home interest can transfer will guarantee that
the conditions of the permit will continue. In the event that the interest is transferred without the required pre-
acknowledgment, the Commission will have its usual full power of enforcement under the Coastal Act for
development without & permit. Any such enforcement action — if necessary — ¢an be undertaken on the face of
the recommended Condition No. 7 (aiached), without having to potentially iitigate the issue of whether the third
party recipient of the mobile home is subject to the terms of the permit (the deed restriction "notice” issue).

2. Qurrecommended Condition No. 7 keeps the Commission in conirol of the permit compliance issues by limiting
the action to the Commission and the applicant and any successor who agrees in writing to become bound by
the permit. Introducing a third party into the equation — Capistrano Shores, Inc. — is potentially problematic, For
one thing, the applicant owns a very small share of the corporation (approximately three percent) and has no
ability to controi the actions of the Capistrano Board of Directors, which acts on behalf of the entire membership.
It is akin to asking a single member of a Homeowners' Association to control the actions of the entire
Association. If the Capistrano Shores Board decides that it does not want to record a deed restriction applicable
to Mr. Hitchcock's units, there is nothing that the applicant can do to force that action. All the Board would have
to show in Gourt in response to any lawsuit brought by Mr. Mitchcock is that it is acting in the interests of all the
mobile home owners in refusing to deed restrict the land, especially when there are alternatives available to the
Coastal Commission o accomplish the same result as the deed restriction.



From the Commission's perspective, relying on third party actions in the administration and management of the
permit is fraught with its own potential problems. Even were the Capistrano Board to record the subject deed
restriction, the Commission would be without enforcement tools vis-a-vis the Board with regard to the continuing
viability of that deed restriction because the Board would not be a party to the permit.

in sum, our recommended Condition No. 7 keeps the lines of communication and enforcement clean and direct
as between the Commission and the permit holder, without either side trying to control the actions of a third party
who is not before the Commission.

3. From the applicant's perspective, if the Commission imposes the “Generic Deed Restriction" condition, he will
effactively be denied a permit by the Commission because the Capistrane Board has already Iindicated that it
wants the “notice to successors” issue to be resolved by the applicant and the Commission without the use of a
deed restriction. Under these circumstances, a court may find that the applicant will have suffered a regulatory
taking for imposition of a permit condition that they cannot comply with for reasons that are beyond the
applicant's confrol,

For all these reasons, and especially for the reason that our recommended Condition No. 7 accomplishes the goal of the
Genearic Deed Restriction in a much more direct and verifiable manner, we urge you to accept our suggested text.

Please call or forward any additional instructions on how (¢ successfully process these permits,

Sincerely, D ‘

m \JZ%%D | COASTAL COMMISSION
Jon Petke

CC: Mr. Frederick E. Hitchcock, Applicant EXHIBIT # j
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APPLICANT PROPOSED SPECIAL CONDITION IN LIEU OF GENERIC DEED
RESTRICTION

Termination, Extension or Reauthorization

The development authorized in Coastal Development Permit No. 5-09-179 shall terminate on the
conveyance of either co-applicant's interest in Unit Space #80 to a third party who is not a co-
applicant, subject to the exceptions listed herein. Prior to that conveyance, all development
authorized by Coastal Development Permit No. 5-09-179 shall be removed in accordance with a
plan pre-approved by the Executive Director, unless one of the following two exceptions apply:
(i) the third party recipient notifies the Executive Director in writing that the recipient agrees to
become bound by the terms of Coastal Development Permit No. 5-09-179, or (ii) the
development is reauthorized by another Coastal Development Permit. Submission of the third
party notification or application for reauthorization of the permit must be made prior to the date
of legal conveyance to the third party. If a third party submits notification to the Executive
Director of acceptance of the terms of this permit, the development authorized by this permit
shall terminate on the conveyance of the third party’s interest in Unit Space #80 to any other
party, subject to the exceptions listed herein.

COASTAL COMMISSION

exeTe__ 7
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