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APPEAL NO.:

A-1-MEN-10-001

APPLICANTS:

Phillip H. & Grace Lavender Sharples and Verizon
Wireless

AGENT:

Pamela Nobel, NSA Wireless

LOCAL GOVERNMENT:

County of Mendocino

DECISION:

Approval with Conditions

PROJECT LOCATION:

Approximately 1.8 miles southeast of Mendocino,
on the north side of Comptche-Ukiah Road (CR#
223), and approximately 1.4 miles east of its
intersection with State Highway One, located at
43600 Comptche-Ukiah Road, Mendocino County.

PROJECT DESCRIPTION
(as approved by the County):

Construction and operation of a remote-controlled
telecommunication facility to support a wireless
provider (Verizon Wireless), consisting of a 135foot tall lattice tower with 12 panel antennas and 2
microwave dishes. Associated ground equipment
includes a 60-kilowatt generator, a 210-gallon fuel
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storage tank, and a 240-square-foot equipment
shelter.

PROJECT DESCRIPTION
(as amended de novo):

Construction and operation of a remote-controlled
telecommunication facility on a private residential
parcel to support a wireless provider (Verizon
Wireless), consisting of a 160-foot tall lattice tower
with 12 panel antennas; 2 microwave dishes; 2
wireless GPS antennas; and ground-based
equipment. Project includes improvements to an
existing access road; clearing trees and herbaceous
vegetation for the construction of the tower; limbing
trees for vertical clearance along the access road;
installation of underground power and telephone
lines; and above ground utility metering and
termination equipment. The facility will be located
within a fenced lease area consisting of
approximately 1500 square feet (30’x50’).

APPELLANTS:

(1) the California Native Plant Society, Dorothy
King Young Chapter; (2) Carol & Robert
Zvolensky, D’Ann Finley, Phil Conwell, and
Wilbert Horne; and (3) Commissioners Stone and
Sanchez.

SUBSTANTIVE FILE
DOCUMENTS:

1) Mendocino County file CDU No. 13-2007;
2) Mendocino County Local Coastal Program;

SUMMARY OF STAFF RECOMMENDATIONS:
1.

Summary of Staff Recommendation: Substantial Issue

The staff recommends that the Commission, after public hearing, determine that a
SUBSTANTIAL ISSUE exists with respect to the grounds on which the appeal has been
filed, and that the Commission hold a de novo hearing, because the appellants have raised
a substantial issue with the local government’s action and its consistency with the
certified Local Coastal Program (LCP).

Sharples & Verizon Wireless
A-1-MEN-10-001 SI and de novo
Page 3

On December 17, 2009, the Mendocino County Planning Commission approved Coastal
Development Use Permit No. CDU 13-2007 for the construction and operation of a
telecommunication facility consisting of a 135-foot-tall lattice tower, 12 panel antennas,
two microwave dishes, and ground based equipment. The approved development is
located at 43600 Comptche-Ukiah Road, approximately 1.8 miles southeast of the Town
of Mendocino (APN 119-410-17) (Exhibit Nos. 1 and 2).
Three separate appeals of the County’s decision to grant the permit with conditions were
filed in a timely manner with the Commission within 10 working days of receipt by the
Commission of the County's Notice of Final Action. The appeals were filed by (1) the
California Native Plant Society, Dorothy King Young Chapter; (2) Carol & Robert
Zvolensky, D’Ann Finley, Phil Conwell, and Wilbert Horne; and (3) Commissioners
Stone and Sanchez.
The appeals allege the approval of CDU 13-2007 by Mendocino County is inconsistent
with the policies and standards of the certified Local Coastal Program (LCP) including,
but not limited to, policies and standards regarding development within and adjacent to
environmentally sensitive habitat areas (ESHA). The Commission finds that the appeals
raise a substantial issue of conformance of the project as approved with the ESHA
protection provisions of the certified LCP including, but not limited to, the LUP’s
references to Section 30240 of the Coastal Act, and including LUP Policy 3.1-7, CZC
Section 20.496.020, CZC Section 20. 532.100(A)(1)(b), and CZC Section 20.
532.100(A)(1)(a), because (1) the approved development does not provide a buffer
between the development and rare plant ESHA and ESHA buffers are not allowed to be
reduced to less than 50 feet; (2) only resource dependent uses are allowed in a rare plant
ESHA and a telecommunication facility is not an allowed use within rare plant ESHA;
(3) the County has not demonstrated there is not a feasible less environmentally
damaging alternative to locating the development with the ESHA; and (4) the
development will result in significant degradation of rare plant ESHA in the location of
the approved telecommunications facility.
The motion to adopt the staff recommendation of Substantial Issue is found on page
8.
2.

Summary of Staff Recommendation De Novo: Approval with Conditions

Staff recommends that the Commission approve with conditions the coastal development
permit for the proposed project at Alternative Site 4. Staff believes that as conditioned,
the development as amended for purposes of the Commission’s de novo hearing would be
consistent with the policies and standards of the Mendocino County LCP pertaining to
development in highly scenic areas and on ridges, and would avoid impacts to
environmentally sensitive habitat.
Proposed Project
For the purposes of de novo review by the Commission, the applicants submitted an
amended project description dated April 2, 2010 and modified site plans dated March 29,
2010 (Exhibit Nos. 11 and 12). The amended project information relocates the proposed
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project to a site that is located outside of ESHA and more than 50 feet outside ESHA
buffers (Recommended Alternative 4), thereby eliminating the potential for the
development to adversely impact environmentally sensitive habitat.. The amended project
includes an updated botanical assessment with ESHA buffer analyses.
The proposed project site is located approximately 1.8 miles southeast of Mendocino, on
the north side of Comptche-Ukiah Road (CR# 223), and approximately 1.4 miles east of
its intersection with State Highway One, located at 43600 Comptche-Ukiah Road,
Mendocino County. The site is located on an approximately 12.41-acre rural residential
parcel that is currently developed with a single-family residence.
The subject property is designated in the Coastal Land Use Plan and zoned in the Coastal
Zoning Ordinance as Rural Residential – 5-acre minimum parcel size (RR-5). The
proposed telecommunications facility is a form of land use consistent with the Major
Impact Services and Utilities land use type listed in the LCP. Both the Coastal Land Use
Plan and Coastal Zoning Ordinance list the Major Impact Services and Utilities land use
type as a conditional use in the Rural Residential land use classification and zoning
district.
As revised for purposes of de novo review, the proposed project involves construction
and remote operation a telecommunication facility on the approximately 12.41-acre
private residential parcel to support a wireless provider (Verizon Wireless). The proposed
facility will consist of a 160-foot tall lattice tower with 12 panel antennas; 2 microwave
dishes; 2 wireless GPS antennas; and ground-based equipment. The project includes
improvements to an existing 10-foot-wide earthen access road; clearing trees and
herbaceous vegetation for the construction of the tower; limbing trees for vertical
clearance along the access road; installation of underground power and telephone lines;
and above ground utility metering and termination equipment. The facility will be located
within an approximately 1500 square feet (30’x50’) fenced lease area located north of the
County approved site.
The revised project site is located outside of ESHA, and more than 50 feet outside ESHA
buffers (Exhibit Nos. 11). The relocated site is approximately 75 feet north of the
County-approved building site, and approximately 3 feet lower in elevation. The Countyapproved tower (135 feet) is 25 feet lower in height than the currently proposed tower
(160 feet).
Underground power and telephone lines will be installed within the centerline of the
access road. The applicant’s botanist has suggested using underground horizontal boring
techniques to avoid significant impacts to adjacent pygmy ESHA that surrounds the road,
thereby protecting roots and preserving the hydrology.
Road improvements include widening the first 15 feet of driveway approach that adjoins
Comptche-Ukiah road, pursuant to Mendocino County Department of Transportation
(DOT) requirements, to a width of 14 feet and paving this surface with asphalt concrete.
The remainder of the access road will be surfaced with a layer of crushed road base and
angular rock.
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Construction of the telecommunications facility requires clearance of 1,500 square feet
for installation of a concrete slab and a surrounding 6-foot-tall chain-link fence with 3
strands of barbed wire. To accommodate the building site, Recommended Alternative 4
proposes removal of 11 trees; refer to Exhibit 14 pages 3 and 4 for a summary of tree
species and sizes to be removed.
To satisfy state fire safe regulations pursuant to CalFire Conditions of Approval
referenced in file No. 155-07, trees overhanging the access road will be limbed to
maintain 15 feet of vertical clearance. CalFire also requires maintenance of a 30-foot
clearance of vegetation for fire-safe defensible space. These requirements are discussed
further in ESHA findings below.
Ground-based equipment includes a canopy shed to house battery cabinets for back-up
power, and transmitting and receiving equipment. Two air-conditioning units will be
mounted to the shed to provide cooling for the equipment. The applicant also proposes to
install a 60kw diesel generator to provide back-up power in the event of a prolonged
power outage. The applicant indicates the generator will meet the County’s noise
standard of 50dBa or less at the nearest off-site residence.
Visual Resources
The LCP policies and standards governing the protection of visual resources at the site,
which is located on a ridge in a designated highly scenic area, require conformance with a
number of visual criteria, including criteria related to: (1) minimizing the impacts of
development on ridges; (2) minimizing landform alteration; (3) utilizing tree planting to
screen development; (4) utilizing appropriate building materials, colors, and lighting; (5)
protecting views to and along the coast; and (6) ensuring the development is visually
compatible with and subordinate to the character of its setting. For the reasons discussed
below, the staff believes that the development as conditioned is consistent with both the
LUP policies and zoning standards affecting development within highly scenic areas and
the LUP policies and zoning standards affecting development on ridges.
As part of the initial project review, the County used a balloon test to conduct a visual
simulation of the affects of the project. The balloon was placed at the alternate “meadow”
site (approximately 120 feet west of the County-approved site) to prevent the balloon
from becoming stuck in the trees, and raised to the originally-proposed tower height of
135 feet (Exhibit 13). County staff drove along the closest public roads to help determine
the project’s visual impact to the surrounding area. The County noted the tower would be
visible briefly when driving past the subject property on Comptche-Ukiah Road from
either direction. The County was also able to see the balloon using binoculars from
vantage points within the Town of Mendocino including from the High School, which is
on some of the higher elevation land in the Town.
The applicants have prepared visual simulations using photos taken of the balloon test
and extrapolating the location and heights to the proposed alternate locations (Exhibit
13). The simulations include photographs marking the tower location as viewed from
three different vantage points in the Town of Mendocino (see Exhibit 13), including the
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following: (1) looking southeast from Mendocino High School; (2) looking southeast
from Lake Street; (3) looking southeast from Main Street.
Based upon the simulations that include the existing trees in place, the proposed facility
will be slightly visible above the ridgeline, but due to the distance from town and the
placement of the facility within a wooded area on the property, it appears the facility will
be relatively unnoticed unless viewed with binoculars. Therefore, the photographs in the
visual analysis indicate that the proposed tower would not be prominent from the various
public vantage points and not even visible from most.
The existing mature forest vegetation at the top of the ridge is a significant defining
element of the ridgeline in this location and provides a screening backdrop to the
proposed telecommunications facility as viewed from the Town of Mendocino. The
proposed facility has been sited on a relatively level terrace at the top of the ridge.
Construction of the proposed facility would not involve significant grading. Additionally,
the proposed facility would be served by an existing earthen access road. No new
driveway access or associated grading would be required.
The proposed facility would not include reflectors or beacons. The FAA does not require
such features for towers that are less than 200 feet in height. Special Condition No. 9
limits the use of lighting on the facility to the minimum necessary for safety, and prohibits
the use of reflectors or beacons. It further limits all lighting to low-wattage, directionallydowncast lighting.
Special Condition No. 10 would require that existing trees and other vegetation outside
the building site, which provide screening for the proposed facility and associated access
roads, be maintained in good condition throughout the life of the project, and requires 1:1
replacement with natives of any trees that die or become decadent.
In addition, Special Condition No. 5 would require that any future improvements to the
telecommunications facility would require a coastal development permit such that the
County and the Commission would have the ability to review all future development on
the site to ensure that future improvements would not be sited or designed in a manner
that would result in an adverse environmental impacts, including impacts on views.
For all of the reasons discussed above, the proposed development would be visually
compatible with and subordinate to the character of its setting, as required by LCP
policies regarding new development located in highly scenic areas. Therefore, staff
believes that, as conditioned, the proposed development will: (a) be sited and designed to
protect views to and along the ocean and scenic coastal areas; and (b) minimize the
alteration of natural landforms, and (c) be compatible with the character or the
surrounding area consistent with LUP Policy 3.5-4 and CZC Section 20.504.020(D).
ESHAs
Several rare plant species occur on the subject property: much of the property is
dominated by a Mendocino Cypress (Hesperocyparis pygmaea)/ Bolander Pine (Pinus
contorta var. bolanderi) woodland. These species, combined with the presence of both
Labrador tea (Ledum glandulosum) swamp habitat along the southwestern portion of the
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property and near a meadow containing pygmy manzanita (Arctostaphylos
mendocinoensis), are indicative of the “Mendocino pygmy cypress Woodland” vegetation
community type (Sawyer and Keelor-Wolf 2009). The Mendocino pygmy cypress
community type is itself recognized as a sensitive plant community with a CNDDB
state/global ranking of “S2/G2.” The Commission has consistently found in actions on
other coastal development permits that the Mendocino pygmy cypress woodland
community is a form of ESHA. Other special-status species in and near the meadow
include the local endemic corn lily (Veratrum fimbriatum) and California sedge (Carex
californica), which has a CNPS listing of 2.3.
In addition, because of their relative rarity at the state and global levels, Bolander pine
and Mendocino cypress as species meet the rarity test for designation as ESHA under the
above cited Coastal Act and LCP policies.
The County-approved development site (Site 1) occurs within pygmy ESHA. Two other
alternatives were considered during the County review of the project. Alternative Site 2
was similarly located in pygmy ESHA that had been maintained over the years as a
meadow, which included wetland characteristics. Although located outside of ESHA and
ESHA buffers, Alternative Site 3 was dismissed by the applicant due to limitations of
feasibility resulting from steep topography and poor soils.
Alternative 4, the proposed new facility site for purposes of the Commission’s de novo
review of the proposed telecommunications facility is located within the 100-foot ESHA
buffer, but has been sited outside the minimum 50-foot ESHA buffer. Alternative 4 is
sited and designed to prevent impacts to ESHA, and Special Condition 6 ensures the
development will be compatible with the continuance of habitat by limiting activities that
may occur at the building site, and requiring an erosion and drainage control plan. Special
Condition 8G requires the presence of a botanist onsite during construction activities to
ensure surrounding ESHA areas are protected. Therefore, the Commission finds that, as
conditioned, the proposed Alternative 4 development is consistent with LUP Policy 3.1-7
and CZC Section 20.496.020(A)(4)(a)-(k).
In addition to the recommended special conditions regarding the protection of visual
resources, staff is recommending Special Condition No. 6 requiring implementation of
standard Best Management Practices (BMPs) during construction to control the erosion
of exposed soils and minimize sedimentation of coastal waters during construction.
Therefore, as conditioned, staff recommends that the Commission find that the project is
consistent with the certified Mendocino County LCP.
The Motion to adopt the Staff Recommendation of Approval with Conditions is
found on page 8.
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I.

STAFF RECOMMENDATION, MOTION AND RESOLUTION ON
SUBSTANTIAL ISSUE

Pursuant to Section 30603(b) of the Coastal Act and as discussed below, the staff
recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal has been filed. The proper motion is:

Motion:
I move that the Commission determine that Appeal No. A-1-MEN-10-001 raises
No Substantial Issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.
Staff Recommendation:
Staff recommends a NO vote. Following the staff recommendation will result in the
Commission conducting a de novo review of the application, and adoption of the
following resolution and findings. Passage of this motion, via a yes vote, will result in a
finding of No Substantial Issue and the local action will become final and effective. The
motion passes only by an affirmative vote of the majority of the appointed
Commissioners present.
Resolution to Find Substantial Issue:
The Commission hereby finds that Appeal No. A-1-MEN-10-001 presents a substantial
issue with respect to the grounds on which the appeal has been filed under Section 30603
of the Coastal Act regarding consistency of the proposed project with the Certified Local
Coastal Plan and/or the public access and recreation policies of the Coastal Act.

II.

MOTION, STAFF RECOMMENDATION DE NOVO, AND RESOLUTION

The staff recommends that the Commission adopt the following resolution:
Motion:
I move that the Commission approve Coastal Development Permit No. A-1-MEN10-001, subject to conditions, pursuant to the staff recommendation.
Staff Recommendation of Approval:
Staff recommends a YES vote. Passage of this motion will result in approval of
the permit as conditioned and adoption of the following resolution and findings.
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The motion passes only by affirmative vote of a majority of the Commissioners
present.
Resolution to Approve Permit:
The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the
development as conditioned will be in conformity with the certified Mendocino
County LCP. Approval of the permit complies with the California Environmental
Quality Act because either: 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of
the development on the environment; or 2) there are no further feasible mitigation
measures or alternatives that would substantially lessen any significant adverse
impacts of the development on the environment.

PART ONE – SUBSTANTIAL ISSUE
STAFF NOTES:
1.

Appeal Process

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603).
Section 30603 states that an action taken by a local government on a coastal development
permit application may be appealed to the Commission for certain kinds of
developments, including developments located within certain geographic appeal areas,
such as those located between the sea and the first public road paralleling the sea, or
within three hundred feet of the inland extent of any beach, or of the mean high tide line
of the sea where there is no beach, or within one hundred feet of any wetland or stream,
or within three hundred feet of the top of the seaward face of any coastal bluff, or those
located in a sensitive coastal resource area.
Furthermore, developments approved by counties may be appealed if they are not
designated the “principal permitted use" under the certified LCP. Finally, developments
which constitute major public works or major energy facilities may be appealed, whether
approved or denied by the city or county. The grounds for an appeal are limited to an
allegation that the development does not conform to the standards set forth in the certified

Sharples & Verizon Wireless
A-1-MEN-10-001 SI and de novo
Page 10

local coastal program and, if the development is located between the first public road and
the sea, the public access policies set forth in the Coastal Act.
The subject development is appealable to the Commission because (1) the approved
subdivision is a form of development not designated as the “principal permitted use”
under the certified LCP, and (2) the approved development is located within a sensitive
coastal resource area (“highly scenic area”) pursuant to Section 30603(a)(3) of the
Coastal Act.
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that no substantial issue is raised by the appeal. In this case,
because the staff is recommending no substantial issue, the Commission will hear
arguments and vote on the substantial issue question. Proponents and opponents will
have three minutes per side to address whether the appeal raises a substantial issue. The
only persons qualified to testify before the Commission on the substantial issue question
are the applicant, the appellant and persons who made their views known before the local
government (or their representatives), and the local government. Testimony from other
persons regarding substantial issue must be submitted in writing. It takes a majority of
Commissioners present to find that no substantial issue is raised.
Unless it is determined that there is no substantial issue, the Commission would continue
with a full public hearing on the merits of the project. If the Commission were to conduct
a de novo hearing on the appeal, the applicable test for the Commission to consider would
be whether the development is in conformity with the certified Local Coastal Program.
2.

Filing of Appeals

Three separate appeals of the County’s decision to grant the permit with conditions were
filed in a timely manner with the Commission within 10 working days of receipt by the
Commission of the County's Notice of Final Action (Exhibit No. 9 ) on January 6, 2010
3, 2008. The appeals were filed by (1) the California Native Plant Society, Dorothy King
Young Chapter; (2) Carol & Robert Zvolensky, D’Ann Finley, Phil Conwell, and Wilbert
Horne; and (3) Commissioners Stone and Sanchez.
3.

49-Day Waiver

The hearing on the appeal was originally scheduled to be opened during the
Commission’s February, 2010 meeting. Pursuant to Section 30621 of the Coastal Act, an
appeal hearing must be set within 49 days from the date an appeal of a locally issued
coastal development permit is filed. On February 2, 2010, prior to the 49th day after the
filing of the appeal and after publication of an initial staff recommendation on the
substantial issue question, the applicants submitted a signed 49-Day Waiver waiving the
applicants’ right to have a hearing set within 49 days from the date the appeal had been
filed and requested a postponement.
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III.

FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:
A.

Appellants Contentions:

Appellant A: California Native Plant Society, Dorothy King Young Chapter, claims that
the approved project is inconsistent with the environmentally sensitive habitat area
(ESHA) protection provisions of the Mendocino County certified Local Coastal Program
(LCP) because the County’s findings fail to identify the forest area where the
telecommunications facility is proposed as part of a Mendocino Cypress Alliance (pygmy
forest) rare plant community ESHA and the approved facility will displace portions of
this ESHA.
Appellant B: Carol & Robert Zvolensky, D’Ann Finley, Phil Conwell , and Wilbert
Horne claim that the approved project is inconsistent with the ESHA protection
provisions of the certified LCP, specifically CZC Section 20.532.100(A)(1)(b), because
the County’s findings for approval do not demonstrate that there is no feasible less
environmentally damaging alternative to locating the telecommunications facility in an
ESHA as approved. The appellant believes that an open meadow on the subject property
that reportedly does not currently contain rare plant ESHA should be reexamined as an
alternative location for the facility that would avoid impacts to the rare plant ESHA.
Appellant C: Commissioners Mark Stone and Esther Sanchez claim that the approved
project is inconsistent with the ESHA protection provisions of the certified LCP
including, but not limited to, LUP Policy 3.1-7 and CZC Section 20.496.020 because the
approved development is located within rare plant ESHA and (1) ESHA buffers are not
allowed to be reduced to less than 50 feet, and (2) only development allowed in the
adjacent ESHA can be allowed within a buffer area and a telecommunication facility is
not an allowed use within rare plant ESHA. The requirements of Coastal Act Section
30240(a) that environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values and only uses dependent on those resources shall
be allowed within those areas also precludes the development of a telecommunications
facility within rare plant ESHA.
B.

Local Government Action

On December 17, 2009, the Mendocino County Planning Commission approved Coastal
Development Use Permit No. CDU 13-2007 for the construction and operation of a
telecommunication facility consisting of a 135-foot-tall lattice tower, 12 panel antennas,
two microwave dishes, and ground based equipment. The approved development is
located at 43600 Comptche-Ukiah Road, approximately 1.8 miles southeast of the Town
of Mendocino (APN 119-410-17) (Exhibit Nos. 1 and 2).
The decision of the County Planning Commission was not appealed at the local level to
the County Board of Supervisors. The County then issued a Notice of Final Action,
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which was received at the Commission’s North Coast District Office on January 6, 2010
(Exhibit No. 9). Section 13573 of the Commission’s regulations allows for appeals of
local approvals to be made directly to the Commission without first having exhausted all
local appeals when, as here, the local jurisdiction charges an appeal fee for the filing and
processing of local appeals.
Three separate appeals of the County’s decision to grant the permit with conditions were
filed in a timely manner with the Commission. The appeals were filed by (1) the
California Native Plant Society, Dorothy King Young Chapter; (2) Carol & Robert
Zvolensky, D’Ann Finley, Phil Conwell, and Wilbert Horne; and (3) Commissioners
Stone and Sanchez.
C.

Commission’s Appeal Jurisdiction Over the Project

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603). Section 30603 states that an action
taken by a local government on a coastal development permit application may be
appealed to the Commission for certain kinds of developments, including developments
located within certain geographic appeal areas, such as those located between the sea and
the first public road paralleling the sea, or within three hundred feet of the inland extent
of any beach, or of the mean high tide line of the sea where there is no beach, or within
one hundred feet of any wetland or stream, or within three hundred feet of the top of the
seaward face of any coastal bluff, or those located in a sensitive coastal resource area,
such as designated “special communities.” Furthermore, developments approved by
counties may be appealed if they are not designated the “principal permitted use" under
the certified LCP. Finally, developments which constitute major public works or major
energy facilities may be appealed, whether approved or denied by the city or county. The
grounds for an appeal are limited to an allegation that the development does not conform
to the standards set forth in the certified local coastal program and, if the development is
located between the first public road and the sea, the public access policies set forth in the
Coastal Act.
The subject development is appealable to the Commission pursuant to Section 30603 of
the Coastal Act because (1) the approved subdivision is a form of development that is not
designated as a “principal permitted use” under the certified LCP and (2) the approved
development is located within a sensitive coastal resource area pursuant to Section
30603(a)(3) of the Coastal Act (see below).
The Approved Development is Not Designated the Principal Permitted Use
The subject property is designated in the Coastal Land Use Plan and zoned in the Coastal
Zoning Ordinance as Rural Residential – 5-acre minimum parcel size (RR-5). The
approved telecommunications facility is a form of land use consistent with the Major
Impact Services and Utilities land use type listed in the LCP. Both the Coastal Land Use
Plan and Coastal Zoning Ordinance list the Major Impact Services and Utilities land use
type as a conditional use in the Rural Residential land use classification and zoning
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district. Therefore, the approved use is not the principal permitted use for the subject
property and the County’s decision to grant the Coastal Development Use permit for the
development is appealable to the Commission pursuant to Section 30603 of the Coastal
Act.
The Approved Development is Located Within a Sensitive Coastal Resource Area
Section 30116 of the Coastal Act defines “Sensitive Coastal Resource Areas” as follows:
"Sensitive coastal resource areas" means those identifiable and geographically bounded
land and water areas within the coastal zone of vital interest and sensitivity. “Sensitive
coastal resource areas” include the following:
(a) Special marine and land habitat areas, wetlands, lagoons, and estuaries as mapped
and designated in Part 4 of the coastal plan.
(b) Areas possessing significant recreational value.
(c) Highly scenic areas. (emphasis added)
(d) Archaeological sites referenced in the California Coastline and Recreation Plan or
as designated by the State Historic Preservation Officer.
(e) Special communities or neighborhoods which are significant visitor destination
areas.
(f) Areas that provide existing coastal housing or recreational opportunities for lowand moderate-income persons.
(g) Areas where divisions of land could substantially impair or restrict coastal access.

Section 30502 of the Coastal Act indicates that sensitive coastal resource areas are areas
within the coastal zone where the protection of coastal resources and public access
requires, in addition to the review and approval of zoning ordinances, the review and
approval by the Commission of other implementing actions to protect coastal resources.
Sensitive coastal resource areas (SCRAs) can be designated either by the Commission
pursuant to Section 30502 of the Coastal Act, or by local government by including such a
designation in its Local Coastal Program (LCP).
Section 30502 directs the Commission to designate SCRAs not later than September 1,
1977, pursuant to a report which must contain the following information:
(1) A description of the coastal resources to be protected and the reasons why the area
has been designated as a sensitive coastal resource area;
(2) A specific determination that the designated area is of regional or statewide
significance;
(3) A specific list of significant adverse impacts that could result from development where
zoning regulations alone may not adequately protect coastal resources or access;
(4) A map of the area indicating its size and location.

The Commission did not ultimately designate SCRAs or make recommendations to the
Legislature, as contemplated by Section 30502 and 30502.5. Because it did not designate
SCRAs, the Commission does not have the authority to require local governments to
adopt such additional implementing actions. Nothing in Sections 30502 or 30502.5,
however, overrides other provisions in the Coastal Act that assign primary responsibility
to local governments for determining the contents of LCPs and that authorize local
governments to take actions that are more protective of coastal resources than required by
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the Coastal Act. Such Coastal Act provisions support the position that the Commission
does not have the exclusive authority to designate SCRAs. In 1977, the Attorney
General’s Office advised the Commission that if the Commission decided not to
designate SCRAs, local government approvals of development located in SCRAs
delineated in LCPs would nonetheless be appealable to the Commission.
The ability of local governments to designate SCRAs in LCPs is further supported by the
legislative history of changes to Section 30603. In 1982, after the 1978 deadline for the
Commission to designate SCRAs, the Legislature amended the provisions of Section
30603 that relate to appeals of development located in SCRAs. (Cal. Stats. 1982, c. 43,
sec. 19 (AB 321 - Hannigan). The Legislature's 1982 revisions to the SCRA appeal
process demonstrate that the Commission's decision not to designate SCRAs did not have
the effect of preventing local governments from designating SCRAs through the LCP
process. If the Commission's decision not to designate SCRAs rendered the Coastal Act
provisions that relate to SCRAs moot, the Legislature's action in 1982 would have been a
futile and meaningless exercise. Instead, by deliberately refining the SCRA appeal
process, the Legislature confirmed that local governments continue to have the authority
to designate SCRAs.
Although a city or county is not required to designate SCRAs in their LCP, at least four
local governments have chosen to do so. The Commission has certified LCPs that contain
SCRA designations from the City of Grover Beach (1982), San Luis Obispo County
(1987), the City of Dana Point (1989) and the segment of Mendocino County’s LCP that
covers areas outside of the town of Mendocino (1992).
Designation of SCRAs in this manner is consistent with the reservation of local authority,
under Section 30005, to enact certain regulations more protective of coastal resources
than what is required by the Act. As noted above, the Coastal Act does not require local
governments to designate SCRAs, but local governments are allowed to designate such
areas.
The appeal of Mendocino County Coastal Development Use Permit CDU No. 13-2007
was accepted by the Commission in part, on the basis that the project site is located in a
sensitive coastal resource area designated by Mendocino County and certified by the
Commission when the County’s LCP was certified in 1992.
The applicable designation of sensitive coastal resource areas was accomplished in the
LCP by defining sensitive coastal resource areas within the LCP to include “highly scenic
areas,” and by mapping specific geographic areas on the certified Land Use Maps as
“highly scenic.” Chapter 5 of the Mendocino County General Plan Coastal Element (the
certified Land Use Plan) and Division II of Title 20, Section 20.308.105(6) of the
Mendocino County Coastal Zoning Code (CZC), both define “Sensitive Coastal Resource
Areas” to mean “those identifiable and geographically bounded land and water areas
within the coastal zone of vital interest and sensitivity.” Subparts (c) of these sections
include “highly scenic areas.” This definition closely parallels the definition of SCRA
contained in Section 30116 of the Coastal Act. Mendocino LUP Policy 3.5 defines
highly scenic areas to include, in applicable part, “those [areas] identified on the Land
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Use Maps as they are adopted.” Adopted Land Use Map No. 17 designates the area
inclusive of the site that is the subject of Mendocino County CDU No. 13-2007 as highly
scenic. Therefore, it is clear that by defining sensitive coastal resource areas to include
highly scenic areas, and by then mapping designated highly scenic areas on the adopted
Land Use Maps, the County intended that highly scenic areas be considered sensitive
coastal resource areas.
Section 30603 of the Coastal Act states that “after certification of its local coastal
program, an action taken by a local government on a coastal development permit may be
appealed to the Commission…” Included in the list of appealable developments are
developments approved within sensitive coastal resource areas. Additionally, Division II
of Title 20, Section 20.544.020(B)(6) of the certified Mendocino County Coastal Zoning
Code specifically includes developments approved “located in a sensitive coastal
resource area” as among the types of developments appealable to the Coastal
Commission.
Therefore, for all of the above reasons, the Commission finds that as (1) highly scenic
areas are designated and mapped in the certified LCP as a sensitive coastal resource area,
and (2) approved development located in a sensitive coastal resource area is specifically
included among the types of development appealable to the Commission in the certified
LCP, Mendocino County’s approval of local CDP No. CDU No. 13-2007 is appealable
to the Commission under Section 30603(a)(3) of the Coastal Act and Section
20.544.020(B)(6) of the certified Mendocino County Coastal Zoning Code.
D.

Site and Project Description

The proposed project site is located approximately 1.8 miles southeast of Mendocino, on
the north side of Comptche-Ukiah Road (CR# 223), and approximately 1.4 miles east of
its intersection with State Highway One, located at 43600 Comptche-Ukiah Road,
Mendocino County. The site is located on an approximately 12.41-acre private residential
parcel that is currently developed with a single-family residence.
The subject property is designated in the Coastal Land Use Plan and zoned in the Coastal
Zoning Ordinance as Rural Residential – 5-acre minimum parcel size (RR-5). The
proposed telecommunications facility is a form of land use consistent with the Major
Impact Services and Utilities land use type listed in the LCP. Both the Coastal Land Use
Plan and Coastal Zoning Ordinance list the Major Impact Services and Utilities land use
type as a conditional use in the Rural Residential land use classification and zoning
district.
The property is on the fourth marine terrace on the south edge of Big River. Several rare
plant species occur on the subject property: much of the property is dominated by a
Mendocino Cypress (Hesperocyparis pygmaea)/ Bolander Pine (Pinus contorta var.
bolanderi) woodland. These species, combined with the presence of both Labrador tea
(Ledum glandulosum) swamp habitat along the southwestern portion of the property and
near a meadow containing pygmy manzanita (Arctostaphylos mendocinoensis), are
indicative of the “Mendocino pygmy cypress Woodland” vegetation community type
(Sawyer and Keelor-Wolf 2009). The Mendocino pygmy cypress community type is
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itself recognized as a sensitive plant community with a CNDDB state/global ranking of
“S2/G2.” The Commission has consistently found in actions on other coastal
development permits that the Mendocino pygmy cypress woodland community is a form
of ESHA. Other special-status species in and near the meadow include the local endemic
corn lily (Veratrum fimbriatum) and California sedge (Carex californica), which has a
CNPS listing of 2.3. In addition, because of their relative rarity at the state and global
levels, Bolander pine and Mendocino cypress as species meet the rarity test for
designation as ESHA under the above cited Coastal Act and LCP policies.
The northwestern portion of the property transitions into an upland forest dominated by
coast redwood (Sequoia sempervirens) and is located upslope from the pygmy forest
habitat. Additional species present in this habitat include western hemlock (Tsuga
heterophylla), Bishop pine (Pinus muricata), tan-oak (Lithocarpus densiflorus), Douglasfir (Pseudotsuga menziesii), and an occasional wax myrtle (Myrica californica). The
northeastern property line is defined as the centerline of a tributary that drains to Big
River, and is located downslope of the upland redwood forest community. According to
the applicant’s project description, tree height in wooded areas is approximately 109 feet.
A private driveway that provides access to the subject property from Comptche-Ukiah
Road transitions into a 10-foot-wide earthen access road. The access road extends
approximately 650 feet towards the proposed project site. The access road forks eastward
towards the existing house approximately 400 feet from its nexus with Comptche-Ukiah
road.
On December 17, 2009, the Mendocino County Planning Commission approved Coastal
Development Use Permit No. CDU 13-2007 for the construction and operation of a
telecommunication facility consisting of a 135-foot-tall lattice tower, 12 panel antennas,
two microwave dishes, and ground based equipment. (Exhibit Nos. 1 and 2).
E.

Substantial Issue Analysis

Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation
that the development does not conform to the standards set forth in the certified local
coastal program or the public access policies set forth in this division.
The contentions raised in the appeal present potentially valid grounds for appeal in that
they allege the project’s inconsistency with policies of the certified LCP.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal
unless it determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
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The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question.” (Cal. Code
Regs., tit. 14, section 13115(b).) In previous decisions on appeals, the Commission has
been guided by the following factors:
1.

The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP and with the
public access policies of the Coastal Act;

2.

The extent and scope of the development as approved or denied by the local
government;

3.

The significance of the coastal resources affected by the decision;

4.

The precedential value of the local government's decision for future
interpretations of its LCP; and

5.

Whether the appeal raises only local issues, or those of regional or statewide
significance.

Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to Code of Civil Procedure, section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that the appeals raise a substantial issue of conformance of the
project as approved by the County with the policies of the certified LCP
1.

Allegation Raising A Substantial Issue

All three appeals contend that the approved project is inconsistent with the
environmentally sensitive habitat area (ESHA) protection provisions of the Mendocino
County certified Local Coastal Program (LCP).
At least two rare tree species occur at the project site: Bolander pine (Pinus contorta var.
bolanderi) and Mendocino cypress (Hesperocyparis pygmaea1).
The County findings contain an exhibit (Exhibit C within Commission Exhibit 9) which
indicates that a total of 44 Pygmy cypress trees (including 10 trees greater than 6 inches
1

Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in
the current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about_ICPN.html). The species was
formerly referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis
pygmaea.
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diameter at breast height (dbh) and 34 trees less than 6 inches dbh) and 16 Bolander pine
trees (including 3 trees greater than 6 inches dbh and 13 trees less than 6 inches dbh), and
18 other trees would be removed from the project footprint to make way for the approved
telecommunication facility.
ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified
Mendocino County LUP, and CZC Section 20.308.040(F) is “…any area in which plant
or animal life or their habitats are either rare or especially valuable because of their
special nature or role in an ecosystem and which could be easily disturbed or degraded
by human activities.” Thus, Coastal Act Section 30107.5, LUP Section 3.1, and CZC
Section 20.308.040(F) set up a two part test for determining an ESHA. The first part is
determining whether an area includes plants or animals or their habitats that are either: (a)
rare; or (b) especially valuable because of their special nature or role in an ecosystem. If
so, then the second part asks whether such plants, animals, or habitats could be easily
disturbed or degraded by human activities. If so, then the area where such plants,
animals, or habitats are located is deemed ESHA by Section 30107.5, LUP Section 3.1,
and CZC Section 20.308.040(F).
The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC
Section 20.308.040(F) is whether an area including plants or animals or their habitats is
either (a) rare, or (b) especially valuable because of its special nature or role in an
ecosystem. As discussed above, at least two rare plant species occur on the subject
property: Bolander pine (Pinus contorta var. bolanderi) and Mendocino cypress
(Hesperocyparis pygmaea). Both species are included on lists of rare, threatened, and
endangered species by the California Native Plant Society2 and the Department of Fish
and Game.3 Both species have a CNPS listing of “1B.2”4 and a CNDDB state/global
ranking of “S2/G2.”5 Because of their relative rarity at the state and global levels,
Bolander pine and Mendocino cypress as species meet the rarity test for designation as
ESHA under the above cited Coastal Act and LCP policies.
As discussed above, at least 16 Bolander pine trees, 44 Mendocino cypress trees, and 18
other trees within the County identified forest ESHA would be removed. These trees exist
within a much larger forest area containing an undocumented number, but many more
tree specimens of the affected ESHA. The large concentrations of Bolander pine and
Mendocino cypress do constitute rare plant habitat and therefore meet the first test for
determining ESHA under Section 30107.5 of the Coastal Act, LUP Section 3.1, and CZC
Section 20.308.040(F).
The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of
the certified LUP) is whether the habitat could be easily disturbed or degraded by human
activities and developments. The large concentrations of rare trees within the project foot
print could be easily disturbed or degraded by human activities and developments such as
2

California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition,
v7-09d). California Native Plant Society. Sacramento, CA. Accessed from http://www.cnps.org/inventory.
3
California Department of Fish and Game, Natural Diversity Database (NDDB). October 2009. Special
Vascular Plants, Bryophytes, and Lichens List. Quarterly publication. 71 pp.
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those that would be necessary to develop them for the approved telecommunication
facility including grading, paving, building construction, foot trampling, etc. In fact, the
County findings acknowledge that many such trees would be eliminated to accommodate
the development. Such activities would fragment or otherwise demolish the presently
intact habitat, reduce habitat size, and degrade and alter habitat quality and conditions
that are integral to the “special nature” of the existing habitat area. Therefore, the large
concentrations of Bolander pine and Mendocino cypress in the approved project site meet
the second test for determining ESHA under Section 30107.5 of the Coastal Act, LUP
Section 3.1, and CZC Section 20.308.040(F).
Besides Bolander pine and Mendocino cypress rare plant ESHA, the approved
development site may constitute other forms of ESHA. The County staff report and
findings indicate that the project site is within Bishop Pine, Shore Pine, and Pygmy
Cypress forest types which the County indicates are forest types that are deemed
Environmentally Sensitive Habitat Areas (ESHAs). In addition, Appellant A, the
California Native Plant Society, contends that the site should be identified as part of a
Mendocino Cypress Alliance (pygmy forest) rare plant community ESHA. Appellant A
also indicates that the site is likely to contain Shore Pine Forest rare plant community
ESHA. The presence or extent of these other forms of ESHA on the development site is
not clear. The County’s findings for approval of the project do not document the extent to
which these possible rare plant communities may be present on the site and do not
analyze how any of these other possible ESHA on the site conform with the Coastal Act
and LCP definitions of ESHA. Whether or not these other forms of ESHA exist at the site
and would be affected by the approved development, the presence of Bolander pine and
Mendocino cypress rare plant ESHA at the development site has been established as
discussed above, and is not in dispute.
The County staff had recommended that the project be denied on the basis that the project
will result in the removal of ESHA and that a less environmentally damaging alternative
exists on the property. The County staff identified a meadow area located approximately
120 feet southwest of the proposed site where there was sufficient area to site the
telecommunication facility and maintain at least a 50-foot buffer from all ESHA. In its
action to approve the project over the County staff recommendation of denial, the
Planning Commission found that based on testimony of the applicant’s biologist, the
meadow area (although not ESHA now) was likely to be future ESHA and has an overall
equal value to the project site, and all feasible mitigation measures related to impacts
have been adopted.
Whether or not the alternative meadow site may become an ESHA in the future, the
County’s findings fail to address the consistency of the approved development with the
ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 20.496.020 including
(1) why a buffer width less than 100 feet may be appropriate, (2) how a reduced buffer is
allowable based on analysis of the seven criteria specified in CZC Section
20.496.020(A)(1) that must be applied in determining whether a potential reduction of the
ESHA buffer is warranted, (3) how a buffer less than the minimum of 50 feet required by
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) is allowable at all under the LCP.
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Furthermore, the County’s approval acknowledges that a future telecommunication
facility would be located directly within the ESHA and would require the removal of rare
trees, and the County’s findings fail to address how these ESHA resources will not be
significantly degraded by the proposed development as required by CZC Section
20.532.100(A)(1)(a).
LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be
permitted within a buffer area if the development is for a use that is the same as those
uses permitted in the adjacent environmentally sensitive habitat area, and if the
development complies with specified standards as described in subsections (1)-(3) of
LUP Policy 3.1-7 and 4(a)-(k) of Section 20.496.020. CZC Section 20.532.100(A)(1)(a)
requires that ESHA resources affected by development will not be significantly degraded
by the proposed development. The LCP policies identify specific uses permitted in
wetland and riparian ESHAs, but do not specifically identify what uses are allowed
within rare plant ESHA, and by extension, within the rare plant buffer.
Coastal Act Section 30240(a) states that environmentally sensitive habitat areas shall be
protected against any significant disruption of habitat values, only uses dependent on
those resources shall be allowed within those areas. Although Section 30240 of the
Coastal Act is not listed in the section of the certified Land Use Plan entitled, “Coastal
Element Policies: Habitats and Natural Resources,” which contains LUP Policy 3.1-7 and
other LUP policies governing the protection of ESHA, Section 30240 is listed and
referred to in the narrative for the section of the Land Use Plan containing the other LUP
policies governing the protection of ESHA.
Although local governments are responsible for drafting the precise content of their
LCPs, the Coastal Act requires that LCPs must, at a minimum, conform to and not
conflict with the resource management standards and policies of the Coastal Act. It can
be presumed that the County was aware that the Coastal Act established the minimum
standards and policies for local coastal programs and knew, that in drafting its local
coastal program, it was constrained to incorporate the development restrictions of Section
30240(a) of the Coastal Act, including the restriction that only uses dependent on those
resources shall be allowed in those areas. It can also be assumed that in certifying the
Mendocino County LCP, the Commission understood and found that the LCP conformed
to (i.e. incorporated) the minimum policies and standards of the Coastal Act, including
the development restrictions of Section 30240(a).
As noted above, the narrative for the section of the Land Use Plan containing LUP
policies governing the protection of ESHA includes Section 30240. In addition, the
narrative contains statements that acknowledge the protections afforded by Section 30240
and the County’s commitment to incorporate those protections into the LCP, including
the following statements:
•

“The Coastal Act mandates the preservation of significant natural
resources and habitats;”
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•

“Throughout all policies pertaining to Habitats and Natural Resources
shall run the continuous theme that natural habitat areas constitute
significant public resources which shall be protected not only for the
wildlife which inhabits those areas but for the enjoyment of present and
future populations of the State of California;”

•

This Local Coastal Plan represents the commitment of the County of
Mendocino to provide continuing protection and enhancement of its
coastal resources

The LCP policies do not expressly authorize non-resource dependent uses nor any other
uses within rare plant ESHA. The fact that the LCP policies do not specifically state
what uses are allowed within rare plant ESHA does not mean the policy is intended to
relax the restriction of Section 30240(a) of the Coastal Act that limits uses in habitat
areas to those dependent on habitat resources. An LCP policy that allowed non-resource
dependent uses in rare plant ESHA would be inconsistent with and directly conflict with
Section 30240(a). Moreover, the provisions in the LCP concerning permissible
development in habitat areas are not incompatible with the restrictions in Section
30240(a). These provisions refer generally to maintaining minimum buffers between
development and ESHA, which is not inconsistent with restricting development within
rare plant ESHA to resource dependent uses. Therefore, the Commission finds that the
Mendocino County LCP policies governing rare plant habitat areas restrict development
to resource dependent uses that do not significantly disrupt habitat values.
The protection of ESHA in the coastal zone is an issue of statewide concern addressed by
Section 30240 of the Coastal Act. The approved telecommunication facility is not in any
way dependent on the rare tree or forest habitat at the site. Therefore, as a
telecommunication facility is not listed in the LCP as an allowable use within rare plant
ESHA and the Coastal Act only allows resource dependent uses within an ESHA, the
appeals raise a substantial issue as to whether the approved development conforms with
the use limitations of the certified LCP, including its references to 30240, and including
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4).
Appellant B, Yovlensky et.al., additionally claims that the approved project is also
inconsistent with CZC Section 20.532.100(A)(1)(b). This section of the zoning code
states that no development shall be allowed in an ESHA unless there is no feasible less
environmentally damaging alternative. As discussed above, the Commission finds that
the appeals raise a substantial issue as to whether allowing a telecommunications within a
rare plant ESHA is consistent with the limitations of the ESHA protection requirements
that limit development in rare plant ESHA to only resource dependent uses. Even if the
telecommunications facility were a resource dependent use, which it is not, the
development would also be subject to the limitations of Section 20.532.100(A)(1)(b) that
no development shall be allowed in an ESHA unless there is no feasible less
environmentally damaging alternative. Appellant B claims the development does not
meet this requirement because the County’s findings for approval do not demonstrate that
there is no feasible less environmentally damaging alternative to locating the

Sharples & Verizon Wireless
A-1-MEN-10-001 SI and de novo
Page 22

telecommunications facility in an ESHA as approved. The appellant believes that an
open meadow on the subject property that reportedly does not currently contain rare plant
ESHA should be reexamined as an alternative location for the facility that would avoid
impacts to the rare plant ESHA. Indeed, in recommending denial of the project, County
staff indicated that the meadow contained no known ESHA and locating the
telecommunications facility in the meadow would be a feasible less environmentally
damaging alternative. It should be noted that the property owners of the property
containing both the approved site and the alternative meadow site are coapplicants for the
permit with Verizon Wireless.
The County Planning Commission, in approving the project over the County staff’s
recommendation for denial noted in its findings that the applicants’ biologist provided
testimony that the meadow area is likely to be future ESHA and has overall equal value
to the project site, and that all feasible mitigation measures would be applied to the
project. However, the ESHA protection policies of the LCP do not refer to the protection
or future ESHA, only ESHA. In addition, there is no certainty that the meadow area, if
left on its own, would eventually be colonized by rare plants or rare plant communities
and become an ESHA in the future. In addition, the adopted findings do not demonstrate
how locating the project in an area that is not currently ESHA is not less environmentally
damaging that locating the project as approved within an acknowledged rare plant ESHA
that will require the removal of dozens of rare plants. Therefore, the County has not
adopted findings that provide factual and legal support for addressing the consistency of
the project with the requirements of CZC Section 20.532.100(A)(1)(b), and the
Commission finds that the appeal raises a substantial issue of conformance with Section
20.532.100(A)(1)(b).
Finally, the adopted findings do not fully explain how with the displacement of rare trees
by the approved telecommunications tower, the approved development is consistent with
the requirements of CZC Section 20.532.100(A)(1)(a) that ESHA resources affected by
development will not be significantly degraded by the proposed development. As noted
above, dozens of rare trees would be removed to make way for the development. The
County staff report states that the Department of Fish & Game has indicated that the
removal of the trees project will have a significant impact. The County’s findings note
that the approved development includes mitigation in the form of planting trees of the
affected species within the meadow site that was rejected as a less environmentally
damaging feasible alternative. The fact that mitigation in another location is required by
the County indicates that the ESHA in the location where the telecommunications facility
will be sited will be significantly degraded. In addition, Section 20.532.100(A)(1)(a)
simply prohibits development in an ESHA if the ESHA will be significantly degraded.
This code section does not state that such degradation can be allowed if mitigation is
provided. Therefore, the Commission finds that the appeal raises a substantial issue of
conformance with CZC Section 20.532.100(A)(1)(a).
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6.

Conclusion.

Therefore, because (1) the approved development does not provide a buffer between the
development and rare plant ESHA and ESHA buffers are not allowed to be reduced to
less than 50 feet, (2) only resource dependent uses are allowed in a rare plant ESHA and
a telecommunication facility is not an allowed use within rare plant ESHA, (3) the
County has not demonstrated there is not a feasible less environmentally damaging
alternative to locating the development with the ESHA, and (4) the development will
result in significant degradation of rare plant ESHA in the location of the approved
telecommunications facility, the Commission finds that the appeals raise a substantial
issue of conformance of the project as approved with the ESHA protection provisions of
the certified LCP including, but not limited to, the LUP’s references to Section 30240 of
the Coastal Act, and including LUP Policy 3.1-7, CZC Section 20.496.020, CZC Section
20. 532.100(A)(1)(b), and CZC Section 20. 532.100(A)(1)(a).
CONCLUSION OF PART ONE: SUBSTANTIAL ISSUE
The Commission finds that for the reasons stated above, the project as approved by the
County raises a substantial issue with respect to the conformance of the approved project
with respect to the policies of the certified LCP regarding the protection of visual
resources and environmentally sensitive habitat areas.
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PART TWO—DE NOVO ACTION ON APPEAL
STAFF NOTES:
1.

Procedure

If the Commission finds that a locally approved coastal development permit raises a
Substantial Issue with respect to the policies of the certified LCP and/or the public access
policies of the Coastal Act, the local government’s approval no longer governs, and the
Commission must consider the merits of the project. The Commission may approve,
approve with conditions (including conditions different than those imposed by the
County), or deny the application. Since the proposed project is within an area for which
the Commission has certified a Local Coastal Program and not between the first public
road and the sea, the applicable standard of review for the Commission to consider is
whether the development is consistent with Mendocino County’s certified Local Coastal
Program (LCP).
The Coastal Commission effectively certified the County of Mendocino’s LCP in 1992.
On November 15, 2001, the Mendocino County Planning Commission adopted
Guidelines for the Development of Wireless Communication Facilities to regulate
wireless communication facilities. However, these guidelines have not been adopted or
certified into the local coastal program element of the County land use plan and are
therefore not within the purview of the Commission’s standard of review.
Testimony may be taken from all interested persons at the de novo hearing.
2.

Submittal of Additional Information by the Applicant

For the purposes of de novo review by the Commission, the applicant has provided
Commission staff with supplemental information consisting of the following:
(a) Alternative 4 Site Plans Dated June 1, 2010 (Exhibit No. 11);
(b) Alternative 5 Site Plans Dated June 1, 2010 (Exhibit No. 12);
(c) Botanical Assessment for Alternatives 4 and 5 dated March 29, 2010; (Exhibit
No. 14);
(d) Copy of Revised State Fire Safe Regulations Conditions of Approval prepared by
Cal Fire and submitted June 16, 2010 (Exhibit No. 19);
(e) Photo simulation of proposed project Alternatives 4 and 5 to assess consistency
with visual resource policies, submitted on June 15, 2010 (Exhibit No. 13).
The supplemental information addresses issues raised by the appeal and provides
additional information that was not a part of the record when the County originally acted
to approve the coastal development permit.
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3.

Amended Project Description Submitted by Applicants for de novo Review

For the purposes of de novo review by the Commission, the applicants submitted an
amended project description dated April 2, 2010 and modified site plan showing
preferred alternative project site 4 dated March 29, 2010 (Exhibit No. 11). The amended
project information relocates the proposed project to a site that is located outside of
ESHA and ESHA buffers. The amended project includes an updated botanical assessment
with ESHA buffer analyses.
The amended project description addresses issues raised by the appeal where applicable,
and provides additional information concerning the amended project proposal that was
not a part of the record when the County originally acted to approve the coastal
development permit.

IV.

STANDARD CONDITIONS: See Attachment A.

V.

SPECIAL CONDITIONS:

1.

Assumption of Risk, Waiver of Liability and Indemnity
By acceptance of this permit, the applicant acknowledges and agrees (i) that the
site may be subject to hazards from wildfire and erosion; (ii) to assume the risks
to the applicant and the property that is the subject of this permit of injury and
damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission,
its officers, agents, and employees for injury or damage from such hazards; and
(iv) to indemnify and hold harmless the Commission, its officers, agents, and
employees with respect to the Commission’s approval of the project against any
and all liability, claims, demands, damages, costs (including costs and fees
incurred in defense of such claims), expenses, and amounts paid in settlement
arising from any injury or damage due to such hazards.

2.

Deed Restriction
PRIOR TO ISSUANCE OF COASTAL DEVELOPMENT PERMIT NO. A-1MEN-10-001, the applicant shall submit for the review and approval of the
Executive Director, documentation demonstrating that the applicant has executed
and recorded against the parcel(s) governed by this permit a deed restriction, in a
form and content acceptable to the Executive Director: (1) indicating that,
pursuant to this permit, the California Coastal Commission has authorized
development on the subject property, subject to terms and conditions that restrict
the use and enjoyment of that property; and (2) imposing the Special Conditions
of this permit as covenants, conditions, and restrictions on the use and enjoyment
of the property. The deed restriction shall include a legal description of the entire
parcel or parcels governed by this permit. The deed restriction shall also indicate
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that, in the event of an extinguishment or termination of the deed restriction for
any reason, the terms and conditions of this permit shall continue to restrict the
use and enjoyment of the subject property so long as either this permit or the
development it authorizes, or any part, modification, or amendment thereof,
remains in existence on or with respect to the subject property.
3.

Future Development
This permit is only for the development described in coastal development permit
No. A-1-MEN-10-001. Pursuant to Title 14 California Code of Regulations
section 13253(b)(6), the exemptions otherwise provided in Public Resources Code
section 30610 (b) shall not apply. Accordingly, any future improvements or
changes to the permitted structures shall require an amendment to Permit No. A1-MEN-10-001 from the Commission or shall require an additional coastal
development permit from the Commission or from the applicable certified local
government.

4.

Abandonment of Telecommunications Facilities
PRIOR TO ISSUANCE OF THE COASTAL DEVELOMENT PERMIT, the
applicant shall submit a written agreement that if in the future, the approved
telecommunications tower is no longer needed, the applicant agrees to abandon
the structure and be responsible for the removal of the structure and restore the
site consistent with the character of the surrounding area. Before performing any
work in response to the requirements of this condition, the applicant shall obtain a
coastal development permit amendment from the Commission.

5.

Accommodation of Additional Users
The applicant shall make any extra telecommunications capacity on the tower
available for lease to licensed public or private telecommunication providers.

6.

Revised Plans

A.

PRIOR TO ISSUANCE OF COASTAL DEVELOPMENT PERMIT NO. A1-MEN-10-001, the applicant shall submit final revised plans to the Executive
Director for review and approval. The revised plans shall include a site plan,
building elevation views, and shall provide for the following changes to the
project:
1)

Site Plan Revisions
a. The plans shall depict the location of the telecommunications facility
and surrounding fencing in relation to minimum vegetation clearance
required by the California Department of Forestry and Fire Protection
(CDF) to meet fire safety standards.
b. The plans shall depict that no new development, including but not
limited to CDF vegetation clearance requirements, will encroach
within the minimum 50-foot buffers for all ESHAs.
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c. The plans shall depict the driveway, facility access road, and turnout
location(s) at the minimum width required by the County and by CDF,
and surfaced with gravel or another pervious material.
d. The site plan shall depict runoff and drainage conveyance systems that
are consistent with the provisions of the erosion and runoff control
plan required below.
2)

Erosion and Drainage Runoff Control Plan
a. The plans shall include an erosion and Runoff Control Plan that
incorporates design elements and/or Best Management Practices
(BMPs) which will serve to minimize the volume and velocity of
stormwater runoff leaving the developed site, and to capture sediment
and other pollutants contained in stormwater runoff from the
development, by facilitating on-site infiltration and trapping of
sediment generated from construction. The drainage plan shall include
a site map showing drainage features relating to the structure footprint
and any other physical structures associated with development. The
final runoff control plans shall at a minimum include the following
provisions:
i.

ii.
iii.

iv.
v.

vi.

No grading activities shall occur along the access road
through ESHA or adjacent ESHA buffer areas. Any
grading necessary for construction of the building site shall
avoid and in no way disrupt rare plant ESHA, watercourse
ESHA, ESHA buffer, or natural drainage patterns. Grading
shall not significantly increase volumes of surface runoff,
and adequate measures shall be taken to ensure there is no
increase in surface runoff off-site;
Soil grading activities shall be restricted to the dry-season
between April 15 and October 14;
Coarse angular rock shall be used for surface improvements
to the earthen access road. To preserve hydrology, soils,
and drainage features, a base layer of filter fabric shall be
used, and no river-run cobble shall be used on the access
road.
Adjoining property shall be protected from excavation and
filling operations and potential soil erosion;
A physical barrier consisting of silt fencing and/or bales of
straw placed end-to-end shall be installed downslope of any
construction areas. The bales shall be composed of weedfree rice straw, and shall be maintained in place throughout
the construction period;
Native vegetation at the site shall be maintained to the
maximum extent possible. Soil excavated or imported for
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B.

7.

the telecommunications facility, or for other purposes, shall
not be stockpiled onsite, except within the footprint of the
proposed telecommunications facility. Any disturbed areas
shall be replanted with low-growing herbaceous vegetation
that conforms with the planting limitations of Special
Condition Nos. 8(B), immediately following project
completion, and covered by jute netting, coir logs, and/or
rice straw;
vii.
The washing-out of concrete delivery vehicles, disposal of
solid waste, or release of any hazardous materials on the
parcel shall be prohibited, and any accidental spill of such
materials shall be promptly cleaned up and restored; and
viii.
An on-site spill prevention and control response program,
consisting of BMPs for the storage of clean-up materials,
training, designation of responsible individuals, and
reporting protocols to the appropriate public and
emergency services agencies in the event of a spill, shall be
implemented at the project to capture and clean-up any
accidental releases of oil, grease, fuels, lubricants, or other
hazardous materials from entering any ESHA.
The permittees shall undertake development in accordance with the approved
revised plans. Any proposed changes to the approved revised plan shall be
reported to the Executive Director. No changes to the approved revised plan shall
occur without a Commission amendment to this coastal development permit
unless the Executive Director determines that no amendment is legally required.
Best Management Practices and Construction Responsibilities
The permittee shall comply with the following construction-related requirements:

A.

Prior to the commencement of any construction activities, the construction zone
shall be fenced with temporary construction fencing to protect ESHA habitat
occurring outside the construction area. The temporary/construction fencing shall
be installed within the existing road prism. To maintain ESHA and ESHA buffers
adjacent to the existing road, no fencing-related materials shall extend outside the
existing road prism. Fencing materials shall be maintained in place until the
authorized development is completed. No construction-related activities shall be
allowed to encroach into the areas protected by the temporary
exclusion/construction fencing;

B.

Contractors shall be informed of the presence of sensitive habitat areas on the site
and the importance of avoiding disturbance to areas outside of the authorized
building site, especially with regard to erosion and runoff from the building site;

C.

Only road surfacing materials outlined in Special Condition 6(A)(2)(a)(iii) shall
be used on the access road.
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D.

Any and all excess excavated material resulting from construction activities shall
be removed and disposed of at a disposal site outside the coastal zone or placed
within the coastal zone pursuant to a valid coastal development permit;

E.

Straw bales, coir rolls, and/or silt fencing structures shall be installed prior to and
maintained throughout the construction period to contain runoff from construction
areas, trap entrained sediment and other pollutants, and prevent discharge of
sediment and pollutants downslope toward the tributary that drains to Big River;

F.

All best management practices employed shall be effective during the rainy
season (October 15 through April 14) if construction occurs during that time of
year;

G.

On-site native vegetation shall be maintained to the maximum extent possible
during and after construction activities;

H.

Parking for construction, staging, and equipment storage must be limited to the
gravel lot of the residence, to minimize trips through the ESHA. During
construction no vehicles will go beyond the access road and/or Verizon Wireless
leased area. No staging or stockpiling of materials shall occur outside of the
construction and building envelope or within ESHA buffers;

I.

All on-site stockpiles of construction debris shall be covered and contained at all
times to prevent polluted water runoff;

8.

Protection of Sensitive Plant Habitat
The permittee shall comply with the following requirements to protect sensitive
plant habitat:

A.

Comply with the temporary exclusion/construction fencing requirements of
Special Condition No. 7(A).

B.

No plant species listed as problematic and/or invasive by the California Native
Plant Society, the California Invasive Plant Council, or by the State of California
shall be employed or allowed to naturalize or persist at the site of the proposed
development. No plant species listed as a ‘noxious weed’ by the State of
California or the U.S. Federal Government shall be utilized within the property.

C.

No clearing or removal of trees or vegetation shall occur, other than authorized
clearing of trees and vegetation located outside of ESHA and ESHA buffers at the
building site for project construction and to meet California Department of
Forestry and Fire Protection fire safety standards; and minor limbing of overhead
trees alongside the access road only, to maintain vertical clearance for equipment
access.

D.

The width of the existing access road that is surrounded by ESHA and ESHA
buffer shall be no greater than its existing width of 10 feet.

E.

To preserve the sensitive soils, hydrology, and root structure of pygmy woodland
ESHA adjacent to the existing access road, no grading of the road surface shall
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occur in areas surrounded by ESHA or ESHA buffer, as outlined in Special
Condition 6(A)(2)(a).
F.

To avoid significant impacts to the pygmy ESHA that surrounds the road, thereby
protecting roots and preserving the hydrology, underground horizontal boring
techniques shall be used to install underground utility lines within the centerline
of the existing road.

G.

A qualified botanist shall be retained by the applicant to remain onsite during road
improvement and facility construction activities to ensure protection of ESHAs.
1. The botanist shall photo-document site conditions prior to-, during-, and
post- construction.
2. Within 90 days of completion of project construction and installation, the
botanist shall submit photos to the Commission with a final report that
documents whether all protective measures outlined in the Conditions of
Approval have been met, and include recommendations for mitigation if
Conditions have not been met.

9.

Lighting Restrictions

A.

All exterior lights, including any lights attached to the tower and building
structures, shall be the minimum necessary for the safe ingress and egress of the
structures, and shall be low-wattage, non-reflective, shielded, and have a
directional cast downward such that no light will shine beyond the boundaries of
the subject parcel.

B.

No reflectors or beacons shall be used. Changes to the permitted structures shall
require an amendment to Permit No. A-1-MEN-10-001 from the Commission or
shall require an additional coastal development permit from the Commission or
from the applicable certified local government.

10.

Maintenance of Existing Screening Trees
Existing trees and other vegetation outside the building site, which will provide
screening for the proposed facility and associated access roads, shall be
maintained in good condition throughout the life of the project. If any of these
existing trees die, become decadent, rotten, or weakened by decay or disease and
must be removed for any reason, they shall be replaced in approximately the same
location at a 1:1 ratio, no later than May 1st of the next spring season, and
replaced in-kind or with another native species occurring within the same habitat
onsite. All proposed plantings shall be obtained from local genetic stocks within
Mendocino County. If documentation is provided to the Executive Director that
demonstrates that native vegetation from local genetic stock is not available,
native vegetation obtained from genetic stock outside the local area, but from
within the adjacent region of the floristic province, may be used.
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11.

Other Permit Requirements
This permit is subject to the securing of all necessary permits for the proposed
development and eventual use from County, State and Federal agencies having
jurisdiction. Any requirements imposed by an agency having jurisdiction shall be
considered a condition of this permit.

12.

Mendocino County Encroachment Permit
PRIOR TO ISSUANCE OF COASTAL DEVELOPMENT PERMIT NO. A1-MEN-07-047, the applicant shall submit for the review and approval of the
Executive Director a copy of an Encroachment Permit issued by Mendocino
County Department of Transportation for the construction of the proposed
driveway, or evidence that no permit is required. The applicant shall inform the
Executive Director of any changes to the project required by the County. Such
changes shall not be incorporated into the project until the applicant obtains a
Commission amendment to this coastal development permit, unless the Executive
Director determines that no amendment is legally required.

13.

Conditions Imposed By Local Government
This action has no effect on conditions imposed by a local government pursuant
to an authority other than the Coastal Act.

III.

FINDINGS AND DECLARATIONS
The Commission hereby finds and declares the following:

1.

Incorporation of Substantial Issue Findings

The Commission hereby incorporates by reference the Substantial Issue Findings above
into its findings on the de novo review of the project.
2.

Site Description

The proposed project site is located approximately 1.8 miles southeast of Mendocino, on
the north side of Comptche-Ukiah Road (CR# 223), and approximately 1.4 miles east of
its intersection with State Highway One, located at 43600 Comptche-Ukiah Road,
Mendocino County. The site is located on an approximately 12.41-acre private residential
parcel that is currently developed with a single-family residence.
The subject property is designated in the Coastal Land Use Plan and zoned in the Coastal
Zoning Ordinance as Rural Residential – 5-acre minimum parcel size (RR-5). The
proposed telecommunications facility is a form of land use consistent with the Major
Impact Services and Utilities land use type listed in the LCP. Both the Coastal Land Use
Plan and Coastal Zoning Ordinance list the Major Impact Services and Utilities land use
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type as a conditional use in the Rural Residential land use classification and zoning
district.
The property is on the fourth marine terrace on the south edge of Big River, and much of
the property is dominated by a Mendocino Cypress (Hesperocyparis pygmaea4)/
Bolander Pine (Pinus contorta var. bolanderi) woodland. Both species are included on
lists of rare, threatened, and endangered species by the California Native Plant Society5
and the Department of Fish and Game.6 Both species have a CNPS listing of “1B.2”7 and
a CNDDB state/global ranking of “S2/G2.”5 These features, combined with the presence
of both Labrador tea (Ledum glandulosum) swamp habitat along the southwestern portion
of the property; and near a meadow containing pygmy manzanita (Arctostaphylos
mendocinoensis), are indicative of the “Mendocino pygmy cypress Woodland” vegetation
community type (Sawyer and Keelor-Wolf 2009). The Mendocino pygmy cypress
community type is recognized as a sensitive plant community with a CNDDB state/global
ranking of “S2/G27.” Other special-status species in and near the meadow include the
local endemic corn lily (Veratrum fimbriatum) and California sedge (Carex californica),
which has a CNPS listing of 2.3.
The northwestern portion of the property transitions into an upland forest dominated by
coast redwood (Sequoia sempervirens) and is located upslope from the pygmy forest
habitat. Additional species present in this habitat include western hemlock (Tsuga
heterophylla), Bishop pine (Pinus muricata), tan-oak (Lithocarpus densiflorus), Douglasfir (Pseudotsuga menziesii), and an occasional wax myrtle (Myrica californica). The
northeastern property line is defined as the centerline of a tributary that drains to Big
River, and is located downslope of the upland redwood forest community. According to
the applicant’s project description, tree height in wooded areas is approximately 109 feet.
A private driveway that provides access to the subject property from Comptche-Ukiah
Road transitions into a 10-foot-wide earthen access road. The access road extends
approximately 650 feet towards the proposed project site. The access road forks eastward
towards the existing house approximately 400 feet from its nexus with Comptche-Ukiah
road.
3.

Project Background

In 2007, the applicant requested a conditional use permit from Mendocino County (CDU
13-2007) for development of a 135-foot-tall tower and telecommunications facility on the
4

Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in
the current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about_ICPN.html). The species was
formerly referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis
pygmaea.
5
California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition,
v7-09d). California Native Plant Society. Sacramento, CA. Accessed from http://www.cnps.org/inventory.
6
California Department of Fish and Game (CDFG), Natural Diversity Database (NDDB). April 2010.
Special Vascular Plants, Bryophytes, and Lichens List. Quarterly publication. 71 pp.
7
CDFG. December 2009. List of California Vegetation Alliances. Biogeographic Data Branch, Vegetation
Classification and Mapping Program. Sacramento, CA.
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subject property. The application included consideration of 3 potential sites for the
facility: Site 1 (county-approved alternative), which is located within Mendocino pygmy
cypress woodland ESHA and included removal of 34 pygmy cypress tress plus removal
of other native trees (Exhibit 15); Site 2, which is located within a meadow opening
surrounded by pygmy forest and within the 50-foot buffer of ESHA for the pygmy forest
and pygmy Manzanita ESHAs; and Site 3, which is located within upland redwood forest
and outside ESHA buffers. According to the local record, Site 3 was quickly discarded by
the applicant due to constraints with slope, soils, and requirements to extend the road 100
feet.
During the county hearing, questions were raised whether the meadow site was actually
pygmy habitat in a “transitional” state that would warrant recognition as ESHA.
According to the Mendocino County Planning Commission Minutes (Exhibit 9), this led
to questioning whether Site 2 would be a less environmentally damaging alternative or
not. The County ultimately approved Site 1 with inclusion of mitigation measures
submitted by the applicant’s botanist as conditions of approval.
As described above, the project was subsequently appealed to the Coastal Commission on
January 11, 2010 by (1) the California Native Plant Society, Dorothy King Young
Chapter (CNPS-DKY); (2) Carol & Robert Zvolensky, D’Ann Finley, Phil Conwell, and
Wilbert Horne; and (3) Commissioners Stone and Sanchez. On March 1, 2010,
Commission staff visited the site, joined by Mr. Sharples (owner/applicant); Verizon
Wireless representatives (co-applicants); and Theresa Sholars (rare plant chair) and Lori
Hubbart of CNPS-DKY. As a local expert on Mendocino Pygmy Cypress Forest Habitat,
Ms. Sholars discussed the components characteristic of this sensitive community type,
and explained the concept of a “transitional” pygmy forest is a misnomer. Therefore, it
was concluded that the meadow site is pygmy ESHA because it contained a suite of
species (California sedge, pygmy manzanita, Labrador tea, and lichens, surrounded by
Bolander pine) and soil features (spodosols) indicative of pygmy habitat. The landowner
acknowledged the meadow had been formed 30 years ago when trees were cleared for
grazing, and had been maintained as such since then. In addition, it was noted by Ms.
Sholars and Commission staff that other ESHA components were also present in the
meadow, including the presence of several special-status species and wetland features.
The group examined other portions of the property, and observed two potential alternate
sites located within the upland coast redwood community. The sites appeared to occur
outside of the 50-foot pygmy ESHA buffers. Following discussion of these potential
sites, the applicants agreed to scope these two alternatives further and submit an amended
project proposal.
4.

Project Description

The proposed project as amended is for construction and remote operation a
telecommunication facility on the approximately 12.41-acre private residential parcel to
support a wireless provider (Verizon Wireless). The proposed facility will consist of a
160-foot tall lattice tower with 12 panel antennas; 2 microwave dishes; 2 wireless GPS
antennas; and ground-based equipment. The project includes improvements to an existing
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10-foot-wide earthen access road; clearing trees and herbaceous vegetation for the
construction of the tower; limbing trees for vertical clearance along the access road;
installation of underground power and telephone lines; and above ground utility metering
and termination equipment. The facility will be located within a fenced lease area
consisting of approximately 1500 square feet (30’x50’).
Two alternative sites have been considered and both are located north of previouslyproposed sites: Alternative 4 (applicants’ chosen alternative for the revised project
description) and Alternative 5. Both sites are more than 100 feet south of and upslope
from an unnamed creek that drains to Big River. Additionally, both facility sites are
located outside of ESHA, and more than 50 feet outside ESHA buffers (Exhibit Nos. 11
and 12). Alternative 4 is located approximately 75 feet north of the County-approved
building site, and approximately 3 feet lower in elevation. The County-approved tower
(135 feet) is 25 feet lower in height than the currently proposed tower (160 feet).
Alternative 5 is located approximately 170 feet northwest of the County-approved site,
and approximately 5 feet lower in elevation.
Underground power and telephone lines will be installed within the centerline of the
access road. The applicant’s botanist has suggested using underground horizontal boring
techniques to avoid significant impacts to the pygmy ESHA that surrounds the road,
thereby protecting roots and preserving the hydrology.
Road improvements include widening the first 15 feet of driveway approach that adjoins
Comptche-Ukiah road, pursuant to Mendocino County Department of Transportation
(DOT) requirements, to a width of 14 feet and paving this surface with asphalt concrete.
The remainder of the access road will be surfaced with a layer of crushed road base and
angular rock. Alternative 5 requires the access road to be extended approximately 50 feet,
which would require further improvements.
Construction of the telecommunications facility requires clearance of 1,500 square feet
for installation of a concrete slab and a surrounding 6-foot-tall chain-link fence with 3
strands of barbed wire. To accommodate the building site, the applicants propose
removal of 11 trees (refer to Exhibit 14 pages 3 and 4 for a summary of tree species and
sizes to be removed).
To satisfy state fire safe regulations pursuant to CalFire Conditions of Approval
referenced in file No. 155-07, trees overhanging the access road will be limbed to
maintain 15 feet of vertical clearance. CalFire also requires maintenance of a 30-foot
clearance of vegetation for fire-safe defensible space. These requirements are discussed
further in ESHA findings below.
Ground-based equipment includes a canopy shed to house battery cabinets for back-up
power, and transmitting and receiving equipment. Two air-conditioning units will be
mounted to the shed to provide cooling for the equipment. The applicant also proposes to
install a 60kw diesel generator to provide back-up power in the event of a prolonged
power outage. The applicant indicates the generator will meet the County’s noise
standard of 50dBa or less at the nearest off-site residence.
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5.

Visual Resources

Summary of Applicable LCP Provisions:
Land Use Plan (LUP) Policy 3.5-1 states, in applicable part, as follows:
…
The scenic and visual qualities of Mendocino County coastal areas shall be considered
and protected as a resource of public importance. Permitted development shall be sited
and designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas and, where feasible, to restore and enhance visual quality
in visually degraded areas. New development in highly scenic areas designated by the
County of Mendocino Coastal Element shall be subordinate to the character of its setting.
[Emphasis added]

LUP Policy 3.5-3 states, in applicable part, as follows:
The visual resource areas listed below are those which have been identified on the land
use maps and shall be designated as “highly scenic areas,” within which new
development shall be subordinate to the character of its setting. Any development
permitted in these areas shall provide for the protection of ocean and coastal views from
public areas including highways, roads, coastal trails, vista points, beaches, parks,
coastal streams, and waters used for recreational purposes. …
•

Portions of the coastal zone within the Highly Scenic Area west of Highway 1
between the Ten Mile River estuary south to the Navarro River as mapped with noted
exceptions and inclusions of certain areas east of Highway 1.

In addition to other visual policy requirements, new development west of Highway One in
designated "highly scenic areas" is limited to one-story (above natural grade) unless an
increase in height would not affect public views to the ocean or be out of character with
surrounding structures. Variances from this standard may be allowed for planned unit
development that provides clustering and other forms of meaningful visual mitigation.
New development should be subordinate to natural setting and minimize reflective
surfaces. All proposed divisions of land and boundary line adjustments within "highly
scenic areas" will be analyzed for consistency of potential future development with visual
resource policies and shall not be allowed if development of resulting parcel(s) could not
be consistent with visual policies.

LUP Policy 3.5-4 states in applicable part (emphasis added):
Buildings and building groups that must be sited within the highly scenic area shall be
sited near the toe of a slope, below rather than on a ridge, or in or near the edge of a
wooded area. Except for farm buildings, development in the middle of large open areas
shall be avoided if an alternative site exists.
…
Minimize visual impact of development on ridges by (1) prohibiting development that
projects above the ridgeline; (2) if no alternative site is available below the ridgeline,
development shall be sited and designed to reduce visual impacts by utilizing existing
vegetation, structural orientation, landscaping, and shall be limited to a single story
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above the natural elevation; (3) prohibiting removal of tree masses which destroy the
ridgeline silhouette. Nothing in this policy shall preclude the development of a legally
existing parcel.

LUP Policy 3.5-5 states as follows:
Providing that trees will not block coastal views from public areas such as roads, parks
and trails, tree planting to screen buildings shall be encouraged. In specific areas,
identified and adopted on the land use plan maps, trees currently blocking views to and
along the coast shall be required to be removed or thinned as a condition of new
development in those specific areas. New development shall not allow trees to block
ocean views.

Section 20.504.015, “Highly Scenic Areas,” of the Coastal Zoning Code (CZC) states, in
applicable part, as follows:
…
(C) Development Criteria.
(1) Any development permitted in highly scenic areas shall provide for the
protection of coastal views from public areas including highways, roads, coastal
trails, vista points, beaches, parks, coastal streams, and waters used for
recreational purposes.
(2) In highly scenic areas west of Highway 1 as identified on the Coastal Element
land use plan maps, new development shall be limited to eighteen (18) feet above
natural grade, unless an increase in height would not affect public views to the
ocean or be out of character with surrounding structures.
(3) New development shall be subordinate to the natural setting and minimize
reflective surfaces. In highly scenic areas, building materials including siding
and roof materials shall be selected to blend in hue and brightness with their
surroundings.
…
(5) Buildings and building groups that must be sited in highly scenic areas shall
be sited:
(a) Near the toe of a slope;
(b) Below rather than on a ridge; and
(c) In or near a wooded area.
…
(8)
Minimize visual impact of development on ridges by the following
criteria:
(a) Prohibiting development that projects above the ridgeline;
(b) If no alternative site is available below the ridgeline, development
shall be sited and designed to reduce visual impacts by utilizing
existing vegetation, structural orientation, landscaping, and shall be
limited to a single story above the natural elevation;
(c) Prohibiting removal of tree masses which destroy the ridgeline
silhouette.
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…
(10) Tree planting to screen buildings shall be encouraged, however, new
development shall not allow trees to interfere with coastal/ocean views from
public areas.
(11) Power transmission lines shall be located along established corridors where
possible and where the corridors are not visually intrusive.
(12) Power distribution lines shall be placed underground in designated "highly
scenic areas" west of Highway 1 and in new subdivisions. East of Highway 1,
power lines shall be placed below ridgelines if technically feasible.
(13) Access roads and driveways shall be sited such that they cause minimum
visual disturbance and shall not directly access Highway 1 where an alternate
configuration is feasible. (Ord. No. 3785 (part), adopted 1991) [emphasis
added].

CZC Section 20.504.020 states, in applicable part, as follows:
…
(D) The scenic and visual qualities of Mendocino County Coastal Areas shall be
considered and protected as a resource of public importance. Permitted development
shall be sited and designed to protect views to and along the ocean and scenic coastal
areas, to minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas and, where feasible, to restore and enhance visual quality
in visually degraded areas. New development in highly scenic areas designated by the
County of Mendocino Coastal Element shall be subordinate to the character of its setting.
(Ord. No. 3785 (part), adopted 1991)

LUP Policy 3.5-15 states in applicable part (emphasis added):
Installation of satellite receiving dishes shall require a coastal permit. In highly scenic areas,
dishes shall be located so as to minimize visual impacts. Security lighting and floodlighting for
occasional and/or emergency use shall be permitted in all areas. Minor additions to existing
nightlighting for safety purposes shall be exempt from a coastal permit. In any event no lights
shall be installed so that they distract motorists and they shall be shielded so that they do not
shine or glare beyond the limits of the parcel wherever possible.

Project Consistency with Applicable LCP Provisions:
The visual resources protection policies of the LCP require, among other things, that new
development be sited and designed to protect views to and along the ocean and scenic
coastal areas, to minimize the alteration of natural land forms, and to be visually
compatible with the character of surrounding areas. The subject property is located in a
designated “highly scenic area” approximately 1.8 miles southeast of the Town of
Mendocino (Exhibit Nos. 1-4).
The facility is proposed on a ridge top approximately 1.8 miles southeast of the Town of
Mendocino, and within a group of trees with an average height of approximately 100 feet.
Elevation of the county-approved facility is approximately 452 feet. The vantage point
from the facility does not afford nor interfere with ocean views.
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As amended for de novo review, the project is located approximately 75 feet north of the
County-approved building site and approximately 3 feet lower in elevation. The Countyapproved tower (135 feet) is 25 feet lower in height than the currently proposed tower
(160 feet).
As part of the initial project review, the County used a balloon test to conduct a visual
simulation of the affects of the project. The balloon was placed at the alternate “meadow”
site (approximately 120 feet west of the County-approved site) to prevent the balloon
from becoming stuck in the trees, and raised to the originally-proposed tower height of
135 feet (Exhibit 13). County staff drove along the closest public roads to help determine
the project’s visual impact to the surrounding area. The County noted the tower would be
visible briefly when driving past the subject property on Comptche-Ukiah Road from
either direction. The County was also able to see the balloon using binoculars from
vantage points within the Town of Mendocino including from the High School, which is
on some of the higher elevation land in the Town.
According to the local record, there are several residences in the area from which the top
of the tower may be visible, including a 6-unit bed and breakfast business known as the
Mendocino Farm House, which is located approximately 1500 feet east of the proposed
facility. The County surmised after review of aerial photos and ground surveillance that
because most residences in the vicinity are located within clearings surrounded by trees,
the proposed facility would be effectively screened from their views.
The applicants have prepared visual simulations using photos taken of the balloon test
and extrapolating the location and heights to the proposed alternate locations (Exhibit
13). The simulations include photographs marking the tower location as viewed from
three different vantage points in the Town of Mendocino (see Exhibit 13), including the
following: (1) looking southeast from Mendocino High School; (2) looking southeast
from Lake Street; (3) looking southeast from Main Street.
Based upon the simulations that include the existing trees in place, the proposed facility
will be slightly visible above the ridgeline, but due to the distance from town, the facility
will be relatively unnoticed unless viewed with binoculars. The photographs in the visual
analysis indicate that the proposed tower would not be prominent from the various public
vantage points and not even visible from most.
The existing mature forest vegetation at the top of the ridge is a significant defining
element of the ridgeline in this location and provides a screening backdrop to the
proposed telecommunications facility as viewed from the Town of Mendocino. The
proposed facility has been sited on a relatively level terrace at the top of the ridge.
Therefore, the Commission attaches Special Condition No. 10 which requires that
existing trees and other vegetation outside the building site, which provide screening for
the proposed facility and associated access roads, be maintained in good condition
throughout the life of the project, and requires 1:1 replacement with natives of any trees
that die or become decadent.
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The proposed facility would not include reflectors or beacons. The FAA does not require
such features for towers that are less than 200 feet in height. Special Condition No. 9
limits the use of lighting on the facility to the minimum necessary for safety, and prohibits
the use of reflectors or beacons. It further limits all lighting to low-wattage, directionallydowncast lighting.
Although the Commission finds that the single communications tower currently proposed
would protect views to and along the ocean and scenic coastal areas, the installation of
additional towers in the area would not necessarily be consistent with the limitations of
Section 30251 of the Coastal Act. Other communications companies may seek to install
their own facilities to provide service. The installation of multiple communications
towers in the vicinity could have both individual and cumulative visual impacts.
Therefore, to minimize the cumulative visual effects on views of the scenic coastal area,
the Commission finds that the proposed project can only be approved with attached
Special Condition No. 3 which requires the applicant to make any extra
telecommunications capacity on the tower available for lease to licensed public or private
telecommunication providers. The Commission finds that clustering the maximum
number of antennas and microwave dishes onto one tower will reduce the overall number
of future towers constructed on the ridgeline. The clustering of communication facilities
on fewer towers will minimize the cumulative adverse impacts resulting from the
construction of communication towers along this part of the north coast.
However, to ensure that any additional microwave dishes or antennas added to the
proposed tower will not significantly increase the height of the tower and create adverse
visual impacts the Commission finds that proposed project can only be approved with
attached Special Condition No. 1. Special Condition No. 1 requires that any modification
to the approved coastal development permit including additions or improvements to the
structures will require a coastal development permit or amendment. The Commission
would then have the ability to review the visual impacts of any such proposed changes.
Further, in the future, if the facility is no longer needed, the applicant shall agree to
abandon the facility and obtain a coastal development permit amendment from the
Commission for the removal of all permanent structures and the restoration of the site as
outlined in Special Condition No. 2.
With regard to alterations of landforms, the amended project as proposed includes
installation of a concrete pad for placement of the telecommunication facilities, but does
not include excavation or other alteration of landforms. Therefore, the proposed project
would minimize the alteration of landforms consistent with LUP Policy 3.5-1 and CZC
Section 20.504.020.
Therefore, the Commission finds that, as conditioned, the proposed development will: (a)
be sited and designed to protect views to and along the ocean and scenic coastal areas;
and (b) minimize the alteration of natural landforms, and (c) be compatible with the
character or the surrounding area consistent with LUP Policy 3.5-4 and CZC Section
20.504.020(D).
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6.

Environmentally Sensitive Habitat Areas (ESHA)

Summary of Applicable LCP Provisions:
Mendocino County Land Use Plan (LUP) Policy 3.1-2 states the following (emphasis
added):
Development proposals in environmentally sensitive habitat areas such as wetlands,
riparian zones on streams or sensitive plant or wildlife habitats (all exclusive of buffer
zones) including, but not limited to those shown on the Land Use Maps, shall be subject
to special review to determine the current extent of the sensitive resource. Where
representatives of the County Planning Department, the California Department of Fish
and Game, the California Coastal Commission, and the applicant are uncertain about the
extent of sensitive habitat on any parcel such disagreements shall be investigated by an
on-site inspection by the landowner and/or agents, County Planning Department staff
member, a representative of California Department of Fish and Game, a representative
of the California Coastal Commission. The on-site inspection shall be coordinated by the
County Planning Department and will take place within 3 weeks, weather and site
conditions permitting, of the receipt of a written request from the landowner/agent for
clarification of sensitive habitat areas.
If all of the members of this group agree that the boundaries of the resource in question
should be adjusted following the site inspection, such development should be approved
only if specific findings are made which are based upon substantial evidence that the
resource as identified will not be significantly degraded by the proposed development. If
such findings cannot be made, the development shall be denied. Criteria used for
determining the extent of wetlands and other wet environmentally sensitive habitat areas
are found in Appendix 8 and shall be used when determining the extent of wetlands.

LUP Policy 3.1-7 states the following (emphasis added):
A buffer area shall be established adjacent to all environmentally sensitive habitat areas.
The purpose of this buffer area shall be to provide for a sufficient area to protect the
environmentally sensitive habitat from significant degradation resulting from future
developments. The width of the buffer area shall be a minimum of 100 feet, unless an
applicant can demonstrate, after consultation and agreement with the California
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary
to protect the resources of that particular habitat area from possible significant
disruption caused by the proposed development. The buffer area shall be measured from
the outside edge of the environmentally sensitive habitat areas and shall not be less than
50 feet in width. New land division shall not be allowed which will create new parcels
entirely within a buffer area. Developments permitted within a buffer area shall generally
be the same as those uses permitted in the adjacent environmentally sensitive habitat
area and must comply at a minimum with each of the following standards:
1. It shall be sited and designed to prevent impacts which would significantly
degrade such areas;
2. It shall be compatible with the continuance of such habitat areas by maintaining
their functional capacity and their ability to be self-sustaining and to maintain
natural species diversity; and
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3. Structures will be allowed within the buffer area only if there is no other feasible
site available on the parcel. Mitigation measures, such as planting riparian
vegetation, shall be required to replace the protective values of the buffer area
on the parcel, at a minimum ratio of 1:1, which are lost as a result of
development under this solution.

LUP Policy 3.1-18 states the following (emphasis added):
Public access to sensitive wildlife habitats such as rookeries or haulout areas shall be
regulated, to insure that public access will not significantly adversely affect the sensitive
resources being protected.
Development within buffer areas recommended by the California Department of Fish and
Game to protect rare or endangered wildlife species and their nesting or breeding areas
shall meet guidelines and management practices established by the Department of Fish
and Game, and must be consistent with other applicable policies of this plan.

CZC Section 20.496.015 states, in applicable part, the following (emphasis added):
(A) Determining Extent of ESHA. The Coastal Permit Administrator shall review, with
the assistance of land use maps, all permit applications for coastal developments to
determine whether the project has the potential to impact an ESHA. A project has the
potential to impact an ESHA if:
…
(2)
The development is proposed to be located within an ESHA, according to
an on-site investigation, or documented resource information; …
(3) The development is proposed to be located within one hundred (100) feet of
an environmentally sensitive habitat and/or has potential to negatively impact the
long-term maintenance of the habitat, as determined through the project review.
…
(D) Development Approval. Such development shall only be approved if the following
occurs:
(1)
All members of the site inspection team agree to the boundaries
of the sensitive resource area; and
(2)
Findings are made by the approving authority that the resource
will not be significantly degraded by the development as set forth in
Section 20.532.100(A)(1).
(E) Denial of Development. If findings cannot be made pursuant to Section
20.532.100(A)(1), the development shall be denied.

CZC Section 20.532.100 states, in applicable part, the following (emphasis added):
In addition to required findings, the approving authority may approve or conditionally
approve an application for a permit or variance within the Coastal Zone only if the
following findings, as applicable, are made:
(A) Resource Protection Impact Findings.
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(1) Development in Environmentally Sensitive Habitat Areas. No development
shall be allowed in an ESHA unless the following findings are made:
(a) The resource as identified will not be significantly degraded by the
proposed development.
(b) There is no feasible less environmentally damaging alternative.
(c) All feasible mitigation measures capable of reducing or eliminating project
related impacts have been adopted.
…

Section 20.496.020 of the CZC states, in applicable part, the following (emphasis added):
(A)

Buffer areas. A buffer shall be established adjacent to all environmentally
sensitive habitat areas. The purpose of this buffer area shall be to provide for a
sufficient area to protect the environmentally sensitive habitat from degradation
resulting from future developments and shall be compatible with the continuance of
such habitat areas.
(1) Width. The width of the buffer area shall be a minimum of one hundred (100)
feet, unless an applicant can demonstrate, after consultation with the California
Department of Fish and Game, and County Planning staff, that one hundred feet is
not necessary to protect the resources of that particular habitat area from possible
significant disruption caused by the proposed development. The buffer area shall
be measured from the outside edge of the Environmentally Sensitive Habitat Areas
and shall not be less than fifty (50) feet in width. New land division shall not be
allowed which will create new parcels entirely within a buffer area. Developments
permitted within a buffer area shall generally be the same as those uses permitted
in the adjacent Environmentally Sensitive Habitat Area.
Standards for determining the appropriate width of the buffer area are as follows:
(a)

Biological Significance of Adjacent Lands…

(b)

Sensitivity of Species to Disturbance…

(c)

Susceptibility of Parcel to Erosion…

(d)

Use of Natural Topographic Features to Locate Development…

(e)

Use of Existing Cultural Features to Locate Buffer Zones…

(f)

Lot Configuration and Location of Existing Development…

(g)

Type and Scale of Development Proposed…

…
…
…
…
…
…
…
(4) Permitted Development. Development permitted within the buffer area shall
comply at a minimum with the following standards:
(a)
Development shall be compatible with the continuance of the
adjacent habitat area by maintaining the functional capacity, their
ability to be self-sustaining and maintain natural species diversity.
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(b)
Structures will be allowed within the buffer area only if there is
no other feasible site available on the parcel.
(c)
Development shall be sited and designed to prevent impacts
which would degrade adjacent habitat areas. The determination of the
best site shall include consideration of drainage, access, soil type,
vegetation, hydrological characteristics, elevation, topography, and
distance from natural stream channels. The term “best site” shall be
defined as the site having the least impact on the maintenance of the
biological and physical integrity of the buffer strip or critical habitat
protection area and on the maintenance of the hydrologic capacity of
these areas to pass a one hundred (100) year flood without increased
damage to the coastal zone natural environment or human systems.
(d)
Development shall be compatible with the continuance of such
habitat areas by maintaining their functional capacity and their ability to
be self-sustaining and to maintain natural species diversity.
(e)
Structures will be allowed within the buffer area only if there is
no other feasible site available on the parcel. Mitigation measures, such
as planting riparian vegetation, shall be required to replace the
protective values of the buffer area on the parcel, at a minimum ratio of
1:1, which are lost as a result of development under this solution.
(f)
Development shall minimize the following: impervious surfaces,
removal of vegetation, amount of bare soil, noise, dust, artificial light,
nutrient runoff, air pollution, and human intrusion into the wetland and
minimize alteration of natural landforms.
(g)
Where riparian vegetation is lost due to development, such
vegetation shall be replaced at a minimum ratio of one to one (1:1) to
restore the protective values of the buffer area.
(h)
Aboveground structures shall allow peak surface water flows
from a one hundred (100) year flood to pass with no significant
impediment.
(i)
Hydraulic capacity, subsurface flow patterns, biological
diversity, and/or biological or hydrological processes, either terrestrial
or aquatic, shall be protected.
(j)
Priority for drainage conveyance from a development site shall
be through the natural stream environment zones, if any exist, in the
development area. In the drainage system design report or development
plan, the capacity of natural stream environment zones to convey runoff
from the completed development shall be evaluated and integrated with
the drainage system whenever possible. No structure shall interrupt the
flow of groundwater within a buffer strip. Foundations shall be situated
with the long axis of interrupted impermeable vertical surfaces oriented
parallel to the groundwater flow direction. Piers may be allowed on a
case by case basis.
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(k)
If findings are made that the effects of developing an ESHA
buffer area may result in significant adverse impacts to the ESHA,
mitigation measures will be required as a condition of project approval.
Noise barriers, buffer areas in permanent open space, land dedication
for erosion control, and wetland restoration, including off-site drainage
improvements, may be required as mitigation measures for developments
adjacent to environmentally sensitive habitats.

Section 20.496.045 of the CZC states, in applicable part, the following (emphasis added):
(A)

Pygmy Forests- General.
(1) .Pygmy forests are generally categorized as a unique ecosystem but if they
contain a rare or endangered species they are categorized as an ESHA.
(2) New development on parcels which contain pygmy type vegetation shall be
located in the least environmentally damaging locations and shall minimize the
removal of native vegetation and alteration of soils and natural land forms.
(3) Where feasible, new development should only be permitted at the periphery of
pygmy forest habitat where construction does not cause penetration of the
hardpan, where septic systems do not drain into adjacent pygmy forest habitat,
and where dwellings do not require that an access road be built through intact
pygmy forest.
(4) Scientific, educational and passive recreational uses are permitted where trails
result in minimal impact to surrounding vegetation. Boardwalks should be built
where trails traverse terrain that is seasonally wet due to the presence of a
perched water table, or areas with a fragile ground cover consisting of several
species of lichen.
(5) Because the pygmy forest has a low carrying capacity for foot traffic, trails
proposed by the applicant should be built around the forest perimeter, where
possible

(B) Development Requirements in or adjacent to a pygmy forest categorized as ESHA.
(1) Development permitted in or adjacent to pygmy forests categorized as ESHA are
to be severely restricted and shall be limited to uses that do not interfere with the
hydrologic regime, soil acidity or low nutrient status and shall not cause adverse
impacts to this unique ecosystem or to water quality (See ESHA Buffer Areas,
Section 20.496.020)

Project Consistency with Applicable LCP Provisions:
As discussed above, several rare plant species occur on the subject property: much of the
property is dominated by a Mendocino Cypress (Hesperocyparis pygmaea8)/ Bolander
Pine (Pinus contorta var. bolanderi) woodland. Both species are included on lists of rare,
8

Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in
the current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about_ICPN.html). The species was
formerly referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis
pygmaea.
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threatened, and endangered species by the California Native Plant Society9 and the
Department of Fish and Game.10 Both species have a CNPS listing of “1B.2”10 and a
CNDDB state/global ranking of “S2/G2.”11 These features, combined with the presence
of both Labrador tea (Ledum glandulosum) swamp habitat along the southwestern portion
of the property; and near a meadow containing pygmy manzanita (Arctostaphylos
mendocinoensis), are indicative of the “Mendocino pygmy cypress Woodland” vegetation
community type (Sawyer and Keelor-Wolf 2009). The Mendocino pygmy cypress
community type is itself recognized as a sensitive plant community with a CNDDB
state/global ranking of “S2/G211.” Other special-status species in and near the meadow
include the local endemic corn lily (Veratrum fimbriatum) and California sedge (Carex
californica), which has a CNPS listing of 2.3.
Because of their relative rarity at the state and global levels, Bolander pine and
Mendocino cypress as species meet the rarity test for designation as ESHA under the
above cited Coastal Act and LCP policies. The Commission has consistently found that
the Mendocino pygmy cypress woodland community is a form of ESHA.
LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be
permitted within a buffer area if the development is for a use that is the same as those
uses permitted in the adjacent environmentally sensitive habitat area, and if the
development complies with specified standards as described in subsections (1)-(3) of
LUP Policy 3.1-7 and 4(a)-(k) of Section 20.496.020. CZC Section 20.532.100(A)(1)(a)
requires that ESHA resources affected by development will not be significantly degraded
by the proposed development. The LCP policies identify specific uses permitted in
wetland and riparian ESHAs, but do not specifically identify what uses are allowed
within rare plant ESHA, and by extension, within the rare plant buffer.
Coastal Act Section 30240(a) states that environmentally sensitive habitat areas shall be
protected against any significant disruption of habitat values, only uses dependent on
those resources shall be allowed within those areas. Although Section 30240 of the
Coastal Act is not listed in the section of the certified Land Use Plan entitled, “Coastal
Element Policies: Habitats and Natural Resources,” which contains LUP Policy 3.1-7 and
other LUP policies governing the protection of ESHA, Section 30240 is listed and
referred to in the narrative for the section of the Land Use Plan containing the other LUP
policies governing the protection of ESHA.
Although local governments are responsible for drafting the precise content of their
LCPs, the Coastal Act requires that LCPs must, at a minimum, conform to and not
conflict with the resource management standards and policies of the Coastal Act. It can
be presumed that the County was aware that the Coastal Act established the minimum
9

California Native Plant Society (CNPS). 2009. Inventory of Rare and Endangered Plants (online edition,
v7-09d). California Native Plant Society. Sacramento, CA. Accessed from http://www.cnps.org/inventory.
10
California Department of Fish and Game (CDFG), Natural Diversity Database (NDDB). April 2010.
Special Vascular Plants, Bryophytes, and Lichens List. Quarterly publication. 71 pp.
11
CDFG. December 2009. List of California Vegetation Alliances. Biogeographic Data Branch, Vegetation
Classification and Mapping Program. Sacramento, CA.
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standards and policies for local coastal programs and knew, that in drafting its local
coastal program, it was constrained to incorporate the development restrictions of Section
30240(a) of the Coastal Act, including the restriction that only uses dependent on those
resources shall be allowed in those areas. It can also be assumed that in certifying the
Mendocino County LCP, the Commission understood and found that the LCP conformed
to (i.e. incorporated) the minimum policies and standards of the Coastal Act, including
the development restrictions of Section 30240(a).
As noted above, the narrative for the section of the Land Use Plan containing LUP
policies governing the protection of ESHA includes Section 30240. In addition, the
narrative contains statements that acknowledge the protections afforded by Section 30240
and the County’s commitment to incorporate those protections into the LCP, including
the following statements:
•

“The Coastal Act mandates the preservation of significant natural
resources and habitats;”

•

“Throughout all policies pertaining to Habitats and Natural Resources
shall run the continuous theme that natural habitat areas constitute
significant public resources which shall be protected not only for the
wildlife which inhabits those areas but for the enjoyment of present and
future populations of the State of California;”

•

This Local Coastal Plan represents the commitment of the County of
Mendocino to provide continuing protection and enhancement of its
coastal resources

The LCP policies do not expressly authorize non-resource dependent uses nor any other
uses within rare plant ESHA. The fact that the LCP policies do not specifically state what
uses are allowed within rare plant ESHA does not mean the policy is intended to relax the
restriction of Section 30240(a) of the Coastal Act that limits uses in habitat areas to those
dependent on habitat resources. An LCP policy that allowed non-resource dependent uses
in rare plant ESHA would be inconsistent with and directly conflict with Section
30240(a). Moreover, the provisions in the LCP concerning permissible development in
habitat areas are not incompatible with the restrictions in Section 30240(a). These
provisions refer generally to maintaining minimum buffers between development and
ESHA, which is not inconsistent with restricting development within rare plant ESHA to
resource dependent uses. Therefore, the Commission finds that the Mendocino County
LCP policies governing rare plant habitat areas restrict development to resource
dependent uses that do not significantly disrupt habitat values.
The proposed project as amended relocates the building site from within ESHA to a site
located outside of ESHA and ESHA buffers (Exhibit No. 11). An existing earthen access
road bisects Mendocino pygmy ESHA and extends approximately 650 feet from the
nexus with Comptche-Ukiah Road to the site of the proposed development. The
development includes treatment of the road surface with gravel to protect soil surfaces
from impacts of facility service equipment. Commission staff contacted Battalion Chief
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Larry Grafft on June 16, 2010 to discuss fire safe requirements referenced in Cal Fire
Conditions of Approval (COA) File 155-07 (Exhibit 19). The COA indicate a driveway
standard for roads (driveways) greater than 150 feet that requires a turnout near the
midpoint that is a minimum of 10 feet wide and 30 feet long (with a 25-foot taper at each
end). An existing 10-foot-wide earthen path runs perpendicular to the access road but is
located farther down the access road than the midway point, and located within the 50foot ESHA buffer. Mr. Grafft indicated this existing path would be sufficient to satisfy
the driveway standard requirements (PRC Title 14, Section 1273.10), thereby avoiding
additional impacts to ESHA.
The amended project does not propose to expand the width of the current 10-foot-wide
road; however, underground utilities are proposed to be installed within the centerline of
the road. The applicant’s botanist, Kjeldsen Botanical Consulting, submitted a Botanical
Assessment for Alternatives 4 and 5 on March 29, 2010 (Exhibit 14). The botanical
assessment notes that the project will not require tree removal in ESHA, but does
reference the installation of underground utility lines in the center of the access road. The
botanist recommends use of underground horizontal boring techniques to avoid
significant impacts to the ESHA as a means of protecting roots and preserving the
hydrology. The access road is an existing facility and is not part of the adjoining ESHA.
Therefore, the Commission finds that as amended for the Commission’s de novo review,
the proposed project as conditioned does not involve development of any use within an
ESHA.
As cited above, LUP Policy 3.1-7 and CZC Section 20.496 contain specific requirements
for the establishment of a buffer area between development and an adjacent ESHA to
protect ESHA from disturbances associated with proposed development. The width of the
buffer area is required to be a minimum of 100 feet, unless an applicant can demonstrate,
after consultation with the California Department of Fish and Game and County Planning
staff, that 100 feet is not necessary to protect the resources of that particular habitat area
from possible significant disruption caused by the proposed development. The buffer area
is required to be measured from the outside edge of the ESHA and shall not be less than
50 feet in width. Development permitted within a buffer area is required to be generally
the same as those uses permitted in the adjacent environmentally sensitive habitat area
and must comply within the standards set forth in CZC Section 20.496.020(A)(4)(a)-(k).
As stated above CZC 20.496.045(B)(1) states that development in or adjacent to pygmy
forest ESHA shall be limited to uses that do not interfere with the hydrologic regime and
that do not adversely affect the ecosystem or water quality.
The new site for the proposed telecommunications facility is located within the 100-foot
ESHA buffer, but has been sited outside the minimum 50-foot ESHA buffer. The
applicant’s biologist prepared an analysis that substantiates that a 50-foot buffer is
adequate to protect the ESHA from the impacts of the proposed above ground
development based on the seven standards contained within Coastal Zoning Code Section
20.496.020(A)(1)(a) through (g) of the MCCZC (see Exhibit No. 14, pages 39-47)
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Regarding CalFire fire safe regulations, maintenance of a 100-foot defensible space
around and adjacent to buildings or structures is required at all time (PRC Section 4291).
While both Alternatives 4 and 5 were sited outside the 50-foot ESHA buffer, the
requirement to maintain vegetation clearance of 100 feet around the telecommunications
facility would have resulted in encroachment within the 50-foot buffer, inconsistent with
CZC Section 20.496.020(A)(4)(a)-(k). After dialog between the applicant and CalFire
Battalion Chief Larry Grafft, CalFire determined that the 100-foot defensible space could
be reduced to 30 feet if the communications structure is constructed of concrete (Exhibit
19). Special Condition 6A(1) requires revised site plans to show the extent of the 30-foot
defensible space in relation to the building site and ESHA buffer to ensure vegetation
clearing does not occur within the buffer, and restricts any vegetation clearing from
occurring within the buffer unless an amendment to Coastal Development Permit A-1MEN-10-001 is obtained first.
The access road is an existing facility and is not part of the adjoining ESHA. Special
Conditions 6A(2), 7, and 8E restrict road improvements such that grading of the road
surface is not allowed, and use of rock for the surface is restricted to angular rock (not
river cobble). To minimize damage of the soil surface and hardpan caused by installation
of underground utility lines within the center of the existing road, Special Condition 8F
requires installation using horizontal boring equipment, to avoid significant impacts to
the ESHA, protecting roots and preserving the hydrology. Therefore, the Commission
finds the project as conditioned minimizes alteration to soils, consistent with CZC
Sections 20.496.045(A)(2) and (3).
Special Condition 7A requires installation of temporary fencing along the access road
during construction activities to clearly demarcate no-entry areas. Permanent fencing has
not been recommended because there is insufficient room within the existing roadbed to
install fencing while maintaining the minimum 10-foot width required by various
jurisdictions, and installation outside the roadbed would encroach into ESHA and ESHA
buffer.
Special Condition 6 ensures the development will be compatible with the continuance of
habitat by limiting activities that may occur at the building site, and requiring an erosion
and drainage control plan. Special Condition 8G requires the presence of a botanist onsite
during construction activities to ensure surrounding ESHA areas are protected. Therefore,
the Commission finds that, as conditioned, the proposed development is consistent with
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(4)(a)-(k).
8.

Federal Telecommunications Act

Public entities’ powers to regulate the placement of telecommunication facilities are
limited by the Federal Communications Commission (“FCC”) and Federal law,
specifically the Telecommunications Act of 1996 (“TCA”). The Telecommunications
Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in U.S.C., Titles 15,
18 & 47), precludes state and local governments from enacting ordinances that prohibit or
have the effect of prohibiting the provision of telecommunications services, including
wireless services.
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47 U.S.C. section 253 preempts state and local regulations that maintain the monopoly
status of a telecommunications service provider. Section 253(a) states: “No State or
local statute or regulation, or other State or local legal requirement, may prohibit or have
the effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service.” TCA also contains provisions applicable only to wireless
telecommunications service providers. 47 U.S.C. section 332(c)(7) preserves the
authority of local governments over zoning decisions regarding the placement and
construction of wireless service facilities, subject to enumerated limitations in section
332(c)(7)(B). One such limitation is that local regulations “shall not prohibit or have the
effect of prohibiting the provision of personal wireless services.” (47 U.S.C. section
332(c)(7)(B)(i)(II).) An agency runs afoul of either 47 U.S.C. section 253 or 47 U.S.C.
section 332(c)(7) if (1) it imposes a “city-wide general ban on wireless services” or (2) it
actually imposes restrictions that amount to an effective prohibition. (47 U.S.C. section
253(a); 47 U.S.C. section 332(c)(7)(B)(i)(II).) A public entity can run afoul of TCA’s
effective prohibition clause if it prevents a wireless service provider from closing a
significant gap in service coverage, taking into account the feasibility of alternative
facilities or site locations.
State and local governments must act “within a reasonable time frame” in acting on
applications, and decisions to deny such requests must be “in writing and supported by
substantial evidence contained in a written record.” (47 U.S.C. section 332(c)(7)(B)(iii).)
In addition, state and local governments cannot “regulate the placement, construction and
modification of cellular facilities on the basis of environmental effects of radio frequency
emissions” if the facilities comply with the FCC regulations with respect to such
emissions. (47 U.S.C. section 332(c)(7)(B)(iv).) If an agency denied or regulated a cell
phone tower on the basis of the environmental effects of radio frequency emissions
(RFEs) that comply with the federal regulations, then that agency action is preempted.
The limitations upon a state and local government’s authority with respect to
telecommunications facilities contained within the Telecommunications Act of 1996
(TCA) do not state or imply that the TCA prevents public entities from exercising their
traditional prerogative to restrict and control development based upon aesthetic or other
land use considerations. Other than the enumerated exceptions, the TCA does not limit
or affect the authority of a state or local government. Though Congress sought to
encourage the expansion of telecommunication technologies, the TCA does not federalize
telecommunications land use law. Instead, Congress struck a balance between public
entities and telecommunication service providers. Under the TCA, public entities retain
control “over decisions regarding the placement, constructions, and modification of
telecommunication facilities.” (47 U.S.C. § 332(c)(7)(A).)
The Commission’s adherence to the restrictions provided by the TCA is documented by
substantial evidence contained within this staff report
Regarding the need for the Commission to act on this application within a reasonable
period of time, on November 18, 2009, the Federal Communications Commission (the
“FCC”) released a Declaratory Ruling clarifying Section 332©(7) of the Communications
Act. See In Re: Petitioner for Declaratory Ruling to Clarify Provisions of Section
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332(c)(7)(B) to Ensure Timely Siting Review, Etc., FCC 09-99 (FCC November 18,2009)
(the “Ruling)). The ruling permits a wireless service provider whose application has been
pending for a period of 90 days for collocation applications, and 150 days for all other a
applications to seek judicial review within 30 days on the basis that a state or local
permitting authority failed to act on the application within “a reasonable time”. Ruling, ¶
45. For applications pending on the date of the Ruling, the applicable deadline for action
is calculated from the date of the Ruling, not the date the application was filed. Ruling, ¶
51. The Ruling further permits the period for review of an application to be extended by
mutual consent. Ruling, ¶ 49.
In order to allow the Commission to continue to review the appeal in an orderly manner,
without either party risking the loss of important rights, on April 16, 2010 the applicant
and Commission staff entered into an Agreement stating that the time period within
which the Commission may act on the appeal shall be extended through July 15, 2010,
and that no limitations period for any claim of unreasonable or unlawful delay in
processing the appeal shall commence to run before said date.
However, as expressly stated in the Agreement signed by the applicant and Commission
staff, in the event the Commission has not taken final action on the appeal by July 15,
2010, the Agreement shall not be construed as an admission by the Commission that such
failure to act is unreasonable or unlawful, nor shall it be construed to waive or otherwise
impair the rights of Verizon Wireless with respect to any such claim. In addition, the
Agreement shall not be construed to waive any claims by the Commission regarding the
validity or applicability of the requirements and deadlines established in the Ruling.
9.

California Environmental Quality Act

Mendocino County is the lead agency for the purposes of CEQA review. The County
determined that the proposed project could be adequately mitigated through the
conditions of approval so that no significant adverse environmental impacts would result
from the proposed project, and therefore adopted a Negative Declaration for the proposed
project.
Section 13096 of the Commission’s administrative regulations requires Commission
approval of coastal development permit applications to be supported by a finding
showing the application, as modified by any conditions of approval, to be consistent with
any applicable requirement of the California Environmental Quality Act (CEQA).
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available,
which would substantially lessen any significant adverse effect the proposed development
may have on the environment.
The Commission incorporates its findings on conformity with Coastal Act policies at this
point as if set forth in full. These findings address and respond to all public comments
regarding potential significant adverse environmental effects of the project that were
received prior to preparation of the staff report. As discussed herein, in the findings
addressing the consistency of the proposed project with the certified Mendocino County
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LCP, the proposed project has been conditioned to be found consistent with the certified
Mendocino County LCP and Section 30010 of the Coastal Act. All feasible mitigation
measures, which will minimize all significant adverse environmental impacts have been
required. As conditioned, there are no feasible alternatives or feasible mitigation
measures available, beyond those required, which would substantially lessen any
significant adverse impact that the activity may have on the environment. Therefore, the
Commission finds that the proposed project can be found to be consistent with the
requirements of the Coastal Act to conform to CEQA.

EXHIBITS:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Regional Location Map
Vicinity Map
Zoning Map
Aerial Photo
County-Approved Project Plans
Appeal A (CNPS)
Appeal B (Zvolensky Et. Al)
Appeal C (Sanchez & Stone)
Notice of Final Local Action & County Staff Report
Site Photos
Revised Site Plans- Alternative 4 for de novo review
Revised Site Plans- Alternative 5 for de novo review
Visual Simulations of Proposed Development
March 29, 2010 Botanical Assessment and Recommendations
Original Project Description and Alternatives Analysis from Local Record
Correspondence following Appeal
Applicant’s and Interested Parties’ Correspondence
Ex Parte Disclosures
CalFire Revised Conditions of Approval for fire safety standards
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APPENDIX A

STANDARD CONDITIONS:
1.

Notice of Receipt & Acknowledgement
The permit is not valid and development shall not commence until a copy of the
permit, signed by the permittee or authorized agent, acknowledging receipt of the
permit and acceptance of the terms and conditions, is returned to the Commission
office.

2.

Expiration
If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be
pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3.

Interpretation
Any questions of intent of interpretation of any condition will be resolved by the
Executive Director of the Commission.

4.

Assignment
The permit may be assigned to any qualified person, provided assignee files with
the Commission an affidavit accepting all terms and conditions of the permit.

5.

Terms & Conditions Run with the Land
These terms and conditions shall be perpetual, and it is the intention of the
Commission and the permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

