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Date:  August 10, 2010 
 
To:  Commissioners & Interested Persons 
 
 
From: SHERILYN SARB, DEPUTY DIRECTOR 
 SOUTH COAST DISTRICT STAFF 
 
Subject:  Commission Hearing of August 13, 2010, item F14.5a of agenda, Substantial 

Issue Determination on Appeal A-5-LGB-10-166, Laguna Beach, Orange 
County 

 
Attached is the Notice of Final Action for the project from the City of Laguna Beach, and 
the accompanying resolution of adoption. 
 
Revise the Commission staff report as follows.  Additions are shown in underlined text, and 
deletions are shown in strike out text.
 
 
To the front page of the staff report, add the following language: 
 

The Commission will not take public testimony during this phase of the appeal 
hearing unless at least three commissioners request it.  If the Commission finds that 
the appeal raises a substantial issue, it will schedule the de novo phase of the 
hearing for a future meeting, during which it will take public testimony.  Written 
comments may be submitted to the Commission during either phase of the hearing. 

 
On Page 10, paragraph 2, revise as follows: 
 
 

Appellant Prosser’s also contends that there is an unmitigated loss of the two 
existing bars and existing restaurant.  However, t  These visitor serving facilities 
would be replaced with a wine bar/restaurant, which would be considered a 
compatible land use under the Tourist/Commercial Corridor description in the City’s 
certified LCP and similar to the existing uses.  However, the City did not analyze the 
impact of loss of the existing and more extensive restaurant and bars which are 
protected pursuant to Section 30213 and replacement with smaller facilities on the 
site.  Such analysis should occur prior to concluding Therefore, the elimination of 
the two bars and restaurant are consistent with the City’s certified LCP and the 
Public Access policies of the Coastal Act.   
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On Page 12, add the following after the first paragraph under subheading 4 Historical 
Alterations/CEQA Requirements: 
 

Regarding historical preservation, the City’s action requires the property owner to 
register the structure on the City’s Historic Register and record a Historic 
Preservation Agreement.  In addition,  the City’s Historic Preservation Ordinance is 
part of the certified LCP.  Historical significance is an issue addressed by the 
Coastal Act when the impacts of the development are related to  the character of  
highly scenic areas or the character of  special communities which because of their 
unique characteristics are popular visitor destination points for recreational uses.   
The feasibility of rehabilitation of the existing structure, rather than substantial 
demolition and new additions, must be analyzed in terms of both the loss of existing 
lower cost overnight accommodations, as mentioned above, and the historical 
significance of the structure as it relates to the community and historical character.    
Therefore, as approved by the City, the project raises a substantial issue with 
regard to impacts to community and historical character. 
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STAFF REPORT:  APPEAL 
SUBSTANTIAL ISSUE 

 
LOCAL GOVERNMENT:  City of Laguna Beach 
 
LOCAL DECISION:   Approval with Conditions 
 
APPEAL NUMBER:   A-5-LGB-10-166 
 
APPLICANT: Morris Skendarian, Architect   
 
PROJECT LOCATION: 1401 South Coast Highway 
     Laguna Beach, Orange County 
 
PROJECT DESCRIPTION: Extensive remodel of the historic Coast Inn 

including: an increase in room size and reduction in 
the number of rooms from 24 to 10; elimination of 
office space, restaurant, and 2 bars; and addition of 
13 space subterranean parking garage, wine bar, 
elevator, and rooftop pool 

 
APPELLANTS:   Commissioners Mary Shallenberger and Sara Wan 
     Audrey Prosser 
 
SUMMARY OF STAFF RECOMMENDATION 
 
The staff recommends that the Commission, after public hearing, determine that the 
appeal raises a SUBSTANTIAL ISSUE with respect to the grounds on which the appeal 
has been filed.  The appeal raises a substantial issue regarding whether the City-
approved development conforms with the City of Laguna Beach certified Local Coastal 
Program (LCP) or the public access policies of the Coastal Act because the 
development may pose potential adverse effects to existing lower-cost visitor serving 
accommodations.  
 
The subject development is located between the nearest public road and the sea, an 
area where development approved by the City of Laguna Beach pursuant to its certified 
Local Coastal Program (LCP) is appealable to the Coastal Commission.  The subject 
site has a land use designation of Commercial Tourist Corridor 
 
The appellants contend that the project approved by the City is inconsistent with the 
City’s certified Local Coastal Program(LCP) and the Public Access policies of Chapter 3 
of the Coastal Act.  As described in the findings of this report, the project approved by 
the City does not protect existing lower-cost overnight visitor serving accommodations.  
Thus, the appeal raises a substantial issue regarding the conformity of the locally 
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approved development with the Public Access Policies of Chapter 3 policies of the 
Coastal Act.  Therefore, staff is recommending that the Commission find that a 
substantial issue exists with respect to the grounds upon which the appeal was filed.  
 
If the Commission adopts the staff recommendation, a de novo hearing will be scheduled at 
a future Commission meeting.  The motion to carry out the staff recommendation is on 
Page 6 of this report. 
 
SUBSTANTIVE FILE DOCUMENTS: 
 
City of Laguna Beach Certified Local Coastal Program 
Appeal of Commissioners Shallenberger and Wan 
Appeal of Audrey Prosser 
City Permit Record for local Coastal Development Permit 10-05 
Local Coastal Development Permit 10-05 
 
Exhibits 

1. Appeal of Commissioners Sara Wan and Mary Shallenberger 
2. Appeal of Audrey Prosser 

 
I. APPELLANT’S CONTENTIONS 
 
A.  Summary of Appeal Contentions Raised by Commissioners Sara Wan and 
Mary Shallenberger 
 
1. Reduction in Number of Rooms 
 
The proposed loss of 14 rooms from the hotel results in a reduction in the number of 
overnight visitor serving accommodations in the Coastal Zone, and a reduction in the 
segment of the population which is able to take advantage of visitor-serving uses in the 
area.  This is inconsistent with Coastal Act Section 30210’s requirement that “maximum 
access, which shall be conspicuously posted, and recreational opportunities shall be 
provided for all the people consistent with public safety needs and the need to protect 
public rights, rights of private property owners, and natural resource areas from 
overuse.” 
 
2.  Loss of Existing Lower-Cost Overnight Accommodations 
 
The reduction in the number of rooms and increase in size of the remaining hotel rooms 
would result in higher overall prices for the hotel accommodations.  Coastal Act Section 
30213 states:  “Lower cost visitor and recreational facilities shall be protected, 
encouraged, and, where feasible, provided.”   The Coastal Act seeks to ensure that a 
range of facilities be provided in new development and the protection of existing lower 
cost facilities along the coastline.  If conversion from lower cost to higher cost overnight 
accommodations were allowed unchecked, the stock of affordable overnight 
accommodations would eventually be depleted.  If the development cannot 
accommodate on-site facilities for people with a range of incomes, the Commission in 
past actions has required mitigation, in the form of an in-lieu fee so that lower cost 
facilities can be provided at an off-site location.  However, the city’s action did not 
include a review of the issue of protection of the existing lower cost overnight visitor 
serving accommodations.  As a result, no determination has been made as to whether 
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the proposed project could protect the existing lower-cost accommodations, what the 
appropriate mitigation for the loss of lower-cost overnight accommodations would be if 
the development was not able to protect lower-cost accommodations, nor has the 
potential impacts of a reduction in the number of rooms and increase in cost on Public 
Access been analyzed.  Therefore, as approved by the City, the proposed project does 
not meet the requirements of the Public Access Policies of Chapter 3 of the Coastal Act. 
 
 
B.  Summary of Appeal Contentions Raised by Audrey Prosser 
 
 
1.  The project should be considered as new development 
 
The appellant contends that the applicant’s statement that 49.6% of the existing 
structure will be demolished is inaccurate, and that the proposed project should be 
considered new development.   
 
2.  The proposed project results in unnecessary, avoidable and significant visual impacts 
 
The appellant contends that elements of the project, including a rooftop privacy wall, 
elevator, turrets, and skylights are unnecessarily bulky and block views from the highway 
and beach, which violates  Land Use Element Policy 12-G (a policy which has not been 
certified by the Coastal Commission). 
 
3.  Loss of affordable visitor serving hotel, bar, and restaurant 
 
The appellant contends that the project will eliminate the following visitor serving 
accommodations: a 24 room low cost hotel, a 54 seat affordable restaurant, and 2 bars 
without mitigation.  The appellant states that the proposed project will have 10 condo-
style hotel suites at a rate of $800 per night, according to a statement made by the 
architect.   
 
4.  Historical Structure Alteration 
 
The appellant contends that the loss of the bar and restaurant would be a significant loss 
of important historical structures due to the bar’s importance to the gay community and 
the bar’s importance as the first bar to obtain a liquor license after the end of Prohibition.  
The appellant contends that the CEQA was inadequately prepared and did not 
adequately address the loss of the bar, restaurant, and hotel.  The appellant further 
contends that the City’s claim that the project was exempt from CEQA due to the 
project’s conformance with the Secretary of Interior’s guidelines for the treatment of 
historical properties is faulty.  The requirement in question requires that the property 
must be used as it was historically or given a new use that requires minimal change to 
its distinctive materials, features, space and spatial relationships. The appellant 
contends that the changes to the structure – the change in size and number of hotel 
rooms, added foundations, excavation of the subterranean parking lot, and installation of 
a new retaining wall disqualifies the project from this requirement.   
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5.  Project encroaches into 25 foot setback requirement required in the LCP. 
The appellant contends that the project encroaches into the 25 foot blufftop setback 
requirement which is required as a part of the City’s certified LCP policy 1-I.   
 
 
6.  Project denies access to ocean from the site. 
The appellant contends that the project blocks access to the ocean, as the proposed 
structure includes the existing non-conforming development which extends to the edge 
of the bluff.   
 
II. LOCAL GOVERNMENT ACTION 
 
Local Coastal Development Permit 10-05 was approved by the City of Laguna Beach on 
July 7, 2010.  Based on the date of receipt of the Notice of Action, the ten (10) working 
day appeal period for local Coastal Development Permit 10-05 began on July 14, 2010 
and ran through July 27, 2010.  An appeal of local Coastal Development Permit 10-05 
was received from Commissioners Shallenberger and Wan on July 26 2010, and from 
Audrey Prosser on July 27th (see Exhibits 1 and 2), within the allotted ten (10) working 
day appeal period. 
 
III. APPEAL PROCEDURES 
 
After certification of Local Coastal Programs, the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on Coastal 
Development Permits.  Developments approved by cities or counties may be appealed if 
they are located within the appealable areas, such as those located between the sea 
and the first public road paralleling the sea, or within 100-feet of any wetland, estuary, or 
stream, or within 300-feet of the top of the seaward face of a coastal bluff.  Furthermore, 
developments approved by counties may be appealed if they are not a designated 
"principal permitted use" under the certified LCP.  Finally, any local government action 
on a proposed development that would constitute a major public work or a major energy 
facility may be appealed, whether approved or denied by the city or county. [Coastal Act 
Section 30603(a)]. 
 
Section 30603(a)(1) and (a)(2) of the Coastal Act establishes the project site as being in 
an appealable area because it is located between the sea and the first public road 
paralleling the sea and is within 300 feet of the inland extent of the beach and within 300 
feet of the top of the seaward face of a coastal bluff . 
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Section 30603 of the Coastal Act states, in part: 
 

(a) After certification of its Local Coastal Program, an action taken by a local 
government on a Coastal Development Permit application may be 
appealed to the Commission for only the following types of developments: 

 
(1) Developments approved by the local government between the sea 

and the first public road paralleling the sea or within 300 feet of 
the inland extent of any beach or of the mean high tide line of the 
sea where there is no beach, whichever is the greater distance. 

 
(2) Developments approved by the local government not included 

within paragraph (1) that are located on tidelands, submerged 
lands, public trust lands, within 100 feet of any wetland, estuary, 
stream, or within 300 feet of the top of the seaward face of any 
coastal bluff. 

 
The grounds for appeal of a local government action approving a Coastal Development 
Permit for development in the appealable area are stated in Section 30603(b)(1), which 
states: 
 

(b)(1) The grounds for an appeal pursuant to subdivision (a) shall be limited to 
an allegation that the development does not conform to the standards set 
forth in the certified Local Coastal Program or the public access policies 
set forth in this division. 

 
The action currently before the Commission is to find whether there is a "substantial 
issue" or "no substantial issue" raised by the appeal of the local approval of the 
proposed project.  Section 30625(b)(2) of the Coastal Act requires the Commission to 
hold a de novo hearing on the appealed project unless the Commission determines that 
no substantial issue exists with respect to the grounds for appeal. 
 
If Commission staff recommends a finding of substantial issue, and there is no motion 
from the Commission to find no substantial issue, the substantial issue question will be 
considered moot, and the Commission will proceed to the de novo portion of the public 
hearing on the merits of the project.  The de novo portion of the hearing may be 
scheduled at the same hearing or a subsequent Commission hearing.  The de novo 
hearing on the merits of the project uses the certified LCP as the standard of review.  In 
addition, for projects located between the first public road and the sea, findings must be 
made that any approved project is consistent with the public access and recreation 
policies of the Coastal Act.  Sections 13110-13120 of the California Code of Regulations 
further explain the appeal hearing process. 
 
If the Commission decides to hear arguments and vote on the substantial issue 
question, proponents and opponents will have an opportunity to address whether the 
appeal raises a substantial issue.  The Chair will set the time limit for public testimony at 
the time of the hearing.  As noted in Section 13117 of the California Code of 
Regulations, the only persons qualified to testify before the Commission at the 
substantial issue portion of the appeal process are the applicants, persons who opposed 
the application before the local government (or their representatives), and the local 
government.  Testimony from other persons must be submitted in writing. 
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Upon the close of the public hearing regarding whether the appeal raises a substantial 
issue, the Commission will vote on the substantial issue matter.  It takes a majority of 
Commissioners present to find that no substantial issue is raised by the local approval of 
the subject project. 
 
If the appeal is found to raise a substantial issue, at the de novo hearing, the 
Commission will hear the proposed project de novo and all interested persons may 
speak.  The de novo hearing will occur at a subsequent meeting date.  All that is before 
the Commission at this time is the question of substantial issue. 
 
IV. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE 
 
MOTION: I move that the Commission determine that Appeal No. A-5-LGB-10-

166 raises NO substantial issue with respect to the grounds on 
which the appeal has been filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings.  Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective.  The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-5-LGB-10-166 presents a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of 
the Coastal Act regarding consistency with the certified Local Coastal Plan and/or the 
public access and recreation policies of the Coastal Act. 
 
V. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A. Project Description
 
The subject site is located at 1401 South Coast Highway, between the sea and the first 
public road, and has a designated land use of Commercial/Tourist Corridor.  The city’s 
certified LCP describes the Commercial/Tourist Corridor as: 

The principle permitted uses of this category are visitor-serving facilities such as hotels, 
motels, restaurants, theaters, museums, specialty shopes and beach-related retail uses.  
Other non-visitor-serving facilities (including service and residential uses) are also 
permitted, subject to a conditional use permit.  Non-visitor serving uses shall not exceed 
50 percent of the gross floor area of the entire structure and shall be located above the 
ground floor level. 
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The site is currently developed with a 24 room hotel, 4 commercial office spaces, a 54 
seat restaurant and 2 bars (one with 27 seats and one with 40 seats).  The structure was 
built in 1928, and is designated as a ‘Contributive’ historic structure by the City of 
Laguna Beach.  The site is notable for having the “Boom Boom Room,” one of the first 
bars within Laguna Beach to serve the gay community, and was one of the first bars in 
Laguna Beach to serve alcohol after the end of prohibition.   
 
The proposed project would remodel the existing structure by demolishing 49.6% of the 
existing structure to create a 10 room boutique hotel, 1,224 square foot wine 
bar/restaurant, and 13 space subterranean parking garage.  The existing structure is a 
non-conforming use, in that it extends to the edge of the bluff and does not meet the 
City’s required 25 foot blufftop setback line.  The proposed project would maintain this 
nonconforming part of the structure.  No new development is proposed within the 25 foot 
setback with the exception of replacement of deck railings.  The project proposes a 
height variance to allow the installation of design elements which were once a part of the 
historical structure such as turrets which exceed the City’s height limit.  The proposed 
project requires the applicant to dedicate a public easement allowing the public lateral 
access along the shoreline seaward of the existing structure.   
 
B. Factors to be Considered in Substantial Issue Analysis
 
Section 30625(b)(2) of the Coastal Act states that the Commission shall hear an appeal 
of a local government action carried out pursuant to Section 30600(b) unless it finds that 
no substantial issue exists as to conformity with the certified Local Coastal Program or 
the public access policies of the Coastal Act.  The term ”substantial issue” is not defined 
in the Coastal Act or its implementing regulations.  Section 13115(b) of the 
Commission’s regulations simply indicates that the Commission will hear an appeal 
unless it “finds that the appellant raises no significant questions”.  In previous decisions 
on appeals, the Commission has been guided by the following factors. 
 
1. The degree of factual and legal support for the local government’s decision that 

the development is consistent or inconsistent with the Local Coastal Program; 
 
2. The extent and scope of the development as approved by the local government; 
 
3. The significance of the coastal resources affected by the decision; 
 
4. The precedential value of the local government’s decision for future 

interpretations of its LCP; and, 
 
5. Whether the appeal raises local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless 
may obtain judicial review of the local government’s coastal permit decision by filing 
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
As stated in Section III of this report, the grounds for appeal of a coastal development 
permit issued by the local government after certification of its Local Coastal Program are 
specific.  In this case, the local Coastal Development Permit may be appealed to the 
Commission on the grounds that it does not conform to the certified Local Coastal 
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Program or with the public access policies of the Coastal Act.  The Commission must 
then decide whether a substantial issue exists with respect to the grounds on which an 
appeal has been filed in order to decide whether to hear the appeal de novo. 
 
In making the substantial issue assessment, the Commission typically considers whether 
the appellants’ contentions regarding the inconsistency of the local government action 
with the certified LCP raise significant issues in terms of the extent and scope of the 
approved development, the support for the local action, the precedential nature of the 
project, whether a significant coastal resource would be affected, and whether the 
appeal has statewide significance. 
 
In this case, the appellants contend that the City's approval of the proposed project does 
not conform to the requirements of the Public Access policies of Chapter 3 of the 
Coastal Act, and/or the certified LCP regarding development and visual impacts. 
 
Staff is recommending that the Commission find that a substantial issue does exist with 
respect to whether the approval of the project is consistent with the provisions of the 
Public Access Policies of the Coastal Act for the reasons set forth below. 
 
C. Substantial Issue Analysis
 

 
As stated in Section III of this report, the grounds for appeal of a coastal 
development permit issued by the local government after certification of its Local 
Coastal Program (LCP) are specific.  In this case, the local coastal development 
permit may be appealed to the Commission on the grounds that it does not 
conform to the certified LCP or the Public Access Policies of the Coastal Act.  
The Commission must then decide whether a substantial issue exists in order to 
hear the appeal.  In this specific case the appellants Wan and Shallenberger 
contend that the approved development does not conform to the public access 
policies of the Coastal Act, and appellant Prosser contends that the approved 
development does not conform to either the City’s certified LCP or the public 
access policies of the Coastal Act. 
 
For the reasons stated below, the Commission staff recommends that the appeal 
raises a substantial issue regarding the conformity of the locally approved 
development with the Public Access Policies of Chapter 3 of the Coastal Act.  
 

 1. Lower-Cost Overnight Visitor Serving Accommodations
 
The city’s certified LCP describes the Commercial/Tourist Corridor as: 

The principle permitted uses of this category are visitor-serving facilities such as 
hotels, motels, restaurants, theaters, museums, specialty shopes and beach-related 
retail uses.  Other non-visitor-serving facilities (including service and residential 
uses) are also permitted, subject to a conditional use permit.  Non-visitor serving 
uses shall not exceed 50 percent of the gross floor area of the entire structure and 
shall be located above the ground floor level. 
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Coastal Act Section 30210 states: 

In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with public 
safety needs and the need to protect public rights, rights of private property owners, 
and natural resource areas from overuse. 

 
Coastal Act Section 30213 states: 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, 
where feasible, provided. Developments providing public recreational opportunities 
are preferred.  
The commission shall not: (1) require that overnight room rentals be fixed at an 
amount certain for any privately owned and operated hotel, motel, or other similar 
visitor-serving facility located on either public or private lands; or (2) establish or 
approve any method for the identification of low or moderate income persons for the 
purpose of determining eligibility for overnight room rentals in any such facilities. 

 
Coastal Act Section 30214 states:  

(a) The public access policies of this article shall be implemented in a manner that 
takes into account the need to regulate the time, place, and manner of public access 
depending on the facts and circumstances in each case including, but not limited to, 
the following:  
(1) Topographic and geologic site characteristics.  
(2) The capacity of the site to sustain use and at what level of intensity.  
(3) The appropriateness of limiting public access to the right to pass and repass 
depending on such factors as the fragility of the natural resources in the area and the 
proximity of the access area to adjacent residential uses.  
(4) The need to provide for the management of access areas so as to protect the 
privacy of adjacent property owners and to protect the aesthetic values of the area by 
providing for the collection of litter.  
(b) It is the intent of the Legislature that the public access policies of this article be 
carried out in a reasonable manner that considers the equities and that balances the 
rights of the individual property owner with the public's constitutional right of access 
pursuant to Section 4 of Article X of the California Constitution. Nothing in this 
section or any amendment thereto shall be construed as a limitation on the rights 
guaranteed to the public under Section 4 of Article X of the California Constitution.  
(c) In carrying out the public access policies of this article, the commission and any 
other responsible public agency shall consider and encourage the utilization of 
innovative access management techniques, including, but not limited to, agreements 
with private organizations which would minimize management costs and encourage 
the use of volunteer programs. 

 
Commissioners Wan and Shallenberger contend that the project will result in the 
loss of overnight visitor serving accommodations along the coast.  The proposed 
project would result in the elimination of 14 hotel rooms, resulting in a reduction 
in the number of members of the public which can visit the Coast over the year, 
and a reduction in the segment of the population which is able to enjoy coastal 
resources.  The City’s decision did not mitigate for this loss of overnight visitor 
serving accommodations, nor did it analyze the effect that the loss of hotel rooms 
would have on public access to the coast.  Therefore the City’s decision is 
inconsistent with Coastal Act Section 30210’s requirement that “maximum 
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access, which shall be conspicuously posted, and recreational opportunities shall 
be provided for all the people consistent with public safety needs and the need to 
protect public rights, rights of private property owners, and natural resource 
areas from overuse.”   
   
Both appeals contend that the project as approved by the City would result in the 
loss of lower-cost overnight visitor serving accommodations.  The loss of visitor 
serving accommodations in this project encompasses two parts, the loss of 
existing overnight lower cost accommodations, and the replacement of these 
lower cost accommodations with overnight accommodations which do not qualify 
as low to moderate cost.  The Commission staff has not yet received the local 
government record or a statement of the existing rates for the 24 room hotel, or 
the rates for the proposed 10 room boutique hotel.  However, in verbal 
communication between the applicant and commission staff the applicant has 
stated that the existing hotel rooms, which are 9’x 11’ in size, would qualify as 
low to moderate cost hotel accommodations.  Appellant Prosser contends that a 
statement by the architect was that the rate for the proposed  suites would be 
$800 per night, which would not qualify as low to moderate cost 
accommodations.  Even if the rate stated by appellant Prosser is incorrect, the 
project architect confirmed that there will be a reduction in the number of rooms 
and increase in size of rooms and that the proposed 10 suite hotel will be a 
higher cost visitor serving accommodation than the current 24 room hotel.  This 
indicates that the proposed project would result in a loss of lower to moderate 
cost overnight accommodations.   
 
The City has not analyzed the project for its potential to reduce the supply of 
lower-cost visitor serving accommodations, whether the current lower cost facility 
can be protected, or the appropriate mitigation for the loss if the hotel is 
converted to a higher cost facility.  Therefore, the project as approved by the city 
represents a potential unmitigated loss of 24 lower-cost overnight visitor serving 
accommodations.  The project as approved by the city is therefore inconsistent 
with Coastal Act Section 30213, which states in part: “Lower cost visitor and 
recreational facilities shall be protected, encouraged, and, where feasible, 
provided.”   
 
Appellant Prosser’s also contends that there is an unmitigated loss of the two 
existing bars and existing restaurant.  However, these visitor serving facilities 
would be replaced with a wine bar/restaurant, which would be considered a 
compatible land use under the Tourist/Commercial Corridor description in the 
City’s certified LCP and similar to the existing uses.  Therefore, the elimination of 
the two bars and restaurant are consistent with the City’s certified LCP and the 
Public Access policies of the Coastal Act.   
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2.  New development 
 
The City’s Certified Open Space Conservation Element states in policy 1-I: 
 

The City shall impose a 25-foot minimum setback or a distance ascertained 
by stringline measurements for all blufftop development, notwithstanding the 
fact that ecological and environmental constraints may require an additional 
setback. 

 
Appellant Prosser contends that the project as proposed by the city should be 
classified as new development, and not as a remodel of an existing historic 
structure.  Specifically, she contends that the listed figure of 49.6% demolition is 
inaccurate.  The City and applicant contend that the demolition plans show a total 
of 49.6%, and that the project consists of alterations, rehabilitation, and addition 
to a historic structure. The Commission has not received the project file from the 
City of Laguna Beach, and has not been able to review the demolition and 
historical element preservation plans used to determine the scope of demolition 
and new construction.  Therefore at this time the Commission staff has not 
determined whether the project qualifies as demolition and new development or 
as a remodel.   
 
Additionally, Appellant Prosser contends that because the project qualifies as 
new development, the project as approved by the City results in an 
encroachment into the 25 foot setback.  The Commission has not yet received 
the project file from the City, and as a result has not had a chance to review the 
project plans and ensure that there is no construction planned within the 25 foot 
setback.  However the City’s resolution states that no development shall be 
allowed within the 25 foot blufftop setback except for the replacement of deck 
railings.  If the project were considered as new development, the non-conforming 
part of the structure within the 25 foot setback would be considered as part of the 
new development as well.  If this were the case, the proposed project would be in 
violation of the city’s 25 foot setback requirement.  However, the issue of whether 
the proposed development would qualify as new development has not yet been 
analyzed by the commission pending receipt of the project file from the City.  
Therefore at this time it has not been determined whether the project will 
encroach within the 25 foot blufftop setback required by the City’s certified LCP. 
 
3.  Visual Elements 
 
The City’s Certified Land Use Element Policy 12-D states:  

As part of the Design Review process, maximize the preservation of views of 
coastal and canyon areas from existing residences, and public view points 
while respecting rights of property owners proposing new construction.   

 
The City’s Certified Open Space Conservation Element Policy 7-A states: 

Preserve to the maximum extent feasible the quality of public views from the 
hillsides and along the city’s shoreline. 
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The City’s resolution of adoption for the project states: 

[T]he proposed alterations do not obstruct pedestrian access through or 
around the property, do not impact ocean, beach or hillside views from 
neighboring properties… 

Appellant Prosser’s contention that the project results in unnecessary, avoidable 
and significant visual impacts cites the uncertified Land Use Element Policy 12-
G.  If the appellant’s contention only relies on an uncertified policy, it would not 
be valid grounds for an appeal, consistent with Section III above.  However, 
Land Use Element Policy 12-D and Open Space Conservation Element Policy  
7-A also require the preservation of views.  The City’s staff report from the 
Planning Commission meeting of April 14th states that the proposed project will 
increase the building’s height on the south portion of the structure by 13 feet, and 
the application for variance included in the City’s staff report states that a 
variance is required to exceed the maximum height limit of 36 feet by 7.6 feet, to 
the roof of the elevator.   
 
The Commission has not yet had a chance to review the proposed project plans 
and the height of the proposed structures, and as a result has not yet been able 
to analyze the project for potential impacts to coastal views.  Therefore at this 
time it has not been determined whether the project as approved by the City will 
result in impacts to Coastal Visual Resources, and as a result it has not been 
determined whether the approved project is consistent with the visual protection 
policies of the City’s certified LCP. 

 
4.  Historical Alterations / CEQA requirements 
 
Appellant Prosser contests the issue of how the City and applicant handled the 
City’s requirement to perform an adequate CEQA analysis.  However, pursuant 
to Section III. Appeal Procedures, above, this is not an appropriate basis for an 
appeal of a local government’s action pursuant to Coastal Act Section 30603, as 
the appellant’s claim is not based on either the City’s certified LCP or the public 
access policies of the Coastal Act. 
 
5.   Public Access to the Shoreline 
 
Coastal Act Section 30212 states: 

(a) Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects except where: (1) it is 
inconsistent with public safety, military security needs, or the protection of fragile 
coastal resources, (2) adequate access exists nearby, or, (3) agriculture would be 
adversely affected. Dedicated accessway shall not be required to be opened to public 
use until a public agency or private association agrees to accept responsibility for 
maintenance and liability of the accessway.  

 
Appellant Prosser contends that because the proposed project keeps the 
nonconforming portion of the structure located within the 25-foot setback, the 
proposed project blocks access to the ocean.   
 
The City’s staff report for the April 14th Planning Commission meeting states that 
vertical access to the sand exists currently from Mountain Road.  Furthermore, 
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the City’s resolution of adoption requires the applicant dedicate a lateral public 
access easement along the sand granting lateral access to the public in front of 
the proposed development.  Vertical public access from Mountain Road to the 
beach exists currently, and the proposed project would include a lateral public 
access easement along the coast in front of the development.  Therefore, the 
project as proposed does not raise an issue with regards to conformity with 
Coastal Act Section 30212. 

 
6. Additional Substantial Issue Assessment

 
In considering whether an appeal raises a substantial issue one factor the 
Commission considers is the significance of the coastal resources affected by the 
decision.  In this case, the coastal resource affected is the supply of lower-cost 
overnight visitor serving accommodations within the Coastal Zone.  Lower to 
moderate cost overnight visitor serving accommodations allow people with a 
range of incomes to be able to access and enjoy the Coastal Zone.  The 
proposed development would result in the elimination of 24 lower-cost overnight 
accommodations, resulting in a reduction of the segment of the population which 
is able to access the Coast.  Therefore, the resource affected area is indeed 
significant and the adverse impacts created by the proposed development upon 
the significant resources are considerable. 
 
Another factor the Commission considers in determining whether an appeal 
raises a substantial issue is whether the appeal raises local issues, or those of 
regional or statewide significance.  In this case, the appeal raises issues of 
regional and statewide, significance.  The proposed development would 
adversely impact the amount of lower-cost visitor serving overnight 
accommodations, leading to a reduction in the supply of lower-cost visitor serving 
accommodations within Laguna Beach.  If conversion from lower cost to higher 
cost overnight accommodations were allowed unchecked, the stock of affordable 
overnight accommodations would eventually be depleted.  Allowing the 
conversion of lower cost overnight accommodations to high cost 
accommodations without determining whether the protection of the existing 
lower-cost facility is feasible and without mitigation for the loss of this type of 
facility would also set a precedent for allowing similar types of development 
statewide, thus resulting in impacts to lower cost visitor-serving facilities 
statewide.  Thus, the appeal raises issues of regional and statewide significance. 
 
7. Conclusion
 
For the reasons described above, the appeal raises a substantial issue regarding 
whether the development approved by the City is consistent with the Public 
Access policies of the Chapter 3 policies of the Coastal Act.  Further, the 
inconsistencies raise issues with regard to significant coastal resources. Finally, 
the inconsistencies are of regional and statewide, not just local, concern.  As 
described above, these issues raise a substantial issue with regard to the 
grounds upon which the appeal was filed.  Therefore, the Commission finds that 
the appeal raises a substantial issue. 






























