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STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBSTANTIAL ISSUE

LOCAL GOVERNMENT: City of San Diego
DECISION: Approval with Conditions
APPEAL NO.: A-6-OMN-10-54
APPLICANT: Mark Kravis & Paul Magnotto
PROJECT DESCRIPTION: Construction of an 8,928 sq.ft. car wash with convenience
store, associated improvements, parking, grading and landscaping on a vacant
0.94-acre site.
PROJECT LOCATION: 1440 Palm Avenue, Otay Mesa-Nestor, San Diego, San
Diego County.
APPELLANTS: Timothy J. Carmel

SUMMARY OF STAFF RECOMMENDATION:
Staff recommends that the Commission, after public hearing, determine that no
substantial issue exists with respect to the grounds on which the appeal has been filed.
The issues raised by the appellant relate to the LCP requirements to adequately study and
mitigate lighting, noise, water quality and air quality impacts. The development is
located next to an area historically used as part of the salt pond operations in San Diego
Bay, and disturbed wetland vegetation is present immediately adjacent to the property
line and the approved development. The site abuts land designated in the City of San
Diego LCP as Multi-Habitat Planning Area (MHPA) along its eastern property line. The
approved car wash is required to implement mitigation measures to shield light and noise
from entering the MHPA and to divert drainage away from the MHPA. Impacts to air
quality are expected to be consistent with a typical car wash facility, which is a permitted
use in the Commercial Community (CC-4-2) zone. There is no evidence that the project
will have adverse impacts on coastal resources. Staff has determined that these issues
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have been adequately addressed by the City in its approval, consistent with the certified
LCP.

SUBSTANTIVE FILE DOCUMENTS: Appeal by Timothy J. Carmel filed 7/9/10;
Certified Otay Mesa-Nestor Land Use Plan; City of San Diego Certified LCP.

I. Appellants Contend That: The project, as approved by the City, is inconsistent with
the certified LCP with respect to the protection of biological resources and air quality.

II. Local Government Action: The coastal development permit was approved by the
San Diego Planning Commission on May 20, 2010. After being appealed to the City
Council, it was approved on June 29, 2010. The permit contains special conditions
addressing mitigation measures for water quality, flood hazard, invasive species, noise,
lighting, adjacency to the Multi-Habitat Planning Area along the eastern border of the
site, and other measures, as described below under Section V. Findings and Declarations.

III. Appeal Procedures/Substantial Issue Analysis: After certification of a Local
Coastal Program (LCP), the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits.
Section 30604(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in the
certified local coastal program or the public access policies set forth in this
division.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local coastal
program, that no substantial issue exists with respect to the grounds on which an
appeal has been filed pursuant to Section 30603.
If the staff recommends "substantial issue" and no Commissioner objects, the
Commission will proceed directly to the de novo portion of the hearing on the merits of
the project then, or at a later date. If the staff recommends "no substantial issue" or the
Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have 3 minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised. If substantial issue is found, the Commission will proceed to a
full public hearing on the merits of the project then, or at a later date. If the Commission
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conducts the de novo portion of the hearing on the permit application, the applicable test
for the Commission to consider is whether the proposed development is in conformity
with the certified Local Coastal Program.
In addition, for projects located between the sea and the first public road paralleling the
sea, Section 30604(c) of the Act requires that a finding must be made by the approving
agency, whether the local government or the Coastal Commission on appeal, that the
development is in conformity with the public access and public recreation policies of
Chapter 3. In other words, in regard to public access questions, the Commission is
required to consider not only the certified LCP, but also Chapter 3 policies when
reviewing a project on appeal.
The only persons qualified to testify before the Commission at the "substantial issue"
stage of the appeal process are the applicant, persons who opposed the application before
the local government (or their representatives), and the local government. Testimony
from other persons must be submitted in writing. At the time of the de novo portion of
the hearing, any person may testify.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will
hear an appeal unless it "finds that the appeal raises no significant question" (Cal. Code
Regs. titl. 14 section 13155(b). In previous decisions on appeals, the Commission has
been guided by the following factors:
1. The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP;
2. The extent and scope of the development as approved or denied by the local
government;
3. The significance of the coastal resources affected by the decision;
4. The precedential value of the local government's decision for future
interpretations of its LCP; and
5. Whether the appeal raises only local issues, or those of regional or statewide
significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5.
In this case, for the reasons discussed further below, the Commission exercises its
discretion and determines that the development approved by the City does not raise a
substantial issue with regard to the appellant’s contentions.
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IV. Staff Recommendation on Substantial Issue.
The staff recommends the Commission adopt the following resolution:
MOTION:

I move that the Commission determine that Appeal No. A-6-OMN10-54 raises NO substantial issue with respect to the grounds on
which the appeal has been filed under § 30603 of the Coastal Act.

STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE:
Staff recommends a YES vote. Passage of this motion will result in a finding of No
Substantial Issue and adoption of the following resolution and findings. If the
Commission finds No Substantial Issue, the Commission will not hear the application de
novo and the local action will become final and effective. The motion passes only by an
affirmative vote by a majority of the Commissioners present.
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE:
The Commission finds that Appeal No. A-6-OMN-10-54 does not present a substantial issue with
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act
regarding consistency with the Certified Local Coastal Plan and/or the public access and
recreation policies of the Coastal Act.

V. Findings and Declarations.
1. Project Description/History. The subject project is development of an 8,928
sq.ft., two-story car wash with a convenience store on a .94 acre lot located on the
northeast corner of Palm Avenue and 13th Street in the Otay Mesa-Nestor community of
the City of San Diego. The L-shaped lot is currently vacant, although the site has been
cleared and graded in the past. The site is zoned for Commercial Community (CC-4-2)
uses.
The site is surrounded by a variety of uses, including multi-family residential to the
north, an existing car repair building to the southwest. Immediately abutting the site to
the east is a property owned by the San Diego Port District and known as the southern
part of pond 20A, which was previously part of the Western Salt Company salt pond
operation. The pond is designed as Open Space/Special Study area in the Otay MesaNestor Plan, and is part of the City’s Multi-Habitat Planning Area (MHPA), and falls
within the Commission’s original jurisdiction. A small portion of the eastern edge of the
subject site next to the salt pond lot also falls within Zone A of a Special Flood Hazard
Area.
The car wash would be located on the eastern side of the lot. Cars would access the car
wash facility mainly from 13th street, and exit the car wash onto Palm Avenue. Twenty-
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four parking spaces are proposed. The project includes grading and filling to level the
site, and construction of a 9’6” high stepped retaining crib wall along the eastern property
line that would be planted with native vegetation compatible with the adjacent MHPA. A
4-foot high wall would be constructed on top of the retaining wall to block light and
noise from entering the MHPA. This wall is proposed to be solid masonry from the
southern property line to midway along the property line (120 feet), and wood from that
point to the northern property line. All lighting is required to be shaded and adjusted to
fall on the subject site. Runoff from parking areas would be directed to a vegetated swale
at the southwest corner of the site. No direct drainage into Palm Avenue or the MHPA is
permitted.
The standard of review is conformance with the policies and provisions of the certified
LCP.
2. Protection of Sensitive Biological Resources/Water Quality. The appellant
asserts that the approved development is inconsistent with the City of San Diego LCP
policies addressing the protection of environmentally sensitive land, specifically, the
adjacent MHPA, because of impacts to water quality and from the development’s lighting
and noise.
The appellant cites the following policy in the certified Local Coastal Program Land
Development Code:
§143.0101 Purpose of Environmentally Sensitive Lands Regulations
The purpose of these regulations is to protect, preserve and, where damaged restore,
the environmentally sensitive lands of San Diego and the viability of the species
supported by those lands. These regulations are intended to assure that development,
including, but not limited to coastal development in the Coastal Overlay Zone,
occurs in a manner that protects the overall quality of the resources and the natural
and topographic character of the area, encourages a sensitive form of development,
retains biodiversity and interconnected habitats, maximizes physical and visual
public access to and along the shoreline, and reduces hazards due to flooding in
specific areas while minimizing the need for construction of flood control facilities.
These regulations are intended to protect the public health, safety, and welfare while
employing regulations that are consistent with sound resource conservation
principles and the rights of private property owners.
Other ESL regulations include the following:
§143.0110

When Environmentally Sensitive Lands Regulations Apply
This division applies to all proposed development when
environmentally sensitive lands are present on the premises.
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(a)

Where any portion of the premises contains any of the following
environmentally sensitive lands, this division shall apply to the
entire premises, unless otherwise provided in this division:
(1) Sensitive biological resources;
(2) Steep hillsides;
(3) Coastal beaches (including V zones);
(4) Sensitive coastal bluffs; and
(5) Special Flood Hazard Areas (except V zones).

§143.0130

Uses Allowed Within Environmentally Sensitive Lands
Allowed uses within environmentally sensitive lands are those allowed
in the applicable zone, except where limited by this section.
(e)

Wetland Buffer Areas in the Coastal Overlay Zone. Permitted
uses in wetland buffer areas shall be limited to the following:
(1)
(2)
(3)
(4)

§143.0141

Public Access paths;
Fences;
Restoration and enhancement activities; and
Other improvements necessary to protect wetlands.

Development Regulations for Sensitive Biological Resources
Development that proposes encroachment into sensitive biological
resources or that does not qualify for an exemption pursuant to Section
143.0110(c) is subject to the following regulations and the Biology
Guidelines in the Land Development Manual.
(a)

State and federal law precludes adverse impacts to wetlands or
listed noncovered species habitat. The applicant shall confer
with the U.S. Army Corps of Engineers, U.S. Fish & Wildlife
Service and/or California Department of Fish and Game before
any public hearing for the development proposal. The applicant
shall solicit input from the Resource Agencies on impact
avoidance, minimization, mitigation and buffer requirements,
including the need for upland transitional habitat. The applicant
shall, to the maximum extent feasible, incorporate the Resource
Agencies’ recommendations prior to the first public hearing.
Grading or construction permits shall not be issued for any
project that impacts wetlands or Listed non-covered species

A-6-OMN-10-54
Page 7

habitat until all necessary federal and state permits have been
obtained.
(b)

Outside and inside the MHPA, impacts to wetlands, including
vernal pools in naturally occurring complexes, shall be avoided.
A wetland buffer shall be maintained around all wetlands as
appropriate to protect the functions and values of the wetland. In
the Coastal Overlay Zone the applicant shall provide a
minimum 100-foot buffer, unless a lesser or greater buffer is
warranted as determined through the process described in
143.0141(a). Mitigation for impacts associated with a deviation
shall achieve the goal of no-net-loss and retain in-kind functions
and values.

A biological survey was performed for the project (RC Biological Consulting, Inc,
8/31/09). The survey determined that there are no sensitive resources on the subject site.
Adjacent to the site to the east, the area consists of a disturbed wetland created by the
creation of the salt pans and associated dikes, the filled area to the west, and some
backflow from the tidal canals to the north. The report determined that the habitat is
highly disturbed, currently dominated by non-native grasses and broad leafed weeds.
The dominant native plant within 300 feet of the subject site is salt grass.
Based on the recommendations in the biological survey, the Mitigated Negative
Declaration for the project required a series of mitigation and monitoring requirements,
including prohibiting direct drainage into the MHPA, requiring all lighting adjacent to the
MHPA to be directed away from preserve areas using appropriate placement and
shielding, and installing a 4-foot high solid wood fence along the eastern edge of the
property to shield the MHPA from automobile headlights. No invasive plant material can
be utilized in or adjacent to the MHPA. Compliance with the mitigation measures
described in the Water Quality Technical Report performed for the project (TerraData,
7/18/07) is also required, which include roof drain filters and connecting vehicle wash
areas to the sanitary sewer. Based on the direction of the biological survey and a noise
study performed for the project (Dr. Penzes & Associates, 6/18/09), sound attenuation
measures were incorporated into the design of the project to reduce noise levels to below
60 dB CNEL. Specifically, as described above, there will be a 4 foot-high masonry wall
constructed along the eastern edge of the property from the south property line to the
middle of the building. The car wash cannot operate outside the hours of 7 AM to 10
PM, to ensure that the noise generated by the proposed dryer/blower will not be above
the required night time noise limit of the adjacent salt pond habitat.
The appellant contends that the “environmentally sensitive coastal area of the MultiHabitat Planning Area (MHPA) will be significantly and adversely impacted and
degraded by construction and operation of this Project.” Specifically, the appellant notes
that no lighting study was prepared for the project, and asserts that the proposed lighting
is insufficient. The appellant also asserts that the noise study performed for the project is
inadequate because the project involves fill, and thus, the acoustics will be different than
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those actually studied, and noise mitigation will be insufficient. The appellant also
contends the water report prepared by the City fails to analyze the impacts of the various
solvents and detergents that the car wash will use.
Requiring that lighting be shielded and directed away from sensitive habitat is a standard
and typical mitigation measure for development adjacent to such habitat. The appellant
has not submitted any evidence suggesting that this mitigation will not be sufficient. The
noise analysis includes project plans consistent with the approved project, and the City of
San Diego accepted the noise analysis study as adequate for the subject project, including
the proposed grading and fill. There is no evidence that the noise study is inadequate or
inconsistent with the standards of the LCP.
With regard to the car wash operation itself, all chemicals used in the car wash would be
processed through a containment system and either pumped out by a service or
distributed to the city sewer. Project BMPs include the requirement that all vehicle wash
areas be self-contained and properly connected to a sanitary sewer. Because all runoff is
contained, commercial car washes are typically considered beneficial to water quality
compared to self-washing in residential driveways. Thus, there is no evidence that
impacts to environmentally sensitive lands will occur inconsistent with the policies of the
LCP.
Although no impacts have been identified, the Commission is concerned that the City of
San Diego did not appropriately analyze or apply the wetland buffer requirements of the
ESL regulations. A portion of the site mapped along the eastern boundary of the lot is
mapped as within the 100-year floodplain designation. The floodplain area is considered
environmentally sensitive lands under the San Diego Municipal Code. (Per City
requirements, the applicant has since submitted updated maps that indicate the site is
adjacent to, but not within the flood plain). In addition, because the site is immediately
adjacent to wetland vegetation, the subject site is within the 100-foot area typically
required as a wetland buffer. This buffer area should be considered a sensitive biological
resource area, and thus should also trigger the ESL regulations. Per the above citation,
where any portion of the site contains any of the identified environmentally sensitive
lands, the ESL regulations apply to the entire site.
However, the City did not specifically analyze how the wetland buffer regulations of the
LCP apply to the subject site. As cited above, the LCP requires that a wetland buffer be
maintained around all wetlands as appropriate to protect the functions and values of the
wetland. In the Coastal Overlay Zone, which includes the subject site, the applicant is
required to provide a minimum 100-foot buffer, unless a lesser or greater buffer is
warranted as determined through consultation with the resource agencies.
The existing wetland vegetation next to the salt ponds is located immediately adjacent to
the subject site. There will be no buffer between the wetland and the approved
development. However, the site will be elevated 9’6” from the wetland, which provides a
vertical buffer. The 4-foot high wall on top of the retaining wall and elevational distance
will discourage pedestrian entry into the wetland from the subject site. Commission staff
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contacted staff at the U.S. Fish and Wildlife Service, who indicated that they were not
concerned that there would be any adverse impacts from the project as proposed.
The adjacent wetland is currently highly disturbed, and is not part of the South Bay
Wildlife Refuge or in an area currently planned for restoration. The subject site can be
considered an infill lot, as it is surrounded by development on three sides, and the
approved development will not be any closer to the wetland vegetation than the large
multi-family residential complex immediately to the north.
Providing a 100-foot buffer on the L-shaped subject site would provide essentially no
room for development on the subject site. Commission staff is currently investigating the
history of how the current lot configuration arose, as some lot line adjustments may have
occurred without coastal development permits. Nevertheless, given that some
development rights exist on the site, it is not evident that any alternative development
configuration or use could occur on the site that would be more protective of coastal
resources than the proposed project. Residential use (which would require a rezone) is
typically considered to have more impacts on adjacent sensitive habitat than commercial
uses, and as noted, an increase in the use of commercial car washes can benefit water
quality if they result in a reduction in the number of people who wash their cars at home.
As described above, the applicant has incorporated mitigation measures addressing
potential impacts from the proposed car wash use.
Therefore, in this particular case, the proposed development configuration, including the
lack of a buffer, other than fencing and an elevation difference, will not significantly
impact coastal resources. There are no additional mitigation measures or alternatives
required because the project is not expected to have a significant impact on coastal
resources. Thus, the failure of the City to properly analyze the wetland buffer
requirements of the certified LCP does not result in impacts of the level of significance
required to find substantial issue.
3. Air Quality. The appellant also contends that the City failed to "adequately
address the project’s significant air quality impacts on the sensitive MHPA area, not only
during the project’s operation, but during construction.” The City did evaluate air quality
impacts in the Mitigated Negative Declaration and did not identify any potential adverse
impacts from the project. The appellant did not identify any air quality sections of the
LCP with which the approved project is inconsistent. There is no evidence that the
project will have adverse impacts on coastal resources. Thus, this contention does not
raise a substantial issue of consistency with the LCP.
In conclusion, all appropriate measures have been taken to reduce the potential coastal
resource impacts to a level of insignificance, and the project does not raise substantial
issue with respect to the issues on which the appeal was filed. Therefore, the
Commission finds that the allegations made by the appellant do not raise a substantial
issue with regard to the project’s consistency with the certified LCP.
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4. Substantial Issue Factors. The Commission typically reviews appealed projects
based on five criteria that help define whether or not a project raises substantial concerns
regarding the project's consistency with a local government’s certified LCP and
ultimately the Coastal Act. These factors are listed on page three of this staff report. The
factors applicable to this specific appeal can be summarized as: the degree of factual and
legal support for the City’s determination, the significance of coastal resources affected,
the project's precedential value, and whether the concerns raise only local issues, or
issues of regional and statewide significance. First, as discussed above, there is strong
factual and legal support for the City’s determination that the approved development is
consistent with the certified LCP. Second, although wetlands are significant coastal
resources, the proposed project is not expected to have an adverse impact on wetlands.
The approved project permits the development of a car wash facility. The approved
development would be sited immediately adjacent to a highly disturbed wetland,
separated from the sensitive habitat by walls and an approximate 9’6” elevational
difference. The project incorporates mitigation measures to reduce potential impacts to
the adjacent sensitive habitat, including shielding lighting, noise blocking walls, limits on
the hours of operation, using native landscaping on the crib wall adjacent to the habitat,
and incorporating water quality and drainage BMPs. The adjacent habitat is low quality,
and the approved development would be no closer to the wetland than the large multifamily development immediately north of the subject site. As a result, no impacts to
coastal resources are expected.
Third, while it appears that the City did not properly consider the wetland buffer
requirements of the LCP, had they done so here, the project would likely have been
approved with the same conditions, given that the Commission staff’s consultation with
the US Fish and Wildlife Service identified no concerns. Thus, although the City’s
interpretation of the LCP was incorrect, it can apply the wetland buffer policies correctly
in the future, and its failure to do so here did not result in the approval of a project that is
inconsistent with the LCP. Finally, based on these considerations, the objections to the
project do not raise any substantial issues of regional or statewide significance. The
project is only approvable because in this particular case, it will not result in any impacts
to coastal resources. Were development to be approved in an area where failure to
consider and provide a buffer would result in impacts to sensitive habitat, there would
likely be a significant issue. In this case, the project as approved does not raise a
substantial issue regarding the project’s consistency with the certified LCP.
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