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Staff Recommendation: Pursuant to Section 30603(b) of the Coastal Act and as discussed in the 
findings below, the staff recommends that the Commission determine that a substantial issue 
exists with respect to the grounds on which the appeals have been filed.  Staff recommends a NO 
vote on the following motion and resolution:  

 
 Motion. I move that the Commission determine that Appeal No. A-2-SON-11-037 

raises NO substantial issue as to conformity with the certified Local Coastal 
Program with respect to the grounds on which an appeal has been filed pursuant 
to Section 30603 of the Coastal Act. 
 

Following the staff recommendation by voting NO will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion, via a 
YES vote, will result in a finding of No Substantial Issue and the local action will become final 
and effective.  The motion passes only by an affirmative vote of the majority of the 
Commissioners present.   
 

Resolution. The Commission hereby finds that Appeal No. A-2-SON-11-037  
presents a substantial issue with respect to the grounds on which the appeal has 
been filed under § 30603 of the Coastal Act regarding consistency with the 
Certified Local Coastal Plan and/or the public access and recreation policies of 
the Coastal Act. 

 
FINDINGS 

 
Validity of Appeal. On September 27, 2011, the Sonoma County Board of Supervisors approved 
a coastal development permit (PLP09-0057) to construct a new approximately 100-foot-deep 
municipal water well, transmission piping, and an 80-square-foot chlorination facility.  Pursuant 
to Coastal Act Section 30603, this approved development is appealable because it is located 
between the first public road and the sea, portions of the approved development are located 
within 100 feet of a wetland, and the approved development is not designated as the principally 
permitted use in the Rural Residential zoning district of the certified LCP.  
 
The Commission received the County’s notice of final local action on October 3, 2011.  (See 
Exhibit No. 2)  Pursuant to 14 CCR 13110, the appeal period commenced on October 4, 2011, 
the next working day following the receipt of the County’s notice of final local action on October 
3, 2011, and ran for 10 working days, from October 4, 2011 to October 17, 2011. 
 
One valid appeal of the local government action was filed by Bodega Bay Concerned Citizens 
(see Exhibit No. 1).  The appeal was received by the Commission on July 27, 2011 and was 
deemed filed in a timely manner on the first day of the appeal period, October 4, 2011.  (The 
appellants likely filed their appeal after the Board of Supervisors took action at a July 12, 2011 
Board hearing but prior to the Commission’s receipt of the County’s Notice of Final Local 
Action because it was necessary for the County to re-notice and reopen their July 12, 2011 
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hearing on September 27, 2011 due to the failure of the County to publish notice of the July 12, 
2011 hearing.) 
 
The appeal received by the Commission on July 27, 2011 and deemed filed on the first day of the 
appeal period indicated that it would be supplemented with additional information relevant to the 
same contentions it had raised.  The appellants filed a Supplement to their appeal on October 17, 
2011, the last day of the appeal period.  This supplemental document does not raise new 
contentions, instead readdressing the same LCP inconsistency issues that had been raised in their 
initial appeal document. 
 
Consistency of Approved Development. The well approved by the County would be located at 
1681 Bay Flat Road and the chlorination structure would be located at 1707 Bay Flat Road in the 
community of Bodega Bay.  The purpose of the well would be to allow BBPUD to be in 
compliance with the safe drinking water standards that require water supply to be able to match 
peak demands without reliance on storage, as required by the California Department of Public 
Health.  Title 22 of the California Code of Regulations requires the water to be disinfected, so 
the chlorination facility is proposed.  A new six-inch pipe would be installed along the driveway 
that serves the proposed well and would connect to the existing BBPUD water main at Bay Flat 
Road.  An additional pipe would be installed from the well to the chlorination structure (Exhibit 
No. 3). 
 
The approved development is located in a residential neighborhood, zoned Rural Residential 
(RR), and Geologic Hazard (G). Bodega Bay is located approximately 600 feet to the south of 
the project sites. There are wetlands, including the Rail Pond wetlands, located within 100 feet of 
the approved pipeline. The approved chlorination facility would be located approximately 200 
feet from the Rail Pond wetlands and the approved well would be located approximately 300 feet 
from such wetlands.   
 
The Commission received an appeal from Bodega Bay Concerned Citizens, which contends that 
the approved project is inconsistent with the certified LCP policies regarding environmentally 
sensitive habitat areas or “sanctuary preservation areas,” and wetlands.  Specifically the 
Appellant claims that nearby wetlands would be adversely impacted by the installation and 
operation of the well and chlorination facility.  As this is a shallow well, the removal of water 
from the site at a projected rate of 152 gpm at 18 hour intervals could have a significant effect on 
the freshwater supply needed to sustain the wetlands and the nearby Rail Pond.  In addition, the 
Appellant claims that an accidental spill from chlorination materials could impact the marsh and 
sensitive species such as the federally listed California Red Legged Frog.  The Appeal also 
contains attached letters and enclosures, which elaborate on the sensitive habitat claims (Exhibit 
No. 1).  
 
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines 
that no substantial issue exists with respect to the grounds on which the appeal has been filed.1  

                                            
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue 
determinations: the degree of factual and legal support for the local government’s decision; the extent and scope of 
the development as approved or denied by the local government; the significance of the coastal resources affected by 
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Commission staff has analyzed the County’s Final Local Action Notice for the development, 
including the County’s findings and the conditions of approval it adopted (Exhibit No. 2), the 
Subsequent Mitigated Negative Declaration (Exhibit No. 7), the appellant’s claims (Exhibit No. 
1), and the relevant requirements of the LCP (Exhibit Nos. 4, 5, and 6).  The appeal raises a 
substantial issue with respect to the LCP as follows. 
 
According to County approval documents, the proposed well, piping, and chlorination facilities 
would be located adjacent to a designated “sanctuary preservation area.”  The Local Coastal Plan 
covering Sonoma County states that: “Sanctuary Preservation areas are the most 
environmentally sensitive areas along the coast.  They correspond to “Environmentally Sensitive 
Habitat Areas” as defined in the 1976 Coastal Act Sections 30107.5 and 30240.  No 
development other than nature trails and resource dependent uses shall be allowed within such 
areas.  There shall be no significant disruption of habitat values.”  (pg. 20)  The Sanctuary 
Preservation area, the North Rail Pond, is designated on LCP Environmental Map #9. There are 
also other wetlands located approximately 45-feet east of BBPUDs existing water main located 
on Bay Flat Road.  
 
Page 111-4 of the LCP states that there shall be no disruption of the habitat values of Sanctuary 
Preservation Areas. Section 26C-92(h) of the certified Coastal Zoning Ordinance, contains 
environmental requirements that state that all the recommendations contained in the Coastal Plan 
(LCP) shall be applied to projects affecting Sanctuary Preservation areas. LCP Environmental 
Resource Management policy 18 and the Implementing Zoning District Environmental and 
Hazard Requirements (Attachment G of the Administrative Manual)  #18 states that all projects 
must maintain or enhance the functional capacity of wetlands.  In addition, Environmental 
Resource Policy 25 prohibits construction within 100-feet of wetlands, and policy 26 prohibits 
construction between 100 – 300 feet away unless an environmental assessment finds that the 
wetland would not be impacted. 
 
Based on groundwater studies provided by the applicant, the County concluded that the well 
would not likely impact sensitive freshwater species and that the baseline conditions would not 
likely change as a result of the project.  In Special Condition #8 of the CDP approval, the County 
required an annual well monitoring program to ensure that the functional capacity of the northern 
rail pond is maintained.  The condition requires that if monitoring indicates an increase in the 
root zone porewater salinity levels of the northern rail pond at or above 5 parts per thousand or 
above the salinity level established by the baseline data, a biological review shall be conducted. 
If the biological review shows impacts, the District must reduce or suspend pumping.  
 
The Appellants have submitted information and letters from scientists, however, that contest 
these findings and that bring up issues that the County did not address in its approval.  For 
example, Peter Baye, Ph.D., in a letter dated September 23, 2011, brings up the issue of acute, 
short-term salinity intrusion. He states that the monitoring required by Special Condition 8 would 
not have any mitigating effect on the impact of acute, short-term salinity intrusion on long-lived 
riparian woodland and fresh-brackish perennial marsh vegetation.  Salt-sensitive mature 

                                                                                                                                             
the decision; the precedential value of the local government's decision for future interpretations of its LCP; and, 
whether the appeal raises only local issues, or those of regional or statewide significance. 
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perennial and woody riparian (willow-waxmyrtle) vegetation takes many years to develop, but 
can be killed in a matter of days or weeks by brief and rapid subsurface salinity pulses affecting 
their root zones during the summer growing season.  He states that the County’s required 
monitoring program and any subsequently triggered reduction in pumping that would be required 
if salinity levels are increased does nothing to correct damage that would already have occurred 
to this vegetation before or during detection by the proposed monitoring methods.  The 
appellant’s claim that there is no mitigation measure proposed to prevent or minimize the salinity 
intrusion impact before damage is done raises a substantial issue of conformance of the approved 
development with LCP Environmental Resource Policy 18 and Page 111-4 because the County 
approval does not ensure that disruption of the habitat will not occur as a result of the project 
(see exhibit no. 1 for full text of the letter). 
 
Similarly, Baye’s letter raises the issues of the projects potential impacts to Special Status 
Species, such as the California Red Legged Frog (CRLF), and the County did not address these 
issues in its approval findings.  He states that the project area is located less than 1 mile from one 
known breeding habitat (seasonal to perennial freshwater ponds on the landward edge of Bodega 
Dunes) and riparian and stream pool habitat of Johnson Gulch.  The riparian and freshwater 
marsh vegetation near the project site (including Typha sp. and Juncus effuses, J. arcticus, Salix 
spp.) indicates the presence of foraging habitat and moisture refuges mid-way in a potential 
dispersal corridor between known breeding habitats, within upland dispersal distances known for 
this species.  Potential indirect project impacts to this species may include reduction in the 
seasonal duration of near-surface soil saturation in spring, and summer soil moisture (wetland 
conditions, hydration and moisture refuge habitat), and direct impacts to potential foraging or 
dispersal habitat.  Baye also states that other special-status species could be present and 
potentially impacted, such as Tidewater goby (Eucyclogobius newberryi), Point Reyes bird’s-
beak (Chloropyron maritimum ssp. palustre; syn. Cordylanthus maritimus ssp. palustris), and 
these impacts were not addressed by the County’s approval findings and were not fully analyzed 
by the applicant’s biological assessment (WRA Biological Resources Assessment, March 2010).  
The County’s Mitigated Negative Declaration quotes the WRA study and states that all of the 
wildlife found in the project area vicinity were commonly found species such as California Quail 
and Mule Deer, which are not protected under State and Federal Law; and that the study 
indicated no special status plant or wildlife species were observed, and no critical habitat is 
present.  The only species identified by the Applicant’s biologists and the County as having a 
moderate potential to occur onsite are bird species rufous hummingbird and monarch butterfly; 
and other nesting birds. 
 
In addition, the pipeline would be located within 100-feet of wetlands near the connection point 
at Bay Flat Road, raising a substantial issue of conformance with LCP environmental resources 
policy 26.  The County’s findings of approval state that the Project’s underground transmission 
piping connecting the Project’s well to the District’s existing water main in Bay Flat Road, 
would be located within 100-feet of wetlands near the connection point at Bay Flat Road.  They 
note that the LCP provides an exception to the wetlands setback requirement for development 
that is located within an existing road when the topography is such that it is highly unlikely that 
the development could affect wetlands.  The referenced LCP exception is contained in 
Attachment “M” of the certified LCP Administrative Manual (Exhibit No. 6). This attachment 
contains several criteria for establishing buffer areas, and states that the buffer shall be a 
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minimum of 100-feet unless it can be demonstrated that 100-feet is not necessary to protect the 
resources of the habitat area.  Standards for determining the appropriate buffer width include: (1) 
Biological significance of adjacent lands, (2) sensitivity of species to disturbance, (3) 
susceptibility of the parcel to erosion, (4) use of natural topographic features, (5) use of existing 
cultural features, (6) lot configuration and location of existing development, and (7) type and 
scale of the development proposed. 
 
The County concludes that the reduced buffer width falls under the #5 criteria, use of natural 
topographic features, which states: “Cultural features (e.g. roads and dikes) should be used, 
where feasible, to buffer habitat areas. Where feasible, development should be located on the 
side of roads, dikes, irrigation canals, flood control channels, etc., away from the 
environmentally sensitive habitat area.”  The County concludes that because the pipeline would 
go under the road, it meets the #5 criteria.  The County also states that natural topographic 
features would buffer the pipeline.  However it is unclear what is meant by this statement 
because there is no hill or topographic feature between the road and the marsh. 
 
Moreover, the County did not analyze the other required criteria (#1 – 3 and #6 – 7) in its 
findings.  The Mitigated Negative Declaration does contain an “Attachment M” analysis for a 
potential wetland located north of the proposed well.  Although this analysis appears to have 
been done to address neighbor concerns about a wetland that was later deemed not to be a 
wetland by WRA, the County did not undertake this analysis for the pipeline that would be 
located within 100-feet of an established wetland, and instead concluded, without supporting 
analysis in its findings, that “Installation of a pipeline near the existing water main at Bay Flat 
Road would be within 100-feet of potential wetland feature as defined by the LCP however the 
proposed project meets criteria contained in Attachments “J” and “M” of the LCP.  
 
Regarding Attachment J, Attachment “J” allows the Director to waive the 100-foot wetland 
setback requirement in rural communities and urban service areas if (a) other development lots or 
roads exist between the proposed development and the wetland; and (b) topography is such that 
it is highly unlikely that development could affect the wetland.  The County approval also does 
not make specific findings on these criteria. In this case, it appears the pipe would be located 
under the road, not next to the road and therefore the road would not act as a buffer between the 
development and the wetland.  Also, as described above, it is unclear how the topography could 
act as a buffer between the development and the wetland. 
 
Therefore, the County had a low degree of factual and legal support for its decision to reduce the 
required buffer width, raising a substantial issue of conformance with Environmental Resource 
Policy 26, and certified Administrative Manual Attachments J and M.  
 
Due to the low degree of legal and factual support for certain aspects of the County’s decision, 
and the significance of the coastal resources potentially affected by this decision, a substantial 
issue is raised.  For all of the above-identified reasons, the Commission therefore finds that a 
substantial issue of conformance with the LCP requirements for Sanctuary Preservation Areas 
(Page 111-4), environmental resources policy 18, and Attachments J and M.  
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In conclusion, for the reasons stated above, the Commission finds that Appeal Number A-2-
SON-11-037 presents a substantial issue with respect to the grounds on which the appeal has 
been filed under Section 30603 of the Coastal Act regarding consistency with the certified Local 
Coastal Program. 
 
INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear an appeal 
unless the Commission determines that no substantial issue exists with respect to the grounds on 
which an appeal has been filed.  Section 30621 of the Coastal Act instructs the Commission to 
provide for a de novo hearing on all appeals where it has determined that a substantial issue 
exists with respect to the grounds on which an appeal has been filed.  If the Commission finds 
substantial issue as recommended above, staff also recommends that the Commission continue 
the de novo portion of the appeal hearing to a subsequent date.  The de novo portion of the appeal 
hearing must be continued because the Commission does not have sufficient information to 
determine how development can be approved consistent with the certified LCP. 
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP.  The Commission staff will notify the applicant of 
the information needed by the Commission to evaluate the consistency of the proposed 
development with the certified LCP prior to the hearing on the de novo portion of the appeal. 
 
 
Exhibits 
 

1. Appeal 
2. Notice of Final Local Action 
3. Project Plans 
4. Certified LUP policies 
5. Certified Zoning provisions 
6. Certified Administrative Manual policies 
7. Subsequent Mitigated Negative Declaration 
8. Applicant’s Biological Resources Assessment 
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