STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Offi

200 Oceangate, Suite 1000 W1lba
Long Beach, CA 90802-4302

(562) 590-5071

ADDENDUM Click hereto go
to theoriginal staff repor
October 31, 2011
TO: Coastal Commissioners and Interested Parties
FROM: South Coast District Staff

SUBJECT: ADDENDUM TO ITEM W15a, LOCAL COASTAL PROGRAM (LCP) MAJOR
AMENDMENT DPT-MAJ-2-10 FOR THE COMMISSION MEETING OF
November 2, 2011.

Letter received October 26, 2011 from the South Orange County
Wastewater Authority (SOCWA) (Attached as Exhibit A)

Commission staff received a letter from the South Orange County Wastewater Authority
(SOCWA) on October 26, 2011 discussing their concerns regarding the proposed LCP
Amendment. They argue that the proposed mixed use “Residential/Commercial” designation is
inconsistent with the existing surrounding land uses and that placement of residential
development adjacent to the SOCWA'’s water treatment plant would subject future residents to
all impacts that are typically associated with such a plant, including noise, light, and occasional
intermittent odors.

The “U” shaped site, which encompasses 8.9 acres, is located to the North of Pacific Coast
Highway, South of the SOCWA J.B. Latham Regional Sewage Treatment Plant, West of the
San Juan Creek Flood Control Channel, and to the East of Del Obispo Street. Existing
Commercial uses including a gas station, commercial strip mall and a restaurant (Denny’s) are
located adjacent to the “U” shaped site. Dana Point Harbor and the Pacific Ocean are located
approximately 0.25 mile South of the site. Doheny State Beach is located across Pacific Coast
Highway from the subject site. The subject site is located within the Coastal Overlay District.

The subject site was previously occupied by a 90-space mobilehome park. The mobilehome
park was established in 1965 and was vacated in 2003/2004. The site has been vacant since
the closure of the mobile home park although some circulation improvements and landscaping
features remain on the site from its previous use.

SOCWA raises concerns that placement of a residential use adjacent to their treatment plant
would result in plant impacts to those future residents. However, even in their letter they state
that the treatment plant had minimal impact upon the previous residential use, the mobile home
park, that inhabited the subject site: “The treatment plant even had minimal conflict with the
single-story mobile homes previously on the subject property, though such use was never
authorized by existing zoning, but rather was a grandfathered use pre-dating the existing zoning
restrictions.” The previous use of the site as only a mobile home park, a private residential use,
was not a priority use. Commercial uses and more so visitor serving commercial uses are
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strongly preferred under the Coastal Act. The LCP Amendment is to change the use of the site
into a mixed use ‘Residential/Commercial” use that will allow for the introduction of priority
visitor serving commercial uses to the site. This type of use is preferred because it maximizes
the number of people who can enjoy the unique experience available only along the coast.

Additionally, approval of the land use change does not approve development of an actual
project. Separate approval of a Coastal Development Permit (and other local discretionary
actions) for an actual project would take place separately. At that point, conditions would be
imposed to deal specifically with the fact that a water treatment facility is located adjacent to the
site. The SOCWA letter states that if the Commission is unwilling to deny the project, that
conditions could be imposed to address issues such as noise and requirement for an ‘odor
easement’ or additional setbacks for a site specific project should be implemented. Such
conditions would be imposed during the course of local approval for a site specific project.

Therefore, Commission staff continues to recommend approval of the LCP Amendment with the
suggested modifications recommended in the staff report. Staff is not recommending any
changes to the findings to address the issues raised by SOCWA.

Letter received October 27, 2011 from the Mary Jeffries (Attached as
Exhibit B & C)

Commission staff received a letter from Mary Jeffries on October 27, 2011 discussing her
concerns with the staff recommendation. She states that there is litigation between the South
Orange County Wastewater Authority (SOCWA) and Makar, the previous owners, regarding
responsibility of mitigating the raw sewage odor from SOCWA that would be smelled from the
site. Additionally, she states that there is a 24” gas main that runs around the perimeter of the
property from Del Obispo and along Pacific Coast Highway and states that no residential
development within 100 yards of such a line can be built. Lastly, she asks if staff received
copies of the over 550 opposition flyers that were submitted to the City of Dana Point during the
course of their approval of the LCP Amendment.

Ms. Jeffries states that there is current litigation between SOCWA and the owner of the site,
Makar. Actually, Makar no longer owns the property. A&M Capital Real Estate, LLC are now
the current owners. Additionally, the City has told us that the trial court has ruled in favor of the
City, and that SOCWA has not filed an appeal. Nevertheless, the litigation does not prevent the
submittal and processing of the LCP Amendment. The submittal is only for planning purposes.
Any actual project would be processed separately to obtain a Coastal Development Permit for
onsite development. At that point, the site specific project would be evaluated and conditions
dealing with noise or air quality would be imposed.

Another statement that Ms. Jeffries makes is that no residential development can be
constructed onsite because of an existing 24" gas line that runs the perimeter of the property
from Del Obispo and along Pacific Coast Highway. Inspection and determination of lines, such
as gas lines, would take place during the course of obtaining a Coastal Development Permit for
the specific development. At this point, only an LCP Amendment, which is for planning
purposes only, is being processed.

Lastly, Ms. Jeffries asks if the Commission received copies of the over 550 individually signed
opposition flyers (a copy of the flyer has been included with this addendum as Exhibit C) for the
proposed LCP Amendment that were originally submitted to the City of Dana Point during the
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course of their local approval process (i.e., Planning Commission & City Council) of the LCP
Amendment. Copies of the flyer were submitted with the LCP Amendment submittal package.
The flyer was in opposition to the LCP Amendment for change the use of the site from Coastal
Recreation use to Residential/Commercial use. Staff was aware of the opposition to the
proposed LCP Amendment and took that into consideration during the course of writing the
suggested modifications. Staff shared the same concerns and thus resulted in the suggested
modifications.

Therefore, Commission staff continues to recommend approval of the LCP Amendment with the
suggested modifications recommended in the staff report. Staff is not recommending any
changes to the findings to address Ms. Jeffries’ concerns.

Changes to Staff Report

Following publication of the staff report, City staff provided verbal comments requesting
clarification regarding the suggested modification which prohibits gating and other development
that would impact public coastal access. More specifically, the City wanted clarification as to
whether the requirement would interfere with their ability to reserve off-street parking to support
the proposed development. Commission staff recommends modifications and additions to
Section Il (Findings and Declarations) of the staff report to clarify that this is not the purpose of
the modification. Language to be added to the findings is shown in bold, underlined italic and
language to be deleted is in strike-out, as shown below

Page 20 — Modify Section lll.C.2.b, as follows:

b. Public Access/Recreation

In order to protect public access/recreation as stated in the City’s LUP, policies
need to be included in order to reflect the importance of protecting public
access/recreation. The location of the subject site affords an opportunity to
provide access to the coast via the adjacent San Juan Creek Bike Trail.
Additionally because of the previous zoning of the site and its ideal location to
these amenities, recreational opportunities should be protected onsite. Thus,
policies have been suggested that would protect recreational use onsite as well
as provide public access onsite to the adjacent bike trail and also prevent gating
of all streets and pedestrian and bike accessways. The policy to be added
regarding gating states “...All streets and pedestrian and bicycle accessways
shall be ungated and available to the general public for parking, vehicular,
pedestrian, and bicycle access. All public entry controls (e.q. gates,
gate/quard houses, quards, signage, etc.) and restrictions on use by the
general public (e.q. preferential parking districts, resident-only parking
periods/permits, etc.) associated with any streets, parking areas, or
pedestrian and bicycle accessways shall be prohibited....” The purpose of
this policy is to ensure that streets and accessways constructed in
conjunction with the project are open and available for general public use.
However, this policy wouldn’t prevent the City from requiring that some off-
street parking spaces, which are necessary to support the development
proposed, be reserved for that use. For instance, signs could be posted in
the off-street parking lot which state that those parking spaces are for the
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customers of the proposed business establishment. However, such signs
could not be placed along streets; instead those spaces must be made
available to the general public. As modified, this would be consistent with the
City’s certified and modified Land Use Plan (LUP) which protects public
access/recreation.
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Mr. Fernie Sy

South Coast District

California Coastal Commission
200 Qceangate, Suite 1000
Long Beach, CA 90802-4302

Re:  City of Dana Point LCP Amendment Request No. DPT-MAJ-2-10
34202 Del Obispo Street
Agenda [tem No. 15(a) — November 2, 2011 Meeting of the Coastal Commission

Dear Mr. Sy:

We appreciate the opportunity to comment on the Coastal Commission’s consideration of
the City of Dana Point LCP Amendment Request No. DPT-MAJ-2-10 (“subject property”) at its
meeting on November 2, 2011. The South Orange County Wastewater Authority (“SOCWA™)}
opposes the approval of the LCPA as proposed, on the grounds that the conversion of the subject
property from coastal recreational use to mixed-used residential use 1s inconsistent with existing
surrounding land uses. SOCWA, or its members or predecessors, have operated the J.B. Latham
Treatment Plant for nearly 50 years. The J.B. Latham Treatment Plant is situated immediately to
the north and adjacent to the subject property, and would be located within feet of any residential
development placed at or near the northern boundaries of the subject property, as proposed.
Today, the treatment plant serves the communities of San Juan Capistrano, Laguna Niguel, Aliso
Viejo, Rancho Santa Margarita, and Dana Point, treating approximately 13,000,000 gallons of
wastewater per day—the treatment of which is critical to the protection of not only human
health, but also the neighboring marine environment.

Within its current environment, the J.B. Latham Treatment Plant has a long-history
operational success, with minimal complaints arising from its operations. This success, however,
has been realized within the context of compatible neighboring conditions, including the
surrounding coastal recreational uses: the parks to the north of the plant and the currently vacant
property to the south. The treatment plant even had minimal conflict with the single-story
mobile homes previously on the subject property, though such use was never authorized by
existing zoning, but rather was a grandfathered use pre-dating the existing zoning restrictions.

The LCPA proposes to allow high density, multi-story residential development within

feet of the J.B. Latham Treatment Plant. Such a change is incompatible with existing conditions,
and will result in land-use conflicts that do not exist under the current zoning. The treatment
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plant is an industrial type operation that is required by its nature to operate 24 hours a day, 7 days
a week, in order to protect the health and safety of local communities and the environment,
which includes the ocean and Coastal Zone. It would be inconsistent to place a dense, multi-
story residential development immediately adjacent to an operation like the treatment plant, as it
would subject future residents to all of the impacts that are typically associated with such a plant,
including noise, light and occasional intermittent odors. While SOCWA has invested millions of
dollars to improve its plant and operate a facility that does not conflict with other, broader
community uses, these investments require reasonable and normalized buffering from
surrounding development. The proposed zoning change will invite development in such close
proximity to the treatment plant that it will inevitably lead to serious conflict with SOCWA’s
operations.

As such, SOCWA urges the Commission to deny the City of Dana Point’s requested
amendment of its Local Coastal Program. Such an amendment would be granted only to the
detriment of the public because it would place essential public operations needlessly in jeopardy.
Certainly other viable options, including even potential commercial opportunities to serve the
public visiting the coast, would be more conducive to meeting the demands of the coastal zone
and providing a use consistent with existing surrounding land uses. Such commercial uses
would typically involve day-time indoor operations that would have less of an opportunity to
conflict with SOCWA’s operations at the treatment plant.

Furthermore, if the Commission is unwilling to consider a denial of the proposal, then
SOCWA would request in the alternative that the Commission impose modifications to the
LCPA to protect the public’s interest in the treatment plant. These modifications could require
recorded noise and odor easements that would document and acknowledge in perpetuity the
potential negative impacts of residing so close to an operational treatment plant, or require
additional setbacks or architectural modifications to the proposed use. SOCWA would be
willing to meet with the Commission to discuss options of this nature in more detail.

We have enclosed a sample odor easement for your review.

Sincerely,

SOUTH ORANGE COUNTY WASTEWATER AUTHORITY

(At ‘996>
Tom Rosales

General Manager

Enclosure

cc: Jeffrey Hoskinson, Bowie, Arneson, Wiles & Giannone
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RECORDING REQUESTED BY:
WHEN RECORDED MAIL TO:

South Orange County Wastewater Authority
34156 Del Obispo Street

Dana Point, CA 92629

Attn: General Manager

SPACE ABOVE THIS LINE FOR
RECORDER’S USE

TO BE RECORDED WITHOUT FEE
UNDER GOVERNMENT CODE §§6103 AND 27383

ODOR EASEMENT, COVENANTS AND AGREEMENT

This Easement and agreement including covenants and restrictions (“Easement”) is
executed this day of , 2011, by MAKAR PROPERTIES, LLC, a
California limited liability company (“Grantor”) in favor of SOUTH ORANGE COUNTY
WASTEWATER AUTHORITY, a joint powers authority formed wunder California
Government Code Section 6500 et seq. (SOCWA?”) (“Grantee™).

ARTICLE 1
RECITALS AND DEFINITIONS

1.1 Servient Tenement

Grantor is the owner of that certain real property consisting of approximately 8.86 acres
located at 34202 Del Obispo Street, in the City of Dana Point, as more particularly described on
Exhibit A attached hereto and incorporated herein by this reference (“Servient Tenement”).

1.2 Dominant Tenement

Grantee is the owner of certain real property located at 34156 Del Obispo Street in the
City of Dana Point, which constitutes the Jay B. Latham Wastewater Plant (*Plant”) being
approximately 6.1 acres, and more particularly described on Exhibit B attached hereto and
incorporated herein by reference (“Dominant Tenement™). The Easement herein granted shall be
deemed both appurtenant to and for the direct benefit of the Dominant Tenement and shall
further be deemed in gross, being conveyed to the Grantee for the benefit of Grantee and any and
all members of the general public and other entitics who may use the services of the Plant. The
Dominant Tenement is so located with respect to the Servient Tenement that from time to time
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odors, fumes, and/or air emissions may come onto the Servient Tenement from the Dominant
Tenement.

1.3 Definitions

The following terms shall be defined as set forth below for the purpose of this Easement
agreement,

1.3.1 Force Majeure

Force Majeure means any cause beyond the reasonable control of, and not due to the fault
or negligence of, the affected Party, including without limitation, drought, flood, earthquake,
storm, acts of God, fire, lightning, epidemic, war, riot, civil disturbance, or acts of public enemy
or sabotage.

1.3.2 Hazardous Substance

Hazardous Substance means a substance regulated under Title III of the Superfund
Amendment and Reauthorization Act (“SARA™), 42 U.S.C. §§11001-11050, Chapter 6.95 of the
California Health and Safety Code, or equivalent successor legislation.

1.3.3 Occupants

Occupants shall mean all persons who enter the Servient Tenement with the permission,
express or implied, of any (1) Owner (as defined below), or (2) Tenant or other person entitled to
occupy any portion of the Servient Tenement by virtue of any leasehold of other legal
relationship with any Owner.

1.3.4 Owner

Owner shall mean Grantor and its successors-in-interest, including heirs and assigns who
hold title to all or any portion of the Servient Tenement.

1.3.5 Parcels

Parcel and Parcels shall mean those parcels and portions of parcels within the Servient
Tenement and Dominant Tenement, as described in Exhibits A and B, including all parcels
resulting from any subdivision thereof.

1.3.6 Permitted Emissions

Permitted Emissions shall mean all odors, fumes, or air emission (collectively
“Emissions™), except Toxic Release Emissions (as defined below), which may result from
operation of the Plant or emanate from other activities conducted on the Dominant Tenement as
of the date of this Easement and CC&Rs, including but not limited to, nuisance type Emissions,

and Emissions caused by a Force Majeure.
COASTAL COMMISSION
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1.3.7 Tenant

Tenant shall mean all persons who are entitled by leasehold interest to occupy or use any
portion of the Servient Tenement, including subtenants.

1.3.8 Toxic Release Emissions

Toxic Release Emissions shall mean Emission caused by a reportable release of a
Hazardous Substance from the Dominant Tenement that occurs as the result of the violation of
an applicable federal, state or local law, regulation or written policy relating to the handling of
such Hazardous Substance and which results in bodily injury to Occupant(s) of the Servient
Tenement.

ARTICLE 3
GENERAL PROVISIONS

3.1 Grant of Easement

{a} Grantor does hereby grant to Grantee, its successors and assigns, a perpetual and
assignable easement in and over the Servient Tenement, and a right-of-way for
the free and unrestricted passage of Permitted Emissions onto, through, across
and/or about the Servient Tenement.

(b)  The rights granted by this Easement generally include the right to operate the
Plant, for the use and benefit of the public, and specifically include the right to
cause or allow Permitted Emissions to migrate from the Dominant Tenement,
onto, through, across and/or about the Servient Tenement.

() This Easement sets forth protective provisions, covenants, restrictions, and
conditions upon and subject to which the Servient Tenement and every portion
thereof shall be improved, held, used, occupied, leased, sold, hypothecated,
encumbered, and/or conveyed. Each and all of the Easement terms shall run with
the land, and pass with each and every portion of the Servient Tenement, and shall
apply to and bind the respective successors in interest thereof. Each and all of the
Easement terms are imposcd on the entire Servient Tenement. Each and all of the
Easement terms are enforceable by the Grantee, and its successors and assigns.

3.2  Successors and Assigns; Covenants Running with the Land

The parties intend that these Easement terms inure to the benefit of and be binding upon
the Owners, as applicable, and their respective heirs, personal representatives, successors-in-
interests and assigns, and upon any person or entity acquiring title to a Parcel, or any portion
thereof or interest therein, whether by operation of law or otherwise pursuant to California Civil
Code Section 1468. Each term, covenant, agreement, and obligation which burdens a Parcel
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shall burden that Parcel and each part thereof for the benefit of the other Parcels, and each term,
covenant, agreement, right, and benefit which benefits a Parcel shall benefit that Parcel and each
part thereof, and all of the terms, covenants, agreements, obligation, rights, and benefits created
by this Easement shall run with the land.

3.3  Concurrence Presumed

All Owners and Tenants of any portion of the Servient Tenement shall be deemed by
their purchase, lease, possession, or occupancy of such Servient Tenement to be in accord with
the terms of this Easement and to agree for and among themselves, their agents, attorneys,
insurers, lenders, limited and general partners, representatives, beneficiaried4s, directors, officers,
owners, shareholders, subsidiaries, affiliates, heirs, successors, and assigns (collectively “Agents
and Assigns”), that the terms of this Easement must be adhered to and that their interest in the
Servient Tenement shall be subject to the Easement terms contained herein.

34 Joint and Several

If any Owner hereto is composed of more than one person, then the obligations of such
Owner shall be joint and several.

3.5 Notice and Agreements

Grantor for itself, its agents and assigns, including all Owners, Tenants and their agents
and assigns, agrees that all written purchase agreements, leases or sub-leases, or other written
instruments conveying any right to possession or use of the Servient Tenement shall contain the
following statement:

“Certain odors, fumes and emissions (collectively
“Emission”)} may exist or migrate onto the land
described herein.  The potential existence or
migration of the Emissions renders the land and all
Owners and Tenants, subject to requirements,
restrictions, provisions, and liabilities contained in
that certain Easement dated , 2011, and
recorded onfrecording date of this Easement
Agreement] in the Office of the County Recorder
of the County of Orange, California.”
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ARTICLE 4
INDEMNITY, RELEASE, AND COVENANTS NOT TO SUE

4.1 Release

Grantor for itself, its agents and assigns, including all Owners, Tenants and their agents
and assigns (hereinafter “Releasees™) does hereby mutually and fully release and forever
. discharge Grantee from any and all rights, actions, causes of action, claims, demands, damages,
costs, expenses, losses, liabilities, attorney’s fees, and debts whatsoever, of every kind and
nature, whether known or unknown, past, present or future, fixed or contingent, pending or
threatened, directly or indirectly arising out of, based upon, or related to, or connected with the
actual or potential presence of Permitted Emissions on the Servient Tenement or the Dominant
Tenement resulting from Grantee’s operations on the Dominant Tenement, including, without
limitation, any claim for damage for diminution in value of the Servient Tenement, or any claim
based, in whole or in part, on the alleged exposure to Permitted Emissions.

42 Covenant Not to Sue

Each and every Releasee covenants and agrees (o never commence or prosecute any
complaint, action or suit against Grantee on account of any claim, whether past, present or
future, directly or indirectly arising out of, based upon, related to, or connected with, the actual
or potential presence of Permitted Emissions on the Servient Tenement or the Dominant
Tenement resulting from Grantee’s operations on the Dominant Tenement, including, without -
limitation, any claim for damage for diminution in value of the Servient Tenement, or any claim
based, in whole or in part, on the alleged exposure to Permitted Emissions.

4.3 Waiver of Rights

The failure of an Owner to insist upon strict performance of any of the terms, covenants,
conditions, or agreement contained herein shall not be deemed a waiver of any rights or remedies
that said Owner may have, and shall not be deemed a waiver of any subsequent breach or default
in the performance of any of the covenants, conditions, and restrictions contained herein by the
same or by any other person or entity.

Each and every Releasee certifies that it/he/she has read, been advised about, and are
familiar with the following provisions of California Civil Code Section 1542:

“A general release does not extend to claims which the creditor
does not know or suspect to exist in his favor at the time of
executing the release, which if known by him must have materially
affected his settlement with the debtor.”

Each Releasee waives itsthis/her respective rights conferred by California Civil Code
Section 1542, and acknowledges that it/he/she may have sustained damages, losses, costs, or
expenses which are presently unknown and unsuspected, and that such damages, losses, costs, or
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expenses may give rise to additional damages, losses, costs, or expenses in the future. Each
Releasee further understands and acknowledges that the significance and consequence of this
waiver of California Civil Code Section 1542 is that even if it/he/she should eventually suffer
such additional damages arising out of, based upon, or related to the matters covered by this
Easement, they will not be able to make any claims for those damages.

44  Indemnity

(a) Each and every Owner of the Servient Tenement agrees, at no cost or expense to
Grantee, and with counsel acceptable to Grantee, to defend, indemnify, protect,
and hold harmless Grantee, its agents, successors, and assigns, from and against
any and all rights, actions, causes of action, claims, demands, damages, costs,
expenses, losses, liabilities, and debts, (collectively, “Claims™) which now exist,
or which may accrue in the future based in whole or in part upon the actual or
alleged presence of Permitted Emissions on the Servient Tenement or Dominant
Tenement, including without limitation, any claim for damage for diminution in

 value of the Servient Tenement by Permitted Emissions ot any claim based on the
alleged exposure of any Occupant to Permitted Emissions or any action, order, or
proceeding initiated by any governmental agency imposing any penalty or other
requirement on Grantor based on Permitted Emissions.

(b)  The obligations of each Owner to defend and indemnify Grantee shall survive the
conveyance of such Owner’s interest in the Servient Tenement, as to any Claims
arising prior to the conveyance.

(©) The obligation of all Owners to defend and indemnify Grantee hereunder shall be
joint and several.

ARTICLE 5
MISCELLANEOUS

5.1 Notices

All Notices given pursuant to this Easement shall be in writing and shall be given by
personal deliver, or by United States mail (certified, return receipt requested), or by United
States Express Mail, or other established express delivery services (such as Federal Express,
United Parcel Service, and DHL), postage or delivery charge prepaid, addressed as specified
below or, in the absence of such designation, to the person and address shown on the then current
real property tax rolls in the county in which the Parcels are located. All notices shall be
aggressed as follows:

To Grantor: Makar Propertics, LLC
4100 Mac Arthur Boulevard Suite 200
Newport Beach, CA 92660
Telephone: (949) 255-1100
COASTAL COMMISSION
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Fax:

To Grantee: South Orange County Wastewater Authority
34156 Del Obispo Street
Dana Point, CA 92629
Telephone: (949) 234-5400
Fax: (949) 489-0130

3.2 Partial Invalidity

If any term or provision of this Easement, or the application of this Easement to any
person or circumstance shall to any extent be determined invalid or unenforceable, then the
remainder of this Easement and the application of such term or provision to other persons or
circumstances shall be unaftected thereby, and each term and provision of this Easement shall be
valid and enforceable to the fullest extent permitted by law.

53  Captions

The captions and headings in this Easement are for reference only, are not part of the
Easement, and shall not be deemed to define or limit the scope or intent of any of the terms,
covenants, conditions, or agreements contained herein.

5.4  Entire Agreement

This Easement contains the entire agreement, and supersedes all prior agreements (either
oral or written), with respect to the subject matter hereof.

5.5  Interpretation

Whenever in construing the provisions of this Easement, the context requires the use of a
gender, shall include both genders, the use of the singular shall include the plural, and the use of
the plural shall include the singular. The word “including” shall be construed inclusively, and not
in limitation, whether or not the words “without limitation’ or “but not limited to” (or words of
similar import) are used in conjunction therewith. The provisions of this Easement shall be
construed as a whole and not strictly for or against any Owner.Unless otherwise provided,
references to Articles and Sections refer to the Articles and Sections of this Easement; references
to Exhibits refer to the Exhibits attached to this Easement, each of which is hereby incorporated
into this Easement.

5.6 Recordation

This Easement shall be recorded in the Office of the County Recorder of the County of
Orange, California, within ten (10) days of the date of execution.

COASTAL COMMISSION
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5.7 Time of Essence

Time is of the essence with respect to the performance of each obligation of this
Easement.

58  Counterpart Originals

This document may be executed in counterparts, which counterparts shail together
constitute one document.

[Remainder of page Intentionally Blank]
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IN WITNESS WHEREOF, the Parties execute this Easement as of the day and year
first set forth above.

“Grantee” “Grantor”
South Orange County Wastewater Authority Makar Properties, LLC
By: By:
Its: General Manager Title:
Date: Date:
COASTAL COMMISSION
Signature Page EXHIBIT # A
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State of California )
) ss.
County of Orange )

On , 200, before me, a Notary Public, personally appeared
, who proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf on which the person(s)
acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(Seal)

Notary Public

COASTAL COMMISSION
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State of California )
) ss.
County of Orange )

On , 200__, before me, a Notary Public, personally appeared
, who proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) isfare subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his‘her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf on which the person(s)
acted, executed the instrument. "

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(Seal)

Notary Public

COASTAL COMMISSION
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WE THE PEOPLE DANA POINT
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Dana Point, CA 92629
California Coastal Commission

Ferni Sy | RECEIVED
By Fax 7 South Coast Regpic s

Re: GPA 07-01, 2C 0701, ZTA 07-02, LCPA 07-01 0CT 2 7 2011
Proposed Zone Change at 34202 Del Obispo, Dana Point
Former Mobil Home Park CALFORMNIA
Doar Fernis COABTAL COMMISSION
I would like to know the status of this matter. |

I just heard last night that there is litigation between SOCWA (water district)

And Makaar, the property owners at this site regarding responsibility of mitigating the

extreme raw sewage odor from SOCWA that would be seen and smelled from the

proposed hi rise.

ALSO: There was reported to me that there is a 24 gas main running the perimeter of
that property from Del Obispo and along PCH, and there can be no residential
development within 100 yards of such a gas line..

I also would like to know how many opposition flyers the City of Dana Point repnrted
they received on this project. The fiyers were all individually signed by residents in Dana
Point. I delivered to the city 550 original flyers. They made copies, I have the ariginals.
Would you like me to fax them over to you?

The property is zoned Coastal Recreational and should stay that way. The traffic study
was ridiculous on that corner as well,

papy.

949 463 6020
FAX: 949 493 2425
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR.. GOVERNOR

CALIFORNIA COASTAL COMMISSION
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Long Beach, CA 90802-4302
(562) 590-5071

October 20, 2011

TO: Commissioners and Interested Persons

FROM: Sherilyn Sarb, Deputy Director
Teresa Henry, South Coast District Manager
Karl Schwing, Orange County Area Supervisor
Fernie Sy, Coastal Program Analyst Il

SUBJECT: Major Amendment Request No. 2-10 to the City of Dana Point Certified
Local Coastal Program (For Public Hearing and Commission Action at
the November 2-4, 2011 (meeting in Oceanside).

SUMMARY OF LOCAL COASTAL PROGRAM (LCP) AMENDMENT REQUEST NO. 2-
10

The City of Dana Point presently has two (2) groups of documents that serve as its
certified Local Coastal Program (LCP). There is an older set of documents that were
originally certified when Dana Point was unincorporated and which were adopted by the
City when it incorporated that still apply to the central geographic area of the City (i.e. that
area generally located between Monarch Beach to the north and Capistrano Beach to the
south) including the site located at 34202 Del Obispo Street, that is also the subject of the
proposed Local Coastal Program (LCP) Amendment. Commission staff has generally
referred to these older documents as the Dana Point Specific Plan Local Coastal Program
or '1986' LCP. In addition, there is a more recent group of documents that includes three
(3) elements of the City's General Plan (the Land Use Element (LUE), Urban Design
Element (UDE), and Conservation Open Space Element (COSE)), the City's Zoning Code,
the Town Center Plan, the Monarch Beach Resort Specific Plan, and the Headlands
Development Conservation Plan which apply to those areas of the City which are not
covered by the ‘1986’ LCP. We've generally called these more recent documents the
'1996' LCP.

In the proposed City of Dana Point amendment request, the City proposes to change the
land use designation of an 8.9 acre “U”-shaped property located at 34202 Del Obispo,
formerly occupied by a mobile home park, from an open space/recreation land use
designation to a mixed-use residential/commercial land use designation. This is proposed
to be accomplished by amending the Local Coastal Program (LCP) as follows: 1) include a
new Land Use designation “Residential/Commercial” in the Land Use Element (LUE) of the
General Plan, as outlined in General Plan Amendment GPA07-01; 2) include a new Zoning
Category “Residential Commercial-18 (R/C-18)” in the Zoning Ordinance, as outlined in
Zone Text Amendment ZTAQ07-02; and 3) change the designation of the subject site
located at 34202 Del Obispo Street, from “Dana Point Specific Plan Local Coastal Program
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or ‘1986 LCP’ designation “Coastal Recreation Space” and the Zoning designation of
“Coastal Recreation Space” to ‘1996 LCP’ Land Use Element (LUE) designation of
“Residential/Commercial” and the Zoning designation of “R/C-18", as outlined in Zone
Change ZC07-01. Besides this action being applied to the area within the ‘1996’ LCP, this
amendment would also apply to the site located at 34202 Del Obispo Street since this
amendment will remove it from being within the jurisdiction of the Dana Point Specific Plan
Local Coastal Program (LCP) or '1986' LCP and now placing it in the jurisdiction of the
'1996' LCP.

Staff is recommending Denial of the LUP and IP amendment as submitted, and Approval
of the LUP Amendment and IP Amendment if modified as suggested. The suggested
modifications would do the following: 1) amend the LUP and IP to minimize vehicle miles
traveled and prioritize visitor serving uses; and 2) amend the IP to minimize vehicle miles
traveled, protect recreational use onsite as well as provide public access onsite to the
adjacent bike trail and also prevent gating of all streets and pedestrian and bike
accessways, which would restrict public access.

EXHIBITS

1) City Council Resolution No. 09-06-08-10.
2) City Council Resolution No. 09-06-08-11.
3) City Council Ordinance No. 09-06.

4) Map showing 34202 Del Obispo Street.

SUMMARY OF STAFF RECOMMENDATION

Staff is recommending that the Commission, after public hearing:

Deny the Land Use Plan Amendment, as submitted, and approve it if modified as
provided below.

Deny the Implementation Plan Amendment, as submitted, and approve it if
modified as provided below.

The motions to accomplish this recommendation are found on pages 3-5. As
proposed, the Land Use Plan (LUP) portion of the Local Coastal Program (LCP)
Amendment does not meet the requirements of and is not in conformity with the Chapter 3
policies of the Coastal Act. As submitted, the Implementation Plan (IP) portion of the
amendment is inconsistent with and inadequate to carry out the City’s certified Land Use
Plan. Only if modified as recommended will the Land Use Plan (LUP) Amendment meet
the requirements of and be in conformity with the Chapter 3 policies of the Coastal Act.
Only if modified as recommended will the Implementation Plan (IP) be consistent with and
adequate to carry out the City’s certified Land Use Plan (LUP), as amended.
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STANDARD OF REVIEW

The standard of review for the proposed amendment to the Local Coastal Program (LCP)
Land Use Plan (LUP) is consistency with the Chapter 3 policies of the Coastal Act. The
standard of review for the proposed amendment to the Local Coastal Program (LCP)
Implementation Plan (IP) is conformance with and adequacy to carry out the provisions of
the certified Dana Point Land Use Plan (LUP).

SUMMARY OF PUBLIC PARTICIPATION

Section 30503 of the Coastal Act requires public input in Local Coastal Program
development. It states:

During the preparation, approval, certification, and amendment of any local coastal
program, the public, as well as all affected governmental agencies, including special
districts, shall be provided maximum opportunities to participate. Prior to
submission of a local coastal program for approval, local governments shall hold a
public hearing or hearings on that portion of the program which has not been
subjected to public hearings within four years of such submission.

The City Planning Commission held public hearings for the proposed Local Coastal
Program (LCP) Amendment on February 2, 2009, April 6, 2009, and May 4, 2009, and the
City Council held a public hearing for the proposed Local Coastal Program (LCP)
Amendment on June 8, 2009. This Local Coastal Program (LCP) Amendment request is
consistent with the submittal requirements of the Coastal Act and the regulations that
govern such proposals (see, e.g., Sections 30501, 30510, 30512, 30513 and 30514 of the
Coastal Act, and Sections 13551, 13552 and 13553 of Title 14 of the California Code of
Regulations).

ADDITIONAL INFORMATION

Copies of the staff report are available on the Commission’s website at
www.coastal.ca.gov and at the South Coast District office located in the ARCO Center
Towers, 200 Oceangate, Suite 1000, Long Beach, 90802. To obtain copies of the staff
report by mail, or for additional information, contact Fernie Sy in the Long Beach office at
(562) 590-5071. The City of Dana Point contact for this Local Coastal Program (LCP)
Amendment is Kyle Butterwick, Director of Community Development, who can be reached
at (949) 248-3560.
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.  STAFF RECOMMENDATION

Following a public hearing, staff recommends the Commission adopt the following
resolutions and findings.

A. Denial of the Land Use Plan (LUP) Amendment as Submitted

MOTION: | move that the Commission certify Land Use Plan (LUP) Amendment
No. 2-10 to the City of Dana Point as submitted.

STAFF RECOMMENDATION TO DENY:

Staff recommends a NO vote. Failure of this motion will result in denial of the Land Use
Plan (LUP) Amendment as submitted and adoption of the following resolution and findings.
The motion passes only by an affirmative vote of a majority of the appointed
Commissioners.

RESOLUTION TO DENY:

The Commission hereby denies certification of the Land Use Plan (LUP) Amendment No.
2-10 as submitted by the City of Dana Point and adopts the findings set forth below on the
grounds that the amendment does not meet the requirements of or conform with the
policies of Chapter 3 of the Coastal Act. Certification of the Land Use Plan (LUP)
Amendment would not comply with the California Environmental Quality Act (CEQA)
because there are feasible alternatives or mitigation measures which could substantially
lessen any significant adverse impact which the Land Use Plan Amendment (LUP) may
have on the environment.

B. Approval of the Land Use Plan (LUP) Amendment with Suggested
Modifications

MOTION: | move that the Commission certify Land Use Plan (LUP) Amendment
No. 2-10 for the City Dana Point if it is modified as suggested by staff.

STAFF RECOMMENDATION:

Staff recommends a YES vote. Passage of the motion will result in the certification of the
Land Use Plan (LUP) Amendment with suggested modifications and adoption of the
following resolution and findings. The motion to certify with suggested modifications
passes only upon an affirmative vote of the majority of the appointed Commissioners.
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RESOLUTION TO CERTIFY THE LAND USE PLAN (LUP) WITH SUGGESTED
MODIFICATIONS:

The Commission hereby certifies the Land Use Plan (LUP) Amendment No. 2-10 for the
City of Dana Point if modified as suggested and adopts the findings set forth below on the
grounds that the Land Use Plan (LUP) Amendment with suggested modifications will meet
the requirements of and be in conformity with the policies of Chapter 3 of the Coastal Act.
Certification of the Land Use Plan (LUP) Amendment if modified as suggested complies
with the California Environmental Quality Act (CEQA) because either 1) feasible mitigation
measures and/or alternatives have been incorporated to substantially lessen any
significant adverse effects of the plan on the environment, or 2) there are no further
feasible alternatives or mitigation measures that would substantially lessen any significant
adverse impacts which the Land Use Plan (LUP) Amendment may have on the
environment.

C. Denial of the Implementation Plan (IP) Amendment as Submitted

MOTION: | move that the Commission reject the Implementation Plan (IP)
Amendment No. 2-10 for the City of Dana Point as submitted.

STAFF RECOMMENDATION OF REJECTION:

Staff recommends a YES vote. Passage of this motion will result in rejection of
Implementation Plan (IP) Amendment and the adoption of the following resolution and
findings. The motion passes only by an affirmative vote of a majority of the
Commissioners present.

RESOLUTION TO DENY CERTIFICATION OF THE IMPLEMENTATION PLAN
(IP) AS SUBMITTED:

The Commission hereby denies certification of the Implementation Plan (IP) Amendment
No. 2-10 submitted for the City of Dana Point and adopts the findings set forth below on
grounds that the Implementation Plan (IP) Amendment as submitted does not conform
with, and is inadequate to carry out, the provisions of the certified Land Use Plan (LUP) as
amended. Certification of the Implementation Plan (IP) would not meet the requirements
of the California Environmental Quality Act (CEQA) as there are feasible alternatives and
mitigation measures that would substantially lessen the significant adverse impacts on the
environment that will result from certification of the Implementation Plan (IP) as submitted
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D. Approval of the Implementation Plan (IP) Amendment with
Suggested Modifications

MOTION: I move that the Commission certify the Implementation Plan (IP)
Amendment No. 2-10 for the City of Dana Point if it is modified as
suggested by staff.

STAFF RECOMMENDATION:

Staff recommends a YES vote. Passage of this motion will result in certification of the
Implementation Plan (IP) with suggested modifications and the adoption of the following
resolution and findings. The motion passes only by an affirmative vote of a majority of the
Commissioners present.

RESOLUTION TO CERTIFY THE IMPLEMENTATION PLAN (IP) WITH
SUGGESTED MODIFICATIONS:

The Commission hereby certifies the Implementation Plan (IP) Amendment No. 2-10 for
the City of Dana Point if modified as suggested and adopts the findings set forth below on
grounds that the Implementation Plan (IP) Amendment with the suggested modifications
conforms with, and is adequate to carry out, the provisions of the certified Land Use Plan
(LUP) as amended. Certification of the Implementation Plan (IP) Amendment if modified
as suggested complies with the California Environmental Quality Act (CEQA), because
either 1) feasible mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the Implementation Plan (IP) on the
environment, or 2) there are no further feasible alternatives and mitigation measures that
would substantially lessen any significant adverse impacts on the environment.

II. SUGGESTED MODIFICATIONS

Certification of City of Dana Point Local Coastal Program (LCP) Amendment Request No.
2-10 is subject to the following modifications.

Language as submitted by the City of Dana Point is shown in straight type.

The Commission’s suggested additions are shown in bold, italic, underlined text.

The Commission’s suggested deletions are shown in Strike-Out:
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LAND USE PLAN (LUP) SUGGESTED MODIFICATIONS

A.

Suggested Modifications to the Land Use Element (LUE) of the
General Plan (GP)

1. Suggested Modification No. 1

Mixed Use Designation

Residential/Commercial: The Residential/Commercial designation provides for a
mixture of residential, commercial, and office uses in the same building, or on the
same parcel. Residences in the Mixed Use designation provide housing near
sources of employment or commercial and professional services. New Mixed Use
development within Residential/Commercial designated areas shall be sited in
a manner that minimizes vehicle miles traveled (VMT). In consideration of
minimizing VMT, Fthis alternative Mixed Use housing and commercial
designation adds to the City's supply of housing opportunities, reduces commute
time distance between home and work, provides housing development within
walking distance to existing or proposed transit stops and promotes a strong,
stable, and desirable pedestrian-oriented business environment. When mixture of
uses occur in the same building, retail uses or offices are usually located on the
ground floor with residential or office uses above. When Residential/Commercial
development is located in areas that support general public visitors,
including, but not limited to, areas bordering the Pacific Coast Highway,
visitor serving uses are strongly preferred uses over other all other uses for
ground floor commercial spaces. In such areas, lower cost visitor
commercial facilities shall be protected, encouraged, and, where feasible,
provided. The mixed uses are usually located in areas where multiple activities
and pedestrian orientation are considered to be desirable objectives.

IMPLEMENTATION PLAN (IP) SUGGESTED MODIFICATIONS

B.

Suggested Modifications to the Development Standards for Mixed
Use Districts

2. Suggested Modification No. 2
9.13.010 Intent and Purpose.

(a) Commercial/Residential (C/R).
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(b) Residential/Commercial-18 (R/C-18). The Residential/Commercial-18 (R/C-18)
district provides for a mixture of residential uses with commercial and office uses in
the same building or on the same parcel. Allowable commercial and office uses
include those which are visitor serving in nature and at the same time are
compatible with residential uses, such as bed and breakfast inns, restaurants,
specialty and convenience shops, and recreation/open space uses, such as
coastal recreation equipment rental shops and environmental education
facilities related to coastal ecology. This district provides for a residential density
of eighteen units per acre. New development within Residential/Commercial-18
shall be sited in a manner that minimizes the residential development
residents’ vehicle miles traveled (VMT). VMT siting considerations shall
include, but not be limited to: close proximity of the new development to
existing or planned transit stops (efforts should be made to site residential
development within ¥2 mile to existing or planned transit stops); walkability to
commercial development like restaurants, grocery stores and cultural venues;
and close proximity to, and/or provision of, bicycle amenities like bicycle
racks and bicycle lanes or dedicated bicycle pathways. It implements the
State’s Mello Act and the City’s goals, objectives and policies for production of
affordable housing by requiring that any project of new construction with more than
ten residential units, which is located within the Coastal Overlay District, shall be
required to provide a minimum ten percent (10%) of the total housing units as
“affordable units”, as defined in the Housing Element of the City’s General Plan and
pursuant to the provisions of the aforementioned State’s Mello Act. The only
projects allowed in this district are mixed use (residential/commercial) projects. The
gross floor area for commercial uses is limited to a maximum of ten (10) percent of
the total site area. Properties fronting Pacific Coast Highway are required, at a
minimum, to provide visitor serving commercial uses on the ground floor of all the
buildings fronting Pacific Coast Highway, for a minimum depth of forty (40) feet.
(Visitor Serving Uses are those allowed under the Visitor/Recreation
Commercial (V/RC) zoning designation in Section 9.11.010 and 9.11.020(b))

{b)-(c) Professional/Residential (P/R).

3. Suggested Modification No. 3

9.13.040 Special Development Standards.

(d)...
(e)...
(f) In addition to the Special Development Standards located above, the
following shall also apply to the site located at 34202 Del Obispo Street:

(1) There shall be at least a 25-foot setback from the property line
adjacent to the San Juan Creek Bike Trail. Only development
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necessary to provide landscape features, pedestrian and bicycle uses
and for passive park purposes are allowed within this setback area.

(2) Public pedestrian and bicycle access to the San Juan Creek Bike
Trail shall be provided onsite.

(3) All streets and pedestrian and bicycle accessways shall be ungated
and available to the general public for parking, vehicular, pedestrian,
and bicycle access. All public entry controls (e.q. gates, gate/guard
houses, guards, signage, etc.) and restrictions on use by the general
public (e.q. preferential parking districts, resident-only parking
periods/permits, etc.) associated with any streets, parking areas, or
pedestrian and bicycle accessways shall be prohibited.

lll. EINDINGS

The following findings support the Commission's denial of the proposed Land Use Plan
(LUP) Amendment as submitted and denial of the proposed Local Coastal Program (LCP)
Implementation Plan (IP) Amendment as submitted and approval of the LUP and IP
Amendments if modified as suggested by staff. The Commission hereby finds and
declares as follows:

A. AMENDMENT DESCRIPTION

Proposed Local Coastal Program Amendment (LCPA) request No. 2-10 consists of the
following: 1) include a new Land Use designation “Residential/Commercial” in the Land
Use Element (LUE) of the General Plan (a part of the Local Coastal Program, Land Use
Plan), as outlined in General Plan Amendment GPAQ7-01; 2) include a new Zoning
Category “Residential Commercial-18 (R/C-18)” in the Zoning Ordinance (a part of the
Local Coastal Program, Implementation Plan), as outlined in Zone Text Amendment
ZTAQ7-02; and 3) change the designation of the subject site located at 34202 Del Obispo
Street, from “Dana Point Specific Plan Local Coastal Program or ‘1986 LCP” designation
“Coastal Recreation Space” and the Zoning designation of “Coastal Recreation Space” to
‘1996 LCP’ Land Use Element (LUE) designation of “Residential/Commercial” and the
Zoning designation of “R/C-18", as outlined in Zone Change ZC07-01. Besides this action
being applied to the area within the ‘1996’ LCP, this amendment would also apply to the
site located at 34202 Del Obispo Street since this amendment will remove it from being
within the jurisdiction of the Dana Point Specific Plan Local Coastal Program (LCP) or
'1986' LCP and now placing it in the jurisdiction of the '1996' LCP.

Proposed LCP Amendment Request No. 2-10 was submitted for Commission certification
by City Council Resolution No. 09-06-08-11, which has been included as Exhibit #1. That
Resolution and also Resolution No. 09-06-08-10, which contains the City’s proposed
changes to the Land Use Plan (LUP) and Implementation Plan (IP), are attached as
Exhibit #2. In addition, Ordinance No. 09-06 approving the Zone Text Amendment and the
Zone Change has been included as Exhibit #3.
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As stated previously, besides this action being applied to the area within the ‘1996’ LCP,
this amendment would also apply to the subject site (Exhibit #4) located at 34202 Del
Obispo Street in the City of Dana Point (APN 668-271-04). The “U” shaped site, which
encompasses 8.9 acres, is located to the North of Pacific Coast Highway, South of the J.B.
Latham Regional Sewage Treatment Plant, West of the San Juan Creek Flood Control
Channel, and to the East of Del Obispo Street. Existing Commercial uses including a gas
station, commercial strip mall and a restaurant (Denny’s) are located adjacent to the “U”
shaped site. Dana Point Harbor and the Pacific Ocean are located approximately 0.25
mile South of the site. Doheny State Beach is located across Pacific Coast Highway from
the subject site. The subject site is located within the Coastal Overlay District.

The subject site was previously occupied by a 90-space mobilehome park. The
mobilehome park was established in 1965 and was vacated in 2003/2004. The site has
been vacant since the closure of the mobilehome park although some circulation
improvements and landscaping features remain on the site from its previous use.

The subject site is located within the “Dana Point Specific Plan Local Coastal Program or
‘1986 LCP” area, which was adopted by the County of Orange in 1986 and accepted by
the City when Dana Point incorporated in 1989. The existing Land Use designation of the
subject site in the Specific Plan is “Coastal Recreation Space” district. Zoning adopted by
the City of Dana Point for the site is consistent with the land use designation. Uses
allowed include ‘riding and hiking trails’, ‘buffer greenbelts’, ‘parks and playgrounds’,
‘beach access’, ‘park and district offices and facilities’, among other similar uses.

In 1991 and in 1993 the City adopted its first Citywide General Plan (GP) and Zoning
Ordinance respectively. The subject site was then designated and approved by the City as
“Commercial/Residential” for both the General Plan (GP) and Zoning maps. The new
Zoning and General Plan (GP) designations/amendments were submitted to the California
Coastal Commission (CCC) for certification, but, as described below, that request was
ultimately withdrawn by the City. In 1996, the City’s application for CCC certification of
their Citywide GP and Zoning Ordinance was segmented into three (3) areas. In
1997/1998 the CCC certified the other two (2) segments in the City (Monarch Beach and
Capistrano Beach), however the update for the area within the “Dana Point Specific Plan
Local Coastal Program or ‘1986 LCP” at the City’s request, wasn’t acted on by the
Commission. In 2002 this application was withdrawn by the City to allow the Coastal
Commission staff adequate time to review the Headlands project. As a result, to this date,
many properties located within the “Dana Point Specific Plan Local Coastal Program or
1986 LCP”, including the subject site, are governed by the “Dana Point Specific Plan Local
Coastal Program or ‘1986 LCP” and not by the Citywide General Plan and Zoning
Ordinance, '1996' LCP.

1. Land Use Plan (LUP) Amendment
In the proposed City of Dana Point amendment request, the City proposes to

include a new Land Use designation “Residential/Commercial” in the Land Use
Element (LUE) of the General Plan, as outlined in General Plan Amendment
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GPAO07-01. Additionally, the amendment would change the land use designation of
the subject site located at 34202 Del Obispo Street, from “Dana Point Specific Plan
Local Coastal Program or ‘1986 LCP” designation “Coastal Recreation Space” and
the Zoning designation of “Coastal Recreation Space” to “General Plan ‘1996 LCP"”
designation of “Residential/Commercial”. This amendment would remove the site
located at 34202 Del Obispo Street from the Dana Point Specific Plan Local Coastal
Program (LCP) or '1986' LCP and place it in the '1996' LCP.

The Land Use Element of the General Plan currently has one Mixed Use
designation titled "Commercial/Residential". The primary uses within this
designation are commercial; with residential uses only allowed when developed in
conjunction with commercial development. This proposed designation correlates
with the two (2) current zoning designations of Commercial/ Residential (C/R) and
Professional/Residential (P/R). The description in the General Plan for the
"Commercial/Residential”. use is very specific and includes densities for residential
uses, and floor area ratios. The "Commercial/Residential” also requires that
commercial uses shall be the primary use for any new projects.

The proposed new land use designation of "Residential/Commercial” in the Land
Use Element of the General Plan will also provide for a mix of residential uses with
commercial and/or office uses. It however, does not require commercial uses as
primary use and does not have specific density and floor area ratio standards.
However, the Zoning Code that implements this land use designation does require
that any commercial use fronting Pacific Coast Highway be zoned as visitor serving
commercial.

2. Implementation Plan (IP) Amendment

The proposed IP Amendment component includes a new Zoning Category
“Residential Commercial-18 (R/C-18)” in the Zoning Ordinance. This zoning
provides for a mixture of residential uses with commercial and office uses in the
same building or on the same parcel. The commercial and office uses which would
be allowed by this designation includes uses which are visitor serving in nature, but
also at the same time are compatible with residential uses such as bed and
breakfast inns, restaurants, specialty and convenience shops and recreation/open
space uses. The only projects that would be allowed in this district are mixed use
(residential/commercial) projects.

The proposed development standards for this new zoning category (R/C-18) are
similar to those already certified for the existing ‘commercial/residential’ (C/R)
designation, and include a 3-story, 31-35 foot height limit, maximum lot coverage of
40%, and minimum 200 sq.ft. of private/common area open space per residential
dwelling unit (du).
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DENIAL OF LAND USE PLAN (LUP) AMENDMENT AS SUBMITTED
AND APPROVAL OF LAND USE PLAN (LUP) AMENDMENT AS
MODIFIED

1. Findings for DENIAL of the Land Use Plan (LUP) Amendment as
Submitted

The proposed LCP Amendment No, 2-10, would amend the Land Use Element
(LUE) of the General Plan (GP) (a part of the Local Coastal Program, Land Use
Plan) to include a new Land Use designation “Residential/Commercial”.

As stated previously, the standard of review for the proposed amendment to the
LCP LUP, pursuant to Sections 30512.2 and 30514 of the Coastal Act, is
conformance the Chapter 3 policies of the Coastal Act. As stated previously, this
amendment would also remove the site located at 34202 Del Obispo Street from the
Dana Point Specific Plan Local Coastal Program (LCP) or '1986' LCP and place it in
the '1996' LCP. Thus, the ‘1996’ LCP LUP would become the standard of review for
the City’s issuance of Coastal Development Permits and not the ‘1986’ LCP any
longer. The ‘1996’ LCP LUP is composed of three (3) elements of the City's
General Plan (the Land Use Element (LUE), Urban Design Element (UDE), and
Conservation Open Space Element (COSE). The City’s LUP mirrors policies in the
Chapter 3 policies of the Coastal Act that prioritizes visitor-serving commercial
development over residential development. However, the proposed LUP
Amendment is not in conformity with the visitor serving commercial priority and the
minimization of vehicle miles traveled policies found in Chapter 3 of the Coastal Act.
The proposed amendment is consistent though with the public access/recreation
policies found in Chapter 3 of the Coastal Act. Applicable provisions found in
Chapter 3 of the Coastal Act include the following:

Section 30213 of the Coastal Act states:

Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing
public recreational opportunities are preferred.

Section 30222 of the Coastal Act states:

The use of private lands suitable for visitor-serving commercial
recreational facilities designed to enhance public opportunities for
coastal recreation shall have priority over private residential, general
industrial, or general commercial development, but not over
agriculture or coastal-dependent industry.
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Section 30212 of the Coastal Act states in relevant part:

(a) Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new
development projects except where:

(2) adequate access exists nearby...
Section 30213 of the Coastal Act states in relevant part:

Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing
public recreational opportunities are preferred

Section 30253 of the Coastal Act states in relevant part:
New development shall do all of the following:
(d) Minimize...vehicle miles traveled.

The proposed LCP Amendment will have an adverse affect on priority visitor serving
commercial policies found in Chapter 3 of the Coastal Act. The proposed LCP
amendment also does not explicitly address the Coastal Act requirement to
minimize vehicle miles traveled for new development projects, especially in mixed
use land use designations. The following discussion below explains how the
proposed LCP Amendment will not be consistent with the Chapter 3 policies of the
Coastal Act addressing priority visitor serving commercial uses and the minimization
of vehicle miles traveled for new development projects:

a. Visitor Serving Commercial Uses

One of the legislative mandates of the Coastal Act is ensuring the adequate
provision of visitor serving commercial uses in the Coastal Zone. Section
30213 of the Coastal Act requires that lower cost visitor and recreational
facilities be protected, encouraged and where feasible provided. Section
30222 of the Coastal Act places a higher priority on the provision of visitor
serving commercial uses designed to enhance public opportunities for
coastal recreation than on residential, industrial, or general commercial uses.

The proposed LUP Amendment would allow a Residential/Commercial
designation that provides a mixture of residential, commercial, and office
uses in the same building, or on the same parcel. Visitor serving commercial
uses provide greater public benefit than general commercial (i.e. office uses)
and private residential uses because a larger segment of the population is
able to take advantage of and enjoy the use. In addition, visitor serving
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commercial areas provide services to the visiting beach user, including
providing places to stay overnight, dine and shop.

Visitor serving commercial uses are strongly preferred under the Coastal Act.
This type of use is preferred because it maximizes the number of people who
can enjoy the unique experience available only along the coast. Private
residential development alone along the coast is of highly limited use for the
general public, being usable only by those able to afford coastal living.
Furthermore, lesser priority uses, such as residential and general
commercial, are not dependent upon being located within the Coastal Zone.
Such uses can accomplish their functions virtually anywhere; whereas the
coastal visitor experience is available only along the coast. Moreover,
population growth in general creates greater demand for visitor serving
amenities within the Coastal Zone.

As submitted, the proposed Residential/Commercial land use does not
specify that the proposed commercial use component of the mixed use would
also allow visitor serving commercial uses for development in areas that
support visitors besides other typical types of commercial uses. Thus, the
preferred visitor serving commercial uses are not being protected.

Therefore, the LUP does not carry out the Chapter 3 policies of the Coastal
Act and must be denied as submitted.

b. Minimization of Vehicle Miles Traveled

An equally important mandate is found in section 30253(d), requiring new
development projects to minimize certain adverse impacts. One of the
impacts that requires minimization under section 30253(d) is vehicle miles
traveled. The California Legislature, recognizing the need to reduce vehicle
miles traveled in California, passed, and the Governor signed into law,
Senate Bill 375 in 2008, which requires, in part, regional governments to
develop planning strategies to implement in-fill development in a manner that
is aimed at reducing vehicle miles traveled among the regional residents and
visitors. While the Commission is not bound to enforce the provisions within
Senate Bill 375, the Commission recognizes that minimizing vehicle miles
traveled, as required under section 30253(d), is an important goal for smart
growth, high density mixed use development. Thus, the Commission is
suggesting modifications to the proposed land use designation to ensure
consistency with its own provisions governing the minimization of vehicle
miles traveled. Therefore, as submitted, the proposed
Residential/Commercial land use designation is not consistent with section
30253(d), relating to minimization of vehicle miles traveled, and requires
suggested modifications to bring it into compliance with this Chapter 3 policy
of the Coastal Act.
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2. APPROVAL of the Land Use Plan (LUP) Amendment, as Modified

The findings for denial of the LUP Amendment as submitted are herein fully
incorporated.

a. Visitor Serving Commercial Uses

As stated, the Coastal Act strongly prefers visitor serving commercial uses.
Thus, the commercial component of the proposed mixed use land use
designation must be clarified to state that for areas where development
supports general public visitors, such as along Pacific Coast Highway, that
the ground floor area of any building are most appropriately occupied by
visitor serving commercial uses. As modified, the LUP is consistent with the
Chapter 3 policies of the Coastal Act which protects visitor serving
commercial uses.

b. Public Access/Recreation

Protection of public access/recreation is an important mandate in the Coastal
Act. Currently, the subject site is zoned for “Coastal Recreation Space”.
Uses allowed include ‘riding and hiking trails’, ‘buffer greenbelts’, ‘parks and
playgrounds’, ‘beach access’, ‘park and district offices and facilities’, among
other similar uses. The proposed amendment would create a new mixed use
land use designation involving “Residential/Commercial”. Thus, converting
use of the site from a priority use to a lesser priority use because of the
residential component. The City did complete a study of the City’s
recreational resources and demands, which they titled a ‘Service Area
Analysis’, which evaluated the existing recreational opportunities in the City
and it also identified the need for any future facilities. That analysis pointed
out that, even though the site was designated for recreation/open space
purposes, the City had never counted on the site at 34202 Del Obispo
becoming part of the City’s inventory of public spaces. Neither the City’s
General Plan or their parks/open space plan identifies the subject site for
recreational purposes. The City attributes the current land use designation to
a holdover from the period when this area was unincorporated County, and
the extensive City-wide network of public open spaces that currently exist did
not exist at that time. Furthermore, the City points out that the site has not
historically been used for any type of recreational purpose, but, in fact, has
been used for entirely residential purposes (as a mobilehome park). The
City’s Service Area Analysis assumes a goal of 6 acres per 1,000 residents
(which exceeds other guidelines calling for 5 acres per 1,000 residents).
Based on that ratio, and not factoring in the public beaches that exist in the
City (which are mostly under State or County ownership/management), the
City determined that the amount of recreational area in the City had
surpassed their goal and anticipated need; therefore, the City determined it
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was unnecessary to require that the subject site remain zoned entirely as
“Coastal Recreation Space’. However, the City does point out that adding
residential units at this site will increase the City’s population and create
additional demand on park resources. Thus, the City acknowledges that
some open space exaction will be required during the discretionary permit
process. The City’s LCP already includes provisions that address these
requirements. Thus, the LUP Amendment is consistent with Chapter 3
policies of the Coastal Act regarding public access/recreation; however, it but
must be modified to be consistent with the visitor serving commercial use
and the minimization of vehicle miles traveled policies found in Chapter 3 of
the Coastal Act as discussed above and below.

While the LUP Amendment is consistent with Chapter 3 policies of the
Coastal Act regarding public access/recreation, the proposed IP Amendment
(to be discussed next in this staff report) has been denied as submitted and
modified in order to enforce consistency with the LUP regarding public
access/recreation.

C. Minimization of Vehicle Miles Traveled

As noted above, it is important for new mixed use residential/commercial
development to minimize vehicle miles traveled as mandated by section
30253 of the Coastal Act. Thus, the Commission suggests modifying the
LUP amendment submittal, requiring the siting of new mixed use
residential/commercial development in a manner that minimizes vehicle miles
traveled. As noted in the proposed LUP amendment submittal, residential
development within Residential/Commercial areas will provide housing near
sources of employment or commercial and professional services and will add
to the City's supply of housing opportunities, reduces commute distance
between home and work, provides housing development within walking
distance to existing or proposed transit stops and promotes a strong, stable,
and desirable pedestrian-oriented business environment. All of these mixed
use development goals are consistent with minimizing vehicle miles traveled
for new development and are, thus, consistent with section 30253(d) of the
Coastal Act.

CONCLUSION

Therefore, the Commission finds that only if modified as suggested to require
changes to the LUP to minimize vehicle miles traveled and protect visitor serving
commercial uses can the LUP be found consistent with the Chapter 3 policies of the
Coastal Act.
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DENIAL OF IMPLEMENTATION PLAN (IP) AMENDMENT AS
SUBMITTED AND APPROVAL OF IMPLEMENTATION PLAN (IP)
AMENDMENT AS MODIFIED

1. Findings for DENIAL of the Implementation Plan (IP) Amendment as
Submitted

The proposed LCP Amendment No. 2-10, would amend the Zoning Code, which
serves as the IP for the ‘1996’ LCP to allow a new Zoning Category “Residential
Commercial-18 (R/C-18)".

The City’s LUP mirrors policies in the Coastal Act that encourages the minimization
of vehicle miles traveled, the provision of public access/recreation and prioritizes
visitor-serving commercial development over residential development. However,
the proposed IP Amendment is not in conformity with the minimization of vehicle
miles traveled, public access/recreation and visitor serving commercial priority
policies of the City’s LUP. Applicable provisions of the City’s LCP include the
following:

Land Use Element (LUE) Policy 1.4: Assure that adequate recreational
areas and open space are provided as a part of new residential development
to assure that the recreational needs of new residents will not overload nearby
coastal recreation areas. (Coastal Act/30252)

Land Use Element (LUE) Policy 2.11, in relevant part: The use of private
lands suitable for visitor-serving commercial recreational facilities designed to
enhance public opportunities for coastal recreation shall have priority over
private residential, general industrial, or general commercial development, but
not over agriculture or coastal-dependent industry.... (Coastal Act/30222)

Land Use Element (LUE) Policy 2.12: The location and amount of new
development should maintain and enhance public access to the coast by
assuring that the recreational needs of new residents will not overload nearby
coastal recreation areas through the correlation of the amount of development
with local park acquisition and development plans with the provision of onsite
recreational facilities to serve the new development. (Coastal Act/30252(6))

Land Use Element (LUE) Policy 3.6: Encourage patterns of development
necessary to minimize air pollution and vehicle miles traveled. (Coastal
Act/30250)

Land Use Element (LUE) Policy 3.12: Public access from the nearest public
roadway to the shoreline and along the coast shall be provided in new
development projects except where it is inconsistent with public safety, military
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security needs, or the protection of fragile coastal resources, or where
adequate access exists nearby, including access as identified on Figures
UD-2 and COS-4. (Coastal Act/30212)

Land Use Element (LUE) Policy 4.3: Public access, which shall be
conspicuously posted, and public recreational opportunities, shall be provided
to the maximum extent feasible for all the people to the coastal zone area and
shoreline consistent with public safety needs and the need to protect public
rights, rights of private property owners, and natural resource areas from
overuse. (Coastal Act/30210)

Land Use Element (LUE) Policy 9.3: Encourage resident-serving uses
within walking distance of areas designated on the Land Use Diagram for
residential use, where possible, to minimize the encroachment of resident
serving uses into visitor-serving areas, to minimize the use of primary coastal
access roads for non-recreational trips, and to minimize energy consumption
and vehicle miles traveled by encouraging the use of public transportation.
(Coastal Act/30222, 30252, 30253)

Urban Design Element (UDE) Policy 4.3: Develop stronger pedestrian,
bicycle and visual linkages between public spaces and to and along the
shoreline and bluffs. (Coastal Act/30210, 30212)

Urban Design Element (UDE) Policy 4.6: Preserve and maintain existing
public accessways, and existing areas open to the public, located within
visitor-serving developments in the coastal zone. (Coastal Act/30210, 30212)

Conservation Open Space Element (COSE) Policy 5.4: Provide
commercial areas that are conducive to pedestrian and bicycle circulation.

Conservation Open Space Element (COSE) Policy 5.6: Encourage
bicycle/trail systems to reduce air pollution.

Conservation Open Space Element (COSE) Policy 7.6: Encourage the
development of parks and acquisition of open space areas to serve the needs
of visitors as well as local residents.

The proposed LCP Amendment will have an adverse affect on vehicle miles
traveled, public access/recreation and priority visitor serving commercial policies of
the City’s LUP. The following discussion below explains how the proposed LCP
Amendment will not be consistent with the LUP policies addressing the minimization
of vehicle miles traveled, public access/recreation and priority visitor serving
commercial uses:
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a. Visitor Serving Commercial Uses

Visitor serving commercial uses are strongly preferred under the LUP. This
type of use is preferred because it maximizes the number of people who can
enjoy the unique experience available only along the coast. Thus, these
uses need to be protected. As submitted, the IP Amendment amends the
Zoning Code to protect these uses this by requiring under “Section 9.13.040
Special Development Standards (c)(3)” that the ground floor area of any
building fronting Pacific Coast Highway, for a minimum depth of forty (40)
feet, be restricted to visitor serving commercial uses.” However under
“Section 9.13.010 Intent and Purpose”, it fails to clarify this requirement as
well as reference where in the Zoning Code a description of
“Visitor/Recreation Commercial (V/RC) uses are described. Therefore, the
IP does not carry out the LUP and must be denied as submitted.

b. Public Access/Recreation

One of the strongest legislative mandates of the LUP is the preservation of
coastal access. A portion of the subject site at 34202 Del Obispo Street
should be retained as a recreational area because of its location
adjacent/near to San Juan Creek and Doheny State Beach. The subject site
is located adjacent to the San Juan Creek and the San Juan Creek Bike
Trail, which is a Class 1 paved trail that ends at Doheny State Beach Park.
Many properties along the creek that are similarly situated to the subject site
include landscaped and passive park areas between the developed areas
and the bike trail. Continuation of that landscaped/passive area would be
interrupted if it is not provided on the subject site. The IP Amendment fails to
include policies that would enhance recreational use of appropriate portions
of the site and access to this bike trail. Additionally, the IP Amendment does
not provide policies that would prevent this prime site from being gated that
would prevent the general public from having parking, vehicular, pedestrian
and bike access onsite, which is important for coastal access and recreation.
Therefore, the IP does not carry out the LUP and must be denied as
submitted.

C. Minimization of Vehicle Miles Traveled

As stated in the Coastal Act, it is important for new mixed use
residential/commercial development to minimize vehicle miles traveled. As
proposed, the amendment does not provide clarification for the importance of
minimizing vehicle miles traveled. Doing so would result in minimization of
air pollution, energy consumption, encourage the use of public transportation,
etc.. Therefore, the IP does not carry out the LUP and must be denied as
submitted.
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2. APPROVAL of the Implementation Plan (IP) Amendment, as Modified

The findings for denial of the IP Amendment as submitted are herein fully
incorporated.

a. Visitor Serving Commercial Uses

As stated, the LUP strongly prefers visitor serving commercial uses. Thus,
policies must be included that would protect this type of use. The
Implementation Plan (IP) does clarify in one location (Section 9.13040
Special Development Standards) that this type of use is required for
commercial development that fronts Pacific Coast Highway; it fails to make
this clear within the description of the actual description of the new Zoning.
Only as modified to require clarification within the description of the new
Zoning of “Residential/Commercial”’ that the ground floor area of any building
fronting Pacific Coast Highway, for a minimum depth of forty (40) feet, is
restricted to visitor serving commercial uses and that a reference is included
to where in the Zoning Code a description of such uses can be found can the
Implementation Plan (IP) be found in conformance with and carry out the
Land Use Plan (LUP) as amended. As modified, the Implementation Plan
(IP) is consistent with the City’s certified and modified Land Use Plan (LUP)
which protects visitor serving commercial uses.

b. Public Access/Recreation

In order to protect public access/recreation as stated in the City’s LUP,
policies need to be included in order to reflect the importance of protecting
public access/recreation. The location of the subject site affords an
opportunity to provide access to the coast via the adjacent San Juan Creek
Bike Trail. Additionally because of the previous zoning of the site and its
ideal location to these amenities, recreational opportunities should be
protected onsite. Thus, policies have been suggested that would protect
recreational use onsite as well as provide public access onsite to the
adjacent bike trail and also prevent gating of all streets and pedestrian and
bike accessways. As modified, this would be consistent with the City’s
certified and modified Land Use Plan (LUP) which protects public
access/recreation.

C. Minimization of Vehicle Miles Traveled

In order to minimize vehicle miles traveled associated with new mixed use
development, policies need to be included that would reduce vehicle miles
traveled. Such policies, would encourage use of public transportation,
reduce the use of primary coastal access roads for non-recreational trips, and
reduce energy consumption. As modified, the Implementation Plan (IP) is
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consistent with the City’s certified and modified Land Use Plan (LUP) which
would minimize vehicle miles traveled.

3. CONCLUSION

Therefore, the Commission finds that only if modified as suggested to require
changes to the IP to minimize vehicle miles traveled, protect public
access/recreation and visitor serving commercial uses can the IP be found
consistent with the City’s certified and modified LUP.

V. CALIFORNIA ENVIRONMENTAL QUALITY ACT
(CEQA)

Section 21080.9 of the California Public Resources Code — within the California
Environmental Quality Act (CEQA) - exempts local governments from the requirement of
preparing an Environmental Impact Report (EIR) in connection with its activities and
approvals necessary for the preparation and adoption of an LCP. The Commission’s LCP
review and approval program has been found by the Resources Agency to be functionally
equivalent to the EIR process. Thus, under Section 21080.5 of CEQA, the Commission is
relieved of the responsibility to prepare an EIR for each LCP. Nevertheless, the
Commission is required in approving an LCP submittal to find that the LCP does conform
with the provisions of CEQA, including the requirement in CEQA section 21080.5(d)(2)(A)
that the amended LCP will not be approved or adopted as proposed if there are feasible
alternatives or feasible mitigation measures available which would substantially lessen any
significant adverse impact which the activity may have on the environment. 14 C.C.R.
Sections 13542(a), 13540(f), and 13555(b). The City of Dana Point LCP Amendment No.
2-10 consists of an amendment to both the LUP and IP.

As outlined in this staff report, the proposed LUP Amendment is inconsistent with the
Chapter 3 policies of the Coastal Act and the IP Amendment is inconsistent with the
policies of the certified LUP. However, if modified as suggested, the LUP Amendment will
be consistent with the Chapter 3 policies of the Coastal Act. In addition, if modified as
suggested, the IP Amendment will be consistent with the policies of the LUP. Thus, the
Commission finds that the LUP Amendment, if modified as suggested, is consistent with
the Chapter 3 policies of the Coastal Act and that the IP Amendment, if modified as
suggested, is in conformity with and adequate to carry out the land use policies of the
certified LUP. Therefore, the Commission finds that approval of the LCP Amendment as
modified will not result in significant adverse environmental impacts under the meaning of
CEQA. Therefore, the Commission certifies LCP Amendment request 2-10 if modified as
suggested herein.



RESOLUTION NO. 09-06-08-10

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DANA POINT,
CALIFORNIA, APPROVING GENERAL PLAN AMENDMENT GPA 07-01, WHICH
AMENDS THE GENERAL PLAN LAND USE ELEMENT BY CREATING A NEW
LAND USE CATEGORY OF “RESIDENTIAL/COMMERCIAL"”, AND CHANGES
THE GENERAL PLAN DESIGNATION OF THE SUBJECT SITE, 34202 DEL
OBISPO STREET, FROM “DANA POINT SPECIFIC PLAN - COASTAL
RECREATION SPACE” TO “RESIDENTIAL/COMMERCIAL"”,, AND
SUBMISSION OF GPA 07-01 AS LOCAL COASTAL PROGRAM AMENDMENT
LCPA07-01 FOR APPROVAL AND CERTIFICATION BY THE CALIFORNIA
COASTAL COMMISSION.

Applicant.  Makar Properties, LLC
The City Council of the City of Dana Point does hereby resolve as foliows:
WHEREAS, on July 8, 1991, the City of Dana Point adopted its General Plan; and

WHEREAS, the City of Dana Point has prepared a Miligated Negative Deciaration
which has been reviewed and approved by the City Council; and

WHEREAS, the City may amend all or part of an adopted General Plan to promote the
public interest up to four times during any calendar year pursuant to Government Code
Section 65358; and

WHEREAS, the City of Dana Point adopted a Local Coastal Program, which was
certified by the California Coastal Commission and may be amended in whole or in part; and

WHEREAS, the General Plan Amendment GPA07-01 is the first General Plan
Amendment processed for 2009, and

WHEREAS, the proposed amendment would make changes to the Land Use Element
of the General Plan and will also change the designation of the subject site from "Dana Point
Specific Plan — Coastal Recreation Space” to "Residential/Commercial”; and

WHEREAS, the amendment is internally consistent with other elements of the General
Plan; and

WHEREAS, the preparation and adoption of the Local Coastal Program Amendment is
statutorily exempt from the California Environmental Quality Act pursuant to Section 210809
of the Public Resources Code; and

WHEREAS, the Planning Commission did on February 2, April 6, and May 4, 2009,
held duly noticed public hearings as prescribed by law to consider the said amendments and

recommended the City Council approve the General Plan Amendment COASTAaCOMESSION
Program Amendment, and
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WHEREAS, the City Council did on June 8, 2009 hold a duly noticed public hearing as
prescribed by law to consider the General Plan Amendment and Local Coastal Program
Amendment; and

WHEREAS, at said public hearing, upon hearing and considering all testimony ang
arguments, if any, of all persons desiring to be heard, the City Council considered all factors
relating to GPAO07-01 and LCPAQ7-01; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Dana Point
as follows:

A, That the above recitations are true and correct;

B. That the proposed aclion complies with ail other applicable requirements of
State law and local Ordinances;

C. That the General Plan Amendment under GPAQ7-01 is in the public interest:

D. That the Local Coastal Program Amendment (LCPAO7-01) is consistent with,
and will be implemented in full conformity with the Coastal Act;

E. That the Planning Commission has reviewed and considered the Mitigated
Negative Declaration;

F. That the Mitigated Negative Declaration for the proposed project is complete
and adequate for the consideration of the General Plan Amendment;

G. That the City Council adopts the folfowing findings:

1. That the public and affected agencies have had ample opportunity 1o
participate in the LCPA process. Proper notice in accordance with the
LCP Amendment procedures has been followed.

2. That all policies, objectives, and standards of the LCPA conform to the
requirements of the Coastal Act. The amendments to the General Plan
are consistent with the Coastal Act policies that encourage coastal
access and preservalion of coastal and marine resources. That the Land
Use Plan as amended is in conformance with and adequate to carry out
the Chapter Three policies of the Coastal Act and that the
Implementation Program Amendment is in conformance with and
adequate to implement the Land Use Plan.

3. That Coastal Act policies concerning specific coastal resources, hazard
areas, coaslal access concerns, and land use priorities have been
applied to determine the kind, locations, and intensily of land and water

uses. As a General Plan Amendment and Local CASEALFGOVEMISSIGN

Amendment, no specific development is proposed. Any proposed
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development will be reviewed for compliance with the City's Local Coasta]
Program and (in addition) for proposed development located within the
Commission’s appeal area, the public access policies of the Coastal Act.

4. That the level and pattern of development proposed is reflected in the
Land Use Plan, Zoning Code, and Zoning Map. The applicable sectionsg
are being amended accordingly to be consistent with state law.

5. That a procedure has been established to ensure adequate notice of
interested persons and agencies of impending development proposed
after certification of the LCPA. Proper notice in accordance with the LCP
Amendment procedures has been followed.

6. That zoning measures are in place which are in conformance with and

. adequate to carry out the coastal policies of the Land Use Plan. The

City's Zoning Code is being amended concurrently with the LCP
amendment.

That the City Council recommends the following in the Resolution;

1. The City certifies that with the adoption of these amendments, the City
will carry out the Local Coastal Program in @ manner fully in conformity
with Division 20 of the Public Resources Code as amended, the
California Coastal Act of 1976.

2. The City certifies that the Land Use Plan, as amended, is in conformity
with and adequate to carry out the Chapter Three policies of the Coastal
Act. '

3. The City certifies the implementing actions as amended, are in conformity
with and adequate to carry out the provisions of the certified Land Use
Plan.

4, The Resolution of the City Council specifies that Local Coastal Program
Amendment LCPAQ7-01 be submitted to the Coastal Commission for
certification.

That the amendments to the City General Plan are shown in Exhibit “A" of this
Resolution, attached hereto and incorporated herein by this reference.

That the currently adopted 1996 Local Coastal Program (City of Dana Point
General Plan) be amended as shown in Exhibit "A”.

That the 1986 Dana Point Local Coastal Program (Dana Point Specific Plan and -
Orange County Zoning Code) as it applies to the subject %BRSVEE'BWW"@SIUN

the 1996 Local Coastal Program (as amended).
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L. The City Council approves that the “Residential/lCommercial” land use
designation replace in its entirety the Dana Point Specific Plan for the subject
site.

M. GPA07-01, ZC07-01, and ZTAQ7-02, and other remaining applicable sections of
the City’s General Plan and Zoning Code constitute the LCP for the subject site.

The City Clerk shall certify to the adoption of this Resolution.

PASSED, APPROVED, AND ADOPTED this 8" day of June, 2009.

LISA BARTLETT, MAYOR

ATTEST:

fritl Wil

Kathy Ward/
City Clerk

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF DANA POINT )

| Kathy Ward, City Clerk of the City of Dana Point, do hereby certify that the foregoing
Resolution No. 09-06-18-10 was duly adopted and passed at a regular meeting of the City
Council on the 8" day of June, 2009, by the following roll-call vote, to wit:

AYES: Council Members Bishop, Schoeffel, Mayor Pro Tem Weinberg, and Mayor
Bartlett
NOES: None

ABSENT: Council Member Anderson

Pl
KATHY WARD
CITY CLERK

COASTAL COMMISSIUN
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EXHIBIT “A”

General Plan Amendment GPA(07-01

Modification of Land Use Element of the General Plan: The “Mixed Use Designation” shal]
be amended to add a new L.and Use category of “Residential/Commercial” as follows (inserts
are underlined):

Residential/Commercial: The Residential/Commercial designation provides for a mixture of
residential, commercial, and office uses in the same building, or on the same parcel. Residences
in the Mixed Use designation provide housing near sources of employment or commercial and
professional _services. This alternative housing adds to the City's supply of housing
opportunities, reduces commute time _between_home and work, and promotes a strong_ stable,
and desirable pedestrian-oriented business environment. When mixture of uses occur in the
same building, retail uses or offices are usually located on the ground floor with residential or
office uses above. The mixed uses are usually located in areas where multiple activities and
nedestrian orientation are considered to be desirable objectives.

COASTAL COMMISSION
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RESOLUTION NO. 09-06-08-11

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DANA POINT,
CALIFORNIA, REGARDING LOCAL COASTAL PROGRAM AMENDMENT
LCPA07-01 AND REQUESTING CERTIFICATION BY THE CALIFORNIA
COASTAL COMMISSION.

WHEREAS, after notice duly given pursuant to Government Code Section 65090 and
Public Resources Code Sections 30503 and 30510, the Dana Point Planning Commission
held public hearings on February 2, April 6, and May 4, 2009, to consider the adoption of
Dana Point Local Coastal Program Amendment LCPA07-01 and recommended its approval
to the City Council, and

WHEREAS, the City Council, after giving notice as prescribed by law, held a public
hearing on June 8, 2009, regarding the proposed Dana Point Local Coastal Program
Amendment LCPAQ7-01, and the City Council finds that the proposed amendment is
consistent with the Dana Point General Plan, the Local Coastal Program and the California
Coastal Act; and

WHEREAS, the City Councii of the City of Dana Point certifies that it intends to
implement the Local Coastal Program in a manner fully consistent and in conformance with
the California Coastal Act; and

NOW, THEREFORE, BE iT RESOLVED by the City Council of the City of Dana Point
as follows:

Section 1. That the above recitals are true and correct and incorpgrated herein,

Section 2. That the Dana Point City Council approved Dana Point Local Coastal
Program Amendment LCPAO7-01 pursuant to Resolution 09-06-08-10 and Ordinance No.
09-06. LCPAQ7-01 perains to the inclusion of a new land use category in the Land Use
Element of the General Plan, as outlined in General Plan Amendment GPA07-01, inclusion
of a new Zoning category in the Zoning Ordinance as outlined in Zone Text Amendment
ZTAQ7-02 and to change the designation of the subject site, 34202 Del Obispo Street, from
“Dana Point Specific Plan — Coastal Recreation Space” to the General Plan designation of
“Residential/Commercial” and the Zoning designation of "R/C-18" as outlined in Zone
Change ZC07-01. A copy of Resolution No. 09-06-08-10 approving GPA07-01 and
LCPAO07-01 and Ordinance No. 09-06 approving ZTA07-02, ZC07-01 and LCPA07-01 with
the specific content of the proposed amendments is attached hereto as Exhibit A and is
incorporated herein by this reference as though fully set forth herein.

Section 3. That the California Coastal Commission is hereby requested to consider,
approve and certify Dana Point Local Coastal Program Amendment LCPAQ7-01 which
replaces the Dana Point Specific Plan Local Coastal Program for the subject site (34202 Del
Obispo Street).
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Section 4. That pursuant to Section 13551(b) of the Coastal Commission
Regulations, Dana Point Local Coastal Program Amendment LCPAQ7-01 will automaticaliy
take effect immediately upon California Coastal Commission approval, as provided in Public
Resources Code Section 30512, 30513 and 30519.

Section 5. The City Clerk shall certify to the adoption of this Resolution.

PASSED, APPROVED, AND ADOPTED this 8" day of June, 2009,

LISA BARTLETT, MAYOR
ATTEST:

bt T

Kathy Ward
City Clerk

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF DANA POINT )

|, Kathy Ward, City Clerk of the City of Dana Point, do hereby cerify that the foregoing
Resolution No. 09-06-08-11 was duly adopted and passed at a regular meeting of the City
Council on the 8" day of June, 2009, by the following roll-call vole, to wit:

AYES: Council Members Bishop, Schoeffel, Mayor Pro Tem Weinberg, and
Mayor Bartlett
NOES: None

ABSENT: Council Member Anderson

Pt el

KATHY WARD
CITY CLERK

Exhibit: A — Resolution No. 09-06-08-10 approving GPA(07-01 and LCPA07-01 and
Ordinance No. 08-06 approving ZTA07-02, ZC07-01 and LCPAO7-01
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ORDINANCE NO. 08-06

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA, APPROVING ZONE TEXT AMENDMENT ZTAO07-
02 AND ZONE CHANGE ZC07-01 TO ESTABLISH A NEW ZONING
CATEGORY OF “RESIDENTIAL/ICOMMERCIAL-18” (R/C-18) IN
CHAPTER 9.13 OF THE ZONING ORDINANCE AND TO CHANGE THE
DESIGNATION OF THE SUBJECT SITE, 34202 DEL OBISPO STREET,
FROM “DANA POINT SPECIFIC PLAN - COASTAL RECREATION
SPACE” TO “R/C-18", AND SUBMISSION AS PART OF LOCAL
COASTAL PROGRAM AMENDMENT LCPA07-01 FOR APPROVAL AND
CERTIFICATION BY THE CALIFORNIA COASTAL COMMISSION.

Applicant.  Makar Properties, LLC
File No.: GPA 07-01/ZC07-01/ZTAQ7-02/LCPA 07-01

The City Counci! of the City of Dana Point does hereby ordain as follows:

WHEREAS, in January, 1994, the City of Dana Point adopted its Zoning Code
and Zoning Map; and

WHEREAS, the City seeks to amend the Zoning Code and Zoning Map, affecting
the subject site located at 34202 Del Obispo Street; and

WHEREAS, the proposal is for a Zone Text Amendment, Zone Change and
Local Coastal Program Amendment to amend the Dana Point Zoning Code by adding a
new category of “R/C-18" in Chapter 9.13 of the Zoning Ordinance, and to amend the
Dana Point Zoning Map to designate the subject site as "R/C-18"; and

WHEREAS, the Zone Text Amendment and Zone Change will be consistent with
and will provide for the orderly, systematic and specific implementation of the General
Plan, as amended; and

WHEREAS, the R/C-18 zoning designation of the subject site will be harmonious
with the zoning of the surrounding properties; and

WHEREAS, the Planning Commission held duly noticed public hearings as
prescribed by law on February 2, April 6, and May 4, 2009, to consider the amendments
and recommended the City Council approve the said Zone Text Amendment, Zone
Change and LCPA; and

WHEREAS, the City Council held a duly noticed public hearing as prescribed by
law on June 8, 2009, to consider Mitigated Negative Declaration and, specifically said
Zone Text Amendment, Zone Change, and Local Coastal Program Amendment: and

GCOASTAL COMMISSIUN
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WHEREAS, at said public hearing, upon hearing and considering all testimony
and arguments, if any, of all persons desiring to be heard, the City Council considered
all factors relating to ZTA 07-02, ZC 07-01, and LCPA 07-01; and

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Dana
Point as follows:

A That the above recitations are true and correct;

B. That the new zoning category of “R/C-18" is attached hereto as Exhibit "B"
and incorporated herein by reference,

C. That the proposed action complies with all other applicable requirements
of state law and local Ordinances;

D. That the Zone Text Amendment (ZTA07-02), and Zone Change (ZC07-01)
are in the public interest;

E. The City Council has reviewed and adopted the Mitigated Negative
Declaration;

F. The preparation and adoption of the Local Coastal Program Amendment
is statutorily exempt from the California Environmental Quality Act,
pursuant to Section 21080.9 of the Public Resources Code;

G. The proposed amendment to the Zoning Code and Zoning Map will be
consistent with the amended General Plan;

H. The City Council adopt Zone Text Amendment ZTA07-02 and Zone
Change ZC07-01 for the reasons outlined herein including but not limited
to: provision of higher density residential uses; provision of affordable
housing in the Coastal Overlay District; increasing pedestrian-oriented
retait and commercial uses with residential uses to create a more
dynamic, interesting and attractive place for both residents and visitors:
creating a continuity of activities along Pacific Coast Highway from the
Town Center area by allowing for a more accessible and walkable project
for the subject site;

1. That the City Council adopt the following findings:
1. That the public and affected agencies have had ample opportunity

to participate in the LCPA process. Proper notice in accordance
with the LCP Amendment procedures has been foliocreﬁ.s-mL COMMISSION
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2. That all policies, objectives, and standards of the LCPA conform to
the requirements of the Coastal Act, including that the Land Use
Plan as amended is in conformance with and adequate to carry out
the Chapter Three policies of the Coastal Act. The amendments to
the Zoning Code and Zoning Map are consistent with the Coastal
Act policies that encourage coastal access and preservation of
coastal and marine resources.

3. That Coastal Act policies concerning specific coastal resources,
hazard areas, coastal access concerns, and land use priorities
have been applied to determine the kind, locations, and intensity of
land and water uses. As a Zone Text Amendment and Zone
Change, no specific development is proposed. Any development
will be reviewed for compliance with the Coastal Act provisions and
other applicable state law.

4. That the level and pattern of development proposed is reflected in
the Zoning Code and Zoning Map. The applicable sections are
being amended accordingly to be consistent with state law.

5. That a procedure has been established to ensure adequate notice
of interested persons and agencies of impending development
proposed after cenrtification of the LCPA. Proper notice in
accordance with the LCP Amendment procedures has been
followed.

6. That zoning measures are in place which are in conformance with
and adequate to carry oul the coastal policies of the Land Use
Plan. The City's Zoning Code and Zoning Map are being amended
concurrently with the LCP amendment.

That the City Council includes the following findings submitting the LCPA to
the Coastal Commission:

1. The City certifies that with the adoption of these amendments, the
City will carry out the Local Coastal Program in a manner fully in
conformity with Division 20 of the Public Resources Code as
amended, the California Coastal Act of 1976.

2. The City include the General Plan Amendment, Zone Text
Amendment, and Zone Change in its submittal to the Coastal
Commission and state that the amendment to the Local Coastal
Plan is to both the land use plan and implementing actions.

COASTAL COMMISSION
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3. The City certifies that the Land Use Plan, as amended, is in
conformity with and adequate to carry out the Chapter Three
policies of the Coastal Act.

4. The City cerlifies the implementing actions as amended, are in
conformity with and adequate to carry out the provisions of the
certified Land Use Plan.

5. The Ordinance of the City Council include the Zone Text
Amendment, Zone Change and Local Coastal Program
Amendment numbers ZTAQ7-02, ZC07-01 and LCPAQ7-01 when
submitted to the Coastal Commission.

8. The City certifies that the amendments will be submitted to the
Coastal Commission for review and approval as an Amendment to
the Local Coastal Program.

K. That the City Council adopts the amendments to the City Zoning Code and
Zoning Map as foliows:

1. “Residential/Commercial-18" shall be added in Chapter 9.13 of the
Zoning Ordinance, as shown in the attached “Exhibit B".

2. The Zoning map shall be amended to designate the subject site as
"R/C-18".

L. That the City Council adopts Zone Text Amendment ZTA07-02 and Zone
Change ZC07-01, which would amend the Dana Point Local Coastal
Program pursuant to LCPAQ07-01. The City Council approves the
amendment for the reasons outlined herein, including but not limited to:
provision of higher density residential uses; provision of affordable
housing in the Coastal Overlay District; increasing pedestrian-oriented
retail and commercial uses with residential uses to create a more
dynamic, interesting and attractive place for both residents and visitors;
creating a continuity of activities along Pacific Coast Highway from the
Town Center area by allowing for a more accessible and walkable project
for the subject site.

M. The City Council approves that the General Plan designation of

“Residential/Commercial” and Zoning designation of "“R/C-18" replace in
its entirety the Dana Point Specific Plan for the subject site.

) GPAQ7-01, 2C07-01, d ZTAQ07-02, shall titut
y subject site. o shatl cons ﬂuedb‘i\éﬁﬁ. CIMRRLSSION
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If any section, subsection, sentence, clause, phrase, or portion of this Ordinance, is for
any reason held to be invalid or unconstitutional by the decision of any co,urt of
competent jqrisdiction, such decision shall not affect the validity of the remainin

pc_:mons'of this Ordinance. The City Council hereby declares that it would have adopteg
this 'Ordinance, and each section, subsection, subdivision, sentence, clause, phrase, or
portic_m_ t'hereof, irrespective of the fact that any one or more sections s’ubsectiolns
subdivisions, sentences, clauses, phrases, or portions thereof be decla'red invalid o;'
unconstitutional.

PASSED, APPROVED, AND ADOPTED this 27" day of July, 2009

LISA AVBARTLETT MAYOR

~ ATTEST:

KATHY MAVARD
City Clerk

o

COASTAL COMMISSIUN
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss
CITY OF DANA POINT )

|, KATHY M. WARD, City Clerk of the City of Dana Point, California, do
hereby certify that the foregoing Ordinance No. 09-06 was duly introduced at a regular
meeting of the City Council on the 8" day of June, 2009, and was duly adopted and
passed at a regular meeting of the City Council on the 27" day of July, 2009, by the
following vote, to wit:

AYES: Council Member Lara Anderson, Council Member Joel Bishop,
Council Member Scott Schoeffel, Mayor Pro Tem Steven
Weinberg, and Mayor Lisa Bartleft

NOES: None

ABSTAIN:  None

ABSENT; None

Kty idael_

KATHY M. WARD, CITY CLERK

COASTAL COMMISSIUN
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ORDINANCE NO. 09-06

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss AFFIDAVIT OF POSTING
CITY OF DANA POINT ) AND PUBLISHING

KATHY WARD, being first duly sworn, deposes, and says:

That she is the duly appointed and qualified City Clerk of the Cily of Dana
Point,

That in compliance with State Laws of the State of California, ORDINANCE
NO. 09-086, being:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA, APPROVING ZONE TEXT AMENDMENT
ZTA07-02 AND ZONE CHANGE ZC07-01 TO ESTABLISH A NEW
ZONING CATEGORY OF “RESIDENTIAL/COMMERCIAL-18" (R/C-18) IN
CHAPTER 9.13 OF THE ZONING ORDINANCE AND TO CHANGE THE
DESIGNATION OF THE SUBJECT SITE, 34202 DEL OBISPO STREET,
FROM “DANA POINT SPECIFIC PLAN - COASTAL RECREATION
SPACE” TO “R/IC-18", AS PART OF LOCAL COASTAL PROGRAM
AMENDMENT LCPA07-01 FOR APPROVAL AND CERTIFICATION BY
THE CALIFORNIA COASTAL COMMISSION.

was published in summary in the Dana Point News newspaper on the 18" day of June,
2009, and the 6" day of August, 2009, and, in further compliance with City Resolution
No. 91-10-08-1, on the 11" day of June, 2009, and the 30" day of July, 2009, was caused
to be posted in four (4) public places in the city of Dana Point, to wit:

Dana Point City Hall
Capistrano Beach Post Office
Dana Point Post Office

Dana Point Library

battdy ool

KATHY MAWARD, CITY COESIAL COMMISSION

Dana Point, Caiifornia
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EXHIBIT “B”

Modification of Development Standards: Chapter 9.13 shall be amended as follows
(deletions are shown as strikeout and inserts are underlined):

9.13.010 Intent and Purpose.

The mixed use districts provide for the compatible and beneficial mixture of commercial, office and
residential uses in a single structure or on a single site. These districts are designed to achieve a
convenient business and residential environment in areas where multiple activities and an
increased degree of pedestrian orientation are considered to be desirable. The districts also
provide a transitional or buffering zone between exclusive non-residential and residential districts.
Residences in the Mixed Use District provide housing near sources of employment or commercial
and professional services-- an alternative lo exclusively residential districts. This allernative
housing is intended to add to the City's supply of affordable housing, reduce commutes between
home and work, and promote a slrong, stable, and desirable pedestrian-oriented business
envirenment.

(a) Commercial/Residential (C/R). The Commercial/Residential (C/R) district provides for
compatibie mixtures of commercial and office uses, and residential units in the same buitding or an
the same parcel. Allowable commercial and office.uses include those that are typically permitted in
the Community Commercial (CC} districts. These uses provide for a commercially-oriented
environment that also offers compatibility for residential uses. The only projects aliowed in this
district are commercial or mixed use (commercialresidential) projects. Residential development is
only permitted in conjunction with commercial development as part of a mixed use project.

(b} Residentia¥Commercial-18 (R/C-18). The Residential/Commercial-18 (R/C-18) district provides
for a mixture of residential uses with commercial and office uses in the same building or on the
same parcel. Allowable commercial and office uses include these which are visitor serving in
nature and at the same time are compatible with residential uses such as bed and breakfast inns,
restaurants, specialty and convenience shops and recreation/open space uses. This district
provides for a residential densily of eighteen_units per acre. |t implements the State's Mello Act
and the City's goals, objectives and policies for production of affordable housing by requiring that
any project of new construction with more than ten residential units, which is located within the
Coastal Overlay District, shall be required to provide a minimum ten percent {10%) of the total
housing units as “affordable units”, as defined in the Housing Element of the City’'s Genera! Plan
and pursuant to the provisions of the aforementioned State's Mello Act. The anly projects allowed
in this district are mixed use {residential/commercial) projects. The qross floor area for commercial
uses is limited to a maximum of ten (10) percent of the total site area. Properties fronting Pacific
Coast Highway are required, at a minimum, to provide commercial uses on the ground flaor of all
_ the buildings fronting Pacific Coast Highway, for a minimum depth of forty (40) feet.

+4b3-(c) Professional/Residential (P/R). The Professional/Residential (P/R) district includes a
mixture of professional offices and residential use in the same building or on the same parce!.
Allowable professional uses typically include those that are permitted in the
ProfessionallAdministrative (P/A) district. These uses provide for a professional office-oriented
environment that also offers compatibility for residential uses. The only projects allowed in this
district are professional or mixed use {professional/ residential) projects. Residential development
is only permitted in conjunction with professional development as part of a mixed use project.

COASTAL COMMISSIUN
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9.13.020 Permitted Uses, Accessory Uses, Temporary Uses and

Conditional Uses.
(a) Several classes of use are allowed in Mixed Use Districts. Each of these classes must promote
the mixed use character of the districts. These classes of uses are:
(1) Permitted Use — allowed by right if no discretionary review is required. Certain permitted uses,
indicated by 2 P*, are also regulated by provisions contained in Chapter 8.07.
(2) Accessory Use — allowed by right if accessory to a permitted or conditional use.
(3) Temporary Use — allowed on a temporary basis in accordance with the provisions of Chapter
9.39.
(4) Conditional Use — allowed subject to the approval of a Conditional Use Permit in accordance
with the provisions of Chapter 9.65. Certain conditional uses, indicated by a C*, are also regulated
by provisions contained in Chapter 9.07.
(5) Prohibited Use — not allowed in the subject mixed use district,
(b) Certain uses other than permitted uses may not be suitable or desirable in every location within
Mixed Use Districts and, therefore require a Temporary Use Permit as described in Chapler 9.39,
or discretionary review through the Conditional Use Permit process described in Chapter 9.65.
{c) The following Table lists the classification of allowable uses in Mixed Use Districls. Any use not
expressly allowed is prohibited.

SECTION 9.13.020(¢)
MIXED USE DISTRICTS

| . LAND USES |  ©CR ]
[administrative Office Uses [ P [
|Adult Day Care Facility | cC |
[Alcoholic Beverage Outlet | P [
|Automotive Sales and Rental Uses | c [
|
|
]
r

2
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P/R

o

>\t
(9]
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O

*

P*/C*

>

[Bed and Breakfast Inn

|Business Service Uses

[Caretaker's Residence
Evic Uses
Elinical Service Uses

PR

r

[aarnmercial Antenna

{Community Care Facility
Ia)ngregate Care Facility
[Congregate Living Health Facility
[Convalescent Facility

[a.eltural Uses

|Day Care Centers

Iﬁay Treatment Facility

[Drinking Establishments

IDrive Through Uses
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Drug Abuse Recovery or Treatment
Facility
[Dwelling Unit, Muitiple Family |
[Dwelling Unit, Single Family |
|Educational Uses |
IFamily Day Care Home, Large |
[Family Day Care Home, Small [
|
|
|

O
O

>
—
r
=
—
n
-

o
o|o
=

OOO"UO(‘)X&
=

,rFood Service Uses, Specially

|Group Dwelling/Group Home

{Hospital, Acute Psychiatric

Hospital, Chemical Dependency
Recovery

INeINGINSINGINGINS!

[Hospital, General Acute Care
IHospital, Special
(Intermediate Care Facility
|Live Entertainment Uses
[Medical Office Uses
|Membership Organizations
[Minor Repair Service Uses
iMixed Use Center
[Mobilehome Park

{Open Space

|Park, Public

[Personal Service Uses

(]

O

O

o V| O[O

o
&
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Q
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Photographic, Reproduction and
Graphic Service Uses

[Professional Office Uses
[Public Utility Uses
[Recreational Uses

e
el

0|0
O X

[Retigious Uses

IResearch and Development Uses

[Residential Care Facilities for the Elderly

[Residential Facility

|Restaurant
lRestaurant, Take-Out
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|§estaurant, Walkup
I@ail Sales Uses
|§anitarium Health
(éanilarium Mental
[Senior Citizen Housing
@gle Room Cccupancy
|Skitled Nursing Facility
[Small Family Home
[Social Day Care Facility
[Social Rehabilitation Facility
[Temporary Uses

|

OO0 OIO| O x| x|

OIOIOol0|O0lo]0O]0o

=
=

EEEEEEEEEER
T ]

[2] 1| e |15 | IO 10| 1> | x| PP

-
|
|
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|
|
-
l
|
-

LEGEND:
P = Permitted Use P* = Permitted Use subject to special use standards (see Chapter 9.07)
C = Conditional Use C* = Conditional Use subject to special use standards (see Chapter 9.07)

T = Temporary Use T* = Temporary Use subject to special use standards (see Chapter 9.39)
X = Prohibited Use A = Accessory Use

Footnotes for Section 9.13.020(c):

{1) Accessory repair or service of motor vehicles is prohibited, but the incidental installation of paris
or accessories, excluding mechanical components, is permitted.

(2) Permitted only as an accessory use to commercial or professional uses in a mixed use project
and located on the second floor only.

{3) Permitted only as part of a mixed use project. In compliance with the Mello Acl, new
construction projects of more than ten residential units which are located within the Coastal
Overlay District are required to provide a minimum ten percent {10%) of the units as "affordable
units”.

{3} {4) A single family detached unit may only be permitled to replace an existing nonconforming
single family residence. The replacement residence shall be developed in accordance with the
development standards of the RSF 7 district. Single family attached unils may be constructed as
an accessory use in a mixed use project.

(4) (5) Permitted with a Conditional Use Permit which shall be reviewed and approved by the
Planning Commission and precludes restaurant/food uses, and liguor establishments, and permits
such uses, but not limited to, dry cleaners, banks and pharmacies. (See Section 9.07.240)

{5} (6) Only those mobilehome parks in existence as of November 23, 1993 shall be permitted.

9.13.030 Development Standards.

The following general development standards Table provides the minimum acceptable standards
for development within the mixed use districts necessary to assure quality development and
attractive local mixed use areas. The development standards are supplemented, and where
" applicable, superseded by the special development standards described in Chapter 9.05, Chapter
9.07, and Section 9.13.040. Parking standards are provided in Chapter 9.35.

COASTAL COMMISSION
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SECTION 9.13.030
MIXED USE DEVELOPMENT STANDARDS

| Development Standards (1)

| Mixed Use Zoning Districts |

( | cR | RICA8 | P/R

(@) Minimum Lot Size (2) | 5000sf | 5000sf | 5000sf

[(b) Minimum Lot Width (2) | son | soft | 50 ft

|(c) Minimum Lot Depth (2) [ 100t | 1008 | 100 ft

|(7d) Maximum Lot Coverage | 40% | 40% | 35% (3)
l

|(e) Maximum Residential Density

10 du/net ac [ 18 duinet ac | 10 du/net ac

(f) Maximum Height 31-35ft (4) 31-35 fi (4) M
3 slories (56) | 3 stories (5) 2 stories

(g) Standard Floor Area Ratio (non- 51 N/A 61

residential) (6)

{n) Standard Floor Area Ratio for Mixed 7 N/A 51

Use Projects (6)

[t} Minimum Front Yard Setback | |

[From Ultimate Public Street RW Line | 51t | 5ft | 0 ft

(i Minimum Side Yard Setback 1 |

Interior Side | 0ft | st i 0ft

[Street Side | 5 ft | 5f [ 51

|(k} Minimum Rear Yard Setback | |

[Standard Lot | 15 ft | 15t | 15 #

|adjacent to Alley or Street [ 1ot | 10ft 10

() Minimum Open Space  |Private:

| 100 sf per du | 100 sf perdu [ 100 sf per du

{Required for residential
portion of development only)

|Common: | 100 sf per du l 100 sf per du |100 sf per du

areas shall be provided for the residential
component and the non-residential
cemponent of C/R and P/R
developments

[(m) Minimum Landscape Coverage (7) |  10% | 15%(8) | 15% (8)
|(n) Minimum Building Separation | 10 ft | 10t | 10 fi

{0) Minimum lockable, enclosed storage | 250 cubic feet ;250 cubic feet | 250 cubic feet
per residential unit provided in garage or

carport area

(p) Separate trash and recycling facilities Yes Yes Yes

Footnotes for Section 9.13.030;

(1) See Chapter 8.75 for definitions and illustrations of development standards.

(2) Development standard applies to proposed subdivisions of land. The standards may be waived
by the Planning Commission when necessary to accommeodale the parcel configuration for an
integrated commercial development subject to approval of a Conditional Use Permit pursuant {o

Chapter 9.65. COASTAL COMMISSION
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(3) An increase in lot coverage may be permitied with a Site Development Permit {pursuant to
Chapter 9.71) provided that the development demonstrated exceptional design quality and
improvements.

(4) Subject to the criteria in Section 9.05.110(b)(4).

{5) A maximum of 3 stories may be permitted 1n accordance with Section 2.05.200.

(6) A maximum FAR of 1.5:1 may be permitted in accordance with Section 9.05.210.

{7) All residentia) units shall be provided with twenty (20) square feet of private landscaped area
which shall not be calculated in the minimum landscape coverage.

(8) A decrease in landscape coverage may be permitted with a Site Development Permit with an
approved landscape plan.

9.13.040 Special Development Standards.

(a) Maximum Density. The maximum residential density in the mixed use districts is subject to the
following requirements:

When residential dwelling units are combined with office, or retail commercial uses in a single
building or on the same parcel, the maximum density shali be 10 dwelling units per net acre. The
Floor Area Ratio requirements do not apply to the residential portion{s) of the structure.

The maximum residential density in the R/C-18 district shall be eighteen dweilling units per acre.
Projects of new construction with more than ten residential units, which are located within the
Coastal Overlay District and in the R/C-18 district, are aiso _required to provide a minimum ten
percent {10%) of the total housing units as “affordable units” in compliance with the Mello Act. Any
affordable housing units provided pursuant to Government Ccde Section 65590(d) shall be
counted toward compliance with affordable housing reguirements of this Zoning district and the
City's Generai Pian. The affordable housing units are not counted in the density calcuiations of a

project.

(b) Accessory Uses and Structures. Accessory buildings or structures are subject to the same
height and setback requirements described for primary buildings and structures in Section
9.13.030 except as modified by Section 9.05.080, Maximum Projections into Required Yard Areas.
(c) Design Compatibility. New improvements or uses to the site or structure shall be sensitive to
the fact that the new improvement or use wili be within a district that may act as a transition or
buffer between intensive non-residential districts and residential neighborhoods. The new structure
or use shall be designed so that it does not impact the adjacent uses, yet enhances the site’s use
as a buffer or transition.

The new improvement or use shall recognize internal compatibility and create mutual
enhancement with adjacent uses on site. In order to properly mix residential and non-residential
uses on the same site, potential noise, odors, glare, excessive pedestrian traffic, or other
significant impacts shail be reduced to a level of insignificance. New improvements shall be subject
to the following additional standards:

(1) Sound Mitigation. All residential dwellings shall be designed to be sound attenuated against
present and future project noise. New projects, additions to existing projects, or new non-
residential uses in existing projects shali, under the discretion of the Director of Community
Development, prepare an acoustical analysis report (by a City-certified acoustical engineer)
describing the acoustical design features of the structure required to satisfy the exterior and interior
noise standards (65db CNEL in outdoor living areas and an interior standard of 45db CNEL). The
report shall include satisfactory evidence that the measures specified in the report(s) have been, or
will be, incorporated into the design of the project.

(2) Lighting Compatibility. All new projects, additions to existing projects, and new non-residential
uses, shall mitigate any light and glare impacts that may be directed towards on-site residential
units. This may require, at the discretion of the Director of Community Development, the

preparation of a photometric study which addresses the potential Iight"rﬁ ﬁmswmmsmn
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residential units, any proposed mitigation measures, and evidence that the measures will be
incorporated into the design of the project. '
(3) Design Standards. The design of the structure and site shall encourage integration of the street
pedestrian environment with the non-residential uses through the use of plazas and street
furniture, yet use its design to hinder the street pedestrian from direct access to the on-site
residential units.

The design of a mixed-use project shall ensure that the residential units are of residential
character, creating a home and not simply a place to live. The design of the project shall ensure
that privacy between other residential units and between other uses on site shalf be maintained.
For prejects in_the R/C-18 zone, the ground flocr area of any building fronting Pacific Coast
Highway, for a minimum depth of forty (40) feet, is restricted to visitor serving commercial uses.
Projects are also encouraged to coordinate visual and circulation linkages between adiacent
developments to create design continuity. Emphasis should be on pedestrian orientation and
pedestrian opportunities through widened sidewalks and street facing plazas, courtyards and richly
planted landscape focus poinis oriented to the street. Appropriate landscape buffers should be
provided between sireet and pedestrians and building sites.

(4) Parking Standards. Parking areas for_ mixed use projects shall incorporate the following
provisions:

(A) Reserved parking stalls and appropriate signage indicating so, shall be required for each
residentiat unit. This provision shall be included within the association bylaws.

(B) Each residentia! unit shall be assigned a minimum 45 cubic foot exterior storage space and
bicycle locker capable of securing two bicycles.

(C) All parking areas shall be wefl lighted at all times.

{D) The design of the structure will incorporate safe passages from the parking areas to the units.
Enclosed cornidors for pedestrian access between parking areas and residential unils, in excess of
ten (10) feet lang, shall be prohibited.

(E) Surface parking shall not be located to front Pacific Coast Highway.

(5) Hours of Operation/Performance. In mixed use projects, non-residential uses shall be restricted
from operation between the hours of 10:00 p.m. to 7:00 a,m.

{6) Joint Owners' Association. A joinl resident/‘commercial/office owner's association shall be
formed in ali mixed use projects to ensure the weli-being of each tenant on site. The association
shall be formed of equal voting rights according to type of use (i.e. residential, commercial, office).
The association’s bylaws shal-at a minimum shall include the following: determination of the
maintenance and landscaping responsibilities, trash facility responsibilities, parking facility
maintenance responsibility, assignment of parking spaces per each use, relationship between uses
regarding association representation, voting procedures, and ways that problems are solved
between the different on-site uses. The association bylaws shall be subject to review and approval
by the Director of Community Development and City Attorney.

(7) Signage Standards. All site signage shall minimize potential impacts of light, glare and naise,
upon the on-site residential units. Signage for all uses shall be compatible with each other, and
appropriately integrated into the structure/site design. All proposed signage shall conform to
Chapter 9.37, Sign Reguiations.

(d) Sign Programs. Muiti-tenant mixed use developments shall be required to obtain approval for a
project sign program pursuant to Chapter 9.37.

{e} “Art-in-Public-Places” Program. All new development projects located in the zoning districts
described in this Chapter are subject to the provisions of the "Art-in-Public-Places” Program as
described in Section 9.05.240.
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