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October 19, 2011 
 
Via Hand Delivery 
 
John Del Arroz and Karl Schwing 
California Coastal Commission 
200 Oceangate, 10th Floor 
Long Beach, CA 90802 
 
RE: City of Newport Beach – Sunset Ridge Park [CDP Application No. 5-10-168] 
 
Dear Mr. Del Arroz and Mr. Schwing: 
 
On behalf of the City of Newport Beach, we submit this correspondence and referenced 
documents to the Coastal Commission in response to issues raised in your staff report 
dated September 22, 2011, which recommended denial of the above-referenced 
application. 
 

1. Adequate Buffers and Required Restoration 
 

Section B.3 of the staff report addresses the proposed project’s setback from 
CCC-designated Environmentally Sensitive Habitat Area (ESHA).  No 
development is proposed within CCC-designated ESHA; however, the staff 
report notes that “the proposed project includes permanent and temporary 
impacts in close vicinity to ESHA.”  CCC ecologist Dr. Jonna Engel has stated 
that a 100 ft. buffer between the eastern boundary of “ESHA East” and the 
proposed parking lot and children’s playground is required.  However, she did 
find that a 50 ft. minimum buffer is sufficient between the park entrance road and 
the areas she has designated as “ESHA West” and “ESHA East” provided that 
the buffer areas are restored with habitat appropriate for use by gnatcatcher 
(CAGN), and the areas permanently preserved as ESHA.   
 
Coastal staff notes that the proposed access road itself complies with the 50 ft. 
buffer; however, temporary grading during the construction of the access road is 
required within some of the buffer areas.  The Coastal Commission has allowed 
temporary grading during construction in buffer areas on numerous projects and 
Dr. Engel does affirm that given that the buffer area along the Park’s proposed 
road is either bare dirt or highly impacted ruderal vegetation (Engel 
memorandum, Sept. 22, 2011, Pg. 22), grading in the buffer is acceptable 
provided that it does not occur within 20 ft. of the ESHA and provided that after 
grading is finished the buffer is restored to high quality coastal sage scrub.   
 
Although the City is amenable to some of the mitigation measures outlined by Dr. 
Engel such as daily biological monitoring on site during construction and 
physically shielding habitat during construction, as will be discussed in Section 7 
of this correspondence, the City legally does not have the authority to agree to 
restore the existing referenced dirt or “highly impacted ruderal vegetation” to 
“high quality coastal sage scrub.”  Additionally, the City does not agree with Dr.  
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Engel’s suggested restoration mitigation measure as 1) it is contrary to the whole 
concept of a buffer (i.e. Dr. Engel’s proposal would create a new resource 
between the impacting source and the area of concern); and 2), it is not the most 
effective means of ensuring gnatcatchers thrive as compared (for example) to 
requiring the provision of additional supportive vegetation on the other sides of 
the existing vegetation to provide the same support while not drawing the birds 
down to the roadway; and 3) none of the City’s consulting gnatcatcher experts 
believe this Park road will have any impact on the day-to-day activities or nesting 
of the resident bird population, particularly given the fact that field studies have 
established that on-going gnatcatcher activities and nesting have and continue to 
occur on the property within a few yards of the 50,000 vehicles/per day traveling 
adjacent West Coast Highway.    
 
The Coastal Commission has often allowed temporary grading and specific 
activities within designated ESHA buffers and has not “as a policy” required 
restoration of vegetation to a higher quality standard than that which existed pre-
disturbance.  Following are examples of precedents whereupon the Coastal 
Commission required restoration to pre-project conditions and not to a higher 
quality of resource standard. 
 
CDP 3-04-059 (OCSD Water Main Replacement): 
In February of 2005, the CCC approved CDP 3-04-059 which proposed to 
replace an existing 4” water main with an 8” water main on Strand Way in 
Oceano, San Luis Obispo County.  The project included temporary access roads 
which were proposed on coastal dune lands considered to be ESHA.  A small 
wetland was delineated within 34 ft. of the alleyway to be used for a temporary 
detour route, with another temporary detour route within 84 ft. of the greater 
Oceano Lagoon (designated as an ESHA per the SLO certified LCP). 
 
CCC staff concluded that the proposed temporary detours would impact roughly 
25,265 sq. ft. (0.58 acre) of ESHA, “a relatively insignificant amount compared to 
the overall spatial extent of the dune resource in this area” (pg. 9 of Staff report 
for CDP 3-04-059).  It was further noted by staff that while the project site has the 
capacity to support sensitive species, “past and current uses have diminished 
opportunities for native dune plants and animals to become established in this 
area.”  As with the present Sunset Ridge Park project, on site biological 
monitoring and screening during construction were required.   
 
Most importantly, CCC staff conditioned approval of this project as follows: 

Special Condition No. 3: IMMEDIATELY FOLLOWING COMPLETION OF 
EACH PHASE OF THE PROJECT, the applicant shall restore and 
revegetate areas disturbed by the temporary detours at minimum to a 
preproject condition.  Restoration shall achieve, at a minimum, pre-
construction a) dune contours and elevations; and b) vegetative cover.  
The applicant shall use native non-invasive vegetation to restabilize the 
dune area and minimize additional sand migration.  (emphasis added) 

 
In short, as with the present Sunset Ridge Park project, staff took into account 
the current highly degraded conditions of the impacted resources, and concluded 
that special conditions such as monitoring and screening were appropriate.  
Similarly, restoration after the completion of construction was required.  However, 
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the standard in this Oceano project was for the revegetation/restoration to 
achieve “pre-construction” conditions/vegetative cover.  Staff is presently 
requiring the City to restore to a higher quality than that which presently exists 
which is contrary to CCC practice. 
 
CC-006-11 (North County Transit District) 
In 2011, CCC approved the proposed replacement and installation of rock rip rap 
to protect a southern railroad bridge abutment. It was determined by staff that the 
project resulted in temporary impacts to wetland and intertidal habitat and CCC 
Staff accordingly required mitigation by restoration to “pre-project conditions.” 
(emphasis added) 

 
 CDP 1-09-033 (Eureka Broadcasting Inc.) 

In early 2010, the CCC approved the replacement of two radio broadcasting 
antennae and appurtenant facilities which involved both permanent and 
temporary impacts to seasonal wetlands.  Specifically a total of 108 sq. ft. of 
grazed seasonal wetlands would be temporarily disturbed through the proposed 
excavation for installation of equipment.  Areas of temporary wetland impact 
were required by Staff to be fully restored to “pre-project conditions.” 
(emphasis added) 

 
As affirmed by Dr. Engel and the City’s consulting biologists at BonTerra, the 
subject buffer area along the Park’s proposed road is either bare dirt or highly 
impacted ruderal vegetation.  Requiring the City to restore these areas to high 
quality coastal sage scrub is unnecessary, excessive and inconsistent with 
Coastal Commission practices.  Nevertheless, as you are aware, the City is 
proposing a habitat enhancement plan which proposes high quality CSS in 
appropriate locations on the project site. 

 
 
2. Mobility of Wildlife 
 

In section B.5 of the staff report, Coastal Staff notes concerns with the required 
security fence serving as an impediment to wildlife mobility; specifically, Staff 
notes the importance of maintaining coyotes in the ecosystem on site.  The City’s 
consulting biologists have assessed this issue and concluded that the security 
fence will not significantly impede mobility as coyotes will find their way around 
this barrier by jumping over or digging under it, or coming onto the Park from the 
north, east or south.  
 
Nevertheless, the City is proposing a couple of alternative solutions which will 
address Staff’s concerns about the free passage of coyotes and other ground 
animals onto the subject site.  Specifically, the City is proposing to provide crawl 
spaces  underneath the fence (as suggest by U.S. Fish and Wildlife Services 
staff as sufficient to enable wildlife mobility) and/or to install  a 24” diameter 
culvert which will facilitate wildlife passage from the rock ditch located on the east 
side of the proposed Park access road to the westerly side.  The proposed 12” 
arched openings underneath the security fence in several locations would be as 
shown in the attached security fence details plan.  Please also find enclosed 
correspondence dated October 18, 2011 from consulting biologist Ann Johnston 
of BonTerra affirming that this proposal will facilitate the desired unimpeded 
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wildlife access through the project site and specifically provide effective access 
by coyotes to the project’s proposed coastal sage scrub restoration site area 
from areas outside of the proposed boundary fencing. 
 
Accordingly, the City’s proposal will allow continued compliance with State 
requirements for such security fences, while advancing Coastal Act Section 
30240 requirements. 

 
 
3. Historical Mowing 

 
Pursuant to Dr. Engel’s biological memorandum included as part of your staff 
report, “If the periodic mowing is legal, this area would not be ESHA; however, if 
the mowing is not legal, the area would be ESHA.” (Engel Memorandum dated 
September 22, 2011, page  8.)   As Staff accurately notes in its report, the 
referenced weed abatement activity pre-dated both the Coastal Act as well as the 
City’s acquisition of the subject property.  In further support of this activity, please 
find enclosed two statements from Fire Department senior staff affirming these 
facts.  In addition, please find enclosed examples of complaints from vicinity 
residents with respect to the desired and required fuel modification/weed 
abatement on the subject property. 
 
As noted in Fire Inspector Russell Cheek’s statement dated September 13, 2010, 
Caltrans undertook weed abatement/disking activity on the subject property 
annually during its ownership.  According to Inspector Cheek, and based on his 
professional observations and communications with his predecessor, this annual 
activity occurred since at least the early 1970s and continued up through his 
retirement in 2001. 
 
Pursuant to retired Fire Marshal and Chief Steve Bunting who assumed all weed 
abatement duties for the Fire Department in 1993, prior to 2001 Caltrans 
performed its annual weed abatement activity by disking the property.  
Subsequent to 2001, Caltrans performed this weed abatement by mowing the 
property.  According to Chief Bunting’s correspondence dated January 4, 2010,, 
subsequent to the City’s acquisition of the property in 2006, this annual weed 
abatement activity was continued with hand-held weed whackers. 
 
The attached historical aerials dated 1965, 1968, 1973, and 1974 confirm that 
this weed abatement and site maintenance activity predated Proposition 20 and 
the Coastal Act.  In addition to any weed abatement activities, the photos also 
show the massive grading activities which were conducted by the State on this 
site which removed all vegetation in the mid 1960’s and 70’s during the State’s 
ownership of the subject property. 
 
The City would also note that the question regarding the historic mowing on the 
Sunset Ridge Park was previously raised by Coastal Commission Enforcement 
Officer Andrew Willis in 2010.  All of the above-referenced facts were provided to 
him by City staff and we understood that he appeared satisfied with the response 
that the weed abatement/mowing activity predated the Coastal Act.  Neither Mr. 
Willis nor any other CCC staff members raised the issue during the numerous 
communications and meetings between City and CCC staff during the 
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proceedings related to the Notice of Violation (V-5-09-008) matter on the subject 
property in 2010 and early 2011.  CCC Staff also could have raised the issue 
during the numerous interactions regarding the subject park application over the 
past year.  More specifically, the notice of incomplete application dated 
September 1, 2010 did not list the mowing issue as a concern by Coastal staff.   
Despite the elapsing of over twelve months since that incompletion notice was 
received and six months since the City’s application was deemed complete on 
April 1, 2011, it was only raised as an issue by CCC Staff at our last meeting with 
Staff on August 12, 2011 regarding our Park project application just prior to 
publishing of the CDP staff report.  At that meeting, it was noted again by Deputy 
Public Works Director Dave Webb that the mowing was historically done by the 
State of California (Caltrans) prior to the City owning the property and the 
maintenance activity dated back to at least the late 1960’s.   
 
Staff’s suggestion that a “Vesting Rights” determination is required is inaccurate 
since the site has no historic use and has been simply maintained as required 
under the California Fire Code and as directed by the Fire Department.  Since 
the activity pre-dates the Coastal Act and is conducted as required and under 
direction of the Fire Department, we believe we are complaint under the Coastal 
Act and a Vesting Rights determination is neither warranted nor necessary.  
 
 

4. Alternatives 
 

A. Access Directly from West Coast Highway onto City Property 
 

Caltrans Scenic Easement 
Page 32 of your staff report notes that the Banning Ranch Conservancy “argues 
that the City could likely successfully petition Caltrans to modify the subject 
scenic easement/deed restriction in a way that wouldn’t change the value of the 
property.”  This conjecture appears to be unsubstantiated by facts of any kind.   
 

Per the Director’s Deed No. DD 040766-01-01 (attached) recorded on December 

5, 2006 as Instrument No. 2006000813583 in the Official Records of Orange 

County, California conveying the 15.05 acres of State property to the City, the 

State specifically prohibited any rights of access to and from Pacific Coast 

Highway along the parcel frontage. 

“There shall be no abutter’s rights of access appurtenant to the above-
described real property in and to the adjacent state highway over and 
across those portions of the northeasterly line of “new” Pacific Coast 
Highway …” (Emphasis added) 

 

Per the same Director’s Deed (DD 040766-01-01), the State also expressly 

reserved an easement for “scenic view and open space purposes” on that portion 

of the property which abuts the entire PCH; this easement specifically precludes 

any structures, pavement or parking.  
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“Grantees use of said easement area shall be limited to those “permitted” 
uses under grantee’s zoning designation Open Space – Active as defined 
under title 20 of grantee’s zoning code as it existed on October 12, 2006.  
Additionally the grantee is prohibited from placing permanent structures 
or pavement within the easement area, and no parking or motorized 
vehicles shall be permitted within the easement area”. 

 
The State owns and retains jurisdiction over this portion of PCH and would need 

to review and approve any access to PCH.  Even assuming that the afore-

mentioned deed restriction could be purchased from the State, the State would 

likely deny any such request as it is the State’s common preference for park 

access to be as far from the Superior signal as possible. 

Infeasibility Due to Traffic, Circulation, and Design Constraints 

On September 16, 2011, Coastal Staff received a report commissioned by the 

Banning Ranch Conservancy (BRC) prepared by Tom Brohard which states that 

an alternative Park access road off of West Coast Highway directly on to the City 

property would meet the required safety standards.  Staff notes on Page 32 of 

their staff report that the BRC’s analysis indicates that the traffic safety 

constraints are less severe than initially indicated.  We strongly disagree with any 

such claims and conclusions.  Please find enclosed an alternative access plan 

for a driveway directly onto the City property which illustrates the inadequate and 

deficient lines of sight for deceleration and stopping for safe entrance into the 

City Park property.  Please also find correspondence from the City of Newport 

Beach’s Traffic Engineer Antony Brine in response to BRC’s assertions that safe 

access is feasible directly onto the City property from WCH. 

As noted in Mr. Brine’s statement, in the past two years alone, there have been a 

total of 24 vehicular accidents for westbound WCH traffic in BRC’s proposed 

access road area.  This is of course without the addition of a Park access road in 

this already complicated segment of WCH.  As Mr. Brine cautions: 

“Deceleration into [BRC’s] proposed driveway location would occur within 

an area that includes a lane drop, bicycle lane, and bus stop all 

simultaneously existing in the same short segment  [i.e. 265 ft.] of 

westbound Coast Highway.  Deceleration for westbound Coast Highway 

would need to begin prior to the Superior Avenue intersection.  Because 

of the angle of the roadway, the advance visibility of the driveway for 

westbound traffic prior to the Superior Ave intersection is limited.” 

Furthermore, as a matter of public welfare, safety and convenience, left turns in 

and off of West Coast Highway are highly desired.  Constructing an access point 

along the City’s park property frontage of WCH will forever preclude left turn 

options into the property due to traffic and circulation conflicts with the existing 

eastbound left turn pockets on WCH, turning onto northbound Superior Avenue. 
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Construction of an access point along the park property frontage on WCH will 

result in a right turn-in and right- turn out access only.  This design is anticipated 

to result in all park vehicular traffic having to conduct at least one u-turn 

movement on West Coast Highway when traveling to or from the park.  Pursuant 

to State law, U-turns are not allowed at the intersection of West Coast Highway 

and Superior in the eastbound direction; therefore all park vehicular traffic will 

have to travel between ¼ and ½ miles further to next signalized intersection to 

complete a lawful U-turn as illustrated in the attached exhibit.   Not only is this an 

inconvenience for Park users, this can create hazardous stacking conditions on 

Superior Avenue and West Coast Highway since the left turn lanes at these 

lawful U-turn points were not designed to accommodate more than several 

waiting vehicles. 

B. Passive Park or Reduced Active Alternative 
 
Page 34 of your staff report outlines three project alternatives, two of which are 
discussed in different sections of this correspondence.  The third alternative 
suggests that either a passive park or an active park with a “smaller amount of 
active uses” (i.e. reduced number of active sports fields) would reduce the 
impacts on adjacent ESHA.   

  
 Passive Park 

With respect to the passive park option, please refer to correspondence from 
Assistant City Attorney Leonie Mulvihill dated October 14, 2011 (attached for 
your reference).  As indicated in Ms. Mulvihill’s correspondence, a passive park 
would be in direct contravention of the State Legislature’s intent as per SB 124 
(2001).   

 
 Reduced Active 

The staff report suggests that a park project with fewer sports fields would reduce 
required parking amounts and may be able to utilize existing parking resources 
and not require construction of an access road.  Although the present proposal 
includes one youth baseball field and two youth soccer fields, the baseball field 
overlaps with the two youth soccer fields.  Furthermore, the prime seasons for 
baseball games and soccer games occur at different times of the year.  
Accordingly, at no time will baseball and soccer games or practices be held at 
the same time since the soccer fields overlap the baseball field.    As such, if staff 
is asking the applicant to consider reducing the number of sports fields, what it is 
suggesting is that the applicant eliminate one of the two soccer fields.  The staff 
report concludes that only having one soccer field (instead of two) will result in 
either a smaller or no parking lot on-site and potentially no Park access road.  
We disagree with this conclusion. 

 
As illustrated in our access alternatives analysis, an off-site parking facility and 
accessing bridge across Superior Avenue is cost-prohibitive, visually impactful, 
involves unnecessary landform alteration, and would be a tremendous 
inconvenience and safety issue for park visitors who would have to walk almost a 
quarter of a mile with children and athletic equipment.  The anticipated result will 
be parents dropping their children off either along Superior Avenue or West 
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Coast Highway, or in the existing parking lot across Superior Ave., possibly 
resulting in unsafe conditions for both these park visitors and drivers traveling 
along Superior Avenue and West Coast Highway.  Even if off-site parking was 
feasible, a road for emergency and maintenance vehicles to directly access the 
Park site would be required.  As a result, the reduction in the number of sports 
fields will not obviate the need for an on-site access road or parking lot. 

 
With respect to the parking lot, this project component is setback 50 ft. from the 
closest CCC-delineated ESHA.  As such, according to consulting biologists at 
BonTerra, the parking lot as presently designed has no adverse resource 
impacts, and therefore reducing its size does not appear to be a necessary 
project objective to advance any Coastal Act policies. 

 
 
5. Growth Inducing Development – Coastal Act Section 30254 
 

Section C.3 of the staff report outlines BRC’s articulated concerns that the 
proposed park access road would result in further future development of the 
larger Newport Banning Ranch property. Although it continues to be the position 
of the City that its proposed park access road is not a precursor for future 
Newport Banning Ranch property, in light of the proposed location of NBR’s 
substantially larger access road, some have concluded the contrary.   
 
However, review of the Park plans for the modest two lane park access road, in 
contrast to the significant four lane arterial road, illustrates that this concern is 
misplaced. Compare the cross sections provided in the attached which illustrates 
that in no way will the present application facilitate the development of the 
Newport Banning Ranch project. The Newport Banning Ranch proposed arterial 
is double the size of the park road, and in fact the park road is smaller than the 
typical minimum size public street within the City. 
 
Accordingly, the park road is not a “precursor” to the Newport Banning Ranch 
arterial, and is designed in a minimalist fashion to meet only the basic access 
requirements for the Park. For the staff report to assert that the park road 
exceeds that required for the park is baseless and inconsistent with the 
engineered plans submitted by the City. Therefore, the designed park road is 
“designed and limited to accommodate needs” of only the Park, and is consistent 
with Section 30254 of the Coastal Act.  
 
The fact that the proposed Park road is located with aforethought in the 
approximate location that Newport Banning Ranch is proposing its arterial road 
does not somehow transform the park road into a future major arterial. It is a 
historical fact that many of our State’s freeways follow the path of old stagecoach 
roads (e.g. the 101 Freeway follows the El Camino Real route). This does not 
mean that the historic stagecoach routes were eight lane superhighways capable 
of supporting modern vehicles at speeds of 75 mph. 
 
Sound and environmentally protective land use planning policies call for 
minimizing landform alteration, biological resource impacts, and visual impacts 
through encouraging consolidation of access roads where feasible.  
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Section 3 of Coastal’s Landform Alteration Policy Guidance (LCP Review 
Relating to Land for Alteration), provides that LCP’s “should remove barriers to 
concentrated development. If there are any areas where higher density 
development or cluster development might be appropriate and useful, the LCP 
should encourage this development with options for reducing front and side yard 
setbacks and for providing shared access, common open space and recreation 
areas. The LCP should lay out all the procedures for processing a cluster 
development, insuring that all impediments are removed.” (emphasis added) 

To that end, specific CCC-certified LCP’s have included provisions for promoting 
shared access.  For example, in the Malibu LCP, for Site BMPs (Appendix A), 
hillside development (LIP 6.5(C)) and land division projects (LIP 15.2) 
specifically, there are provisions which advocate shared access roads and 
driveways.  Similar, the County of San Mateo’s LCP (8.18) calls for roads and 
driveways to “be shared where feasible, to reduce the amount of grading, cutting 
and filling required to provide access.” 

 

6. Marine Resources 
 
A. Vernal Pools 

 
Section F.1 of the staff report discusses how the Banning Ranch Conservancy 
has alleged that four vernal pools (BRC features numbers 34, 35, 36, and 39) 
exist on the proposed park site at the fill area to the north of the proposed access 
road.  As noted in our September 12, 2011 correspondence, Banning Ranch 
Conservancy’s vernal pools claims are unsubstantiated by professional biological 
assessments. Nevertheless, the applicant commissioned its consulting biologists 
- who also enlisted the services of a recognized vernal pool expert – to once 
again assess the four alleged vernal pools in the Park project’s proposed spoils 
site. The enclosed report includes analysis and findings prepared through 
established and recognized professional protocol from established experts in the 
assessment of vernal pools.  It is their collective conclusion that there are no 
vernal pools located within the Sunset Ridge Park project proposal, and 
specifically the subject spoils site.   
 
On September 19, 2011, on behalf of Newport Banning Ranch and in response 
to US Fish & Wildlife Service’s request, Glenn Lukos Associates prepared and 
submitted a report regarding the results of a dry-season survey for listed fairy 
shrimp within BRC feature 39 located on the NBR property.  This report 
(attached) was provided to US Fish & Wildlife Services and a copy was provided 
to Dr. Jonna Engel on September 19th.  A copy was emailed to you as well on 
September 19th.  As you can see from this report, “Anostracan (fairy shrimp) 
cysts were not detected within the feature and it is concluded that listed fairy 
shrimp, specifically the San Diego fairy shrimp does not occur within this feature.  
Notably, cysts of widespread and common seed shrimp were also not detected 
within the feature.” 
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In summary, BRC 39 has been determined by several vernal pool experts to not 
be a vernal pool as it is lacking not only vernal pool indicator species, but also 
lacking a predominance of wetland indicator plants along with a complete 
absence of hydric soils, showing that it rarely ponds and then for only a short 
duration.  The dry-season survey results confirm this fact. 

 
In light of these professional assessments of several biologists and vernal pool 
experts, we believe that this constitutes the requisite substantial evidence that no 
vernal pools exist in the project’s proposed fill site area contrary to BRC’s 
unsubstantiated claims.  Coastal staff in a recent follow-up meeting now further 
requested that a wet season study be undertaken to further check and confirm 
that vernal pools or wetlands conditions do not exist in this area   The City will 
agree to undertake this study, and work with Coastal Staff to modify our 
proposed grading disposal area accordingly if BRC’s allegation can be 
substantiated, and if the subject park project application is approved.    

 
 
B. Wetlands 

 
“ESHA West wetland” 

CCC Staff state in their report that a "wetland" is located within the “ESHA West” 
area.  The "wetland" Staff are referring to is an area containing scattered mule fat 
(Baccharis salicifolia) plants with an understory of almost exclusively non-native, 
invasive species such as hottentot fig (Carpobrotus edulis) and pampas grass. 
Myoporum (Myoporum laetum), another large invasive non-native species, is 
prevalent in this area.  CCC Staff state that the proposed buffers (30 feet from 
grading and 55 feet from the road edge) would not meet the Commission's typical 
buffer.  Rather that applying an arbitrary 100-foot wide buffer to an area, 
BonTerra urges CCC Staff to follow its traditional approach of considering the 
existing conditions of the site and adjusting the buffer size accordingly.   The 
“wetland” in question is currently located within 60 feet of 6-lane traffic along 
West Coast Highway.  Dirt slopes, drainage ditches, and vegetation maintained 
by Caltrans are also immediately adjacent to this area (within 25 feet of the 
“wetland”).  As concluded by BonTerra in their October 18, 2011 
correspondence, to require a buffer greater than that which currently exists is 
unreasonable as it does not provide any added value to the resource which CCC 
Staff is attempting to protect.   

 “Superior Avenue wetland” 
 

The City’s consulting project biologists at BonTerra have submitted previous 
assessments of the purported wetland along Superior Avenue.  As previously 
determined and reiterated in BonTerra’s enclosed correspondence dated 
October 18, 2011 (attached). 
 

“It is important to note that the area containing the artificial seep is a 
manufactured slope with erosion-control structures (i.e., bench drains and 
V-ditches) and would not likely be sustainable over time if up-slope 
watering regimes area modified. This seep is not part of a natural 
drainage, is not fed by an aquifer, is in a highly developed urban area, is 
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isolated from any natural drainage or riparian resource, and is of very low 
function and value.”  

 
Nevertheless, CCC staff has concluded this feature qualifies as a wetland and 
noted that the edge of proposed project grading is within 40 ft. this designated 
wetland and that this buffer “may not be adequate to protect” it.  BonTerra has 
made the following assessment in its October 18, 2011 correspondence: 
 

“The ‘wetland’ in question is currently located between a sidewalk and 
drainage culvert on the bottom edge of the “wetland” and below a 
concrete “V” ditch upslope.  There currently is no buffer to the site, nor is 
one necessary.  Pedestrian, bike, and 4 lanes of vehicular traffic are 
within 8 feet of these areas.  The mule fat growing in this area is located 
approximately 35 feet below the existing grade of the soccer field, which 
is not changing significantly with the proposed project..  Any buffer 
greater than the 40 feet provided by the proposed project is beyond that 
which currently exists and does not provide any added value to the 
resource the CCC Staff is attempting to protect.”   

  
In sum, it is the opinion of the project biologist that the 40 ft. setback of the 
project grading limits from this purported wetland is more than adequate and 
greater than that which currently exists between said wetland feature and 
existing urban development and use. 
 
In addition, please find the attached letter from the project’s Geotechnical 
Engineer, Leighton Consulting, dated October 18, 2011.  Leighton concludes that 
there will be no impacts to this Superior Avenue wetland area from the proposed 
development. 
 
Coastal Staff has now asked if the City would be willing to remove the evasive 
pampas grass from the subject wetland area for consideration of support for 
reduced buffers.  In response, the City has further reviewed the invasive species 
in this “wetland” area that we are proposing to not disturb as part of our park 
project.  If acceptable to the Commission, and as part of our park project 
approval, the City would be agreeable to removing the invasive pampas grass, 
but not to restoring or further enhancing or monitoring the alleged wetland area.  . 

 
 
7. Imposition of Expansion of ESHA and Imposition of Open Space Deed 

Restrictions 
 

The staff report notes on Page 2 that “Commission staff was prepared to 
recommend approval, with agreement by the City and/or the underlying 
landowner to the restrictions that would prevent use of the road for anything other 
than a low-intensity park road, restore habitat within the ESHA buffers, and 
secure the buffers and surrounding habitat as open space.”  As noted in our 
correspondence to Commission staff dated September 12, 2011, the City has no 
legal ability to consent to such special conditions as it does not own the property 
which these conditions would burden. We understand that on October 4, 2011, 
the underlying landowner Newport Banning Ranch (NBR) submitted 
correspondence to your office which reiterated that pursuant to the terms of the 
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access easement agreement between the City and NBR, NBR retains final 
approval on the proposed access road.  In this October 4th correspondence, NBR 
notes that the imposition of the above-referenced special conditions which 
burden NBR’s property should only be considered as a part of NBR’s future 
Coastal Development Permit Application. 

 
Notwithstanding the questionable legality of the suggested conditions, which is 
further discussed below, after discussions with NBR representatives, NBR may 
be amenable to  an Open Space Deed Restriction for the existing disturbed CSS 
in the ESHA East Area and  additional CSS planting on the east side of the road 
consistent with the project actually proposed by the City.   Please see attached 
revised Planting Diagram that now offers 1.9 acres of new CSS.  In addition, 
NBR may allow restoration and enhancement of the .80 acres of disturbed 
coastal sage bluff scrub habitat.  That in addition to the .24 acres of encelia scrub 
along West Coast Highway, would bring this enhanced gnatcatcher use area to 
approximately 3 acres of high quality habitat.   

 
 
8. Overt Action on a Development Proposal Not Yet Pending at the CCC Coastal 

Act Section 30254 
 

Page 2 of the Staff report notes that “Commission staff was prepared to 
recommend approval, with agreement by the City and/or the underlying 
landowner to the restrictions that would prevent use of the access road for 
anything other than a low-intensity park road, restore habitat within the ESHA 
buffers, and secure the buffers and surrounding habitat as open space.” 
(Emphasis added.)   
 
As noted in its correspondence to Commission staff dated September 12, 2011, 
the City does not own the property, which staff proposes to burden by the above-
referenced special conditions. Staff’s recommended special conditions are 
clearly based on a desire to preclude any future modification to the park road.  
However, the project before the Commission is the project proposed by the City, 
which contemplates a narrow park road anticipated to accommodate 173 trips 
per day.  Thus, Staff’s concern is based on a future application and an unknown 
scope of development.   
 
The recommended conditions serve only to restrict a future development and are 
unrelated to the current project.  Pursuant to the City Attorney, To analyze the 
City’s project in terms of a future project that has not even applied for a CDP 
application is an impermissible use of the Commission’s power. The 
Commission’s own biologist, Dr. Engel, concludes that the City’s proposed 
project does not have a significant impact. (Dr. Engel Memorandum, September 
22, 2011, page 21.)  The Commission staff has itself acknowledged that the City 
is not proposing a larger road. (Staff Report, p. 6)  Notwithstanding this factual 
background, Commission staff has attempted to forecast into the future and 
conclude that only a road with the above-referenced special conditions complies 
with the Coastal Act.  In terms of the process due the City in consideration of its 
application, this conclusion is made in terms of a predicted road modification or 
speculative widening project which is not even pending before the Commission.  
Such an aggressive preemptive strike on future development reflects an 
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expansion of the Commission’s permitting authority.  Asking the City and the 
owner of the adjacent private property to agree to land use restrictions solely to 
control future projects is unrelated to the legitimate land use regulatory ends 
required to be considered by the Commission in terms of its decision on the 
City’s Park application.   Staff’s suggestion that these conditions are necessary to 
“promote the continued use of surrounding habitat areas by gnatcatchers” are 
unsubstantiated (Staff Report, p. 2.).  However, even more important, is that Dr. 
Engel’s analysis, relied on entirely by Commission staff to support its findings for 
denial with complete disregard to the analysis supplied by the City’s biological 
analysis, clearly suggests otherwise.   

 
It is the position of the City Attorney’s office that Staff’s approach of using the 
City’s current Park application to regulate future uses of the Coastal zone will not 
satisfy the heightened standard of scrutiny set forth in Nollan v. California 
Coastal Commission (1987) 483 U.S. 825, 97 L.Ed.2d 677 and  Dolan v. City of 
Tigard (1994) 512 U.S. 374, 129 L.Ed.2d 304.  As a result of the Nollan and 
Dolan decisions, there is a two-prong test for assessing the constitutionality of 
government’s imposition of exactions as a condition of approval.  The Nollan part 
of the test requires an “essential nexus” between a legitimate government 
interest and the exaction.  (Nollan, 483 U.S. 825, 837.)  The Dolan part of the 
analysis is a “rough proportionality” standard with respect to the degree of 
connection between the impacts of the proposed development and the exaction.  
(Dolan, 512 U.S. 374, 386.)    Thus, as concluded by the Dolan court, the 
Commission must make an individualized determination that the suggested open 
space deed restriction and expanded ESHA planting are related to the impacts of 
the City’s project.  Staff’s attempt to satisfy this threshold by relying on the 
impacts that may be created by some future project not before the Commission 
will not satisfy this requirement. Not only is there no constitutionally-sufficient link 
between the special conditions and the impacts of the City’s project, it is clear 
that the conditions were not even intended to address impacts of the City’s 
project.  As such, there is no proportionality to the impacts they are meant to 
address in terms of any measurement, square footage or otherwise.  Rather, the 
suggested conditions are intended solely to affect NBR’s future project.  
Therefore, the suggested conditions are neither appropriate nor acceptable as 
they contradict the holdings of Nolan and Dolan.  

 
 
9. Foreclosing of the Circulation Plan for the County and Surrounding Cities 

 
CCC staff has suggested by its contemplated conditions and discussions on the 
proposed park road that the City should disregard or not adhere to its state law 
requirements on having and abiding to its adopted circulation element in its 
General Plan by requesting alternative access locations.  Specifically, CCC Staff 
has indicated that the proposed road is a precursor to the future Bluff Road 
Arterial as shown in the City’s circulation element since 1958, and stated that this 
pending Park project should be evaluated in conjunction with the proposed 
Banning Ranch Development which just released its Draft EIR.  It is important 
and imperative to remember that although the proposed 28’ park access road is 
in the approximate location of a possible future arterial (which follows smart 
planning practices for well thought-out and modeled circulation elements to 
ensure proper planning and safe access for any future permitted growth), the 
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project if approved is only for a two lane, narrow Park access road that dead 
ends into a parking lot.  No further widening, extensions, etc. can be developed 
unless said proposed work first is reviewed and separately permitted by the City, 
Coastal Commission and other relevant regulatory agencies.  It is neither 
appropriate nor necessary for this Park project to consider, or require the 
removal of the identified Bluff Road arterial from the County’s Master Plan of 
Arterial Highways (MPAH) and the City General Plan (attached) as a part of this 
project.   
 
As the City discussed at its last meeting with CCC Staff, removal of the Bluff 
Road arterial would be a major modification to the MPAH and would require at a 
minimum a Cooperative Study (traffic study and modeling that identifies impacts 
and mitigation measures to other arterials to handle the diverted traffic) and 
multi-agency involvement and approvals.  Because removal of this arterial would 
impact traffic in the County of Orange and the adjacent Cities of Huntington 
Beach, Costa Mesa, and Fountain Valley, all these agencies would need to 
participate in the study effort and ultimately sign off on the proposed impacts and 
mitigation measures,  as well as the proposed deletion of the road. This effort 
alone would take one to two years.  Additionally, should the City agree to 
removal of, or conditions that could block this proposed arterial prior to going 
through a formal MPAH amendment process (attached), this would violate our 
Measure M (Countywide transportation funding) ordinance requirement with the 
Orange County Transportation Authority and the City would risk losing its share 
of Measure M funding which at a minimum would be a loss approximately $1.5 
million annually.  Any conditions that seek to bar or forgo proper due process 
discussion and evaluation for the need, or the lack thereof for this proposed 
arterial as shown on the MPAH do not belong in this Park project review and 
approval process as this Park road does not permit or allow construction of the 
proposed arterial.  In fact, should the proposed arterial ever be approved and 
permitted, most or all of this park road will need to reconstructed as it does not 
have the proper structural pavement section nor horizontal and vertical 
alignment.    

 
We thank you for your thoughtful consideration of this responsive correspondence and 
accompanying attachments.  Please do not hesitate to contact us should you have any 
questions. 
 

 
Sincerely, 
SCHMITZ & ASSOCIATES, INC. 

 
Donna Tripp 
Regional Manager 
 
 
CC: Sherilyn Sarb, Deputy Director, CCC 

Dave Webb, Deputy Public Works Director, City of Newport Beach 
Michael J. Sinacori, P.E., City of Newport Beach 
Leonie Mulvihill, Assistant City Attorney, City of Newport Beach 
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Attachments: 

1. Planting Diagram with Wildlife Culvert proposal and Security Fence Details 
2. September 13, 2010 correspondence from Fire Inspector Russell Cheek  
3. January 4, 2010 correspondence from Fire Marshal and Chief Steve Bunting and 

examples of vicinity residents’ complaints 
4. Historical aerials dated February 11, 1965, August 28,1968, January 6, 1973 and 

November 24, 1974 
5. Caltrans Director’s Deed # DD 040766-01-01  
6. Conceptual site plan for access directly off of West Coast Highway onto the City Park 

property  
7. October 12, 2011 correspondence from City of Newport Beach Traffic Engineer Antony 

Brine  
8. Plan depicting legal U-turn points in proximity to project site  
9. October 14, 2011 correspondence from Assistant City Attorney regarding SB124 (2001)  
10. Grading Plan cross-sections for proposed access road 
11. September 19, 2011 Glenn Lukos Associates dry-season survey for listed fairy shrimp 

within BRC feature 39.  
12. October 18, 2011 correspondence from BonTerra 
13. October 18, 2011 letter from Leighton Consulting 
14. 1957 Master Plan of Streets and Highway  
15. 1974 General Plan Circulation Element  
16. 1988 General Plan Circulation Element  
17. 2006 Master Plan of Streets and Highway 
18. MPAH Amendment Process  
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Sinacori, Mike

From: Bunting, Steve
Sent: Monday, January 04, 2010 4:19 PM
To: Sinacori, Mike
Subject: Weed Abatement at Sunset Ridge Park

Mike, 
 
In 1993, I took over all weed abatement duties for the Fire Department. At 
that time, the lot at the north/west corner of W. Coast Hwy and Superior 
Ave was owned by CalTrans. The property was on a list of weed abatement 
sites which required annual clearing. It was my impression that the site 
had been on the list for many years prior to my taking over. It was 
explained to me by my predecessor, Fire Inspector Russ Cheek, that I never 
needed to worry about the site because “Caltrans always took care of it”. 
Our physical record of abatement at the site dates back to 1997. 
 
 
Until 2000, CalTrans performed annual weed abatement at the site by 
disking the property with a tractor and attached disk tool. Subsequent to 
2001, CalTrans performed weed abatement by mowing. After the City took 
possession, the work was performed by hand using “weed whackers”.    
 
The requirement to clear the lot of all weeds, grass, vines and other 
vegetation came from Fire Code Section 1103.2.4, “Combustible Vegetation”. 
This regulation is separate and distinct from the Hazard Reduction and 
Fuel Modification regulations enforced throughout our Special Fire 
Protection Areas in that they only apply to weed abatement and not 
wildland fuels. 
 
 

Steve Bunting  

Division Chief / Fire Marshal 
Newport Beach Fire Department  
Safety, Service, and Professionalism  
1-949-644-3106 
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CITY OF NEWPORT BEACH

OFFICE OF THE CITY ATTORNEY

Aaron C. Harp, City Attorney

October 14, 2011

Via E-Mail to idelarrozf&coastal. ca.gov

Mr. John Del Arroz

California Coastal Commission

200 Oceangate,10th Floor
Long Beach, CA 90802

RE: SUNSET RIDGE PARK / SENATE BILL 124 (2001)
Matter No. A10-00630

Dear Mr. Del Arroz:

To follow up our discussion yesterday, enclosed please find a copy of Senate Bill 124,

which is referenced in your staff report dated September 23, 2011, for the City's Sunset

Ridge Park project. During our discussion yesterday, it was suggested that a passive
park would be supported by the Commission staff. However, we believe that a passive

park would be in direct contravention of the Legislature's intent in enacting SB 124.

For your background, enclosed are copies of the Assembly Committee Report on
Appropriations and the Senate Committee on Governmental Organization pertaining to
SB 124. As I am certain your legal counsel will agree it is well established that, when
interpreting a statute, courts must ascertain legislative intent so as to effectuate purpose
of a particular statute. Of prime consideration in statutory interpretation are the
legislature's objectives. The enclosed reports reflect an intent to facilitate a transfer of
the property to the City to effectuate the construction of baseball and soccer fields,
restroom facilities, parking on the site, and walking/bike trails. These reports, prepared
contemporaneously with passage and before signing, will be considered by a court to

be instructive on matters of legislative intent.

3300 Newport Boulevard • Post Office Box 1768 • Newport Beach. California 92658-8915
Telephone: (949) 644-3131 • Fax: (949) 644-3139 •www.ncwportbeachca.gov
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Mr. John Del Arroz

October 14, 2011
Page: 2

As a result, it is our opinion that the suggestion that a passive park is preferred over the
active park proposed by the City is inconsistent with California law, and in particular
Senate Bill 124.

Sincerely,

CITY ATTORNEY'S OFFICE

Leonie Mulvihill

Assistant City Attorney

LM:slm

Enclosure

cc: Don Schmitz, Schmitz and Associates
Dave Webb, Deputy Director of Public Works

[A 10-00630]
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SB 124 Senate Bill - Bill Analysis

SB 124

Pago 1

Date of Hearing: August 22, 2001

ASSEMBLY COMMITTEE ON APPROPRIATIONS

Carole Migden, Chairwoman

SB 124 (Johnson) - As Amended: June 4, 2001

Policy Committee:
Professions Vote:

Urgency: No
No Reimbursable:

Business and

12-0

State Mandated Local Program:

3PWW

This bill requires the Department of Transportation (Caltrans)
to transfer a lS-acre state-owned parcel to the Department of
Parks and Recreation (DPR) upon payment by the City of Newport
Beach of almost $1.4 Billion and agreement by the city to assume
responsibility for construction, operation, and maintenance of
any improvements on the property.

FISCAL EFFECT

Potential net revenue loss of $2.8 to tha Public Transportation
Account (PTA), which represents the dlffarunco botwccn the $4.2
million appraised value and the $1.4 million specified in the
bill.

COMMENTS

1)Background And Purpose . According to the author, this bill is
intended to invoke a constitutional provision aimed at
encouraging tho preservation of park and agricultural land in
the coastal zone. Article XIX, Section 9 of the State

Constitution authorizes tho transfer of surplus state property
located In the coastal zona that was purchased with fuel tax
or vehicle registration fee funds. The transfer must be made
to the Department of Parks and Recreation for state park
purposes, to the Department of Fish and Game for the
protection of fish and wildlife habitat, to the Wildlife
Conservation Board, or the coastal Conservancy to preservation
of agricultural lands. The department receiving the property
must pay a cost at least equal to the state's original
acquisition co3t.

SB 124

Page 2

Tho lS-acro parcel was purchased by Caltrans in January 1966
as potential right-of-way for tho Coast Frooway, which was
never built. Caltrans indicates that it identified tho

property as surplus land in 1975 and has been negotiating with
the City of Newport Beach for 10 years regarding sale of the
property, which is zoned in the city's general plan for
residential or open space use. A March 2000 appraisal valued
the property at approximately $4,185 million, assuming the
development of a 40-unit single family residential tract on
the parcel. The City of Newport Beach intends to build
baseball and soccer fields, restroom facilities and parking on
tho site and include walking/bike trails linked to the
proposed 1,000* acre Orange Coast Rlvar Park adjacent to the
nearby Santa Ana Rivor.

The city racontly determined that due to budgot constraints
(the city's annual general fund expenditures for all capital
projects are about $4 million) it could not pay market value
for the property and still commit the $5-6 million of
additional funds necessary for construction of a park on the
property. Proponents believe that the California Constitution
clearly authorizes this parcel to be acquired and preserved as
parkland at its original price. The sponsor of this bill, the
City of Nowport Beach, emphaslzos that this parcel is a
regional assat that should be preserved for tho public tru3t
to provide convenient access from the Pacific coast Highway to
park users throughout Orange County.

21opposition . Caltrans and the California Transportation
Commission do not support the use of Article XIX, Section 9 by
local public agencies to obtain state properties at less than
market value, because the loss of revenue to the PTA far

reinvestment in transportation projects.

Analysis Prepared bv Chuck Nicol / APPR. / (916)319-2081

Page 1 of2

BILL ANALYSIS
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SB 124 Senate Bill - Bill Analysis Page 1 of3

SENATE COMMITTEE ON GOVERNMENTAL ORGANIZATION

Senator Don Perata, Chair

2001-2002 Regular Session
Staff Analysis

SB 124 Author: Johnson

As Amended: March 14, 2001

Hearing Date: April 3, 2001
Consultant: Art Torzakis

SUBJECT

State Property Transfer: City of Newport Beach

DESCRIPTION

SB 124 requiros Caltrans to transfer a specified parcel of
land located in tho City of Newport Beach to the Department
of Parks and Recreation so that tho property nay be
preserved for the public benefit. Specifically, this
moasure:

1. Requires Caltrans to transfer to the Department of
Parks and Recreation, upon payment by the City of Newport
Beach of consideration at least equal to the acquisition
cost paid by the state, approximately 15.05 acres of
coastal zone property located in the city, adjacent to
Superior Avenue and Pacific Coast Highway, for state park
purposes.

2. Stipulates that the property transfer shall be
contingent upon an agreement between tho Department of
Parks and Recreation and the city that requiros the city
to assume liability and responsibility for operation,
construction, and maintenance of the park and Its
improvements.

3. Contains a "special statute" disclaimer provision, as
specified. In addition, the measure contains "boiler
plate" language absolving state government responsibility
for certain costs incurred by a local agoncy.

SB 124 (Johnson) continued

Page 2

RELATED LEGISLATION

SB 543 (Vnsconcollos) 2001-2002 Session. Would authorize
the director of the Department of General Services (DCS) to
sell, lease, or exchango a specified parcel of real
property in tho City of Santa Clara upon terms and
conditions and subject to reservation and exceptions that
the director determines arc in the best interests of the
state. (Pending in this committee)

SB 609 (Ortiz) 2001-2002 Session. Would authorize tho
director of DCS to purchase, exchango, or acquire real
property and construct facilities within tho County of
Sacramento or the City of Host Sacramento for use by
specified state agencies. (Pending In this committee)

SB 901 (Costal 2001-2002 Session. Mould authorize the
director of DGS to enter Into a joint powers agreement with
tho Fresno Redovelopaont Agency in connection with the
development of new state-owned office space in the City of
Fresno. (Pending in this committee)

SB 951 (Cor.-altree on Governmental Organization) 2001-02
Session. The annual DGS surplus property bill, (Pending
in this committee)

EXISTIMG LAW

_ The California Constitution (Article XIX, Section 9)
authorizes tho Legislature, with respect to surplus state
property located in the coastal zone and acqulrod by the
expenditure of tax revenues, to transfer such property, for
a consideration at least equal to the acquisition cost paid
by the state to acquire the property, to the Department of
Parks and Recreation for state park purposes, or to the
Department of Fish and Game for the protection and
preservation of fish and wildlife habitat, or to the

BILL ANALYSIS
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SB 124 Senate Bill - Bill Analysis Page 2 of 3

Wildlife Conservation Board for purposes of the Wildlife
Conservation Law of 1947, or to the State Coastal

Conservancy for the preservation of agricultural lands.

BACKGROUND

Purpose of Bill: According to tho author's office, SB 124
is intended to lnvoko a constitutional provision aimed at

SB 124 (Johnson) continued

Page 3

encouraging tho preservation of park and agricultural land
in the coastal zone. Pursuant to Article XIX, Section 9 of
the California Constitution, SD 124 would provide for a
parcel of surplus land owned by Caltrans to be transferred
to the State DepartDent of Parks and Recreation at a nricw
<tgual to the property's purchase prion (approxiaately $1.18
million in 1966) for use as a park. The City of Newport
Beach would assume all costs associated with the transfer,

development, and operation of the park. In addition, the
city would indemnify the state and assuno any liability
associated with tho park.

Suhlect Pronortvi Tho property consists of approximately
15.05 acres of vacant land, within the coastal zone, in the

City of Newport Beach. Tho parcel, known as "Sunset Ridge
Park" or "Caltrans West" was purchasod by Caltrans in
January 1966, for about $1.18 million, as a possible
right-of-way for the never built Coast Freeway using gas
tax revenue. The property is in the Newport Beach General
Plan and is zoned residential or open space. A March 2000
appraisal valued tho property at approximately $4,185
million — assuming tho development of a 40-unit "high
quality single family residential tract development" on the
parcol.
The City of Nowport fioach intends to build ballflclds,
rostroom facilities and parking on the site and Include
walking/bike trails linked to tho proposed 1,000+ acre
Orango Coast River Park adjacont to tha nearby Santa Ana
River. The city estimates that construction costs for the
15-acre parcel will amount to 95-6 million.

Recent History: Tho City of Newport Beach and Caltrans had
been negotiating the city's purchase of the property,
however, the city recently determined that because of
budget constraints (the city's general fund annual
expenditures for all capital projocts is about $4 million)
it could not pay market valuo (about $4-6 million) for the
15-acrc parcel and still commit $5-6 million additional
funds (or construction of a park on tho property.

Arguments in Support: Proponents believe that the
California Constitution clearly authorizes this parcel to
be acquired and preserved as parkland at its original
price. Proponents emphasize that this parcel Is a regional
asset that should be preserved for the public trust to
provide park users throughout Orange County convenient

SB 124 (Johnson) continued

Page 4

access from tho Pacific coast Highway.

Arguments in Opposition: Tho California Transportation
Commission points out that It has a long standing policy to
protect tho Stato Highway Account against transfers of
revenue to non-transportation uses. Tho Coxnisslon claims
that it seeks to sell excess Caltrans property at current
market value and to reinvest tho revenue for transportation
purposes. Tho Commission contends that to transfer the
15+acre parcel to the Department of Parks and Recreation
would cost the State Highway Account over $3 million and
could serve as a costly precedent in future sales of excess
Caltrans properties. Thus, the Commission believes that
the parties involved in the negotiations should continue
good faith efforts to agree on a "current fair market
value" for tho property.

Suggested Amendment: Tho author may wish to consider
amending this measure either in this committoo or tho
Senate Appropriations committoo to clarify that the City of
Nowport Beach will reimburse the stato General Fund for
costs associated with tho transfer of the property.

SUPPORT: . As of March 29, 2001:

City of Newport Baach
Orange County Coastal Coalition
California Park and Recreation Socioty
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Orange County Supervisor Thoaas w. Vinson
Endangered Habitats League
Newport Beach Chapter, Surfrider Foundation
West Newport Baach Association

SUPPORT; (continued)

Central Newport Beach Conaunlty Association
Friends of Harbors, Beaches and Parks

Bloaerlca

Newport Crest Hone Owners Association
Koseowners of Park Lido Association, Newport Beach 123
individuals)

Newport Harbor Area Chacber of Co=erce
Bcttcncourt ( Associates

Lido Sands Coaaunlty Association
The Newport Consorvancy
Orango County Coastkeoper

SB 124 (Johnson) continued
Page 5

Nuserous private citizens

OPPOSE: As of Harch 29, 2001:

California Transportation Cosaisslon

FISCAL COMMITTEE; Senate Appropriations Co—ilttoo
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29 Orchard Lake Forest California 92630-8300

Telephone: (949) 837-0404 Facsimile: (949) 837-5834 

GLENN LUKOS ASSOCIATES

Regulatory Services

 
 
 
September 19, 2011 
 
 
Erin McCarthy  
U.S. Fish & Wildlife Service 
6010 Hidden Valley Road 
Carlsbad, California  92009 
 
 
SUBJECT: Results of Dry-Season Survey for Listed Fairy Shrimp for a Single Feature at the 

412.5-acre Newport Banning Ranch Property, City of Newport Beach and 
Unincorporated Orange County, Orange County, California 

 
 
Dear Ms. McCarthy: 
 
Please accept this letter and attachments as the final report regarding the results of a dry-season 
survey for listed fairy shrimp within a single feature (BRC 39) at the above referenced property.  
The survey of the subject feature was conducted in coordination with Chris Medak of USFWS, 
who suggested that a dry-season survey for this feature be conducted.   
 
The Newport Banning Ranch property is approximately 412 acres and is located within both the 
City Newport Beach as well as an unincorporated portion of Orange County.  The property is 
located north of Pacific Coast Highway (PCH), east of the Santa Ana River, south of 19th Street, 
and west of existing residential and commercial areas.  The Project is situated within 
Unsectioned areas of Township 6 South, and Range 10 West of the USGS Newport Beach 7.5’ 
Topographic quadrangle maps [Exhibit 1 – Vicinity Map].  The Study Area occurs at Universal 
Transverse Mercator (UTM) coordinates 412214 mE and 3722187 mN. 
 
As noted in our September 14, 2011 notification, David Moskovitz (TE-084606-1) is the point of 
contact for GLA and Frank Wegscheider (TE-038716-2) conducted the dry-season sampling in 
accordance with the U.S. Fish and Wildlife Service Vernal Pool Branchiopods Survey Guidelines 
(USFWS 1996).  The survey was limited to one disturbed feature located near the southeast 
corner of the site consisting of a low area in a drainage swale that currently supports a 
predominance of upland grasses and forbs but which ponded water in late December 2010 
following extreme rainfall events.  A photograph of BRC 39 is included as Exhibit 2. 
 

Exhibit 13, Page 54 of 74



Erin McCarthy 
U.S. Fish and Wildlife Service 
September 19, 2011 
Page 2 
 
 
METHODS 
 
Soil Collection 
Soil sample collection was conducted by Frank Wegscheider and followed the USFWS Interim 
Survey Guidelines to Permittees for Recovery Permits Under Section 10(a)(1)(A) of the 
Endangered Species Act for the Listed Vernal Pool Branchiopods (April 1996).  The subject 
feature was sampled at 10 equidistant points starting at the edge of the feature continuing 
lengthwise and widthwise, including at least two samples from the lowest portions.  Soil samples 
of approximately 100-milliliter (ml) aliquots were removed at each sub-sample site (for a total of 
1 liter/ponded area) and transferred to labeled plastic bags for future analysis.  The feature had 
been previously mapped by Tony Bomkamp of GLA using sub-meter global positioning system 
(GPS) technology and photographed. 
 
Soil Analysis 
USFWS-approved branchiopod biologist Frank Wegscheider conducted soil analyses.  Soil 
samples were placed into a one-gallon plastic container and allowed to pre-soak in water.  The 
resulting slurry was slowly poured into a graded set of stacked U.S. standard eight-inch soil 
sieves (710, 300, and 150 micron), while concurrently being gently washed with flowing water.  
Water was directed through the samples for a time period sufficient to wash all of the resting 
eggs (cysts) into the 150-micron sieve.  Soil remaining in the 150-micron and 300-micron sieves 
was used for analysis. The Project site lies outside of the currently documented range of the 
federally endangered vernal pool tadpole shrimp (Lepidurus packardi), which is endemic to 
California’s Central Valley; therefore, it was unnecessary to examine the 300-micron sample.  
Nonetheless, the 300-micron sample was examined for the presence of cladoceran ephippia.  To 
facilitate the analyses, the 150-micron samples were transferred to a saturated sodium chloride 
(NaCl) solution whereupon the organic components were twice decanted.  The remaining organic 
contents were then examined under a Bausch & Lomb dissecting microscope at 10-30X for the 
presence of anostracan cysts. 
 
RESULTS OF THE 2011 DRY-SEASON STUDY 
 
Anostracan (fairy shrimp) cysts were not detected within the feature and it is concluded that 
listed fairy shrimp, specifically the San Diego fairy shrimp does not occur within this feature.  
Notably, cysts of widespread and common seed shrimp (Ostracoda) were also not detected within 
the feature.  A number of hexapod (insect) parts were found in the soil samples taken from this 
feature but were not identified to species.   
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DISCUSSION 
 
In our notification, we noted that based on separate site assessments conducted by BonTerra 
Consulting permitted Biologists Allison Rudalevige (TE177979-0) and Jeff Crain (TE-047998-
1)1 as well as by Tony Bomkamp of GLA (TE-825679-1 - permit currently inactive), BRC-39 is 
not a vernal pool, lacking not only vernal pool indicator species but also lacking a predominance 
of wetland indicator plants along with a complete absence of indicators for hydric soils, showing 
that it rarely ponds and then for only short duration.  The dry-season survey results confirm this, 
and the lack of not only Anostracan cysts but also cysts of Ostracoda demonstrates that the 
feature as noted ponds at best rarely, and when it does (i.e., following extreme rainfall in late 
December 2010), the ponding lasts for only brief periods.  In our notification, GLA proposed a 
modified protocol consisting of one dry-season sampling as a “complete” survey in the event that 
fairy shrimp cysts are absent, including the listed San Diego fairy shrimp and common versatile 
fairy shrimp (both of which are absent).  Given the complete absence of Anostracan cysts, GLA 
believes that the dry-season survey has definitively demonstrated that listed species do not occur 
within feature BRC-39 due to the lack of suitable habitat and that a “Complete” survey has been 
accomplished for this feature.  No additional wet- or dry-surveys are necessary.   

                                                 
1 The results of the BonTerra’s review of the site relative to potential areas of seasonal ponding are included in a 
report dated September 9, 2011 referencing: Supplemental Biological Resource Information for the Sunset Ridge 
Park Project.  This report was submitted to Chris Medak of your office. 

Table 1: Feature BCR 39 

Subsample 
number 

Cyst quantity Genus/species 
Ostracod 

cysts 
Hexapod 

exoskeleton 
Cladocera ephippia 

1 0 N/A 0 + 0 

2 0 N/A 0 + 0 

3 0 N/A 0 + 0 

4 0 N/A 0 + 0 

5 0 N/A 0 + 0 

6 0 N/A 0 + 0 

7 0 N/A 0 + + 

8 0 N/A 0 + + 

9 0 N/A 0 + + 

10 0 N/A 0 + 0 
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If you have any questions regarding this request, please call me at (949) 837-0404, ext. 42, or 
Tony Bomkamp at ext. 41. 
 
I certify that the information in this survey report and attached exhibits fully and accurately 
represents my work. 
 
 
GLENN LUKOS ASSOCIATES, INC. 
 
 
 

 TE-084606-1     9/19/2011 
____________________________________________________________________________ 
David F. Moskovitz   Permit #      Date 
Biologist 
 
 
 
s:0472-8a.2011_dry survey_90 day.doc 
 
 
 
CC: Christine Medak (U.S. Fish and Wildlife Service) 
 Jonna Engel (California Coastal Commission) 
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October 18, 2011 
 
 
Mr. Michael Sinacori, P.E. VIA EMAIL 
Public Works Department MSinacori@city.newport-beach.ca.us 
City of Newport Beach 
3300 Newport Boulevard 
Newport Beach, California 92663 

Subject: Supplemental Biological Resource I nformation for the Sunset Ridge Park Project 
[CDP Application No. 5-10-168] 

Dear Mr. Sinacori: 

This Letter Report presents sup plemental information regarding response to  information 
provided in the Coastal Commission  Staff report dated September 22, 2 011. Issues addressed 
include wildlife movement and a seep along Superior Avenue. 

Wildlife Movement 

In section B.5 of the sta ff report, Coastal Staff notes concer ns with the required security fence 
serving as an impediment to wild life mobility; specifically, Staff note s the importance of 
maintaining coyotes in the ecosyste m on site. Due to the co nstraints imposed by State Law o n 
security fences on sites with active oil operations, leaving crawl spaces within the fence is not 
permissible.  

However, the City is proposing an alternative solution which will address Staff’s concerns about 
the free passage of coyotes on the subject sit e. Specifically, the City is proposing th e use of a 
24” diameter culvert which will facilitate wildlife passage from the rock ditch located on the east 
side of the proposed Park access road to the westerly side. In additio n, the City i s proposing 
12” arched openings underneath the security fence (as illustrated below) in multiple locations as 
recommended by the U.S. Fish and Wildlife Service (USFWS).  
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Based on guidelines from the Federal Highway Administration U.S. Department of 
Transportation1 these culverts and arched openings will provide adequate move ment 
opportunities for target species such as the coyote.  

Seep Along Superior Avenue 

A seep supporting non-native and native vegetation occurs along Superior Avenue. A hydrology 
study conducted by Leighton Consulting demo nstrated that the seep  is not be ing fed by an  
aquifer but is rather t he result of  seepage f rom the residential de velopment north of th e 
proposed Park site and site-specific surface infiltrations from precipitation (Leighton 2009). As a 
result, the artificial seep is expecte d to flu ctuate due to ra infall and/or overwatering by uphill 
residents.  

In addition, this artificial seep conta ins very small areas of  hydric soils and some hydrophytic 
vegetation in an area d ominated by non-native/invasive plant species ( such as pampas grass 
[Cortaderia selloana]). Also, the micro vegetation mapping completed by BonTerra Consulting at 
the request of Dr. Eng el showed the limited ex tent and isolation of hydrophytic vegetation 
resources along Superior Avenue. It is importan t to note th at the area containing the artificial 
seep is a m anufactured slope with erosion-control structures (i.e., bench drains an d V-ditches) 
and would not likely be sustainable over time if up-slope watering regimes area modified. This 
seep is not part of a natural drainage, is not fed by an aqu ifer, is in a highly devel oped urban 
area, is isolated from a ny natural drainage or riparian resource, and is of very low function and 
value.  

Regardless of these facts, the area  has been identified by Coastal St aff as a we tland. The 
Coastal Staff state that  the wetland is located 40 feet from the edge of grading and that this 
buffer may not be adequate to protect the wetlands. Th e consideration of a bu ffer needs t o 
consider the existing conditions of t he site and not an arb itrary 100-feet environmental buffer 
that is unilaterally applied to a re source without regard to the dynamics of the site, r esource in 
questions, or the off-site influence  already existing. The “wetland” in question is currently  
located between a sidewalk and drainage culvert on the bottom edge of the “wetland” and below 
a concrete “V” ditch upslope. Ther e currently is no buffer to the site, nor is one necessary.  
Pedestrian, bike, and 6 lanes of vehicular traffic are within 8 feet of the se areas. The mule fat 
growing in this area is located approximately 3 5 feet below the existing top of slope. Any buffer 
greater than the 40 feet provided by the proposed project is beyond tha t which currently exist s 
and does not provide any added value to the resource the CCC Staff is attempting to protect.  

Mule Fat in Western Area of Project  

The Coastal Staff state that a "wetland" is lo cated with the  Environmentally Sensitive Habitat 
Area West (ESHA) are a. The "wetland" staff are referring to is an area containing  scattered 
mule fat ( Baccharis salicifolia) plants with an understory of almost exclusively non-native,  
invasive species such as hottentot fig ( Carpobrotus edulis) and pam pas grass. Myoporum 
(Myoporum laetum), another large invasive non-native species, is prevalent in this area. Coastal 
Staff state that the proposed buffers (30 feet from grading  and 55 fee t from the  road edge) 
would not meet the Commission's ty pical buffer. Rather that applying an arbitrary 100-foot wide 
buffer to an area, Coastal Staff needs to consider the existing conditions of the site  and adjust 
the buffer size accordingly. The “wetland” in question is currently located within 60 feet of 6-lane 
traffic along West Coast Highway. Dirt slopes,  drainage ditches, and vegetation maintained by  

                                                 
1  Clevenger, T. & M.P. Huijser. 2009. Handbook for Design and Evaluation of Wildlife Crossing Structures in North 

America. Department of Transportation, Federal Highway Administration, Washington D.C., USA. 
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Caltrans are also immediately adjacent to this a rea (within 25 feet of the wetland). To require a 
buffer greater than that which currently exists  is unreasonable as it does not provide any added  
value to the resource the CCC Staff is attempting to protect.  

BonTerra Consulting appreciates the opportunity to assist with this project. Please contact me at 
(714) 444-9199 if you have questions or comments. 

Sincerely, 

BONTERRA CONSULTING 
 
 
 
Ann M. Johnston 
Principal 
 

 
cc: Dave Webb, Deputy Public Works Director, City of Newport Beach 

Leonie Mulvihill, Assistant City Attorney, City of Newport Beach 
 
 
R:\Projects\Newport\J016\Resposne to CCC Staff Report-101811.docx 
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