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SUBJECT:

Appeal No. A-1-MEN-11-045 (Hantzsche, Neth and Bishop, local
permit # CDMS 4-2006), Appeal by Commissioners Dayna Bochco and
Esther Sanchez of Mendocino County decision approving a coastal
development minor subdivision of a 23.16-acre parcel to create two
parcels, one containing 10.16 acres and one containing 13.0 acres. The
approved development includes an identified building site on the
subdivided parcel which is described as “Parcel 2” and an existing
single-family residential development on the portion described as
“Parcel 1.” The parcel is located near Anchor Bay, north of Gualala, and
0.25 mile west of Iversen Road on Hilltop Lane a.k.a. Timberwood Way
Road (private), at 30300 Hilltop Lane(APN 141-100-35).
Appeal filed: November 17, 2011; 49th day: January 5, 2012.

Recommendation:
Staff recommends that the Commission determine that a substantial issue exists with
respect to the grounds on which Appeal No. A-1-MEN-11-045 has been filed and that the
Commission hold a de novo hearing.
Staff recommends a NO vote on the following motion and resolution:
Motion & Resolution. I move that the Commission determine and resolve that:
Appeal No. A-1-MEN-11-045 raises no substantial issue with respect to the grounds
on which the appeal has been filed under Section 30603 of the Coastal Act regarding
consistency with the Certified Local Coastal Plan and/or the public access and
recreation policies of the Coastal Act.
Following the staff recommendation by voting no will result in the Commission
conducting a de novo review of the application, and adoption of the following findings.
Passage of this motion via a yes vote, thereby rejecting the staff recommendation, will
result in a finding of No Substantial Issue, and the local action will become final and
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effective. The motion passes only by an affirmative vote of the majority of the appointed
Commissioners.
The Coastal Act presumes that an appeal raises a substantial issue of conformity of the
approved project with the certified LCP, unless the Commission decides to take public
testimony and vote on the question of substantial issue.

IMPORTANT NOTE:
THE COMMISSION WILL NOT TAKE PUBLIC TESTIMONY DURING THE
SUBSTANTIAL ISSUE PHASE OF THE APPEAL HEARING UNLESS
THREE COMMISSIONERS REQUEST IT.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that the appeal raises no substantial issue of conformity of the
approved project with the certified LCP. Since the staff is recommending substantial issue,
unless three Commissioners object, it is presumed that the appeal raises a substantial issue
and the Commission may proceed to its de novo review at the same or subsequent meeting.
The Commission will not take public testimony during this phase of the appeal hearing
unless three Commissioners request it.
If the Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have three minutes per side to address whether the appeal
raises a substantial issue. The only persons qualified to testify before the Commission on
the substantial issue question are the applicants, the appellant and persons who made their
views known to the local government (or their representatives). Testimony from other
persons regarding substantial issue must be submitted in writing. It takes a majority of
Commissioners present to find that no substantial issue is raised.
Unless it is determined that there is no substantial issue, the Commission will proceed to
the de novo portion of the appeal hearing and review the merits of the proposed project.
Oral and written public testimony will be taken during this de novo review which may
occur at the same or subsequent meeting.

Findings:
1.

Project and Site Description

On October 20, 2011, the County of Mendocino approved Coastal Development Minor
Subdivision # CDMS 4-2006 of a 23.16-acre parcel to create two parcels, one containing
10.16 acres and one containing 13.0 acres. The approved development includes an
identified building site on the subdivided parcel which is described as “Parcel 2.” The
undivided parcel in its current form contains an existing single-family residential
development on the portion described as “Parcel 1” in the County staff report. The parcel
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(APN 141-100-35) is located near Anchor Bay, north of Gualala, and 0.25 mile west of
Iversen Road on Hilltop Lane a.k.a. Timberwood Way Road (private), at 30300 Hilltop
Lane.
The County staff report indicates that according to the CA Natural Diversity Database
(CNDDB), pygmy cypress1 trees are located in the area, and makes reference to a June
2008 botanical report prepared by a consulting biologist. Although not referenced in the
County staff report, the June 2008 botanical report additionally identifies “several
locations of rare plants and plant communities” present in the area. The County staff report
includes excerpts from the botanical report that discuss development within ESHA buffer,
but does not specify the distance between development and ESHA, except for 100-foot
buffer setbacks from riparian ESHA that also occurs on the site. A site plan included in the
June 2008 botanical report shows the existing access road and driveway that will serve
Parcel 2 are located within rare plant ESHA and within the 50-foot minimum ESHA
buffers.
The County staff report also references a site visit on June 11, 2009 with CA Department
of Fish and Game (CDFG) staff who identified Bishop Pine (Pinus muricata) forest on the
site. The building site identified for Parcel 2 is located within the Bishop pine forest, south
of an existing 12-foot-wide unpaved driveway. Bishop pine forest (also known as Northern
Bishop Pine Forest), is recognized as a rare and endangered plant community2, however
the consulting botanist characterized the approximately one-acre stand as non-ESHA
“because of the size.”
The project as approved by the County includes special conditions that require, among
other things, the following be completed prior to filing a Parcel Map: submittal to the
Division of Environmental Health (DEH) of an acceptable water quantity evaluation to
demonstrate adequate water supply (Condition No. 7); submittal to DEH evidence of an
adequate septic site (Condition Nos. 4, 5, and 9); mitigation for botanical impacts by using
permeable surfaces for the parking area and road surfaces on Parcel 2 in place of asphalt,
and prohibiting planting of invasive landscaping plants within the ESHA buffers
(Condition No. 11); improvements to the access easement road (Condition No. 16);
improvements to the private driveway approach to increase width to 18 feet, with surfacing
comparable to that of the County Road (Condition No. 17); and compliance with
recommendations from California Department of Forestry (CalFire).
The parcels are designated on the Land Use Plan Map as Rural Residential, Ten Acre
Minimum with a Rural Residential –Density Limit of ten acres (RR-10/ RR-10 DL). The
parcels show a similar zoning designation on the Coastal Zoning Map (RR-10/ RR-10 DL).
The parcel is located in a designated “critical water resources” area with a “high fire
hazard” ranking.

1

The CA Rare Plant Rank designation for Mendocino pygmy cypress (Hesperocyparis pygmaea) is 1B.2,
meaning the species is Rare, threatened, or endangered in California and elsewhere, and fairly endangered in
California. The global and state ranks for this species are G2/S2, respectively, indicating the species is
imperiled.
2
CDFG Biogeographic Branch (http://www.dfg.ca.gov/biogeodata/vegcamp/natural_communities.asp) ranks
Bishop Pine forest as “G3S3,” highly imperiled, and of high priority for inventory in the CNDDB.
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2.

Appeal

Pursuant to Coastal Act Section 30603, this approval is appealable to the Commission
because the approved land division is a form of development that is not designated as the
“principal permitted use” under the certified LCP.
The appellant (Commissioners Dayna Bochco and Esther Sanchez) claims that the
approved project is inconsistent with the policies and standards of the Mendocino County
certified Local Coastal Program (LCP) relating to protection of environmentally sensitive
habitat areas (ESHAs), and to regulations regarding sewer and water services for coastal
rural land divisions and other development.
3.

Substantial Issue Analysis

Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it
determined that no substantial issue exists with respect to the grounds on which the appeal
has been filed.3 Commission staff has analyzed the County’s Final Local Action Notice for
the development (Exhibit No. 6), appellant’s claims (Exhibit No. 5), and the relevant
requirements of the LCP (Appendix B). Staff recommends that the Commission find that
the appeal raises a substantial issue of conformance of the approved development with
respect to the policies of the certified LCP regarding the protection of wetlands and ESHA
as explained below.
A.

Substantial Issue With Respect to ESHA Protection Policies of the Certified LCP

The County staff report references a site visit on June 11, 2009 with CA Department of
Fish and Game (CDFG) staff who identified Bishop Pine (Pinus muricata) forest on the
site. The building site identified for Parcel 2 is located within the Bishop pine forest, south
of an existing 12-foot-wide unpaved driveway. Bishop pine forest (also known as Northern
Bishop Pine Forest), is recognized as a rare and endangered plant community, however the
consulting botanist characterized the approximately one-acre stand as non-ESHA “because
of the size.”
Northern Bishop Pine Forest ESHA
ESHA, as defined in Section 30107.5 of the Coastal Act, Section 3.1 of the certified
Mendocino County LUP, and CZC Section 20.308.040(F) is “…any area in which plant or
animal life or their habitats are either rare or especially valuable because of their special
nature or role in an ecosystem and which could be easily disturbed or degraded by human
activities.” Thus, Coastal Act Section 30107.5, LUP Section 3.1, and CZC Section
20.308.040(F) set up a two part test for determining an ESHA. The first part is determining
whether an area includes plants or animals or their habitats that are either: (a) rare; or (b)
3

The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making
substantial issue determinations: the degree of factual and legal support for the local government’s decision;
the extent and scope of the development as approved or denied by the local government; the significance of
the coastal resources affected by the decision; the precedential value of the local government’s decision for
future interpretations of its LCP; and, whether the appeal raises only local issues, or those of regional or
statewide significance.
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especially valuable because of their special nature or role in an ecosystem. If so, then the
second part asks whether such plants, animals, or habitats could be easily disturbed or
degraded by human activities. If so, then the area where such plants, animals, or habitats
are located is deemed ESHA by Section 30107.5, LUP Section 3.1, and CZC Section
20.308.040(F).
The first test for determining ESHA under Section 30107.5, LUP Section 3.1, and CZC
Section 20.308.040(F) is whether an area including plants or animals or their habitats is
either (a) rare, or (b) especially valuable because of its special nature or role in an
ecosystem. The CA Department of Fish and Game recognizes special status natural
communities as communities that are of limited distribution statewide or within a county or
region and are often vulnerable to environmental effects of projects4. These communities
may or may not contain special status species or their habitat. The CA Department of Fish
and Game List of California Terrestrial Natural Communities5 ranks Bishop Pine forest
community type as “G3S36,” highly imperiled, and of high priority for inventory in the
CNDDB. Because of its relative rarity at the state and global levels, Northern Bishop pine
forest meets the rarity test for designation as ESHA under the above cited Coastal Act and
LCP policies.
The second test for determining ESHA under Coastal Act Section 30107.5 (Section 3.1 of
the certified LUP) is whether the habitat could be easily disturbed or degraded by human
activities and developments. As described in A Manual of California Vegetation, “Bishop
pine is a closed-cone conifer that produces cones at 5-6 years of age; cones remain closed
for several years and open after fire or on hot days.”7 Northern Bishop pine forest has been
extensively compromised in Mendocino County in recent years due to threats from Pitch
pine canker (Fusarium subglutinis f. sp. pini) and needle blight caused by Dothistromoa
septospora, in addition to threats from development. The concentrations of Bishop pine
trees within the project foot print could be easily disturbed or degraded by human activities
and developments such as those that would be necessary to develop the identified building
site including grading, paving, building construction, foot trampling, etc. Additionally, the
site is located in a designated high fire hazard area; California law (PRC 4291) requires
property owners and/or occupants to create 100 feet of defensible space around homes and
buildings, which would result in even greater clearance of Bishop pine forest around the
building site that would result from the approved subdivision. Such activities would
fragment or otherwise demolish the habitat, reduce habitat size, increase opportunities for
establishment of nonnative and invasive species, and degrade and alter habitat quality and
conditions that are integral to the “special nature” of the existing habitat area. Given these
4

Department of Fish and Game. November 24, 2009. Protocols for Surveying and Evaluating Impacts to
Special Status Native Plant Populations and Natural Communities. Available online at
http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/Protocols_for_Surveying_and_Evaluating_Impacts.pdf
5
http://www.dfg.ca.gov/biogeodata/vegcamp/pdfs/natcomlist.pdf. The rare natural communities are
asterisked on this list.
6
In this case, the California Heritage (CNDDB) ranking of G3/S3 describes the global rank (G rank) and the
state rank (S rank) for Northern Bishop pine forest in California as vulnerable and at moderate risk of
extinction due to a restricted range, relatively few populations (often 80 or fewer), recent and widespread
declines, or other factors making it vulnerable to extirpation.
7
Cope 1993e, in Sawyer et al. 2009. A Manual of California Vegetation, Second Edition. California Native
Plant Society, Sacramento. 1300 pp.
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threats, the Northern Bishop pine forest meets the second test for determining ESHA under
Section 30107.5 of the Coastal Act, LUP Section 3.1, and CZC Section 20.308.040(F).
The consulting botanist states in the June 2008 botanical report (Exhibit 6, commencing on
page 33) that “The bishop pine forest is approximately one acre and was not considered an
ESHA” but offers no supporting documentation as to why a 1-acre stand would not be
considered ESHA. In fact, the June 2008 botanical report describes a seemingly intact
forest characterized by an assemblage of native understory plants that are often associated
with Bishop Pine forest, including Manzanita (Arctostaphylos glandulosa ssp. glandulosa)
and huckleberry (Vaccinium ovatum). It is also questionable whether the Bishop Pine
forest community type is actually limited to the area delineated by the consulting biologist.
The community type appears to extend beyond both the delineated area and beyond parcel
boundaries. The consulting biologist describes the presence of approximately 15
individuals of the rare Mendocino pygmy cypress and approximately 3 acres of the rare
Mendocino pygmy cypress forest community in the area, and describes vegetation on the
site as “predominantly a forest of mixed conifers such as redwood (Sequoia sempervirens),
Douglas-fir (Pseudotsuga menziesii), and bishop pine” but provides no characterization of
percent cover of species. The Bishop Pine Forest Alliance8 includes several equally-rare
plant associations, including Bishop pine-Mendocino pygmy cypress; Bishop pineDouglas-Fir; and Bishop pine-Manzanita. Absent documentation, it is unclear whether the
surrounding vegetation described by the botanist is in fact part of a greater assemblage of
the Bishop Pine Forest Alliance. However, an April 1, 2010 floristic survey report
prepared by another consulting biologist for the immediately adjacent parcel to the west
(APN 141-100-34) identified several areas of Bishop pine forest. Given the relatively
undeveloped surrounding landscape, and documented occurrences of Bishop pine forest on
the adjacent parcel, it is possible that this forest community type extends beyond the
artificial parcel boundaries at the site.
Regardless of whether the stand of Northern Bishop pine forest is 1 acre or larger, even 1
acre of Bishop pine forest may be contributing in a significant way to the forest ecosystem
and the long-term sustainability of the habitat by providing such things as areas for
regeneration of genetic diversity, wildlife habitat, or protection of genetic diversity in
existing trees. Given recent pathogenic threats, protection of genetic diversity and
potentially resistant strains through retention of trees becomes increasingly important to
the long-term health and viability of the Northern Bishop Pine forest community type.
Land divisions and Residential Development are Not Allowable Uses in ESHA
The approved subdivision includes an identified building site that would be located within
Northern Bishop Pine Forest ESHA, and steep slopes preclude locating the building site on
much of the rest of proposed Parcel 2. However, the County’s findings fail to address how

8

The vegetation classification system is based on the classification put forth in the second edition of “A
Manual of California Vegetation,” (MCV) which is the California expression of the National Vegetation
Classification System (NVCS) (Grossman et al. 1998) and includes alliances (a floristically defined
vegetation unit identified by its dominant and/or characteristic species) and associations (the finer level of
classification beneath alliances).
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these ESHA resources will not be significantly degraded by the proposed development as
required by CZC Section 20.532.100(A)(1)(a).
LUP Policy 3.1-7 and CZC Section 20.496.020 (A)(1) allow for development to be
permitted within a buffer area if the development is for a use that is the same as those uses
permitted in the adjacent environmentally sensitive habitat area, and if the development
complies with specified standards as described in subsections (1)-(3) of LUP Policy 3.1-7
and 4(a)-(k) of Section 20.496.020. CZC Section 20.532.100(A)(1)(a) requires that ESHA
resources affected by development will not be significantly degraded by the proposed
development. The LCP policies identify specific uses permitted in wetland and riparian
ESHAs, but do not specifically identify what uses are allowed within rare plant community
ESHA, and by extension, within the rare plant buffer.
Coastal Act Section 30240(a) states that environmentally sensitive habitat areas shall be
protected against any significant disruption of habitat values, only uses dependent on those
resources shall be allowed within those areas. Although Section 30240 of the Coastal Act
is not listed in the section of the certified Land Use Plan entitled, “Coastal Element
Policies: Habitats and Natural Resources,” which contains LUP Policy 3.1-7 and other
LUP policies governing the protection of ESHA, Section 30240 is listed and referred to in
the narrative for the section of the Land Use Plan containing the other LUP policies
governing the protection of ESHA.
Although local governments are responsible for drafting the precise content of their LCPs,
the Coastal Act requires that LCPs must, at a minimum, conform to and not conflict with
the resource management standards and policies of the Coastal Act. It can be presumed
that the County was aware that the Coastal Act established the minimum standards and
policies for local coastal programs and knew, that in drafting its local coastal program, it
was constrained to incorporate the development restrictions of Section 30240(a) of the
Coastal Act, including the restriction that only uses dependent on those resources shall be
allowed in those areas. It can also be assumed that in certifying the Mendocino County
LCP, the Commission understood and found that the LCP conformed to (i.e. incorporated)
the minimum policies and standards of the Coastal Act, including the development
restrictions of Section 30240(a).
As noted above, the narrative for the section of the Land Use Plan containing LUP policies
governing the protection of ESHA includes Section 30240. In addition, the narrative
contains statements that acknowledge the protections afforded by Section 30240 and the
County’s commitment to incorporate those protections into the LCP, including the
following statements:
•

“The Coastal Act mandates the preservation of significant natural resources
and habitats;”

•

“Throughout all policies pertaining to Habitats and Natural Resources shall
run the continuous theme that natural habitat areas constitute significant
public resources which shall be protected not only for the wildlife which
inhabits those areas but for the enjoyment of present and future populations
of the State of California;”
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•

This Local Coastal Plan represents the commitment of the County of
Mendocino to provide continuing protection and enhancement of its coastal
resources

The LCP policies do not expressly authorize non-resource dependent uses nor any other
uses within rare plant ESHA. The fact that the LCP policies do not specifically state what
uses are allowed within rare plant ESHA does not mean the policy is intended to relax the
restriction of Section 30240(a) of the Coastal Act that limits uses in habitat areas to those
dependent on habitat resources. An LCP policy that allowed non-resource dependent uses
in rare plant ESHA would be inconsistent with and directly conflict with Section 30240(a).
Moreover, the provisions in the LCP concerning permissible development in habitat areas
are not incompatible with the restrictions in Section 30240(a). These provisions refer
generally to maintaining minimum buffers between development and ESHA, which is not
inconsistent with restricting development within rare plant ESHA to resource dependent
uses. Therefore, the Commission finds that the Mendocino County LCP policies governing
rare plant habitat areas restrict development to resource dependent uses that do not
significantly disrupt habitat values.
With regard to the appellants’ contention alleging an inconsistency of the approved
development with land division provisions of the certified LCP that disallow land divisions
within ESHA or ESHA buffers, LUP Policy 3.1-32 limits land divisions which are located
within ESHAs and does not permit such land divisions if any parcel being created does not
have an adequate building site which would allow for the development of the building site
consistent with LUP Policy 3.1-7. In addition, CZC Section 20.496.020(A)(3) explicitly
disallows new subdivisions that create or provide for new parcels entirely within a buffer
area. Additionally, CZC Section 20.524.010(B)(g) requires that land divisions shall not
have significant adverse effects, either individually or cumulatively, on ESHAs or on other
coastal resources, and CZC Section 20.524.010(B)(m) requires that identified coastal
resources within the proposed area to be divided are protected from significant adverse
environmental impacts. Neither the approved subdivision nor the future residential
development that the subdivision will facilitate are in any way dependent on the rare
Northern Bishop Pine Forest ESHA habitat at the site, but would occur within a rare plant
community ESHA and within buffer areas that are required to be established around rare
plant ESHAs. The County’s findings do not analyze alternatives, including the no-project
alternative, to demonstrate options that would best avoid significant adverse effects on the
ESHA.
The degree of factual and legal support for the County’s action is lacking, given that the
findings do not adequately evaluate or demonstrate why the one-acre size of Northern
Bishop Pine Forest community was excluded from ESHA designation. In addition, as
discussed below, the County staff report does not disclose or discuss that the road
improvements required as conditions of the approved subdivision may result in direct
impacts to Mendocino pygmy cypress trees and/or thin-lobed horkelia plants. The
protection of ESHA in the coastal zone is an issue of statewide concern addressed by
Section 30240 of the Coastal Act. In addition, the degree of factual and legal support for
the County’s action is further lacking because the findings do not adequately evaluate or
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represent the full extent of habitat conditions and threats to rare habitats in relation to the
approved subdivision.
Therefore, as neither the approved subdivision or the future residential use it will facilitate
are listed in the LCP as allowable uses within rare plant ESHA and ESHA buffers, and the
Coastal Act only allows resource dependent uses within an ESHA, the Commission finds
that the appeal raises a substantial issue with respect to conformance of the Countyapproved development with the use limitations of the certified LCP, including its
references to 30240, and including but not limited to LUP Policies 3.1-7 and 3.1-32, and
CZC Sections 20.496.020 and 20.524.010.
Land divisions and Residential Development are Not Allowable Uses in ESHA buffers
The appellants allege that the approved land division is inconsistent with LCP provisions
pertaining to ESHA buffers. The County staff report (Exhibit 6) indicates that according to
the CA Natural Diversity Database (CNDDB), pygmy cypress9 trees are located in the
area, and makes reference to a June 2008 botanical report prepared by a consulting
biologist (Exhibit 6, commencing on page 33), but does not address ESHA buffer setback
distances from the rare Mendocino pygmy cypress trees, which the botanical report
indicates occur on the site. Although not referenced in the County staff report, the June
2008 botanical report additionally identifies “several locations of rare plants and plant
communities” present in the area. The botanical report further indicates that the rare plants
known as thin-lobed horkelia (Horkelia tenuiloba10) and Mendocino cypress
(Hesperocyparis pygmaea11) occur in the area in addition to the rare plant community
known as Mendocino pygmy cypress forest12, and several watch-list13 species. The
botanical report indicates that thin-lobed horkelia plants were observed “on the road bench
edge or the inboard ditch and cut slope associated with Timberwood Way Road,” and that
the Mendocino pygmy cypress forest occurs on the opposite side of the road from the
subject parcel.
The County staff report includes excerpts from the botanical report that discuss
development within ESHA buffer, but does not specify the distance between development
and ESHA, except for 100-foot buffer setbacks from riparian ESHA that also occurs on the
9

The CA Rare Plant Rank designation for Mendocino pygmy cypress (Hesperocyparis pygmaea) is 1B.2,
meaning the species is Rare, threatened, or endangered in California and elsewhere, and fairly endangered in
California.
10
The CA Rare Plant Rank designation for thin-lobed horkelia (Horkelia tenuiloba) is 1B.2, meaning the
species is Rare, threatened, or endangered in California and elsewhere, and fairly endangered in California.
The global and state ranks for this species are G2/S2.2, respectively, indicating the species is imperiled and
fairly threatened in California, with a moderate degree and immediacy of threat.
11
Mendocino cypress, also commonly known as Pygmy cypress, is treated as Hesperocyparis pygmaea in the
current taxonomic literature (e.g., http://ucjeps.berkeley.edu/about_ICPN.html). The species was formerly
referred to as, and is synonymous with, both Cupressus goveniana ssp. pygmaea and Callitropsis pygmaea.
12
CDFG Biogeographic Branch (Ibid. 2) ranks Mendocino pygmy cypress woodland as “G2S2,” highly
imperiled, and of high priority for inventory in the CNDDB.
13
The California Rare Plant Rank (CRPR) system assigns a “watch list” designation to plants that are of
limited distribution or infrequent throughout a broader area in California, and whose vulnerability or
susceptibility to threat appears low at this time. While these plants are not considered “rare” from a statewide
perspective, they are uncommon enough that their status should be monitored regularly.
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site. The June 2008 botanical report recommends reduced buffers from sensitive plant
habitats but does not specify buffer setback distances for most rare plant ESHAs. A site
plan included in the June 2008 botanical report shows the existing access road and
driveway that will serve Parcel 2 are located within rare plant ESHA and ESHA buffers.
Table 4 of the botanist’s report states in Item 4(k) that: “The greatest protection is given to
the watercourse with a 100’ buffer. Mendocino cypress buffers are less than 50’ because
the plants occur next to an existing entrance road and will likely not be impacted from use
or maintenance of the road. The bishop pine forest is approximately one acre and was not
considered an ESHA.”
In Table 4 of the June 2008 botanical report included in the County staff report, the
consultant addresses buffer area requirements of CZC Section 20.496.020(A) by stating in
part that:
…Buffers were measured from the outer edge of the occurrences of Mendocino cypress on
the parcel because they are adjacent to pygmy forest across the street. However, there is an
existing road immediately adjacent to these trees and the pygmy forest, and if this
vegetation is protected, there would not likely be damage to the ESHA from a building
envelope on the proposed parcel…The Mendocino cypress is suitably adapted to
disturbance immediately adjacent to it. The pygmy forest, however, is not suited to
disturbance as clearings and road scars usually remain long after the initial disturbance.
Pygmy forest is mapped within 100’ of the parcel, but Timberwood Way skirts the outer
edge of it on the adjacent parcel…The Mendocino cypress along the driveway should
remain free of additional landscaping or open clearing. Brush can be removed from the
area but the ESHA should remain free of introduced plant species.

The County staff report describes the existing driveway as 12 feet wide, and the tentative
map included with the staff report shows the existing access road (Timberwood Way) as
18 feet wide. The project as approved by the County includes Special14 Condition No. 16
which states the following:
An eighteen (18) foot wide road shall be constructed within the access easement including
four (4) inch minimum rock base, one hundred sixty (160) foot minimum radius of
horizontal curve, grade not to exceed fifteen (15) percent, drainage culverts where
necessary. New or replaced culverts shall be a minimum of 18 inches in diameter. In areas
where radius of horizontal curve is less than 125 feet, roadway shall be widened to 22 feet.

Additionally, Special Condition No. 17 states the following:
A standard private road approach shall be constructed to a minimum width of eighteen (18)
feet, area to be improved twenty (20) feet from the edge of the County road, to be surfaced
with surfacing comparable to that on the County road.

Therefore, the approved development requires road improvements that will expand beyond
the footprint of existing development and will occur within the 50-foot buffers of several
rare plant ESHAs, including Mendocino pygmy cypress, Mendocino pygmy forest, thinleaved horkelia, and Northern Bishop pine forest. While the County staff report quotes a
portion of the botanical report that acknowledges possible impacts to ESHA resulting from
14

The final conditions as approved by the County are all described as “Standard Conditions,” rather than
separating “Standard Conditions” from “Special Conditions.” Commission staff herein interprets the sitespecific conditions imposed to address project-specific issues to be “Special Conditions.”
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development of the driveway/entrance road and that suggests mitigating by use of
permeable surfaces, the County staff report does not disclose or discuss that the
subdivision approved by the County will require road widening and improvements that
may directly impact rare plant ESHA. Based upon the site plan in the June 2008 botanical
report, road widening and resurfacing requirements between the county road and the
private driveway may additionally directly impact Mendocino pygmy cypress trees.
According to Sawyer et al. (200915), “residential development threatens many [Mendocino
pygmy] cypress stands. Lichens, especially Cladina portentosa ssp. pacifica, create
cryptogamic crusts in older stands, which are easily destroyed by foot traffic, fire, and air
pollution. Ditches change the local hydrology. Leach lines from homes add nutrients.”
Thus, as noted above, the degree of factual and legal support for the County’s action is
lacking, given that the findings do not adequately evaluate or represent the full extent of
habitat conditions and threats to rare habitats in relation to the approved subdivision.
As ESHA, wetlands, riparian areas, and endangered species habitat are subject to the
ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 20.496.020. According
to these policies, a buffer area of a minimum of 100 feet shall be established adjacent to all
ESHAs, unless an applicant can demonstrate, after consultations and agreement with the
California Department of Fish and Game (DFG) that 100 feet is not necessary to protect
the resources of that particular habitat area from possible significant disruption caused by
the proposed development. The policies state in that event, the buffer shall not be less than
50 feet in width. CZC Section 20.496.020 states the standards for determining the
appropriate width of the buffer area are the seven standards of subsections (a) through (g)
of subsection (A)(1) of that section, including (a) the biological significance of adjacent
lands, (b) sensitivity of species to disturbance, (c) susceptibility of parcel to erosion, (d)
use of natural topographic features to locate development, (e) use of existing cultural
features to locate buffer zones, (f) lot configuration and location of existing development,
and (g) the type and scale of the development proposed.
LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) further require that development
permitted within an ESHA buffer area shall generally be the same as those uses permitted
in the adjacent ESHA, and that of the permitted development allowed within an ESHA,
structures are only allowable within the buffer area if there is no other feasible site
available on the parcel. LUP Policy 3.1-18 states, in applicable part, that development
within buffer areas recommended by DFG to protect rare or endangered wildlife species
and their nesting and breeding areas shall meet guidelines and management practices
established by the Department, and must be consistent with other applicable policies of this
plan.
Furthermore, CZC 20.496.020 (A)(1)(f) specifies that where development is proposed in
an area that is largely undeveloped, the widest and most protective buffer zone feasible
shall be required. The subject parcel occurs in a largely undeveloped area surrounded by
parcels designated and zoned on the County general plan Coastal Plan Map and Coastal
Zoning Map as Rural Residential (10 acre minimum) on all sides.

15
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The County staff report includes excerpts from the botanical report that acknowledge both
potential impacts to rare plants resulting from development and road improvements, and
mitigation measures that may minimize impacts. The two mitigation measures included as
Special Condition No. 11 are as follows:
Mitigation Measure 1a: Use permeable surfaces for parking area and road surfaces on
Parcel 2. To reduce the potential for concentrated water runoff from leaving the proposed
develop sites, a permeable surface such as permeable pavers or crushed rock will be used
in place of concrete or asphalt for roads and parking areas.
Mitigation Measure 2a: Planting of invasive landscaping plants will not occur.
Landscaping within the ESHA buffers will not include any of the invasive plants in
Appendix C that are commonly used in landscaping. They include the following species:
• blue gum eucalyptus
• jubata grass or pampas grass
• ivies: English ivy, Algerian ivy. Or cape ivy
• periwinkle
• cotoneaster
• Brooms: Bridal broom, French broom, Portuguese broom, Scotch broom or Spanish
broom

Providing mitigation for impacts to ESHA does not eliminate LCP requirements that
minimum buffers be established between ESHA and development. CZC Section
20.496.020 and LUP Policy 3.1-7 require that a buffer shall not be less than 50 feet in
width, after consultation and concurrence from DFG. Furthermore, LUP Policy 3.1-7
requires that development permitted within an ESHA buffer area shall generally be the
same as those uses permitted in the adjacent ESHA. Approval of the subject development
raises a substantial issue of conformance with the ESHA policies of the certified LCP
including, but not limited to, LUP Policies 3.1-7 and 3.1-18, and CZC Section 20.496.020,
because the County not only failed to acknowledge the proximity of rare plant ESHA both
within: a) the newly-created parcel resulting from the approved subdivision; and b) along
the roads that require improvements to access the new parcel, but further did not address
how a buffer for rare plant ESHA that is less than the minimum of 100 feet is consistent
with the requirements of LUP Policy 3.1-7 and CZC Sections 20.496.020(A)(1) and (3).
Furthermore, the degree of factual and legal support for the County’s action is lacking,
given that the County failed to demonstrate how approval of a subdivision and the future
residential development it will facilitate are allowable uses within rare plant ESHA and
how the County could approve a subdivision with an identified building site that occurs in
Northern Bishop Pine forest ESHA, inconsistent with LUP policies including but not
limited to LUP Policy 3.1-7, 3.1-18, and CZC 20.496.020.
Therefore, the appeal of the subdivision as approved by the County raises a substantial
issue of conformance with the ESHA policies of the certified LCP including, but not
limited to, LUP Policies 3.1-7, 3.1-32 and CZC Section 20.496.020, because (a) the land
division as approved does not appear to retain the widest and most protective buffer zone
feasible as required by CZC 20.496.020(A)(1)(f); and (b) the County fails to address the
consistency of the project with the ESHA buffer requirements of LUP Policies 3.1-7, 3.132, and 3.1-18 and CZC Section 20.496.020, including how a buffer for rare Bishop Pine
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Forest, Mendocino pygmy cypress forest, and Mendocino pygmy cypress and thin-lobed
horkelia plant habitat that is less than the minimum of 100 feet is consistent with the
requirements of LUP Policy 3.1-7 and CZC Sections 20.496.020(A)(1) and (3).
B.

Substantial Issue With Respect to Adequacy of Water and Sewage Services
Policies of the Certified LCP

The appellants claim that the approved land division is inconsistent with LCP water and
sewage supply policies related to both coastal development projects in general and coastal
land divisions in particular (see Appendix B).
LUP 3.8-9 states that approval of the creation of any new parcels shall be contingent upon
an adequate water supply. Moreover, LUP Policy 3.8-1 and CZC Section 20.532.095(A)(2)
require, in applicable part, that the granting of any coastal development permit shall be
supported by findings which establish that the proposed development will be provided with
adequate utilities. Furthermore, both CZC Section 20.532.100(C)(1)(a) and CZC Section
20.524.010(B)(1)(c) specify that land division in rural areas may be permitted only if proof
is provided that adequate water and sewage service is available and an adequate water
supply exists during dry months to accommodate proposed parcels. The County
acknowledged the area is a critical water resources area but did not include any findings
justifying approval of the development without any prior proof of adequate water supply.
While the final findings from the Planning Commission hearing include a comment from
the applicant’s agent regarding a test well’s output, the County findings lack information
on whether testing occurred pursuant to the dry month requirements. Furthermore, no
evidence of adequate septic was provided prior to project approval.
The County staff report indicates that County Division of Environmental Health (DEH)
“has reviewed the project with regard to on-site water and sewage disposal systems. The
Environmental Health Divisions requirements to meet Conditions 4, 5, 6, 7, 8 and 9 are
recommended to mitigate any potential environmental concerns that may arise from the
placement of on site sewage disposal and replacement areas, or the placement of wells for
potable water.” As described above, the project as approved by the County includes special
conditions that require, among other things, the following be completed prior to filing a
Parcel Map: a submittal to DEH of an acceptable water quantity evaluation to demonstrate
adequate water supply (Condition No. 7); and submittal to DEH evidence of an adequate
septic site (Condition Nos. 4, 5, and 9).
Therefore, the County’s approval of the project was granted without factual support that
the newly-created parcel will have adequate water supplies or sewage capacity to serve
future development and use of the parcels, and thus without factual support that the
approved project is consistent with the water and sewage services polices of the certified
LCP cited above.
Because the subject development was approved prior to submittal of proof of adequate
water supply or an adequate sewage site and without any findings demonstrating adequate
water supply or sewage capacity, the appeal raises a substantial issue of conformance of
the project as approved with LCP water and sewer services policies related to both coastal
development projects in general and coastal land divisions in particular, including but not
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limited to, LUP Policies 3.8-1, 3.8-7, and 3.8-9, and CZC Sections 20.524.010,
20.532.095, and 20.532.100.
Summary of Findings:
The Commission finds that the appeal raises a substantial issue with respect to
conformance of the County-approved land division development with LCP policies
relating to protection of environmentally sensitive habitat areas (ESHAs), and to
regulations regarding sewer and water services for coastal rural land divisions and other
development. The Commission finds a substantial issue exists, because (1) the County
failed to address in its findings why the one-acre Northern Bishop Pine Forest surrounding
the identified building site in the approved subdivision was excluded from ESHA
designation; (2) the County approved a development for a non-allowable use in ESHA and
ESHA buffers without adequate factual or legal findings that justify the action; (3) the
County approved a land division that does not provide for a minimum 50-foot buffer
between the development and the Northern Bishop Pine Forest and other rare plant ESHA
that exists on the site without addressing the consistency of the project with the ESHA
buffer requirements of LUP Policies 3.1-4, 3.1-7, and 3.1-18 and CZC Section 20.496.020,
including how a buffer that is less than the minimum of 50 feet is allowable under the
LCP; (4) the land division as approved does not appear to retain the widest and most
protective ESHA buffer zone feasible; (5) the County approval does not adequately
demonstrate that the land division will not have significant adverse effects, either
individually or cumulatively, on ESHAs; (6) the County has not demonstrated there is not
a feasible less environmentally damaging alternative to locating the development within
the ESHA, inconsistent with the ESHA protection provisions of the certified LCP
including, but not limited to, LUP Policies 3.1-4, 3.1-7, and 3.1-18, and CZC Sections
20.496.020 and 20.532.095; and (7) the County approval did not include any findings
demonstrating adequate water supply or sewage disposal and replacement area exist to
support a land division.
Information Needed for De Novo Review of Application
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo
hearing on all appeals where it has determined that a substantial issue exists with respect to
the grounds on which an appeal has been filed. If the Commission finds substantial issue as
recommended above, staff also recommends that the Commission continue the de novo
hearing to a subsequent date. The de novo portion of the appeal hearing must be continued
because the Commission does not have sufficient information to determine what, if any,
development can be approved, consistent with the certified LCP.
Given that the project the Commission will be considering de novo has come to the
Commission after an appeal of a local government action, the Commission has not
previously been in the position to request information from the applicant needed to
determine if the project can be found to be consistent with the certified LCP. Following is
a discussion of the information needed to evaluate the development.
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1.

Submittal of Current Biological Report

As discussed previously, the project raises a substantial issue of conformance with the
policies of the LCP regarding the protection of environmentally sensitive habitat areas
(ESHA), as (1) it is unclear why the Northern Bishop Pine Forest community was excluded
from ESHA designation; and (2) the map depicting ESHA features does not appear to
designate minimum 50-foot buffers around any rare plant or sensitive natural community
ESHA.
Therefore, to determine the presence and extent of all potential sensitive plant community
and wetland and riparian habitat at and adjacent to the project site, a current botanical
survey and wetland delineation prepared consistent with Section 20.532.060 of the Coastal
Zoning Ordinance should be provided. The survey should be prepared by a qualified
biologist and should include, but not be limited to: (1) a map of all environmentally
sensitive habitat areas (ESHA) identified by the survey that addresses Northern Bishop
Pine Forest not previously identified as ESHA; and (2) a mapped delineation of all Coastal
Commission-jurisdictional wetland and riparian features at a legible scale (typically 1 inch
= 200 feet as per CZC Section 20.532.060). Each environmentally sensitive habitat area
identified should be described in detail and depicted on an ESHA map prepared for the
subject site at a minimum size of 11 inches by 17 inches. All proposed developments
should be superimposed on the map, and the map should depict 50-foot and 100-foot
buffers between all ESHAs and proposed development.
2.

Alternatives Analysis for Proposed Reduced ESHA buffers

The County’s findings do not analyze alternatives, including the no-project alternative, to
demonstrate options that would best avoid significant adverse effects on the ESHA.
Thus, an alternatives analysis must be provided that addresses the feasibility of different
building site and access alternatives for the site, including alternatives and combinations of
alternatives that would avoid or minimize encroachment into wetland, riparian, and rare
plant ESHAs and ESHA buffers, and the “no project” alternative. Alternative building site
and related access road locations should be evaluated that would avoid or minimize
encroachment into ESHAs and ESHA buffers. Furthermore, different building envelope
sizes should be evaluated, including smaller envelopes that would rely on a multi-story
building design. The alternatives analysis should include: (1) a detailed description of each
alternative and combination of alternatives; (2) what access improvements would be
needed for each alternative (e.g., amount of grading and filling, any proposed watercourse
crossing plans including but not limited to bridges, drainage control measures, etc.); (3) an
analysis of ESHA impacts associated with each alternative (e.g., amount of vegetation
requiring removal, amount of encroachment into rare plant or plant community ESHA,
etc.); and (4) mitigation measures proposed for each alternative to minimize impacts to
water quality, natural resources, and sensitive habitats.
3.

Revised ESHA Buffer Analysis

CZC Section 20.496.010 defines ESHA and includes “wetlands,” “riparian areas,” and
“habitats of rare and endangered plants and animals.” Therefore, as ESHA, wetlands,
riparian areas, and rare species habitats are subject to the ESHA buffer requirements of
LUP Policy 3.1-7 and CZC Section 20.496.020. According to these policies, a buffer area
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of a minimum of 100 feet shall be established adjacent to all ESHAs, unless an applicant
can demonstrate, after consultations and agreement with the California Department of Fish
and Game that 100 feet is not necessary to protect the resources of that particular habitat
area from possible significant disruption caused by the proposed development. The
policies state that in that event, the buffer shall not be less than 50 feet in width. CZC
Section 20.496.020 states that the standards for determining the appropriate width of the
buffer area are the seven standards of subsections (a) through (g) of subsection (A)(1) of
that section, including (a) the biological significance of adjacent lands, (b) sensitivity of
species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural topographic
features to locate development, (e) use of existing cultural features to locate buffer zones,
(f) lot configuration and location of existing development, and (g) the type and scale of the
development proposed. Furthermore, CZC 20.496.020 (A)(1)(f) specifies that where
development is proposed in an area that is largely undeveloped, the widest and most
protective buffer zone feasible shall be required.
Table 4 of the botanist’s report states in Item 4(k) that: “The greatest protection is given to
the watercourse with a 100’ buffer. Mendocino cypress buffers are less than 50’ because
the plants occur next to an existing entrance road and will likely not be impacted from use
or maintenance of the road.” However, the approved development requires road
improvements that will expand beyond the footprint of existing development and will
occur within the 50-foot buffers of several rare plant ESHAs, including Mendocino pygmy
cypress, Mendocino pygmy forest, thin-leaved horkelia, and Northern Bishop pine forest.
Based upon the site plan in the June 2008 botanical report, road widening and resurfacing
requirements between the county road and the private driveway may additionally directly
impact Mendocino pygmy cypress trees.
In Table 4 of the June 2008 botanical report included in the County staff report, the
consultant additionally addresses buffer area requirements of CZC Section 20.496.020(A)
by stating in part that:
…Buffers were measured from the outer edge of the occurrences of Mendocino cypress on
the parcel because they are adjacent to pygmy forest across the street. However, there is an
existing road immediately adjacent to these trees and the pygmy forest, and if this
vegetation is protected, there would not likely be damage to the ESHA from a building
envelope on the proposed parcel…The Mendocino cypress is suitably adapted to
disturbance immediately adjacent to it. The pygmy forest, however, is not suited to
disturbance as clearings and road scars usually remain long after the initial disturbance.
Pygmy forest is mapped within 100’ of the parcel, but Timberwood Way skirts the outer
edge of it on the adjacent parcel…The Mendocino cypress along the driveway should
remain free of additional landscaping or open clearing. Brush can be removed from the
area but the ESHA should remain free of introduced plant species.

The June 2008 buffer analysis submitted by the consultant is inconsistent with the ESHA
buffer requirements of LUP Policy 3.1-7 and CZC Section 20.496.020. Therefore, if the
alternatives analysis required under Item 2 above demonstrates there are no feasible
alternatives that do not encroach into 100-foot buffer areas, a buffer analysis shall be
provided for each alternative that includes a determination of adequate buffers as
prescribed in Coastal Zoning Code 20.496.020(A)(1)(a-g) and should depict buffers in
relation to proposed development on a map. The revised buffer analysis should include: (1)
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a thorough evaluation of the potential impacts and disturbance to ESHAs as a result of all
elements of the proposed development; and (2) a discussion of any recommended
mitigation measures to ensure that the development would be sited and designed in a
manner that would prevent impacts that would significantly degrade the area and provide
for the continuance of the ESHA, Additionally, consultation and agreement by DFG that a
protective buffer of less than 100 feet as determined pursuant to CZC 20.496.020 is
adequate to protect the ESHA resource is required if development would occur within 100
feet of any delineated ESHA.
4.

Submittal of Permit Evidence for Test Well

The project description questionnaire included in the County referral submittal includes a
project description from the applicant that states “This is a simple division of a 23.16 acre
parcel into two parcels. The only improvement contemplated is the drilling of one well on
Parcel 2- This well was already drilled in October 2005 under a valid well drilling permit.”
There does not appear to be evidence of a permit on file for previous well drilling activities
on the described Parcel 2. The well site as shown on the tentative map is located within
Northern Bishop Pine Forest ESHA. The Commission does not allow previous unpermitted
activities in ESHA to justify further impacts to ESHA. Therefore, the coastal development
permit history for the previous well drilling activities must be provided.
5.

Submittal of Evidence of Adequate Water Supply and Sewer Capacity

As discussed previously, LUP Policy 3.8-1 requires that the adequacy of water and sewage
services, among other factors, be evaluated when coastal development permit applications
are granted or modified. LUP Policy 3.8-9 states the following (Emphasis added):
Approval of the creation of any new parcels shall be contingent upon an adequate
water supply during dry summer months which will accommodate the proposed
parcels, and will not adversely affect the groundwater table of contiguous or
surrounding areas. Demonstration of the proof of water supply shall be made in
accordance with policies found in the Mendocino Coastal Groundwater Study
dated June 1982, as revised from time to time and the Mendocino County Division
of Environmental Health’s Land Division requirements as revised. (Appendix 6)
Additionally, LUP Policy 3.9-1, and Coastal Zoning Code Section 20.532.095 require that
the approving authority consider whether an adequate on-site water source to serve
proposed development is available before approving a coastal development permit. The
Mendocino Coastal Groundwater study recommends that proof of water be provided for
development in Critical Water Resource Areas, including the area where the subject
property is located.
Therefore, a dry-summer-month hydrological study involving the drilling of a test water
well(s) or other demonstration of proof of water is needed to evaluate whether adequate
water will be available to serve future development on Parcel 2 of the divided property,
consistent with the certified LCP.
In terms of septic capacity, LUP Policy 3.8-7 states the following (Emphasis added):
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Land divisions and subdivisions creating new parcels or building sites or other proposed
development, including lot line adjustments, mergers and issuance of conditional
certificates of compliance shall be approved only where a community sewage disposal
system with available capacity exists and is obligated to provide service or where a
satisfactory site for a sewage system exists. Leach field approval shall require satisfactory
completion of a site evaluation on the site of each proposed septic system. A leach field
shall not be located where the natural grade exceeds 30 percent slope or where there is
less than 5 feet of soil below the trench if natural grade exceeds 20 percent slope. This
septic system policy is consistent with the Minimum Guidelines for the Control of
Individual Wastewater Treatment and Disposal Systems adopted by the Regional Water
Quality Control Board on April 17, 1979.

The project as approved by the County did not demonstrate that an adequate site for a
sewage system exists, but instead included special conditions that require, among other
things, submittal to Department of Environmental Health evidence of an adequate septic
site. Therefore, evidence of adequate septic capacity must also be provided.

APPENDICES
APPENDIX A: Commission’s Appeal Jurisdiction Over Project
APPENDIX B: Excerpts from the Humboldt County Local Coastal Program
EXHIBITS
1.
2.
3.
4.
5.
6.

Regional Location Map
Vicinity Map
Aerial Photo with Parcel Overlay
Tentative Map
Appeal
Notice of Final Local Action and Findings for Approval (Includes June 2008
botanical report commencing on Exhibit 6 page 33)
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APPENDIX A
COMMISSION’S APPEAL JURISDICTION OVER THE PROJECT
On October 20, 2011, the County of Mendocino approved Coastal Development Minor
Subdivision # CDMS 4-2006 of a 23.16-acre parcel to create two parcels, one containing
10.16 acres and one containing 13.0 acres. The approved development includes an
identified building site on the subdivided parcel which is described as “Parcel 2.” The
undivided parcel in its current form contains an existing single-family residential
development on the portion described as “Parcel 1” in the County staff report. The parcel
(APN 141-100-35) is located near Anchor Bay, north of Gualala, and 0.25 mile west of
Iversen Road on Hilltop Lane a.k.a. Timberwood Way Road (private), at 30300 Hilltop
Lane.
After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited
appeals to the Coastal Commission of certain local government actions on coastal
development permits (Coastal Act Section 30603). Section 30603 states that an action
taken by a local government on a coastal development permit application may be appealed
to the Commission for certain kinds of developments, including developments located
within certain geographic appeal areas, such as those located between the sea and the first
public road paralleling the sea, or within 300 feet of the inland extent of any beach, or of
the mean high tide line of the sea where there is no beach, or within 100 feet of any
wetland or stream, or within 300 feet of the top of the seaward face of any coastal bluff, or
those located in a sensitive coastal resource area. Furthermore, developments approved by
counties may be appealed if they are not designated the “principal permitted use” under the
certified LCP. Finally, developments which constitute major public works or major energy
facilities may be appealed, whether approved or denied by the city or county. The grounds
for an appeal are limited to an allegation that the development does not conform to the
standards set forth in the certified local coastal program and, if the development is located
between the first public road and the sea, the public access policies set forth in the Coastal
Act.
The subject development is appealable to the Commission pursuant to Section 30603 of the
Coastal Act because the approved land division is a form of development that is not
designated as the “principal permitted use” under the certified LCP.
The decision of the Planning Commission was not appealed at the local level to the County
Board of Supervisors. The County then issued a Notice of Final Action, which was
received at the Commission’s North Coast District Office on November 7, 2011 (Exhibit
No. 6). Section 13573 of the Commission’s regulations allows for appeals of local
approvals to be made directly to the Commission without first having exhausted all local
appeals when, as here, the local jurisdiction charges an appeal fee for the filing and
processing of local appeals.
One appeal was filed with the Commission’s North Coast District Office on November 17,
2011 from Commissioners Dayna Bochco and Esther Sanchez (Exhibit No. 5). The appeal
was filed in a timely manner, within 10 working days of receipt by the Commission of the
County's Notice of Final Action.
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APPENDIX B
EXCERPTS FROM THE MENDOCINO COUNTY
CERTIFIED LOCAL COASTAL PROGRAM
A.

Summary of Applicable LCP Policies Relating to Environmentally Sensitive
Habitat Areas:

Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the
Mendocino County Land Use Plan (LUP) as follows:
Any areas in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily
disturbed or degraded by human activities and developments.

Mendocino County Coastal Zoning Code (CZC) Section 20.496.010 “Environmentally
Sensitive Habitat and other Resource Areas—Purpose” states the following (emphasis
added):
…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams,
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas
of pygmy vegetation which contain species of rare or endangered plants and habitats of
rare and endangered plants and animals.

LUP Policy 3.1-7 states the following (emphasis added):
A buffer area shall be established adjacent to all environmentally sensitive habitat areas.
The purpose of this buffer area shall be to provide for a sufficient area to protect the
environmentally sensitive habitat from significant degradation resulting from future
developments. The width of the buffer area shall be a minimum of 100 feet, unless an
applicant can demonstrate, after consultation and agreement with the California
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary to
protect the resources of that particular habitat area and the adjacent upland transitional
habitat function of the buffer from possible significant disruption caused by the proposed
development. The buffer area shall be measured from the outside edge of the
environmentally sensitive habitat areas and shall not be less than 50 feet in width. New
land division shall not be allowed which will create new parcels entirely within a buffer
area. Developments permitted within a buffer area shall generally be the same as those
uses permitted in the adjacent environmentally sensitive habitat area and must comply at a
minimum with each of the following standards:
1. It shall be sited and designed to prevent impacts which would significantly degrade
such areas;
2. It shall be compatible with the continuance of such habitat areas by maintaining their
functional capacity and their ability to be self-sustaining and to maintain natural
species diversity; and
3. Structures will be allowed within the buffer area only if there is no other feasible site
available on the parcel. Mitigation measures, such as planting riparian vegetation,
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shall be required to replace the protective values of the buffer area on the parcel, at a
minimum ratio of 1:1, which are lost as a result of development under this solution.

LUP Policy 3.1-18 states the following (emphasis added):
Public access to sensitive wildlife habitats such as rookeries or haulout areas shall be
regulated, to insure that public access will not significantly adversely affect the sensitive
resources being protected.
Development within buffer areas recommended by the California Department of Fish and
Game to protect rare or endangered wildlife species and their nesting or breeding areas
shall meet guidelines and management practices established by the Department of Fish
and Game, and must be consistent with other applicable policies of this plan.

LUP Policy 3.1-32 states the following (emphasis added):
Land divisions, including lot line adjustments which are located within Environmentally
Sensitive Habitat Area boundaries (which are shown on the Land Use Maps, and subject to
Policy 3.1-1), will not be permitted if: (1) any parcel being created is entirely within an
Environmentally Sensitive Habitat Area; or (2) if any parcel being created does not have
an adequate building site which would allow for the development of the building site
consistent with Policy 3.1-7.

CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added):
(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient
area to protect the environmentally sensitive habitat from degradation resulting from
future developments and shall be compatible with the continuance of such habitat areas.
(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet,
unless an applicant can demonstrate, after consultation and agreement with the
California Department of Fish and Game, and County Planning staff, that one hundred
(100) feet is not necessary to protect the resources of that particular habitat area from
possible significant disruption caused by the proposed development. The buffer area
shall be measured from the outside edge of the Environmentally Sensitive Habitat
Areas and shall not be less than fifty (50) feet in width. New land division shall not be
allowed which will create new parcels entirely within a buffer area. Developments
permitted within a buffer area shall generally be the same as those uses permitted in
the adjacent Environmentally Sensitive Habitat Area.
Standards for determining the appropriate width of the buffer area are as follows:
(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland,
stream, or riparian habitat area vary in the degree to which they are functionally
related to these habitat areas. Functional relationships may exist if species
associated with such areas spend a significant portion of their life cycle on
adjacent lands. The degree of significance depends upon the habitat requirements
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting).
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Where a significant functional relationship exists, the land supporting this
relationship shall also be considered to be part of the ESHA, and the buffer zone
shall be measured from the edge of these lands and be sufficiently wide to protect
these functional relationships. Where no significant functional relationships exist,
the buffer shall be measured from the edge of the wetland, stream, or riparian
habitat that is adjacent to the proposed development.
(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be
based, in part, on the distance necessary to ensure that the most sensitive species
of plants and animals will not be disturbed significantly by the permitted
development. Such a determination shall be based on the following after
consultation with the Department of Fish and Game or others with similar
expertise:
(i)

Nesting, feeding, breeding, resting, or other habitat requirements of both
resident and migratory fish and wildlife species;

(ii)

An assessment of the short-term and long-term adaptability of various
species to human disturbance;

(iii)

An assessment of the impact and activity levels of the proposed
development on the resource.

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be based,
in part, on an assessment of the slope, soils, impervious surface coverage, runoff
characteristics, and vegetative cover of the parcel and to what degree the
development will change the potential for erosion. A sufficient buffer to allow for
the interception of any additional material eroded as a result of the proposed
development should be provided.
(d) Use of Natural Topographic Features to Locate Development. Hills and bluffs
adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. Where
otherwise permitted, development should be located on the sides of hills away from
ESHA's. Similarly, bluff faces should not be developed, but shall be included in the
buffer zone.
(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. Where
feasible, development shall be located on the side of roads, dikes, irrigation
canals, flood control channels, etc., away from the ESHA.
(f) Lot Configuration and Location of Existing Development. Where an existing
subdivision or other development is largely built-out and the buildings are a
uniform distance from a habitat area, at least that same distance shall be required
as a buffer zone for any new development permitted. However, if that distance is
less than one hundred (100) feet, additional mitigation measures (e.g., planting of
native vegetation) shall be provided to ensure additional protection. Where
development is proposed in an area that is largely undeveloped, the widest and
most protective buffer zone feasible shall be required.
(g) Type and Scale of Development Proposed. The type and scale of the proposed
development will, to a large degree, determine the size of the buffer zone necessary
to protect the ESHA. Such evaluations shall be made on a case-by-case basis
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depending upon the resources involved, the degree to which adjacent lands are
already developed, and the type of development already existing in the area…
(2) Configuration. The buffer area shall be measured from the nearest outside edge of
the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream
from the landward edge of riparian vegetation or the top of the bluff).
(3) Land Division. New subdivisions or boundary line adjustments shall not be
allowed which will create or provide for new parcels entirely within a buffer area.
(4) Permitted Development. Development permitted within the buffer area shall
comply at a minimum with the following standards:
(a)
Development shall be compatible with the continuance of the adjacent
habitat area by maintaining the functional capacity, their ability to be selfsustaining and maintain natural species diversity.
(b)
Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel.
(c)
Development shall be sited and designed to prevent impacts which would
degrade adjacent habitat areas. The determination of the best site shall include
consideration of drainage, access, soil type, vegetation, hydrological
characteristics, elevation, topography, and distance from natural stream channels.
The term “best site” shall be defined as the site having the least impact on the
maintenance of the biological and physical integrity of the buffer strip or critical
habitat protection area and on the maintenance of the hydrologic capacity of these
areas to pass a one hundred (100) year flood without increased damage to the
coastal zone natural environment or human systems.
(d)
Development shall be compatible with the continuance of such habitat
areas by maintaining their functional capacity and their ability to be selfsustaining and to maintain natural species diversity.
(e)
Structures will be allowed within the buffer area only if there is no other
feasible site available on the parcel. Mitigation measures, such as planting
riparian vegetation, shall be required to replace the protective values of the buffer
area on the parcel, at a minimum ratio of 1:1, which are lost as a result of
development under this solution.
(f)
Development shall minimize the following: impervious surfaces, removal
of vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air
pollution, and human intrusion into the wetland and minimize alteration of natural
landforms.
(g)
Where riparian vegetation is lost due to development, such vegetation
shall be replaced at a minimum ratio of one to one (1:1) to restore the protective
values of the buffer area.
(h)
Aboveground structures shall allow peak surface water flows from a one
hundred (100) year flood to pass with no significant impediment.
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(i)
Hydraulic capacity, subsurface flow patterns, biological diversity, and/or
biological or hydrological processes, either terrestrial or aquatic, shall be
protected.
(j)
Priority for drainage conveyance from a development site shall be through
the natural stream environment zones, if any exist, in the development area. In the
drainage system design report or development plan, the capacity of natural stream
environment zones to convey runoff from the completed development shall be
evaluated and integrated with the drainage system whenever possible. No structure
shall interrupt the flow of groundwater within a buffer strip. Foundations shall be
situated with the long axis of interrupted impermeable vertical surfaces oriented
parallel to the groundwater flow direction. Piers may be allowed on a case by case
basis.
(k)
If findings are made that the effects of developing an ESHA buffer area
may result in significant adverse impacts to the ESHA, mitigation measures will be
required as a condition of project approval. Noise barriers, buffer areas in
permanent open space, land dedication for erosion control, and wetland
restoration, including off-site drainage improvements, may be required as
mitigation measures for developments adjacent to environmentally sensitive
habitats.

CZC Section 20.532.095 “Required Findings for all Coastal Development Permits”
states, in applicable part, the following (emphasis added):
(A) The granting or modification of any coastal development permit by the approving
authority shall be supported by findings which establish that:
(1) The proposed development is in conformity with the certified local coastal
program; …

B.

Summary of Applicable LCP Policies Relating to Adequate Services:

Land Use Plan (LUP) Policy 3.8-1 states, in applicable part, as follows (Emphasis added):
Highway 1 capacity, availability of water and sewage disposal system and other known
planning factors shall be considered when considering applications for development
permits.
On the rural side of the Urban/Rural boundary, consideration shall be given to Land Use
Classifications, 50% buildout, average parcel size, availability of water and solid and
septage disposal adequacy and other Coastal Act requirements and Coastal Element
policies.
…

Land Use Plan (LUP) Policy 3.8-7 states the following (Emphasis added):
Land divisions and subdivisions creating new parcels or building sites or other proposed
development, including lot line adjustments, mergers and issuance of conditional
certificates of compliance shall be approved only where a community sewage disposal
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system with available capacity exists and is obligated to provide service or where a
satisfactory site for a sewage system exists. Leach field approval shall require satisfactory
completion of a site evaluation on the site of each proposed septic system. A leach field
shall not be located where the natural grade exceeds 30 percent slope or where there is
less than 5 feet of soil below the trench if natural grade exceeds 20 percent slope. This
septic system policy is consistent with the Minimum Guidelines for the Control of
Individual Wastewater Treatment and Disposal Systems adopted by the Regional Water
Quality Control Board on April 17, 1979.

Land Use Plan (LUP) Policy 3.8-9 states the following (Emphasis added):
Approval of the creation of any new parcels shall be contingent upon an adequate water
supply during dry summer months which will accommodate the proposed parcels, and will
not adversely affect the groundwater table of contiguous or surrounding areas.
Demonstration of the proof of water supply shall be made in accordance with policies
found in the Mendocino Coastal Groundwater Study dated June 1982, as revised from time
to time and the Mendocino County Division of Environmental Health’s Land Division
requirements as revised. (Appendix 6)
Commercial developments and other potential major water users that could adversely
affect existing surface or groundwater supplies shall be required to show proof of an
adequate water supply, and evidence that the proposed use shall not adversely affect
contiguous or surrounding water sources/supplies. Such required proof shall be
demonstrated prior to approval of the proposed use.

CZC Section 20.524.010, “Coastal Rural Land Divisions,” of the Coastal Zoning Code
(CZC) states, in applicable part, as follows:
(A) Applicability. This section shall apply to lands located in the County’s coastal zone
outside of the urban/rural boundaries as designated on the land use/zoning maps.
(B) Required Conditions for Approval of Rural Land Divisions. Land division in rural
areas may be permitted only if all of the following conditions are satisfied:
...
(1)(b) …a satisfactory site for an individual sewage system with one hundred (100)
percent back-up area for an alternative leach field exists.
(1)(c) Proof is provided that adequate water and sewage service is available and an
adequate water supply exists during dry months to accommodate proposed parcels
without adversely affecting the groundwater table of contiguous or surrounding areas.
For proof of water definition, see Section 20.308.095.
…

CZC Section 20.532.095 “Required Findings for all Coastal Development Permits”
states, in applicable part, the following (emphasis added):
(B) The granting or modification of any coastal development permit by the approving
authority shall be supported by findings which establish that:
(1) The proposed development is in conformity with the certified local coastal
program; and
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(2) The proposed development will be provided with adequate utilities, access
roads, drainage and other necessary facilities…

CZC Section 20.532.100(C) “Land Division Findings” states, in applicable part, the
following (emphasis added):
(1) All Coastal Land Divisions. No coastal lands shall be divided unless the
following findings are made:
(a) The new lots have or will have adequate water, sewage, including a long
term arrangement for septage disposal, roadway and other necessary
services to serve them…

