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To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Item W14a, Coastal Commission Permit Application  
 A-6-TJN-11-084 (City of San Diego Transportation and Storm Water 

Dept.) for the Commission Meeting of December 7, 2011 
________________________________________________________________________ 
Staff recommends the following changes be made to the above-referenced staff report: 
 
1. Please modify the Project Description on Page 1 of the Staff Report to read as follows: 
  
 PROJECT DESCRIPTION:  Maintenance dredging of previously constructed pilot 

channel within the Tijuana River and a portion of Smuggler’s Gulch channel to 
include after the fact authorization for excavation of up to 30,000 cubic yards of 
sediment, trash and vegetation from existing drainage channels (as a follow up to 
two emergency permits) as well as authorization to allow for future maintenance 
dredging and excavation of 10,000-30,000 cubic yards of material from the same 
areas as needed on an annual basis in the next 3-5 years, maintenance and repair of 
existing culverts and gabion mattress, and eradication of 9.96 acres of exotic 
vegetation.   

 
2. Please modify the last sentence of the first paragraph on Page 6 of the staff report to 

read as follows: 
 
Overall, the proposed project will include after the fact approval of dredging and 
excavation of up to 30,000 cubic yards of trash, sediment and debris from the Pilot 
Channel and Smuggler’s Gulch channel as well as the future annual maintenance 
dredging and excavation of 10,000-30,000 cubic yards of material from the same 
areas as needed in the next 3-5 years, maintenance and repair of existing culverts 
and gabions, maintenance of existing designated access roads and staging areas 
and removal of 9.6 acres of invasive exotic vegetation to satisfy the mitigation 
required by the Resource Agencies for the 4.61 acres of direct wetland impacts 
associated with the proposed project. 
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3.  Please add the following to the second paragraph on Page 11 of the staff report: 

 
Additionally, the City prepared a mitigated negative declaration for the proposed 
project that was developed in accordance with commentary from the Department 
of Fish and Game as well as the U.S. Fish and Wildlife Service.  The mitigation 
and monitoring report program (MMRP), developed in association with the subject 
mitigated negative declaration, includes conditions regarding protection of 
biological resources and sensitive avian species located in the area, biological 
monitoring requirements, timing of construction, pre and post construction 
monitoring and reporting programs, MHPA land use adjacency guidelines, 
historical and archaeological resources, wetland impact mitigation requirements, 
and storage and staging guidelines. The proposed project will not result in any new 
impacts to sensitive resources for which mitigation has not already been provided 
through the 1993 emergency work and 1998 follow up CDP permit, resulting in 
the creation of the existing now 11.02 acre riparian mitigation site.  Specifically, 
the footprint of the Pilot Channel portion of the proposed project, including 
turnarounds, access routes, and bank reestablishment, is 3.09 acres and is all 
located within the 3.3 acres that were previously impacted and for which 
mitigation was required at a 3:1 ratio in 1993.  An additional .02 acres of wetlands 
will be impacted within an existing dirt road, but this area was also part of the 3.3 
acres of the prior project for which mitigation has already been provided.  
 

4.  Please add the following to the first paragraph on Page 12 of the Staff Report: 
 

through habitat restoration and removal of exotic vegetation in a 9.22 acre area 
located nearby the project site that is intended to enhance the habitat connectivity 
throughout the River Valley.  As the area of wetland impacts associated with the 
subject project lies within the footprint of the 1993 emergency work (or is being 
mitigated for through the 9.22 acres of required restoration mitigation), adequate 
mitigation for unavoidable permanent wetland impacts is already provided by the 
now 11.02 acre creation mitigation riparian habitat area located south of the pilot 
channel and west of Smuggler’s Gulch in close proximity to the project.  
Additionally, through past City permit actions and mitigation requirements, it was 
understood and acknowledged that future maintenance of the flood control 
facilities would be needed in the future. The City’s CDP has no specific expiration 
date and, as such, is intended to facilitate annual maintenance work as needed and 
deemed necessary by all appropriate interested parties and agencies.  In addition, 
while the City’s permit has no specific expiration date, the regulatory permits 
including the Water Resources Control Board 401 permit, the Army Corps of 
Engineers 404 permit and the Streambed Alteration Agreement issued by the 
Department of Fish and Game will expire after five years.  As conditioned by the 
City’s CDP, future maintenance can occur annually if necessary, but only within 
the approved project footprint where maintenance work has already occurred and 
must be found consistent with all previous Special Conditions included in the 
subject City CDP including the Special Conditions addressing protection of 
biological and downstream resources and water quality.  In addition, special 
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conditions of the permit require that if the proposed maintenance is different or 
varies from the approved project plans, separate authorization is required.  While 
the City’s efforts and maintenance have been minimal since 1998, with this permit, 
future maintenance will be permitted, making it more likely that the City will 
complete the necessary maintenance on a regular basis.  

 
5.  Please add exhibit #4- The City of San Diego Coastal Development Permit.  
6.  Please add exhibit #5- The City of San Diego MMRP  
 
 
 
 
(G:\San Diego\Reports\Appeals\2011\A-6-TJN-11-084 Addendum.doc) 
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STAFF REPORT AND RECOMMENDATION ON APPEAL 
 
 
LOCAL GOVERNMENT:  City of San Diego 
 
DECISION:  Approved with Conditions 
 
APPEAL NO.:  A-6-TJN-11-084 
 
APPLICANT:  City of San Diego Transportation & Storm Water Department 
 
PROJECT DESCRIPTION:  Maintenance dredging of previously constructed pilot 

channel within the Tijuana River and a portion of Smuggler’s Gulch channel to 
include after the fact authorization for excavation of up to 30,000 cubic yards of 
sediment, trash and vegetation from existing drainage channels (as a follow up to 
two emergency permits) as well as authorization to allow for future dredging and 
excavation of 10,000-30,000 cubic yards of material from the same areas as 
needed in the next 3-5 years, maintenance and repair of existing culverts and 
gabion mattress, and eradication of 9.96 acres of exotic vegetation.   

 
PROJECT LOCATION:  Within the Tijuana River and Smuggler’s Gulch, west of 

Hollister Street and north of Monument Road, Tijuana River Valley, San Diego, 
San Diego County. 

 
APPELLANTS:  San Diegans for Open Government  
              
 
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that no 
substantial issue exists with respect to the grounds on which the appeal has been filed.  
The City’s CDP authorizes the maintenance and repair of existing stormwater control and 
flood protection channel systems in order to increase the protection of surrounding 
sensitive habitat resources as well as agricultural and residential properties within the 
Tijuana River Valley.  The project is considered to be a necessary incidental public 
service project and has been reviewed by all appropriate resource agencies to ensure that 
the project has been conditioned consistent with local, state, and federal policies 
concerning habitat protection, water quality, flood control systems, and sensitive 
resources and that adequate mitigation for associated wetland impacts has been provided.  
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The proposed project will occur in the same footprint of previous flood control 
construction work and repair that occurred in 1993 and was mitigated at a 3:1 
creation/restoration ratio, creating 9.9 acres of viable riparian habitat that still remains 
intact today (pursuant to a CDP issued by the City in 1998).  The proposed project will 
result in 4.61 acres of wetland impacts, yet, as all wetland impacts will occur within the 
footprint of the initial 1993 project impact area, the proposed project will not require any 
creation mitigation, based on all previous special conditions of the 1998 CDP, as well as 
the City’s Land Development Code regulations.  However, the U.S. Fish and Wildlife 
Service, Army Corps of Engineers and the California Department of Fish and Game, are 
still requiring the City to provide a restoration plan for the rehabilitation (removal of 
exotics) of a 9.22 acre area adjacent to the project site to function as mitigation for the 
project impacts.  The City has included Special Conditions in the subject City CDP to 
ensure that this mitigation requirement is implemented in accordance with the 
requirements of the Resource Agencies.   
 
The subject appeal is for maintenance of flood control channel facilities within the 
Tijuana River Valley and will occur in the same area and be similar in design as 
numerous maintenance and repair projects reviewed by Commission staff and sanctioned 
by the City of San Diego in the past two decades.  Thus, while the project does involve 
impacts to wetland habitats, which are significant coastal resources, adequate mitigation 
has already been provided for such impacts, consistent with the applicable LCP, and the 
objections to the project suggested by the appellants do not raise any substantial issues of 
regional or statewide significance.   
              
 
SUBSTANTIVE FILE DOCUMENTS:  Biological Resource Technical Report and 

Conceptual Wetlands Mitigation Plan by Dudek consultants dated July 2011, City 
of San Diego report to the Planning Commission dated September 1, 2011, Final 
Mitigated Negative Declaration Project No. 230815; Certified Tijuana River 
Valley Land Use Plan, City of San Diego LDC, 6-TJN-98-232,  

              
 
I.  Appellants Contend That:  The proposed development is inconsistent with the goal of 
the certified LCP to focus almost exclusively on long-term restoration, enhancement, and 
preservation of the natural ecosystem within the Tijuana River Valley.  The City has not 
protected, preserved, and restored natural coastal resources when weighing the balance 
between flood control and preserving the natural ecosystem.  
 
The City has not sufficiently analyzed the biological impacts of the project, adequately 
mitigated for berming and channelization, adequately analyzed or mitigated for the water 
quality impacts of the project, and has not committed to maintaining the floodplain in its 
natural condition to the extent feasible.  
              
 
II.  Local Government Action.  The City of San Diego Planning Commission approved 
the proposed flood control maintenance project with special conditions regarding timing 



A-6-TJN-11-084 
Page 3 

 
 

 
of construction, protection of biological resources, access roads and staging areas, 
monitoring, construction BMPs, mitigation, and water quality on October 18, 2011.  The 
San Diegans for Open Government group appealed the project to the City Council and 
the City Council subsequently denied the appeal and upheld the Planning Commission’s 
decision to approve the project and certify the environmental document.   
              
 
III.  Appeal Procedures/Substantial Issue Analysis. 
 
After certification of a Local Coastal Program (LCP), the Coastal Act provides for 
limited appeals to the Coastal Commission of certain local government actions on coastal 
development permits.   
 
Section 30604(b)(1) of the Coastal Act states: 
 

The grounds for an appeal pursuant to subdivision (a) shall be limited to an 
allegation that the development does not conform to the standards set forth in the 
certified local coastal program or the public access policies set forth in this 
division. 

 
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it 
determines: 
 

With respect to appeals to the commission after certification of a local coastal 
program, that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603. 

 
If the staff recommends "substantial issue" and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date.  If the staff recommends "no substantial issue" or the 
Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have 3 minutes per side to address whether the appeal 
raises a substantial issue.  It takes a majority of Commissioners present to find that no 
substantial issue is raised.  If substantial issue is found, the Commission will proceed to a 
full public hearing on the merits of the project.  If the Commission conducts the de novo 
portion of the hearing on the permit application, the applicable test for the Commission to 
consider is whether the proposed development is in conformity with the certified Local 
Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Section 30604(c) of the Act requires that a finding must be made by the approving 
agency, whether the local government or the Coastal Commission on appeal, that the 
development is in conformity with the public access and public recreation policies of 
Chapter 3.  In other words, in regard to public access questions, the Commission is 
required to consider not only the certified LCP, but also Chapter 3 policies when 
reviewing a project on appeal. 
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The only persons qualified to testify before the Commission at the "substantial issue" 
stage of the appeal process are the applicant, persons who opposed the application before 
the local government (or their representatives), and the local government.  Testimony 
from other persons must be submitted in writing.  At the time of the de novo portion of 
the hearing, any person may testify. 
 
The term "substantial issue" is not defined in the Coastal Act or its implementing 
regulations.  The Commission's regulations indicate simply that the Commission will 
hear an appeal unless it "finds that the appeal raises no significant question" (Cal. Code 
Regs. titl. 14 section 13155(b).  In previous decisions on appeals, the Commission has 
been guided by the following factors: 
 
 1. The degree of factual and legal support for the local government's decision that 

the development is consistent or inconsistent with the certified LCP; 
 
 2. The extent and scope of the development as approved or denied by the local 

government; 
 
 3. The significance of the coastal resources affected by the decision; 
 
 4. The precedential value of the local government's decision for future 

interpretations of its LCP; and 
 
 5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may 
obtain judicial review of the local government's coastal permit decision by filing petition 
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5. 
 
In this case, for the reasons discussed further below, the Commission exercises its 
discretion and determines that the development approved by the City does not raise a 
substantial issue with regard to the appellants' contentions regarding coastal resources. 
              
 
IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION: I move that the Commission determine that Appeal No. 

A-6-TJN-11-084 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 
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STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE: 
 
Staff recommends a YES vote.  Passage of this motion will result in a finding of No 
Substantial Issue and adoption of the following resolution and findings.  If the 
Commission finds No Substantial Issue, the Commission will not hear the application de 
novo and the local action will become final and effective.  The motion passes only by an 
affirmative vote by a majority of the Commissioners present. 
 
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 
The Commission finds that Appeal No. A-6-TJN-11-084 does not present a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
 
     1.  Project Description/History.  The subject City of San Diego Coastal Development 
Permit involves the maintenance and repair of existing flood management and storm 
water maintenance facilities in the Tijuana River Valley.  The proposed project is part of 
a large ongoing restoration and flood control maintenance effort in a largely undeveloped 
region of the Tijuana River Valley that was primarily initiated in 1993 through 
emergency flood control work activities and followed up with a City issued CDP in 1998 
( Ref. 6-TJN-98-232).  The emergency flood control activities that took place in 1993 as 
a result of severe El Nino storms included removal of 3,500 cubic yards of illegally 
placed fill in several locations (and associated habitat restoration and enhancement 
mitigation of a 45.9 acre site within the Tijuana River Valley through CDP 6-TJN-94-
38), reconstruction of an erodible berm that helps to direct low flows in the river into the 
appropriate storm water control channels, formation and repair of a pilot channel, 
widening of Smuggler’s Gulch channel to accommodate increased flood flows, and repair 
and armoring of flood control berms adjacent to two residential developments.  The flood 
control activities permitted in 6-TJN-98-232 resulted in 3.3 acres of new wetland 
impacts, which were required to be mitigated at a 3:1 creation/restoration ratio.  The 
required mitigation for that project created/restored 9.9 acres of riparian habitat located 
on the south side of the Tijuana River, near the western terminus of the Pilot Channel.  
The mitigation site was completed in 1995 and has expanded from 9.9 acres to 11.02 
acres of riparian habitat since that time.  The proposed project will occur in the same 
locations and footprint as the original 1993 emergency work.   
 
The proposed project site occupies a 19.77 acre area including 4.48 acres of jurisdictional 
waters.  The current project proposal is for the after the fact approval of flood control 
emergency work as well as additional maintenance and repair activities within the 
Tijuana River Valley in the southernmost part of the City of San Diego near the 
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U.S./Mexico border.  The emergency work covered in the subject permit was initially 
sanctioned pursuant to City issued emergency Coastal Development Permits in 2009 and 
2010.  As such, this permit will authorize prior emergency work that occurred in 2009 
and 2010, as well as the remaining repair and maintenance work not yet finished.  The 
purpose of the emergency work and the goal of the long term maintenance of the flood 
control channels is to restore storm water conveyance capacities and to reduce the risk of 
flooding to the surrounding properties and sensitive habitat areas.  Overall, the proposed 
project will include after the fact approval of dredging and excavation of up to 30,000 
cubic yards of trash, sediment and debris from the Pilot Channel and Smuggler’s Gulch 
channel as well as the future dredging and excavation of 10,000-30,000 cubic yards of 
material from the same areas as needed in the next 3-5 years, maintenance and repair of 
existing culverts and gabions, maintenance of existing designated access roads and 
staging areas and removal of 9.6 acres of invasive exotic vegetation to satisfy the 
mitigation required by the Resource Agencies for the 4.61 acres of direct wetland impacts 
associated with the proposed project. 
 
The 1998 follow-up CDP for the 1993 emergency work outlines that both of the flood 
control channels were expected to require future maintenance due to their construction 
design, the hydrological conditions of the area and the propensity for flooding within the 
River Valley.  The Department of Fish and Game, the Regional Water Quality Control 
Board, Army Corps of Engineers, and the U.S. Fish and Wildlife Service all worked 
collaboratively to develop the mitigation and monitoring to compensate for the 3.3 acres 
of direct wetland impacts associated with the 1993 emergency work and 1998 follow up 
permit.  In order to ensure consistency with past CDP actions, Special Conditions and 
environmental regulations in this area, the City included all of these same agencies in the 
review and development of the City’s current maintenance and repair CDP permit 
including the special conditions of the permit and the mitigation and monitoring 
requirements.    
 
The proposed project requires a Section 404 permit from the Army Corps of Engineers a 
Section 401 Water Quality Certification and a Section 402 NPDES permit from the 
Regional Water Quality Control Board, a Section 1605 Streambed Alteration Agreement 
from the Department of Fish and Game as well as a U.S. Fish and Wildlife Service 
Section 7 Biological Opinion to be submitted prior to the start of any construction 
activities.   None of these agencies have submitted any comments or letters indicating 
that they are opposed to the subject project and would not grant the required permits or 
require additional mitigation beyond the proposed removal of exotic species.  
Additionally, the proposed Tijuana River Valley maintenance and repair project is in 
compliance with the Special Conditions and requirements of the original 1998 CDP 
permit and associated Streambed Alteration Agreement 5-683-93 from CDFG allowing 
for the 3.3 acres of wetland impacts associated with the 1993 emergency work.  
 
 2.  Protection of Sensitive Resources.  The following are applicable LCP policies 
from the Tijuana River Valley Land Use Plan: 
 

Tijuana River Valley Land Use Plan- Specific Recommendations,  
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(C)  Flood Control 
 
 Flood Control should generally be limited to existing agreements with wildlife 

agencies and where no other method for protecting existing structures in the 
floodplain is feasible and where such protection is necessary for public safety and 
unless demonstrated to be needed based on a cost benefit analysis and pursuant to 
a restoration plan. Floodplains within the MHPA, and upstream from the MHPA 
if feasible, should remain in a natural condition and configuration in order to 
allow for the ecological, geological, hydrological, and other natural process to 
remain or be restored. 

 
 No berming, channelization, or man-made constraints or barriers to creek, 

tributary, or river flows should be allowed in any floodplain within the MHPA 
unless reviewed by all appropriate agencies, and adequately mitigated. Review 
must include impacts to upstream and downstream habitats, flood flow volumes, 
velocities and configurations, water availability, and changes to the water table 
level.  Channelizations, dams, or other substantial alterations of rivers and streams 
shall incorporate the best mitigation measures feasible, and be limited to (1) 
necessary water supply projects, (2) flood control projects where no other method 
for protecting existing structures in the floodplain is feasible and where such 
protection is necessary for public safety or to protect existing development, or (3) 
developments where the primary function is the improvement of fish and wildlife 
habitat. 

 
 No riprap, concrete, or other unnatural material shall be used to stabilize river, 

creek, tributary, and channel banks within the MHPA. River, stream, and channel 
banks shall be natural, and stabilized where necessary with willows and other 
appropriate native plantings. Rock gabions may be used where necessary to 
dissipate flows and should incorporate design features to ensure wildlife 
movement. 

 
(E) Environmentally Sensitive Habitat Areas 
 
 The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and 

lakes shall be permitted where there is no feasible less environmentally damaging 
alternative, and where feasible mitigation measures have been provided to 
minimize adverse environmental effects, and shall be limited to minor incidental 
public service projects, restoration purposes, nature study and mineral extraction. 

 
(G) Grading/Sediment Control/Water Quality 

 
 Sediment control measures (debris basins, desilting basins or silt traps) shall be 

installed in conjunction with any new development in which grading is proposed. 
The prevention and control of runoff of fertilizers, pesticides and other urban 
pollutants into riparian and floodplain areas should be required. 
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City of San Diego Land Development Code, LDC Regulations 
 
Section 143.0101 Purpose of Environmentally Sensitive Lands Regulations 
 
The purpose of these regulations is to protect, preserve and, where damaged restore, 
the environmentally sensitive lands of San Diego and the viability of the species 
supported by those lands. These regulations are intended to assure that development, 
including, but not limited to coastal development in the Coastal Overlay Zone, occurs 
in a manner that protects the overall quality of the resources and the natural and 
topographic character of the area, encourages a sensitive form of development, retains 
biodiversity and interconnected habitats, maximizes physical and visual public access 
to and along the shoreline, and reduces hazards due to flooding in specific areas while 
minimizing the need for construction of flood control facilities. These regulations are 
intended to protect the public health, safety, and welfare while employing regulations 
that are consistent with sound resource conservation principles and the rights of 
private property owners. 
 
Section 143.0130 Uses Allowed Within Environmentally Sensitive Lands 
 
Allowed uses within environmentally sensitive lands are those allowed in the 
applicable zone, except where limited by this section. 
 

 (d) Wetlands in the Coastal Overlay Zone. Uses permitted in wetlands shall 
 be limited to the following: 
 

(1) Aquaculture, wetlands-related scientific research and wetlands-related 
educational uses; 
(2) Wetland restoration projects where the primary purpose is  restoration of 
the habitat; 
(3) Incidental public service projects, where it has been demonstrated that 
there is no feasible less environmentally damaging location or alternative, 
and where mitigation measures have been provided to minimize adverse 
environmental effects. 
 

Section 143.0141 Development Regulations for Sensitive Biological Resources 
 
Development that proposes encroachment into sensitive biological resources or that 
does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the 
following regulations and the Biology Guidelines in the Land Development Manual. 
(a) State and federal law precludes adverse impacts to wetlands or listed noncovered 
species habitat. The applicant shall confer with the U.S. Army Corps of Engineers, 
U.S. Fish & Wildlife Service and/or California Department of Fish and Game before 
any public hearing for the development proposal. The applicant shall solicit input 
from the Resource Agencies on impact avoidance, minimization, mitigation and 
buffer requirements, including the need for upland transitional habitat. The applicant 
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shall, to the maximum extent feasible, incorporate the Resource Agencies’ 
recommendations prior to the first public hearing. Grading or construction permits 
shall not be issued for any project that impacts wetlands or Listed non-covered 
species habitat until all necessary federal and state permits have been obtained. 
 
Section 143.0145 Development Regulations for Special Flood Hazard Areas 
 
(a) Special Flood Hazard Areas within the City of San Diego are established in 
accordance with the report entitled “Flood Insurance Study, San Diego 
County, California,” dated June 16, 1999 and the accompanying Flood 
Insurance Rate Maps (FIRM), published by the Federal Emergency 
Management Agency (FEMA), on file in the office of the City Clerk as 
Document Nos. 18910-1 and 18910-2, including any supplements, amendments, and 
revisions which are properly promulgated by FEMA or the Federal Insurance 
Administrator. 
 
(b) For the purpose of Sections 143.0145 and 143.0146, the City Engineer is the 
designated Floodplain Administrator and shall administer, implement, and enforce 
these regulations. 
 
(c) The degree of flood protection required by this section is considered reasonable 
for regulatory purposes and is based on scientific and engineering considerations. 
Larger floods can and will occur on rare occasions. It is possible that increased flood 
heights may result from man-made or natural causes. This section does not imply that 
land outside a Special Flood Hazard Area or uses permitted within such areas will be 
free from flooding or flooddamages. This section shall not create liability on the part 
of the City, any officer or employee thereof, or the FEMA, for any flood damages that 
result from reliance on this chapter or any administrative decision lawfully made 
there under. 
 
(d) The following development regulations and all other applicable requirements and 
regulations of FEMA apply to all development proposing to encroach into a Special 
Flood Hazard Area, including both the floodway and flood fringe areas or that does 
not qualify for an exemption pursuant to Section 143.0110(c): 

 
Land Develoment Code Biological Guidelines 
 
Identification of the Mitigation Program 
 
1. Mitigation Element.  Mitigation must be determined on a case-by-case basis. 
Mitigation refers to actions to help sustain the viability and persistence of biological 
resources, as exemplified below.  Mitigation will consist of actions that either 
compensate for impacts by replacing or providing substitute habitats, or rectify the 
impact by restoring the affected habitats. The requirements of the mitigation will be 
based on the type and location of the impacted habitat, and additionally for uplands, 
on the location of the mitigation site. The Mitigation Element will consist of a 
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discussion of the amount (i.e. quantity) and the type (i.e. method) of mitigation. The 
following guidelines are provided to achieve consistency and equity among projects. 
Mitigation for specific projects may differ depending on site-specific conditions as 
supported by the project-level analysis. 
 
The following guidelines are provided to achieve consistency and equity among projects. 
Mitigation for specific projects may differ depending on site-specific conditions as 
supported by the Project-level analysis. 
 

a. Mitigation for Wetlands Impacts 
The ESL regulations require that impacts to wetlands be avoided. Unavoidable 
impacts should be minimized to the maximum extent practicable, and mitigated as 
follows:As part of the project-specific environmental review pursuant to CEQA, all 
unavoidable wetlands impacts (both temporary and permanent) will need to be 
analyzed and mitigation will be required in accordance with Table 2; mitigation 
should be based on the impacted type of wetland habitat. Mitigation should prevent 
any net loss of wetland functions and values of the impacted wetland. 
 

The subject permit will authorize a flood control project where no other method for 
protecting existing structures in the floodplain is feasible and where such protection is 
necessary for public safety or to protect existing development.  The appellants contend 
that the City did not follow the goal of the certified Tijuana River Valley LCP to focus 
exclusively on long-term restoration, enhancement, and preservation of the natural 
ecosystem within the River Valley.  However, flooding in this river valley can result in 
extensive damage to existing agricultural and residential properties as well as to sensitive 
wetland, riparian, and upland sage scrub habitat areas.  Without the continued 
maintenance of the existing floodwater and storm water channels within the River Valley, 
it is likely that large areas of existing sensitive habitats would be adversely impacted by 
seasonal flooding throughout the river valley.  The proposed project will utilize existing 
flood control channels and berms to enhance and restore the functionality of the existing 
flood control and storm water management infrastructure in this region.     
 
Flood control efforts in the mostly undeveloped and naturally vegetated Tijuana River 
Valley require comprehensive analysis to ensure that the project protects natural 
resources and sensitive habitats while providing effective storm water conveyance and 
control systems, as allowed and required in the LCP.  The City of San Diego has gone 
through an extensive review process in consultation with numerous Resource Agencies to 
ensure that the proposed project constitutes the least environmentally damaging 
alternative that still proves effective in managing the flooding problems in this region.  
Numerous special conditions regarding timing of construction, staging and access road 
requirements, construction BMP’s, water quality and hazardous materials requirements, 
and monitoring of sensitive environments have been attached to the City’s CDP to ensure 
that no additional impacts to sensitive resources occur as a result of the proposed project. 
 
Additonally, the City has coordinated with all of the pertinent Resource Agencies in order 
to adequately mitigate impacts associated with the proposed project, and the proposed 
mitigation will be consistent with the requirements of the City’s LDC and the Tijuana 
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River Valley LUP, which allows for Flood Control to occur where no other method for 
protecting existing structures in the floodplain is feasible and where such protection is 
necessary for public safety and a restoration plan is incorporated with agreements from 
the Resource Agencies.  As the City’s LDC, as well as the Tijuana River Valley’s LUP, 
allows for flood control maintenance activities to occur in environmentally sensitive 
lands as an incidental public service, the subject project would not be inconsistent with 
the goals of the LCP or the LDC.  Therefore, no substantial issue exists with regard to the 
appellant’s contention that the City did not follow the goal of the LCP to focus almost 
exclusively on long-term restoration, enhancement, and preservation of the natural 
ecosystem when weighing the balance between flood control and preserving the natural 
ecosystem in the Tijuana River Valley. 
 
Additionally, the City prepared a mitigated negative declaration for the proposed project 
that was developed in accordance with commentary from the Department of Fish and 
Game as well as the U.S. Fish and Wildlife Service.  The proposed project will not result 
in any new impacts to sensitive resources for which mitigation has not already been 
provided through the 1993 emergency work and 1998 follow up CDP permit, resulting in 
the creation of the existing now 11.02 acre riparian mitigation site.  Specifically, the 
footprint of the Pilot Channel portion of the proposed project, including turnarounds, 
access routes, and bank reestablishment, is 3.09 acres and is all located within the 3.3 
acres that were previously impacted and for which mitigation was required at a 3:1 ratio 
in 1993.  An additional .02 acres of wetlands will be impacted within an existing dirt 
road, but this area was also part of the 3.3 acres of the prior project for which mitigation 
has already been provided.  
 
A 1.40 acre impact area within the manufactured channel of Smuggler’s Gulch would 
also be associated with the proposed project.  Smuggler’s Gulch is a historical 
agricultural ditch that is a mostly unvegetated muddy flood control trough that is only 
considered to be a wetland due to its hydrological conditions and does not contain any 
sensitive wetland vegetation.  Due to the disturbed nature of the existing Smuggler’s 
Gulch channel as well as its function as a flood control channel that carries high velocity 
flows, the mitigation required for wetland impacts in this area is a 2:1 restoration, 
consistent with the regulations of the LDC’s Biological Guidelines (Table 2).   This 
mitigation would be integrated into the required 9.22 acres of restoration mitigation area, 
as outlined in the mitigated negative declaration attached to the City’s CDP permit.  The 
same type of mitigation for impacts within the Smuggler’s Gulch and Pilot channels was 
required in the City’s 1998 CDP permit, also at a 2:1 restoration ratio along with the 9.9 
acres of creation mitigation required for different types of wetland impacts.  The 
restoration mitigation site is required to be situated nearby the project site through 
Special Conditions of the City’s CDP, consistent with the City’s LDC guidelines.  
Therefore, the proposed maintenance work within Smuggler’s Gulch has been adequately 
mitigated through the City’s CDP, pursuant to all applicable City of San Diego Land 
Development Code and LCP policies in this region of San Diego.   
 
Although the LCP does not require additional creation mitigation for this project, the 
Resource Agencies are still requiring  mitigation for the 4.61 acres of wetland impacts 
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through habitat restoration and removal of exotic vegetation in a 9.22 acre area located 
nearby the project site that is intended to enhance the habitat connectivity throughout the 
River Valley.  As the area of wetland impacts associated with the subject project lies 
within the footprint of the 1993 emergency work (or is being mitigated for through the 
9.22 acres of required restoration mitigation), adequate mitigation for unavaoidable 
permanent wetland impacts is already provided by the now 11.02 acre creation mitigation 
riparian habitat area located south of the pilot channel and west of Smuggler’s Gulch in 
close proximity to the project.  Additionally, through past City permit actions and 
mitigation requirements, it was understood and acknowledged that future maintenance of 
the flood control facilities would be needed in the future.  While the City’s efforts and 
maintenance have been minimal since 1998, with this permit, future maintenance will be 
permitted, making it more likely that the City will complete the necessary maintenance 
on a regular basis.  
 
Through the development of comprehensive biological reports and conceptual wetlands 
mitigation reports as well as through the mitigated negative declaration, the City has 
proposed and conditioned the project to ensure that the proposed maintenance and repair 
work constitutes the least environmentally damaging alternative and that adequate 
mitigation has been provided.   Additionally, the proposed project incorporates future 
annual maintenance efforts which will reduce the necessity for larger and potentially 
more intrusive maintenance projects and likely result in fewer habitat impacts over time.  
The proposed project has undergone review by the Water Quality Control Board to 
ensure that there are no substantial water quality impacts associated with the proposed 
project. As such, the appellant’s contention that the City has not sufficiently analyzed the 
biological impacts of the project, adequately provided mitigation for berming and 
channelization, adequately analyzed or mitigated the water quality impacts of the project, 
and has not committed to maintaining the floodplain in its natural condition to the extent 
feasible does not constitute a substantial issue.  
 
The subject project constitutes necessary flood control and storm water channel 
maintenance and repair work that is consistent with all of the applicable Tijuana River 
Valley LCP policies as well as the City’s LDC Biology and Environmentally Sensitive 
Land Regulations.  The proposed project will help prevent destructive flooding in the 
Tijuana River Valley while not expanding existing storm water management facilities 
and will result in increased protection of surrounding sensitive natural resources and 
wetland habitats as well as surrounding public resources.  Therefore, based on the above 
findings, the project, as approved by the City, is consistent with the certified LCP.  Thus, 
the project does not raise a significant issue on the grounds raised by the appellants.  
 

3.  Conclusion/Substantial Issue Factors.   Generally speaking, the Commission 
considers five specific findings when considering whether a project raises a “substantial 
issue.” These factors are listed on Page 4 of this staff report and none of them support a 
finding of substantial issue in this case.  As discussed above, the proposed project is 
considered an incidental public service project and can be found consistent with the 
certified LCP for the Tijuana River Valley and the City of San Diego’s LDC.  While the 
City’s LCP protects sensitive environmental resources and wetland habitats, the proposed 
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project will function to provide necessary flood protection and remediate existing failures 
in the stormwater channel infrastructure in this region.  As the wetland habitat impacts 
that result from the proposed project all occur within areas for which mitigation has 
already been provided at a 3:1 creation/restoration ratio, there is no significant impact to 
coastal resources associated with the subject project. 

 
The land use designation of the site is Open Space and Agriculture and the Zoning 
designation is OF-1-1 (Open Space Floodplain) and AR-1-1 (Agriculture-Residential).  
These land use and zoning designations do not preclude maintenance of existing storm 
water facilities.  The proposed project would not conflict with the existing zoning or 
general plan land use designations since the project would entail the on-going 
maintenance of existing flood control facilities.  Additionally, as the maintenance 
activities proposed are considered an incidental public service project they can be found 
consistent with the City’s Land Development Code (LDC) biology Guidelines, which 
identify that unavoidable impacts include those associated with essential public facilities 
where no feasible alternative exists.  Furthermore, within the Coastal Overlay Zone the 
City’s LDC allows for impacts to wetland to occur for incidental public service projects.  

 
The 1998 follow up emergency permit for flood control maintenance and repair activities 
states that all the emergency work permitted in CDP 6-TJN-98-232 conforms with the 
Tijuana River Valley Task Force’s recommended flood control alternatives, the Tijuana 
River Valley Community Plan, the Tijuana River Valley Local Coastal Program Land 
Use Plan, and the City of San Diego’s LDC.  The emergency repair work and additional 
maintenance and restoration activities permitted through the subject CDP would occur 
within the same project footprint as the 1993 emergency repair work activities and would 
not result in impacts to wetlands outside the initial project footprint.  Additionally, the 
proposed maintenance work would be similar in scope and design as the work permitted 
through the 1998 CDP 6-TJN-98-232.  The record therefore shows that there is adequate 
factual and legal support for the City’s decision. 

 
The subject appeal is for  maintenance of flood control channel facilities within the 
Tijuana River Valley and will occur in the same area and be similar in design as 
numerous maintenance and repair projects reviewed by Commission staff and sanctioned 
by the City of San Diego in the past two decades.  Thus, while the project does involve 
impacts to wetland habitats, adequate mitigation has already been provided for such 
impacts, consistent with the applicable LCP.  The proposed project is an appropriate 
flood control and maintenance project and therefore does not raise any substantial issues 
of regional or statewide significance.  Finally, the City’s approval of this CDP is 
consistent with the LCP and will not create an adverse precedent for future interpretation 
of this LCP.  
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