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STAFF REPORT AND RECOMMENDATION ON APPEAL 
 
 
LOCAL GOVERNMENT:  City of San Diego 
 
DECISION:  Approval with Conditions 
 
APPEAL NO.:  A-6-NOC-11-086 
 
APPLICANT:  City of San Diego Transportation & Storm Water Department 
 
PROJECT DESCRIPTION:  A master coastal development permit (for unspecified time 
period) for clearing of sediment and vegetation and maintenance of storm water facilities 
to provide adequate flood control. 
 
PROJECT LOCATION:  Various drainages within Coastal Zone to include portions of 
Soledad Creek, Los Penasquitos Creek, Rose Creek, Tecolote Creek, Chollas Creek and 
the Tijuana River, San Diego, San Diego County. 

 
APPELLANTS:  Coastal Commissioners Brian Brennan and Mark Stone; Coastal 
Environmental Rights Foundation (CERF). 
              
 
STAFF NOTES:  This appeal was filed on November 21, 2011.  As, pursuant to Section 
30621 of the Act, the hearing must be set on the appeal 49 days from date of filing, the 
project must be scheduled on the December 2011 Commission Meeting and the applicant 
has declined to waive this requirement.  The deadline for completing the staff report for 
the December 2011 Commission meeting is November 22, 2011.  As the appeal was only 
filed one day before the deadline, Commission staff have not yet requested or received 
the complete City file.  As such, the recommendation at this time is based on information 
available to staff at this time.       
  
SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that 
substantial issue exists with respect to the grounds on which the appeal has been filed.   
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HEARING PROCEDURES 
 
The Commission will not take public testimony during this phase of the appeal hearing 
unless at least three Commissioners request it.  If the Commission finds that the appeal 
raises a substantial issue, it will schedule the de novo phase of the hearing for a future 
meeting during which it will take public testimony.  Written comments may be submitted 
to the Commission during either phase of the hearing. 
              
 
SUBSTANTIVE FILE DOCUMENTS:  City of San Diego certified Local Coastal 
Program; City of San Diego Master Storm Water System Maintenance Program dated 
October 2011; Master Strom Water System Maintenance Program Final Recirculated 
Program Environmental Impact Report dated October 2011; Appeal Forms. 
              
 
I.  Appellants Contend That:  The permit approved by the City is inconsistent with the 
certified local coastal program pertaining to protection of sensitive biological resources in 
that impacts to biological resources are not known at this time and impacts of channel 
maintenance on downstream resources and water quality have not been adequately 
addressed. Therefore, impacts to sensitive biological resources are approved without first 
knowing the extent of the impacts.  In failing to adequately analyze significant 
environmental impacts that will result from the project, the City has failed to comply with 
the Coastal Act and the certified LCP.  As a result of this failure, the City approval does 
not identify or analyze mitigation measures and alternatives, resulting in significant 
unmitigated individual and cumulative impacts to sensitive coastal resources.  The City 
permit has no stated expiration date.  While the City’s process sets up a substantial 
conformance review process, the discretion for review of impacts or impact avoidance 
would be delegated to the City’s Development Services Department.  The appellants also 
contend that the proposed annual prioritization process is flawed in that it could result in 
multiple drainages remaining unaltered for years, with habitat establishing, which may 
not have been anticipated in the original impact analysis.  Therefore, the mitigation 
measures and protocols for this prioritization review must be carefully developed which 
has not yet occurred as part of this permit action.   
              
 
II.  Local Government Action.  The project was approved by the City Planning 
Commission on May 13, 2010.  On May 27, 2010 an appeal of the Planning 
Commission’s decision was filed.  On October 24, 2011, the City Council denied the 
appeal and approved the coastal development permit for the master drainage program 
with changes. 
              
 
III. Appeal Procedures.  After certification of a municipality’s Local Coastal Program 
(LCP), the Coastal Act provides for limited appeals to the Coastal Commission of certain 
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local government actions on coastal development permit applications.  One example is 
that the approval of projects within cities and counties may be appealed if the projects are 
located within mapped appealable areas.  The grounds for such an appeal are limited to 
the assertion that “development does not conform to the standards set forth in the 
certified local coastal program or the [Coastal Act] public access policies.”  Cal. Pub. 
Res. Code § 30603(b)(1).   
 
After the local government has taken final action on an appealable project, it must send a 
notice of that final action (NOFA) to the Commission.  Cal. Pub. Res. Code § 30603(d); 
14 C.C.R. § 13571.  Upon proper receipt of a valid NOFA, the Commission establishes 
an appeal period, which runs for 10 working days.  Cal. Pub. Res. Code § 30603(c); 14 
C.C.R. § 13110 and 13111(b).  If an appeal is filed during the appeal period, the 
Commission must “notify the local government and the applicant that the effective date 
of the local government action has been suspended,” 14 C.C.R. § 13572, and it must set 
the appeal for a hearing no later than 49 days after the date on which the appeal was filed.  
Cal. Pub. Res. Code § 30621(a). 
 
Section 30625(b)(2) of the Coastal Act requires the Commission to hear an appeal of the 
sort involved here unless the Commission determines that no substantial issue is raised by 
the appeal.  If the staff recommends “substantial issue” and no Commissioner objects, the 
Commission will proceed directly to the de novo portion of the hearing on the merits of 
the project then, or at a later date. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue.  It takes a 
majority of Commissioners present to find that no substantial issue is raised.  If 
substantial issue is found, the Commission will proceed to a full public hearing on the 
merits of the project either immediately or at a subsequent meeting.  If the Commission 
conducts the de novo portion of the hearing on the permit application, the applicable test 
for the Commission to consider is whether the proposed development is in conformity 
with the certified Local Coastal Program. 
 
In addition, for projects located between the sea and the first public road paralleling the 
sea, Sec. 30604(c) of the Coastal Act requires that, for a permit to be granted, a finding 
must be made by the approving agency, whether the local government or the Coastal 
Commission on appeal, that the development is in conformity with the public access and 
public recreation policies of Chapter 3 of the Coastal Act.   
 
The only persons qualified to testify before the Commission at the “substantial 
issue” stage of the appeal process are the applicant, persons who opposed the application 
before the local government (or their representatives), and the local government.  
Testimony from other persons must be submitted in writing.  At the time of the de novo 
portion of the hearing, any person may testify. 
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IV.  Staff Recommendation On Substantial Issue. 
 
The staff recommends the Commission adopt the following resolution: 
 
 MOTION:         I move that the Commission determine that Appeal No. 

A-6-NOC-11-086 raises NO substantial issue with 
respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings.  Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective.  The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 
The Commission hereby finds that Appeal No. A-6-NOC-11-086  presents a substantial 
issue with respect to the grounds on which the appeal has been filed under § 30603 of the 
Coastal Act regarding consistency with the Certified Local Coastal Plan and/or the public 
access and recreation policies of the Coastal Act. 
              
 
V.  Findings and Declarations. 
 
The Commission finds and declares as follows: 
 
     1.  Project Description.  As described by the City, the Master Storm Water System 
Maintenance Program is intended to guide the long-term maintenance of storm water 
facilities maintained by the City of San Diego’s Transportation & Storm Water 
Department’s Storm Water Division (SWD). The purpose of the project is to maintain 
storm water facilities to provide adequate flood control.  The Master Program describes 
the maintenance techniques to be employed as well as the protocols to be followed to 
minimize the impacts to environmental resources.   
 
The project approved by the City is for a master coastal development permit to allow 
channel clearing (removal of sediment and vegetation) and maintenance of storm water 
facilities, which includes natural, earthen and manmade drainages, in the City of San 
Diego to provide adequate flood flows.  Most of the drainages covered by this permit are 
located outside of the Coastal Zone.  However, the drainages within the Coastal Zone and 
addressed in the subject appeal include:  
 

·        portion of Soledad Creek in Sorrento Valley 
·        small portion of Los Penasquitos Creek  



A-6-NOC-11-086 
                                                                   Page 5 

 
 

 
·        small portion of Rose Creek 
·        small portion of Tecolote Creek 
·        small portion of Chollas Creek 
·        portion of the Tijuana River 
 

The scope of work includes primarily the removal of accumulated vegetation and/or 
sediment to restore conveyance capacities.  The work is typically done with mechanized 
equipment, but when access is unavailable, it will be done by hand.  Impacts to sensitive 
resources and water quality would be minimized through a number of avoidance 
measures, construction methodologies and BMPs detailed in the Master Permit.  
Unavoidable impacts would be mitigated at the ratios included in the LCP.   
 
The Master Permit includes a process by which individual storm water facility 
maintenance would be identified and prioritized annually through an evaluation process 
that considers the costs and benefits of maintenance of each facility in meeting flood 
control and water quality goals.  Each year, a maintenance assessment list would be 
prepared to identify storm water facilities which may require maintenance.  Based on 
further evaluation of those storm water facilities, including site-specific hydrology 
studies, an Annual Maintenance Priority List would be established for the upcoming 
fiscal year.  
 
Annual maintenance would then be authorized through a process known as Substantial 
Conformance Review (SCR).  Under the SCR process, the City’s Development Services 
Department (DSD) would evaluate the potential impacts associated with annual 
maintenance proposals and compare them with the impacts analyzed in the certified 
Program Environmental Impact Report (PEIR), and with the objectives, standards, 
guidelines, and conditions of the Coastal Development Permit.  While the PEIR did 
analyze potential impacts, it was done on a programmatic basis.  For example, impacts on 
sensitive biological resources were estimated for the entire project based on certain 
assumptions.  The SCR process would utilize a comprehensive checklist included in the 
Master Program to confirm whether or not the proposed maintenance is consistent with 
the Master Program and PEIR.  The checklist includes an itemized list of the mitigation 
measures in the PEIR and maintenance protocols included in the Master Program.  In 
addition to the SCR checklist, Individual Maintenance Plans (IMPs) would be prepared 
for each proposed maintenance activity, and would be accompanied by a 
hydrology/hydraulic assessment, water quality assessment, noise assessment, biological 
assessment, and, as applicable, an historical assessment.  If DSD determines, based on the 
site-specific analysis and SCR checklist, that the proposed maintenance activities have 
been adequately addressed pursuant to the Master Program, PEIR and associated 
mitigation measures, maintenance protocols and required BMPs, they may then authorize 
the proposed annual maintenance activities.  If a maintenance activity is determined not 
to be in substantial conformance, then a new or amended permit would be required along 
with subsequent environmental review.  
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The master coastal development permit covers various drainages located within the City 
of San Diego’s Coastal Zone.  The standard of review is the certified City of San Diego 
Local Coastal Program and the public access policies of the Coastal Act.   
  
     2.  Protection of Sensitive Biological Resources.  The City’s storm water system is 
distributed over 342 square miles.  As such, the physical attributes vary with individual 
components of the storm water system.  Within the Coastal Zone, the storm water 
facilities affected by the subject permit contain a large diversity of vegetation and 
wildlife.  Wetland/riparian vegetation communities exist as do sensitive upland habitats 
and many animal species.  As such, the project has the potential to adversely impact these 
sensitive coastal resources.   
 
The following provisions of the certified LCP Land Development Code are applicable to 
the proposed project and state, in part: 
 

Section 143.0130 - Uses Allowed Within Environmentally Sensitive Lands  
 
Allowed uses within environmentally sensitive lands are those allowed in the  
applicable zone, except where limited by this section.  

 
[…] 

  
(d) Wetlands in the Coastal Overlay Zone.  Uses permitted in wetlands shall be  
limited to the following:  

 
(1) Aquaculture, wetlands-related scientific research and wetlands-related  
educational uses;  
(2) Wetland restoration projects where the primary purpose is restoration  
of the habitat;  
(3) Incidental public service projects, where it has been demonstrated that  
there is no feasible less environmentally damaging location or  
alternative, and where mitigation measures have been provided to  
minimize adverse environmental effects.  

 

(e) Wetland Buffer Areas in the Coastal Overlay Zone.  Permitted uses in wetland  
buffer areas shall be limited to the following:  
 

(1) Public Access paths;  
(2) Fences;  
(3) Restoration and enhancement activities; and  
(4) Other improvements necessary to protect wetlands.  

 
 
Section 143.0141 - Development Regulations for Sensitive Biological Resources  

 
Development that proposes encroachment into sensitive biological resources or that  
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does not qualify for an exemption pursuant to Section 143.0110(c) is subject to the  
following regulations and the Biology Guidelines in the Land Development Manual.  

 
(a) State and federal law precludes adverse impacts to wetlands or listed noncovered 
species habitat. The applicant shall confer with the U.S. Army Corps of Engineers, 
U.S. Fish & Wildlife Service and/or California Department of Fish and Game before 
any public hearing for the development proposal.  The applicant shall solicit input 
from the Resource Agencies on impact avoidance, minimization, mitigation and 
buffer requirements, including the need for upland transitional habitat.  The applicant 
shall, to the maximum extent feasible, incorporate the Resource Agencies’ 
recommendations prior to the first public hearing. Grading or construction permits 
shall not be issued for any project that impacts wetlands or Listed non-covered 
species habitat until all necessary federal and state permits have been obtained.  
 
(b) Outside and inside the MHPA, impacts to wetlands, including vernal pools in  
naturally occurring complexes, shall be avoided.  A wetland buffer shall be  
maintained around all wetlands as appropriate to protect the functions and  
values of the wetland.  In the Coastal Overlay Zone the applicant shall provide  
a minimum 100-foot buffer, unless a lesser or greater buffer is warranted as  
determined through the process described in 143.0141(a).  Mitigation for  
impacts associated with a deviation shall achieve the goal of no-net-loss and  
retain in-kind functions and values.  
 
(c) Inside the MHPA, development shall avoid impacts to narrow endemic  
species.  Outside the MHPA, measures for protection of narrow endemic  
species shall be required such as management enhancement, restoration and/or  
transplantation.  A list of narrow endemic species is included in the Biology  
Guidelines in the Land Development Manual.  

  
[…] 
 
(i) All development occurring in sensitive biological resources is subject to a  
site-specific impact analysis conducted by the City Manager, in accordance  
with the Biology Guidelines in the Land Development Manual.  The impact  
analysis shall evaluate impacts to sensitive biological resources and CEQA  
sensitive species.  The analysis shall determine the corresponding mitigation,  
where appropriate, and the requirements for protection and management.   
the funds and acquire or maintain habitat preservation areas….  

 
Section 143.0145 -  Development Regulations for Special Flood Hazard Areas 

 
[…] 
  
(3) Channelization or other substantial alteration of rivers or streams shall  
be limited to that necessary for the following:  
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(A) Essential public service projects, where no other feasible  
construction method or alternative project location exists; and  
(B) Flood control projects, where no other feasible method for  
protecting existing public or private development exists and  
where such protection is necessary for public safety.  
(C) Projects where the primary function is the improvement of fish  
and wildlife habitat.  

 
[…] 
  
(5) Development that involves channelization or other substantial  
alteration of rivers or streams is subject to the following requirements.  
 

(A) All requirements and relevant recommendations of  
hydrological studies for the watershed of the affected stream,  
as approved by the City Engineer, shall be incorporated into  
the project design and mitigation measures.  These  
requirements include erosional characteristics, flow velocities,  
volume, sediment transport, and maintenance of hydrology.  
 
(B) The channel shall be designed to ensure that the following  
occur: 
  

(i) Stream scour is minimized;  
(ii) Erosion protection is provided;  
(iii) Water flow velocities are maintained as specified by the  
City Engineer;  
(iv) There are neither significant increases nor contributions  
to downstream bank erosion and sedimentation of  
sensitive biological resources; acceptable techniques to  
control stream sediment include planting riparian  
vegetation in and near the stream and detention or  
retention basins;  
(v) Wildlife habitat and corridors are maintained;  
(vi) Resource management criteria are implemented  
consistent with applicable land use plans; and  
(vii) Groundwater recharge capability is maintained or  
improved.  
 

 (C) Channels that accommodate a base flood shall do so without  
increasing the water surface elevation more than one foot at  
any point from the level of a nonconfined base flood in the  
natural undeveloped floodplain.  Channels may accommodate  
less than a base flood (low-flow channels), but shall be  
designed and constructed in accordance with FEMA  
regulations. 
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(D) All artificial channels shall consist of natural bottoms and sides  
and shall be designed and sized to accommodate existing and  
proposed riparian vegetation and other natural or proposed  
constraints. Where maintenance is proposed or required to  
keep vegetation at existing levels compatible with the design  
capacity of the channel, a responsible party shall be identified  
and maintenance and monitoring process shall be established  
to the satisfaction of the City Engineer. 
  

(6) Development shall not significantly adversely affect existing sensitive  
biological resources on-site or off-site.  

 
The appellants contend that the project will have impacts to sensitive biological 
resources, but that identification and quantification of these impacts are not known at this 
time and will be reviewed prior to work being performed.  In addition, the appellants 
contend that the impacts of channel maintenance on downstream resources and water 
quality have not been adequately addressed.  Thus, the City has approved a CDP for a 
series of significant development projects without appropriately analyzing expected 
impacts of the project and required mitigation measures and alternatives, resulting in 
significant unmitigated individual and cumulative impacts to sensitive coastal resources.   
 
The City’s storm water system is comprised of a number of different types of facilities 
designed to transport storm runoff through the metropolitan area.  The storm water 
system includes a series of natural (earthen) and man-made (concrete, rip rap) channels 
which are used to convey storm water and urban runoff.  Maintenance of channels 
primarily involves the removal of accumulated vegetation and/or sediment to restore 
conveyance capacities within a storm water facility.  During high-flow storm events, 
vegetation may cause flooding by slowing the velocity of floodwater while sediment may  
diminish the conveyance capacity of the facility reducing the remaining freeboard able to 
handle flows. 
 
The drainages within the Coastal Zone affected by the proposed project are for the most 
part natural drainages.  Within these drainages, there exist wetlands, sensitive uplands 
and various wildlife species.  With the master permit approved by the City, the extent of 
impacts to sensitive biological resources is not known or identified until after the permit 
is approved.  Then, once a drainage area has been identified as a priority, a detailed 
biological analysis would be performed.  Based on this analysis, impacts would be 
identified and appropriate mitigation measures developed.  As cited above, the LCP 
requires that development shall not have significant adverse impacts on sensitive 
biological resources.  Therefore, the City’ approval is inconsistent with the above cited LCP 
provisions and the appellants have raised a substantial issue.   
     
Also related to the issue of deferring the biological analysis, is the annual prioritization 
process for maintenance work.  Given the proposed evaluation process to determine the 
priority maintenance each year, it is possible that multiple drainages could remain off the 
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priority list and thus, remain unaltered for several years, with vegetation and habitat 
establishing that might not have been anticipated.   
 
The appellants also contend that the City’s permit raises a substantial issue because it has 
no expiration date.  While the City’s Master Storm Water System Maintenance Program 
is described as a 20 year program, the City did not include any special conditions 
pertaining to its expiration.  Thus, as suggested by the appellants, the permit, as approved 
by the City, has no expiration date and thus, could continue in perpetuity.  While there is 
no provision in the LCP that the permit, once vested, contain an expiration date, in this 
case, because of the deferment of identifying impacts to sensitive biological resources, 
having a permit effective for 20 years or longer raises significant issues with respect to 
protection of sensitive biological resources, as it is not clear that appropriate mitigation 
will be required.   
 
Another of the appellants’ contentions is that the permit fails to address impacts of the 
maintenance on downstream resources.  By removing large amounts of vegetation in a 
natural channel, it can be expected that increased sedimentation may occur.  In particular, 
Soledad Creek and the Tijuana River are identified as areas subject to this permit.  Both 
of these drainages are upstream of and drain into sensitive biological resource areas.  
Soledad Creek is upstream of the Los Penasquitos Lagoon and the Tijuana River is 
upstream of the Tijuana Estuary, both containing significant sensitive biological 
resources that could be adversely impacted by increased sedimentation caused by the 
proposed maintenance activities.  While the permit does a good job of including 
measures to assure impacts on water quality are addressed during construction, it is silent 
on this issue after the work has occurred.  Therefore, the appellants’ contention that the 
City approval is inconsistent with the certified LCP, as it relates to protecting 
downstream resources, raises a substantial issue. 
 
     3.  Conclusion.  Based on the information cited above, it appears the City’s approval 
of the master coastal development permit is inconsistent with resource protection policies 
of the City’s certified LCP.  Impacts to sensitive biological resources are approved 
without first knowing the extent of the impacts.  While the City’s process sets up a 
substantial conformance review process, the discretion for review of impacts or impact 
avoidance is delegated to the City’s Development Services Department, without requiring 
issuance of an additional CDP.  Thus, the Commission would be giving up its jurisdiction 
to review the analysis of potential impacts or required mitigation for individual projects 
approved by this permit for at least 20 years (or more if the permit does not expire).  
Once this permit is vested, other than to appeal the DSD’s Substantial Conformance 
Review decision to the City’s Planning Commission, there is no procedure to appeal the 
individual projects to the Coastal Commission.  Therefore, the Commission finds that a 
substantial issue exists with respect to the consistency of the local government action 
with the City's certified Local Coastal Program. 
 
     4.  Substantial Issue Factors.   As discussed above, there is inadequate factual and 
legal support for the City’s determination that the proposed development is consistent 
with the certified LCP.  The other factors that the Commission normally considers when 
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evaluating whether a local government’s action raises a substantial issue also support a 
finding of substantial issue.  The objections to the project suggested by the appellants 
raise substantial issues of regional or statewide significance and the decision creates a 
poor precedent with respect to the protection of sensitive biological resources.  In 
addition, the coastal resources affected by the decision are significant. 
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