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Prepared December 6, 2011 (for December 7, 2011 hearing) 

To: Coastal Commissioners and Interested Persons 

From: Charles Lester, Executive Director 
 Ruby Pap, District Supervisor 
  

Subject: STAFF REPORT ADDENDUM for Item W19b  
Appeal no. A-2-MAR-09-010 (Crosby) 

 
The purpose of this staff report addendum is to add findings responding to the Appellants’ letters 
dated November 11 and 30, 2011 [See attachment to this addendum to the staff report]. 
Additions to the Staff Report are shown in underline.  

Staff continues to recommend that a substantial issue has been raised with regard to Marin 
County’s approval of the proposed project as discussed in the November 18, 2011 staff report.    

Add the following findings to page 5 of the Staff Report: 
 
Appellants’ Request Disqualification of Commissioner   
 
The appellants have requested that Commissioner Kinsey be disqualified from participating in 
any aspect of the appeal now pending before the Commission.  They assert that Commissioner 
Kinsey is biased in favor of the applicant and cite to: (a) rules applicable to hearings governed by 
the Administrative Procedures Act; and (b) statements made by Commissioner Kinsey in his 
capacity as a Supervisor for the County of Marin. The appellants’ concerns focus specifically on 
bias in favor of the applicant.  The appellants’ concerns are not based on the fact that 
Commissioner Kinsey would be participating as a Commissioner on a matter he had voted on as 
a county supervisor when the matter came before the County of Marin, as this action is expressly 
authorized by Coastal Action section 30318.      
 
The appellants’ citation to rules applicable to hearings governed by the Administrative 
Procedures Act is not relevant to the Commission’s action on this appeal because the 
Commission’s hearing procedures are governed by its regulations; the Commission is not an 
agency that conducts its hearings pursuant to the Administrative Procedures Act. 
 
Regarding the appellants’ assertions of bias, due process requires that decision makers be 
impartial, regardless if their hearings are governed by the Administrative Procedures Act.  In an 
administrative setting such as the Commission’s hearing process, actual bias of an administrative 
adjudicator must be shown except in situations where the allegation regards a financial or 
personal interest of the adjudicator, in which case even a probability of bias will suffice to make 
the administrative procedure unfair under due process. Gai v. City of Selma (1998) 68 
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Cal.App.4th 213, 219-220, 79 Cal.Rptr.2d 910. 
 
There is no evidence of a financial or personal interest on the part of Commissioner Kinsey 

nor have the appellants shown “concrete facts” giving rise to an unacceptable probability of 
actual bias. The appellants point only to statements made by Commissioner Kinsey in his 
capacity as a Supervisor when the matter was heard by the County of Marin.  [See attachment to 
this addendum to the staff report.] 

 
Since there is no more evidence of bias or the risk of bias or prejudgment than statements 

made by Commissioner Kinsey in a public hearing wherein Commissioner Kinsey weighed 
factors for and against approval of the project, there is no unacceptable risk of bias, and the 
record does not show circumstances to overcome a presumption of honesty and integrity in those 
serving as adjudicators.     
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Date:  November 18, 2011 
 
To:  Coastal Commissioners 
 
From:  Charles Lester, Executive Director 
  Ruby Pap, North Central Coast District Supervisor 
   
Re:  Appeal A-2-MAR-09-010 (Crosby, CP 09-3), 9 Ahab Drive, Muir   
  Beach, Marin County.  Filed: April 24, 2009.  49 Days: Waived  
 
 
 
Recommendation:  Staff recommends that the Commission determine that a substantial 
issue exists with respect to the grounds on which appeal A-2-MAR-09-010 was filed and that 
the Commission hold the de novo portion of the appeal hearing at a subsequent meeting. 
 
Staff recommends a NO vote on the following motion & resolution: 
  

Motion & Resolution. I move that the Commission determine and resolve that: 
Appeal Number A-2-MAR-09-010 does not present a substantial issue with 
respect to the grounds on which the appeal has been filed under Coastal Act 
Section 30603 regarding consistency with the certified Local Coastal Program 
and/or the public access policies of the Coastal Act. 
 

Following the staff recommendation by voting “no” will result in the Commission 
conducting a de novo review of the application and adoption of the following findings.  
Passage of this motion and resolution via a “yes” vote, thereby rejecting the staff 
recommendation, will result in a finding of No substantial issue and the local action will 
become final and effective. The motion passes only by an affirmative vote of the 
majority of the appointed Commissioners present.  
 
The Coastal Act presumes that an appeal raises a substantial issue of conformity of the 
approved project with the certified LCP, unless the Commission decides to take public 
testimony and vote on the question of substantial issue. 

IMPORTANT NOTE: 
THE COMMISSION WILL NOT TAKE PUBLIC TESTIMONY DURING THE 

SUBSTANTIAL ISSUE PHASE OF THE APPEAL HEARING UNLESS 
THREE COMMISSIONERS REQUEST IT. 
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Coastal Act section 30625(b) requires the Commission to hear an appeal unless it 
determines that no substantial issue exists with respect to the grounds on which the 
appeal has been filed.1   Since the staff is recommending substantial issue, unless three 
Commissioners object, it is presumed that the appeal raises a substantial issue and the 
Commission may proceed to its de novo review at the same or subsequent meeting. 
The Commission will not take public testimony during this phase of the appeal hearing 
unless three Commissioners request it. 

If the Commission decides to hear arguments and vote on the substantial issue 
question, proponents and opponents will have three minutes per side to address 
whether the appeal raises a substantial issue. The only persons qualified to testify 
before the Commission on the substantial issue question are the applicants, the 
appellant and persons who made their views known to the local government (or their 
representatives). Testimony from other persons regarding substantial issue must be 
submitted in writing. It takes a majority of Commissioners present to find that no 
substantial issue is raised. 

Unless it is determined that there is no substantial issue, the Commission will proceed 
to the de novo portion of the appeal hearing which will occur at a subsequent meeting.  
Oral and written public testimony will be taken when the Commission reviews the merits 
of the proposed project at the subsequent meeting. 

Hearing on Remand. On August 12, 2009, the Commission determined that the appeal 
of the local government’s decision raised no substantial issue of conformity of the 
approved project with the certified LCP.  The appellants subsequently filed a petition for 
administrative mandamus seeking to reverse the Commission’s decision to dismiss the 
appeal.  On Feb. 3, 2011, the County of Marin Superior Court granted the appellant’s 
petition for a writ of mandate finding that the Commission’s determination of No 
Substantial Issue was not supported by the evidence (Exhibit 5).  The relief sought in 
the petition for writ of administrative mandate was an order for the Commission to set 
aside its decision, obtain a new staff recommendation, and hold a new hearing on the 
question of whether the appeal raises a substantial issue in accordance with the views 
expressed in the court’s opinion.  An order was issued to that effect.  This staff report 
and Commission hearing is in response to the Court’s order to hold a new hearing on 
the question of whether the appeal raises a substantial issue of conformity of the 
approved project with the certified LCP.  

 
Findings  
 
On March 31, 2009 the Marin County Board of Supervisors approved Coastal Permit 
CP 09-3 with conditions for the construction of a 1,589 square foot addition to an 

                                                      
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous decisions on appeals, 
the Commission has generally been guided by the following factors in making substantial issue determinations: the degree of 
factual and legal support for the local government’s decision; the extent and scope of the development as approved or denied by the 
local government; the significance of the coastal resources affected by the decision; the precedential value of the local government's 
decision for future interpretations of its LCP; and, whether the appeal raises only local issues, or those of regional or statewide 
significance.  
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existing 2,058 square foot single-family residence on a 1.03-acre, steeply sloping lot, 
resulting in an 8% Floor Area Ratio (FAR).  The addition would be in three sections and 
would extend from east, south, and west sides of the existing residence.  The approved 
addition would have a maximum height of 25 feet as measured from grade, consistent 
with the maximum height requirement for Muir Beach.  The site is not visible from 
Highway 1.  The minimum setbacks from corresponding property lines would be as 
follows: 30 feet front (north), 26 feet side (west), 20 feet side (east), and 138 feet rear 
(south).  The addition would match the exterior of the existing residence with Cedar 
shingle siding and dark-brown and light-brown speckled composition shingle roofing.  
The approval also includes a new Advantex septic system and a 5,000 square foot 
geothermal energy storage field (Exhibits 1 and 6).  Pursuant to Coastal Act section 
30603, this approval is appealable to the Commission because the development that 
was approved is located between the sea and the first public road paralleling the sea.   
 
A drainage easement and pathway with wooden stairs set into the hillside runs downhill 
through trees along the western edge of the property and provides intermittent coastal 
views to Muir Beach (Exhibit 3 and 6).  The pathway is maintained by the Muir Beach 
Community Services District (MBCSD) and is mostly used by local residents to connect 
to other stairways that eventually reach Muir Beach.  The stairway path is not identified 
by signs but it connects a narrow side-street (Ahab Drive) with a narrow private street 
(Sunset Way), both of which are cul-de-sacs.   
 
Appellants Dr. Edward Hyman, Dr. Deborah McDonald, Brenda Kohn and Richard Kohn 
claim that the approval is inconsistent with the certified LCP (Unit 1) requirements on 
protection of visual resources. Appellants also allege procedural violations by the 
County’s Deputy Zoning Administrator and the Planning Commission (Exhibit 2). 
 
On August 12, 2009, the Commission found that no substantial issue exists with respect 
to the grounds on which appeal A-2-MAR-09-010 was filed. In finding “No Substantial 
Issue,” the Commission determined that no LCP-protected views would be obstructed 
by the approved development.  The County of Marin Superior Court disagreed with the 
Commission’s determination.  Based on the record in front of it, the Marin County 
Superior Court found that the Commission’s decision was not supported by the 
evidence because it determined that: (1) the LCP provision prohibiting the obstruction of 
significant views from public viewing places applied to the approved development; and 
(2) the view impacted by the approved development was significant  
 
Commission staff has visited the site and analyzed the County’s Notice of Final Local 
Decision for the development (Exhibit 1), the local record, appellants’ claims (Exhibit 2), 
the relevant requirements of the LCP, and the findings of the Court.     
 
The appeal of the approved project raises a substantial issue of conformity with the 
certified LCP in regards to visual resources because a Marin County Superior Court has 
determined, on the basis of the record in front of it, that a significant visual resource is 
obstructed by the County approval, inconsistent with the provisions of the certified LCP.     
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LCP Visual Resources  
 
The appellants claim that the approved development is inconsistent with LCP visual 
resources policies because the approved development would impair a significant public 
view of Muir Beach as seen from both the pathway (described above) and Ahab Drive.   
 
Certified zoning section 22.56.130(O) “Visual Resources and Community Character” 
states:  
 

“3) The height, scale and design of new structures shall be compatible with the 
character of the surrounding natural or built environment. Structures shall be 
designed to follow the natural contours of the landscape and sited so as not to 
obstruct significant views as seen from public viewing places.”  

 
Therefore, in addition to requiring that approved development be compatible with the 
character of the surrounding area, the LCP requires that approved development not 
obstruct significant views as seen from public viewing places.  The Marin County 
Superior Court has determined, on the basis of the record in front of it, that the view of 
Muir Beach as seen from Ahab Drive and the public stairway that is maintained by 
MBCSD is significant.  The approved addition to the existing single family residence 
obstructs these views.  Therefore, the appeal of the approved development raises a 
substantial issue of conformance with certified LCP provisions that require that 
development not obstruct a significant view from public viewing places.    
 
Information Needed for De Novo Review of Application 
 
As stated above, Section 30625(b) of the Coastal Act requires the Commission to hear 
an appeal unless the Commission determines that no substantial issue exists with 
respect to the grounds on which an appeal has been filed.  Section 30621 of the 
Coastal Act instructs the Commission to provide for a de novo hearing on all appeals 
where it has determined that a substantial issue exists with respect to the grounds on 
which an appeal has been filed.  If the Commission finds substantial issue as 
recommended above, staff also recommends that the Commission continue the de novo 
portion of the appeal hearing to a subsequent date.  The de novo portion of the appeal 
hearing must be continued because the Commission does not have sufficient 
information to determine how development can be approved consistent with the certified 
LCP.  
 
Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP.  Following 
is a discussion of the information needed to evaluate the development.   
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Alternatives Analysis 
 
In order for the Commission to evaluate the proposed addition for consistency with LCP, 
an alternatives analysis is required. This analysis should present alternative designs 
and sites for the proposed addition, and evaluate whether, (1) The height, scale and 
design of each alternative would be compatible with the character of the surrounding 
natural or built environment; (2) whether the alternative would be designed to follow the 
natural contours of the landscape; and (3) whether significant views as seen from public 
viewing places would be obstructed.  
 
The alternatives analysis should include architectural drawings, and visual simulations. 
If a preferred alternative is selected by the Applicant, storey poles erected at the site 
may be required. 
 
Exhibits 
 
1. Notice of Final Local Decision 
2. Appeal 
3. Staff photographs of the project site 
4. Staff photographs of the project site from PowerPoint presentation 
5. Writ of mandate 
6. Project Plans 
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