
STATE OF CALIFORNIA ‐‐ NATURAL RESOURCES AGENCY  EDMUND G. BROWN, JR.,  GOVERNOR 

CALIFORNIA  COASTAL  COMMISSION 

 

NORTH COAST DISTRICT OFFICE 

710  E  STREET •  SUITE 200  

EUREKA,  CA  95501‐1865   

VOICE (707) 445‐7833 

FACSIMILE  (707) 445‐7877 

 F16a 
 

 
MEMORANDUM 

 
Date:   February 10, 2011 
 
To:  Commissioners and Interested Parties 
 
From:  Peter Douglas, Executive Director 
  Robert S. Merrill, District Manager – North Coast District 
     
Subject: Addendum to Commission Meeting for Friday, February 11, 2011 

North Coast District Item F16a, Appeal No. A-1-MEN-11-001 (Bradley) 
 
 
Since publication of the staff recommendation on January 21, 2011, the applicant has 
telephoned Commission staff and submitted correspondence clarifying the project 
description as approved by the County and commenting on the staff recommendation that 
the Commission find that the project as approved by the County raises a substantial issue 
of conformance with the policies of the certified LCP.  In addition, Commission staff has 
received a copy of the local record from Mendocino County which includes a copy of the 
wetland delineation and botanical survey prepared for the project by the applicant’s 
consultant.  Staff has reviewed the submitted information and prepared this addendum to 
the staff report for Appeal No. A-1-MEN-11-001.  The addendum presents: (I) the 
correspondence that has been received, (II) responses to the applicant’s comments, (III)  
revisions to the recommended findings and Appendix A, and (IV) revisions to the 
“Information Needed for De Novo Review of Application” section of the staff report.. 

Staff continues to recommend that a substantial issue exists, as recommended in the 
January 21, 2011 staff report. 

 
 
 
I. Correspondence Received. 
 
The correspondence received from Douglas Bradley, the applicant, is attached as 
Attachment 1. 
 
The applicant’s letter clarifies that although the project design originally consisted of an 
intercept drain around the perimeter of three-fourths of the parcel (which was shown on 

mfrum
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the “topographic map” exhibit included in the County staff report; see S.I. report Exhibit 
4 pg. 2 of 2), the project as approved by the County consisted of a revised design (as 
shown on the “diversion drain” exhibit dated 8/3/10 that was also included in the County 
staff report; see S.I. report Exhibit 4 pg. 1 of 2). The revised intercept drain design as 
shown on the 8/3/10 exhibit in the County staff report shows a trench on approximately 
one-half of the subject parcel: the trench extends from near the northwestern parcel 
boundary, then bends and continues toward the southeast, parallel with the parcel 
boundary. The exhibit shows a perforated pipe placed in gravel up to 100 feet from the 
mapped “drain course,” with a solid pipe continuing without gravel in the last 100 feet up 
to the drain course, where the pipe then discharges into the drainage course. 
 
 In addition to clarifying the project description, the applicant offers comments on the 
staff recommendation.   The applicant points out that the portion of the approved 
intercept drain that actually intercepts groundwater, the portion consisting of a  perforated 
pipe placed in gravel, does not extend into the wetland or Northern Bishop Pine forest 
ESHA mapped in the wetland delineation and biological report.  Additionally, this 
portion of the approved intercept drain does not extend into a 100-foot buffer around the  
mapped wetland or Northern Bishop Pine forest ESHA.  The applicant indicates that the 
solid pipe portion of the approved intercept drain that was approved to extend into the 
mapped wetland and ESHA can be reduced in length to maintain a 50-foot buffer around 
the mapped wetland and ESHA.  The applicant concludes therefore, that there are no 
direct impacts on wetlands or ESHA and there should be no question of conformance 
with the LCP policies limiting the allowable uses in wetlands and other ESHA and 
requiring buffers between development and ESHA.   
 
 
II Response to the Applicant’s Comments
 
The applicant points out that the project is incorrectly described in a number of places in 
the staff report.  The incorrect descriptions were based on an earlier plan for the intercept 
drain that was superseded by a revised plan approved by the County.  This addendum 
revises the staff recommendation to correct statements that refer to the intercept drain as 
extending around the perimeter of three-fourths of the parcel.  The revisions make the 
sections of the report that describe the project consistent with the revised design approved 
by the County (as shown on the “diversion drain” exhibit dated 8/3/10 that was also 
included in the County staff report; see S.I. report Exhibit 4 pg. 1 of 2). 
 
The clarification about the project design does not change the findings for substantial 
issue of conformance with the LCP policies on allowable uses in wetlands and ESHA and 
ESHA buffers because the solid pipe portion of the approved diversion drain still extends 
into the wetland and Northern Bishop Pine Forest ESHA.  The solid pipe portion of the 
diversion drain is described in the County staff report as extending approximately 39 feet 
into and displacing approximately 76 square feet of wetlands to a depth of three feet.   
The applicant indicates that the project could be redesigned to eliminate the portion of the 
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solid pipe that extends into the wetlands, other ESHA, and ESHA buffers.  However, the 
project as approved by the County was not redesigned in this manner and still includes 
this portion of the solid pipe.   Thus, the project as approved still raises the same issues 
regarding uses in wetlands and ESHA and providing adequate buffers.  
 
In addition, whether the diversion drain intercepts three-fourths of the parcel or less than 
three-fourths of the parcel, it is not clear from the delineation report whether the 
interceptor drain design would result in the draining of wetlands due to the interception of 
surface and subsurface hydrology that drains to the wetlands.   The 8/3/10 Diversion 
Drain exhibit does not show the location of wetlands overlaid on the map, and therefore it 
is unclear from the exhibit the exact location of these direct impacts to wetlands resulting 
from pipe placement, or the extent of pipe placement that is within the 50-foot wetland 
ESHA buffer. Commission staff review of the wetland delineation report submitted as 
part of the local record and received by the Coastal Commission following publication of 
the staff report reveals discrepancies in data collection and analysis for the wetland 
delineation.  These discrepancies  raise additional questions about the accuracy of the 
wetland delineation that was conducted on the subject parcel.  Questions also remain as 
to why some Northern Bishop Pine trees located within 50 feet of the approved 
interceptor drain were excluded from mapped ESHA areas. 
 
Therefore, the appeal continues to raise a substantial issue with respect to conformance of 
the County-approved development with LCP policies regarding the protection of 
wetlands and ESHA because: (1) groundwater intercept drains are not an allowable use in 
wetlands; (2) the County approved a development for a non-allowable use in ESHA and 
ESHA buffers without adequate factual or legal findings that justify the action; (3) the 
County approved a development that does not provide for a minimum 50-foot buffer 
between the development and the wetland, riparian, and Northern Bishop Pine Forest 
ESHA that exists on the site without addressing how the project is consistent with the 
ESHA buffer requirements of LUP Policies 3.1-4, 3.1-7, and 3.1-18 and CZC Section 
20.496.020, including how a buffer that is less than the minimum of 50 feet is allowable 
under the LCP; (4) the County approved direct impacts to wetlands without any 
mitigation that replaces impacted areas; (5) the County failed to address in its findings 
why some areas within 50 feet of the approved development were excluded from 
Northern Bishop Pine Forest ESHA designation despite the presence of mapped pine 
trees within these areas; and (6) the County has not demonstrated there is not a feasible 
less environmentally damaging alternative to locating the development within the ESHA, 
inconsistent with the ESHA protection provisions of the certified LCP including, but not 
limited to, LUP Policies 3.1-4, 3.1-7, and 3.1-18, and CZC Sections 20.496.020 and 
20.532.095 
 
III. Revisions to Staff Report Findings and Appendix A
 
Text to be deleted is shown in bold strikethrough, text to be added appears in bold 
underline 
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A. Revise Sentences Describing the Project on Pages 2, 13, 14, and 15 as 
Follows: 

 

Page 2, Finding 1, “Project and Site Description,” first paragraph, second 
sentence 
The approved development consists of the installation of a 6-inch diameter drain pipe 
within a 36-inch deep trench excavated around the perimeter of three-fourths a 
portion of the subject parcel. 

 

Page 13, Finding 5, “Wetland Mitigation Plan and Clarification of Wetland 
Impacts,” first paragraph, second sentence 
The trenching would be approximately 36 inches deep and excavated around the 
perimeter of three-fourths a portion of the subject parcel, with 6-inch-diameter 
piping placed inside and covered by drainage gravel. 

 

Page 14, first full paragraph, first sentence 
Clarification of the amount of wetland fill associated with the groundwater intercept 
drain and the amount of wetlands to be drained, if any,  resulting from installation of 
the drain around three-fourths a portion of the parcel is also needed. 

 

Page 15 (Appendix A), paragraph 1, second sentence  
The approved development consists of the installation of a 6-inch diameter drain pipe 
within a 36-inch deep trench excavated around the perimeter of three-fourths a 
portion of the subject parcel. 

 
 

REASON FOR CHANGES:  The revisions to the staff recommendation correct 
statements that refer to the intercept drain as extending around the perimeter of 
three-fourths of the parcel.  The revisions make the sections of the report that 
describe the project consistent with the revised design approved by the County (as 
shown on the “diversion drain” exhibit dated 8/3/10 that was also included in the 
County staff report; see S.I. report Exhibit 4 pg. 1 of 2). 
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B. Revise Substantial Issue Analysis Beginning on Page 4 as Follows: 

A. Substantial Issue With Respect to Allowable Uses in Wetlands Policies of the 
Certified LCP

A botanical survey and wetland delineation report dated June 16, 2010 is referenced in 
the County staff report, and a buffer analysis addendum dated November 28, 2010 is 
referenced and included as Appendix A to the County staff report. In the buffer analysis 
addendum, the botanical consultant indicates that the “proposed diversion drain would 
extend into the wetland for approximately 39’ and replace [sic] approximately 76 sq.ft 
[sic] of the wetland in the far southeastern corner of the property. The trenching would be 
approximately 36” deep with 6” diameter piping.” The June 16, 2010 wetland 
delineation report was submitted to the Coastal Commission as part of the local 
record received on January 24, 2011. The report states: 

The wetland is primarily fed by stormwater run-off [sic] that is directed onto the 
property from a culvert off of Highway One. The culvert off of Highway One is 
approximately 100’-200’ from the property. The water is directed from the culvert into 
a ditch that extends through adjacent properties and then onto the subject property and 
through the delineated wetland. The ditch is about a [sic] 1’-2’ wide and 1’ deep. There 
are evident drainage patterns within the wetland including algal mats. Because of the 
water that is diverted onto the property, the natural topography of the wetland area, the 
slower permeability of the soils and the higher water table, saturation or inundation 
typically persists for most of the winter and spring. 

The topographic map included as part of the County staff report does not depict site 
topography or hydrologic connectivity in relation to Highway One and the 
referenced stormwater runoff. During a site visit on January 7, 2011, Commission 
staff observed saturated conditions indicative of wetlands located outside of 
delineated wetland boundaries. It is unclear whether all wetland features on the site 
were accurately identified, and whether the interceptor drain design would 
intercept hydrology that supports wetlands on the site. 
The County staff report discusses the intent of implies the approved development to 
may drain wetlands by stating “The intent of the project is to drain the site sufficiently 
for an on-site septic disposal system design, presumably to serve a future residence.” It 
further notes “The applicant proposes installation of an intercept (curtain) drain to dry out 
an area in order to allow for a future on-site disposal system to be designed.” LUP Policy 
3.1-4 and CZC Section 20.496.025 allow certain uses in addition to resource dependent 
uses within wetlands. The nine categories of use allowed in wetlands range from port 
facilities to incidental public services. However, none of the nine categories of allowable 
uses in wetlands include residential development or development designed to support a 
future residential use. The County failed to describe how installation of the interceptor 
drain, including a solid pipe displacing approximately 76 square feet of wetlands  
and the possible draining of wetlands is would (a) be compatible with the continuance of 
the wetland feature, or how draining wetlands could and (b) maintain their functional 
capacity (which includes stormwater retention, groundwater recharge, and filtration of 
pollutants, among other functions). The development as approved by the County 
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therefore raises a substantial issue of conformance with LCP policies including but not 
limited to LUP Policies 3.1-4 and CZC Section 20.496.025 because the approved 
development is not an allowable use in wetlands or wetland buffers. 

The County staff report concludes that “the proposed drainage system is encouraged by 
the LCP” and references an excerpt from Section 20.492.025(G) of the Mendocino 
County Coastal Zoning Code that states “Subsurface drainage devices shall be provided 
in areas having a high water table and to intercept seepage that would adversely affect 
slope stability, building foundations, or create undesirable [sic] wetness.” However, the 
County staff report references this policy out of context: Chapter 20.492, entitled 
“Grading, Erosion, and Runoff” states the purpose and applicability of the chapter under 
CZC Section 20.492.005 as follows: 

The approving authority shall review all permit applications for coastal developments to 
determine the extent of project related impacts due to grading, erosion, and runoff. The 
approving authority shall determine the extent to which the following standards should 
apply to specific projects, and the extent to which additional studies and/or mitigation 
are required, specifically development projects within Development Limitations 
Combining Districts. (Ord. No. 3785 (part), adopted 1991) (Emphasis added) 

CZC Section 20.492.025, entitled “Runoff Standards,” therefore directs the approving 
authority to evaluate and mitigate as required runoff impacts that result from the 
proposed development, and not as a means to facilitate a non-allowable use in wetlands 
as interpreted by the County. CZC Section 20.492.025(A) further introduces and 
underscores this intended application by stating “Water flows in excess of natural flows 
resulting from project development shall be mitigated.” (Emphasis added). 

The saturated areas Commission staff observed in the identified building envelope 
during a site visit on January 7, 2011 were not mapped as wetlands in the 
topographic map exhibit included in the County staff report (see Commission staff 
report Exhibit 4 page 2). The Coastal Commission received a copy of the June 16, 
2010 “Wetland Delineation and Botanical Survey for the Bradley Property” on 
January 24, 2011 as part of the local record. Upon review of this document, the 
following discrepancies were identified: 

1. The soil classification as described in the wetland delineation results on page 
8 indicates the presence of the “115-Bruhel-Abalobadiah-Vizcaino complex, 9 
to 30 percent slopes and the 199-Shinglemill-Gibney complex, 2 to 9 percent 
slopes.” The 199-Shinglemill-Gibney complex is recognized as a hydric soil 
on the U.S. Department of Agriculture (USDA) Natural Resource 
Conservation Service (NRCS) list of hydric soils for California. The wetland 
delineation report does not document this soil as hydric, and the topographic 
map does not show any soil pits were sampled in this mapped soil type. Due 
to the presence of wetland features on the site and the presence of a mapped 
hydric soil, additional soil pits should be sampled within this area to 
determine whether hydric soil conditions are present elsewhere on the parcel 
that may meet Coastal Commission-jurisdictional wetland criteria. 
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2. According to the data forms included in Appendix C of the wetland 
delineation report, saturation was observed at 15 inches in a loamy sand soil 
matrix at Sampling Point #2. The remarks indicate “This is expected based 
on the time of the delineation during mid spring. It is expected that based on 
the degree of precipitation and the level of clay these soils are marginally 
saturated during the wet season for typical durations but not long enough to 
develop hydric soils or support wetland vegetation. This is common through 
out [sic] coastal Mendocino County.” No information was provided to 
indicate what the degree of precipitation was during or prior to the wetland 
delineation, and it is unclear what the level of clay was in a soil designated as 
“loamy sand.” Therefore, clarification is necessary to explain these 
discrepancies, including documentation of precipitation events occurring 
near the project area within the three weeks prior to and including the dates 
of field inspections. 

3. According to the data forms included in Appendix C of the subject report, 
the soil matrix in the upper 14 inches of Soil Pit #3 consists of a loam/sandy 
loam soil with a color matrix of 10YR 3/2, and a reduced matrix of 10% 
redox features with colors of 10YR 4/3 and 10YR 4/6. The remarks indicate 
that mottles are few and faint; however, redox features with a color of 10YR 
4/6 in a matrix of 10YR 3/2 are recognized as “prominent” under NRCS and 
Army Corps of Engineers (ACOE) criteria. Soils with these characteristics 
are typical of the “Redox dark surface (F6)” designation, which is a hydric 
soil indicator. More information is necessary to demonstrate why a soil 
meeting ACOE and NRCS hydric soil criteria was not designated as hydric. 

4. The botanical survey and wetland delineation report map lacks certain key 
information for delineating the extent that the approved development 
extends into wetlands, ESHA, and ESHA buffer areas in that: 1) plant 
communities on the site and described in the report have not been delineated; 
2) the map does not clearly depict Coastal Commission-jurisdictional 
wetlands (1 factor) versus other jurisdiction’s wetland features (2-3 factor); 
3) the map does not clearly show at a visible scale the extent of development 
encroaching into wetlands; 4) the map does not depict ESHA 50- and 100- 
buffers in relation to all ESHA features on the site  

The protection of wetlands in the coastal zone is an issue of statewide concern addressed 
by Section 30233 of the Coastal Act. In addition, the degree of factual and legal support 
for the County’s action is lacking, given that the findings do not demonstrate how the 
solid drain pipe portion of the approved interceptor drain is an allowable uses in 
wetlands and do not evaluate the direct impacts to wetlands in relation to the proposed 
development. Therefore, the Commission finds that the appeal of the County’s approval 
raises a substantial issue of conformity of the approved development with the wetland 
protection provisions of the certified LCP including but not limited to LUP Policy 3.1-4 
and CZC Section 20.496.025. 
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REASON FOR CHANGES:  The clarification about the project design does not 
change the findings for substantial issue because the solid pipe portion of the 
approved diversion drain still extends into the wetland and Northern Bishop Pine 
Forest ESHA.  The solid pipe portion of the diversion drain will extend 
approximately 39 feet into wetlands and displace approximately 76 square feet of 
wetlands to a depth of three feet.  The changes to the staff recommendation clarify 
that at least the solid pipe portion of the diversion drain raises substantial issues of 
conformance with the LCP policies regarding allowable uses in wetlands and 
other ESHA and providing minimum buffers between development and ESHA. 

Whether the diversion drain intercepts three-fourths of the parcel or less than 
three-fourths of the parcel, it is not clear from the delineation report whether the 
interceptor drain design would result in the draining of wetlands due to the 
interception of surface and subsurface hydrology that drains to the wetlands.   The 
8/3/10 Diversion Drain exhibit also does not show the location of wetlands 
overlaid on the map and therefore it is unclear from the exhibit the exact location 
of these direct impacts to wetlands resulting from pipe placement, or the extent of 
pipe placement that is within the 50-foot wetland ESHA buffer. Upon review of 
the wetland delineation report submitted as part of the local record and received 
by the Coastal Commission following publication of the staff report, 
discrepancies in data collection and analysis raise additional questions about the 
accuracy of the wetland delineation that was conducted on the subject parcel. This 
addendum revises the staff recommendation to include more detail about the 
specific concerns about the accuracy of the submitted wetland delineation report. 

 
IV. Revisions to Information Needed for De Novo Review of Application 
 
Text to be deleted is shown in bold strikethrough, text to be added appears in bold 
underline 
 

A. Revise the “Information Needed for De Novo Review” section beginning on 
Page 9 as follows: 

1. Submittal of Current Botanical and Wetland Delineation Reports 

As discussed previously, the project raises a substantial issue of conformance with the 
policies of the LCP regarding the protection of environmentally sensitive habitat areas 
(ESHA), as (1) it is unclear why a portion of the Northern Bishop Pine Forest community 
was excluded from ESHA designation; (2) the fine-scale map depicting ESHA features 
does not appear to designate minimum 50-foot buffers around any ESHA; and (3) it 
appeared during a site visit by Commission staff that wetland features extended beyond 
mapped boundaries; and (4) the wetland delineation report appears to contain 
discrepancies in the data collection and results. 
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Therefore, to determine the presence and extent of all potential sensitive plant community 
and wetland and riparian habitat at and adjacent to the project site, a current 
supplementary botanical survey and wetland delineation prepared consistent with 
Section 20.532.060 of the Coastal Zoning Ordinance should be provided. The 
supplementary survey and delineation should be prepared by a qualified biologist and 
should include, but not be limited to: (1) a map of all environmentally sensitive habitat 
areas (ESHA) identified by the survey that addresses Northern Bishop Pine Forest not 
previously identified as ESHA; (2) a mapped delineation of all Coastal Commission-
jurisdictional wetland and riparian features at a legible scale (typically 1 inch = 200 feet 
as per CZC Section 20.532.060) that includes all proposed developments superimposed 
on the map; (3) evaluation of site hydrology including current water sources for the 
wetland and riparian feature, what effect, if any, the interceptor drain will have on 
wetlands, and whether the riparian feature contributes hydrology to the wetland; and (4) 
copies of all original wetland delineation data forms completed in the field. Each 
environmentally sensitive habitat area identified should be described in detail and 
depicted on an ESHA map prepared for the subject site at a minimum size of 11 inches 
by 17 inches.  

The following additional information should be provided to address discrepancies in 
the June 16, 2010 delineation report: 

1) The delineation should include soil sampling points within areas mapped 
by NRCS as containing hydric soils to determine whether hydric soil 
conditions are present elsewhere on the parcel that may meet Coastal 
Commission-jurisdictional wetland criteria; 

2) Provide clarification of hydrology conditions at Sampling Point 2, 
including soil types present, and documentation of precipitation events 
occurring near the project area within the three weeks prior to and 
including and the dates of field inspections; 

3) Either correct data forms for Sampling Point 3, or explain why a soil 
meeting ACOE and NRCS hydric soil criteria was not designated as 
hydric; 

4) Provide a map delineating vegetation communities on the site in relation 
to proposed developments and ESHA. 

 

5. Wetland Mitigation Plan and Clarification of Wetland Impacts

As described in the County staff report, the proposed diversion drain would extend into 
the wetland for approximately 39 feet and displace approximately 76 square feet of the 
wetland in the far southeastern corner of the property. The trenching would be 
approximately 36 inches deep and excavated around the perimeter of three-fourths a 
portion of the subject parcel, with 6-inch-diameter piping placed inside and covered by 
drainage gravel. The County staff report discusses the intent of implies the diversion 
drain to would drain wetlands by stating “The intent of the project is to drain the site 
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sufficiently for an on-site septic disposal system design, presumably to serve a future 
residence.” It further notes “The applicant proposes installation of an intercept (curtain) 
drain to dry out an area in order to allow for a future on-site disposal system to be 
designed.” The placement of the drain pipe into the wetland is a form of fill that directly 
impacts and displaces wetlands. Additionally, if the interceptor drain design would 
intercept hydrology that supports wetlands on the site, then the resulting draining 
the of wetlands is also considered a direct impact of installation of the interceptor 
(curtain) drain that would not be compatible with the continuance of the wetland features, 
and would affect the functional capacity of the wetlands (which includes stormwater 
retention, groundwater recharge, and filtration of pollutants, among other functions). LUP 
Policy 3.1-4 and CZC Section 20.496.025 allow certain uses in addition to resource 
dependent uses within wetlands. The nine categories of use allowed in wetland range 
from port facilities to incidental public services. However, none of the nine categories of 
allowable uses in wetlands include residential development or development designed to 
support a future residential use.  

If wetland fill and draining of wetlands are necessary and unavoidable to facilitate testing 
for a future septic system and residential development, and if the Commission determines 
that to deny the project would result in an unconstitutional taking of private property 
inconsistent with Section 30010 of the Coastal Act, some impacts to wetlands may need 
to be approved even if such impacts are not an allowable purpose for draining and 
placing fill in wetlands pursuant to the wetland fill policies of the Coastal Act and the 
certified LCP. In that event, the Commission would still need to find that the 
development is consistent with all other policies of the certified LCP, including, but not 
limited to, the provisions of LUP Policy 3.1-4 and CZC Section 20.496.025 that require 
that any fill and draining of wetlands that are approved shall include mitigation measures 
required to minimize adverse environmental effects, in accordance with Sections 30233 
and 30607, and other provisions of the Coastal Act. One of the adverse environmental 
effects of the filling and draining of the wetland for a groundwater intercept drain and 
future septic system would be the loss of wetland area. Therefore, if the alternatives 
analysis required under Item 2 above demonstrates that there are no feasible less 
environmentally damaging alternatives that would avoid the filling and draining of 
wetlands, a wetland mitigation plan must be provided that compensates for any direct loss 
of wetlands and wetland values and functions associated with filling and draining the 
wetland. The mitigation plan needs to provide for the creation of new or expanded 
wetlands at a ratio of wetlands created or expanded to wetlands filled that is large enough 
to compensate for temporal loss of wetland values and functions between the time the 
wetlands are filled and drained, and the full establishment of wetland values and 
functions in the wetland area to be created or expanded. The wetland mitigation plan 
must include detailed descriptions and diagrams of the wetland mitigation site and 
proposal, success criteria, and monitoring proposals. 

Clarification of the amount of wetland fill associated with the groundwater intercept drain 
and the amount of wetlands to be drained, if any, resulting from installation of the drain 
around three-fourths a portion of the parcel is also needed. Clarification is needed as to 
exactly how much wetland fill and wetland area to be drained (both in cubic yards of 
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volume and square feet of coverage) is proposed for the amount of solid pipe extending 
into the wetland and the amount of wetland to be drained, and whether it would be 
feasible to reduce the amount of such fill and drained wetlands by relocating the 
diversion drain elsewhere on the parcel.  

Without the above information, the Commission cannot reach a final determination 
concerning the appropriateness of the proposed development or identified building 
envelope designed to accommodate future development consistent with the policies in the 
LCP to protect wetlands and other environmentally sensitive habitat areas. Therefore, 
before the Commission can act on the project de novo, the applicant must submit Items 1 
(current botanical and wetland delineation reports), 2 (Alternatives Analysis), and 3 
(Revised ESHA Buffer Analysis), as well as Item 4 (Information Needed for Evaluating 
Project Consistency with Section 30010) if no acceptable project alternatives are 
available that avoid non-resource-dependent uses in ESHA or ESHA buffers, and Item 5 
(Wetland Mitigation Plan and Clarification of Wetland Impacts) if wetland fill and 
draining of wetlands are necessary and unavoidable to facilitate testing for a future septic 
system and residential development. 

 

REASON FOR CHANGES: Since publication of the staff recommendation, the 
Commission has received the June 16, 2010 Botanical Survey and Wetland 
Delineation included as part of the local record for the subject project. 
Commission staff has reviewed the report with consideration to previously-
requested information needed for de novo review. Following review of the 
document, deficiencies in the submittal were identified and added to the 
information needs of the Commission as described above. 

Whether the diversion drain intercepts three-fourths of the parcel or less than 
three-fourths of the parcel, it is not clear from the delineation report whether the 
interceptor drain design would result in the draining of wetlands due to the 
interception of surface and subsurface hydrology that drains to the wetlands from 
Highway One stormwater runoff. Additional information must be submitted to 
assist the Commission with this determination, and therefore the text was 
modified accordingly. 
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DATE: Prepared January 21, 2011 for the February 11, 2011 hearing 

TO: Coastal Commissioners and Interested Parties 

FROM: Peter Douglas, Executive Director 
 Robert Merrill, North Coast District Manager 
 Tamara L. Gedik, Coastal Program Analyst 

SUBJECT: Appeal No. A-1-MEN-11-001 (Bradley, local permit # CDP 48-2007), 
Appeal by Commissioners Mark Stone and Esther Sanchez of 
Mendocino County decision approving a coastal development permit for 
the installation of a groundwater intercept drain to prepare the site for 
testing associated with a design for a potential future on-site disposal 
system. The project site is located on approximately 1.3 acres within the 
Haven’s Neck subdivision, 1.5 miles north of Anchor Bay, at 47100 
Haven’s Neck Drive, 500 feet north of its intersection with Highway 
One (APN 143-121-05). 

Appeal filed: January 12, 2011; 49th day: March 2, 2011. 
 

Recommendation: 
Staff recommends that the Commission determine that a substantial issue exists with 
respect to the grounds on which Appeal No. A-1-MEN-11-001 has been filed and that the 
Commission hold a de novo hearing. 

Staff recommends a NO vote on the following motion and resolution: 

 Motion & Resolution.  I move that the Commission determine and resolve that:  
Appeal No. A-1-MEN-11-001 raises no substantial issue with respect to the grounds 
on which the appeal has been filed under Section 30603 of the Coastal Act regarding 
consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 

Following the staff recommendation by voting no will result in the Commission 
conducting a de novo review of the application, and adoption of the following findings. 
Passage of this motion via a yes vote, thereby rejecting the staff recommendation, will 
result in a finding of No Substantial Issue, and the local action will become final and 
effective. The motion passes only by an affirmative vote of the majority of the appointed 
Commissioners. 
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The Coastal Act presumes that an appeal raises a substantial issue of conformity of the 
approved project with the certified LCP, unless the Commission decides to take public 
testimony and vote on the question of substantial issue. 

 

IMPORTANT NOTE: 
THE COMMISSION WILL NOT TAKE PUBLIC TESTIMONY DURING THE 

SUBSTANTIAL ISSUE PHASE OF THE APPEAL HEARING UNLESS  
THREE COMMISSIONERS REQUEST IT. 

 

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue of conformity of the 
approved project with the certified LCP. Since the staff is recommending substantial issue, 
unless three Commissioners object, it is presumed that the appeal raises a substantial issue 
and the Commission may proceed to its de novo review at the same or subsequent meeting. 
The Commission will not take public testimony during this phase of the appeal hearing 
unless three Commissioners request it. 

If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal 
raises a substantial issue. The only persons qualified to testify before the Commission on 
the substantial issue question are the applicants, the appellant and persons who made their 
views known to the local government (or their representatives). Testimony from other 
persons regarding substantial issue must be submitted in writing. It takes a majority of 
Commissioners present to find that no substantial issue is raised. 

Unless it is determined that there is no substantial issue, the Commission will proceed to 
the de novo portion of the appeal hearing and review the merits of the proposed project. 
Oral and written public testimony will be taken during this de novo review which may 
occur at the same or subsequent meeting. 

 
 
Findings: 

1. Project and Site Description 
On December 17, 2010, the County of Mendocino approved Coastal Development Permit 
#CDP 48-2007 for the installation of a groundwater intercept drain. The approved 
development consists of the installation of a 6-inch diameter drain pipe within a 36-inch 
deep trench excavated around the perimeter of three-fourths of the subject parcel. The 
groundwater interceptor drain would prepare the site for testing associated with designing a 
potential future on-site septic disposal system. The parcel (APN 143-121-05) consists of 
approximately 1.3 acres located within the Haven’s Neck subdivision, 1.5 miles north of 
Anchor Bay, at 47100 Haven’s Neck Drive.  
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According to a biological report and wetland delineation prepared for the site, the parcel 
contains wetlands, a small stream, and Northern Bishop Pine Forest (a rare and endangered 
plant community). The County staff report indicates the development will extend a 6-inch 
diameter pipe approximately 39 feet into wetlands, and displace approximately 76 square 
feet of wetland. A map included in the County staff report shows some but not all Northern 
Bishop Pine Forest delineated as ESHA. The fine-scale map appears to delineate the 
wetland and riparian area as part of the ESHA, but does not appear to designate buffers 
around any ESHA. The map also delineates a future building envelope, apparently within 
50 feet of ESHA. 

The County staff report describes the parcel as relatively flat with patches of forested areas 
as well as grassy areas. The forested portion consists of mostly Bishop pine (Pinus 
muricata), with Monterrey cypress (Cupressus macrocarpa), a few tan oak (Lithocarpus 
densiflorus var. densiflorus), and some wax myrtle (Myrica californica) along the edges of 
the parcel. The understory varies from grassy areas that include velvet grass (Holcus 
lanatus), sweet vernal grass (Anthoxanthum odoratum), California blackberry (Rubus 
ursinus), and Douglas iris (Iris douglasiana), to areas dominated by rushes (Juncus spp.) 
and dock (Rumex spp.). 

The parcels are designated on the County general plan Coastal Plan Map as Rural 
Residential, Five Acre Minimum with an alternate density of One Acre Minimum (RR-5 
[RR-1]). The parcels show a similar zoning designation on the Coastal Zoning Map (RR:L-
5[RR]). The County staff report describes the development as drainage improvements that 
would potentially serve a future single family residence, which is a principally permitted 
use in the Rural Residential zoning district. 

2. Appeal 
Pursuant to Coastal Act Section 30603, this approval is appealable to the Commission 
because the approved development is located (1) within 100 feet of a wetland and stream; 
and (2) between the sea and the first public road paralleling the sea. 

The appellant (Commissioners Mark Stone and Esther Sanchez) claims that the approved 
project is inconsistent with the policies and standards of the Mendocino County certified 
Local Coastal Program (LCP) relating to protection of environmentally sensitive habitat 
areas (ESHAs). 

3. Substantial Issue Analysis 
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it 
determined that no substantial issue exists with respect to the grounds on which the appeal 
has been filed.1 Commission staff has analyzed the County’s Final Local Action Notice for 
                                                 
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making 
substantial issue determinations:  the degree of factual and legal support for the local government’s decision; 
the extent and scope of the development as approved or denied by the local government; the significance of 
the coastal resources affected by the decision; the precedential value of the local government’s decision for 
future interpretations of its LCP; and, whether the appeal raises only local issues, or those of regional or 
statewide significance. 
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the development (Exhibit No. 6), appellant’s claims (Exhibit No. 5), and the relevant 
requirements of the LCP (Appendix B). Staff recommends that the Commission find that 
the appeal raises a substantial issue of conformance of the approved development with 
respect to the policies of the certified LCP regarding the protection of wetlands and ESHA 
as explained below. 

A. Substantial Issue With Respect to Allowable Uses in Wetlands Policies of the 
Certified LCP

A botanical survey and wetland delineation report dated June 16, 2010 is referenced in the 
County staff report, and a buffer analysis addendum dated November 28, 2010 is 
referenced and included as Appendix A to the County staff report. In the buffer analysis 
addendum, the botanical consultant indicates that the “proposed diversion drain would 
extend into the wetland for approximately 39’ and replace [sic] approximately 76 sq.ft [sic] 
of the wetland in the far southeastern corner of the property. The trenching would be 
approximately 36” deep with 6” diameter piping.” 

The County staff report discusses the intent of the approved development to drain wetlands 
by stating “The intent of the project is to drain the site sufficiently for an on-site septic 
disposal system design, presumably to serve a future residence.” It further notes “The 
applicant proposes installation of an intercept (curtain) drain to dry out an area in order to 
allow for a future on-site disposal system to be designed.” LUP Policy 3.1-4 and CZC 
Section 20.496.025 allow certain uses in addition to resource dependent uses within 
wetlands. The nine categories of use allowed in wetlands range from port facilities to 
incidental public services. However, none of the nine categories of allowable uses in 
wetlands include residential development or development designed to support a future 
residential use. The County failed to describe how the draining of wetlands is compatible 
with the continuance of the wetland feature, or how draining wetlands could maintain their 
functional capacity (which includes stormwater retention, groundwater recharge, and 
filtration of pollutants, among other functions). The development as approved by the 
County therefore raises a substantial issue of conformance with LCP policies including but 
not limited to LUP Policies 3.1-4 and CZC Section 20.496.025 because the approved 
development is not an allowable use in wetlands or wetland buffers. 

The County staff report concludes that “the proposed drainage system is encouraged by the 
LCP” and references an excerpt from Section 20.492.025(G) of the Mendocino County 
Coastal Zoning Code that states “Subsurface drainage devices shall be provided in areas 
having a high water table and to intercept seepage that would adversely affect slope 
stability, building foundations, or create undesireable [sic] wetness.” However, the County 
staff report references this policy out of context: Chapter 20.492, entitled “Grading, 
Erosion, and Runoff” states the purpose and applicability of the chapter under CZC 
Section 20.492.005 as follows: 

The approving authority shall review all permit applications for coastal developments to 
determine the extent of project related impacts due to grading, erosion, and runoff. The 
approving authority shall determine the extent to which the following standards should 
apply to specific projects, and the extent to which additional studies and/or mitigation are 
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required, specifically development projects within Development Limitations Combining 
Districts. (Ord. No. 3785 (part), adopted 1991) (Emphasis added) 

CZC Section 20.492.025, entitled “Runoff Standards,” therefore directs the approving 
authority to evaluate and mitigate as required runoff impacts that result from the proposed 
development, and not as a means to facilitate a non-allowable use in wetlands as 
interpreted by the County. CZC Section 20.492.025(A) further introduces and underscores 
this intended application by stating “Water flows in excess of natural flows resulting from 
project development shall be mitigated.” (Emphasis added). 

The protection of wetlands in the coastal zone is an issue of statewide concern addressed 
by Section 30233 of the Coastal Act. In addition, the degree of factual and legal support 
for the County’s action is lacking, given that the findings do not demonstrate how the 
approved interceptor drain is an allowable uses in wetlands and do not evaluate the direct 
impacts to wetlands in relation to the proposed development. Therefore, the Commission 
finds that the appeal of the County’s approval raises a substantial issue of conformity of 
the approved development with the wetland protection provisions of the certified LCP 
including but not limited to LUP Policy 3.1-4 and CZC Section 20.496.025. 

B. Substantial Issue With Respect to ESHA Protection Policies of the Certified LCP

The County staff report dated December 3, 2010 indicates the vacant parcel contains three 
types of Environmentally Sensitive Habitat Areas (ESHA): 1) wetlands; 2) a riparian area; 
and 3) Northern Bishop Pine Forest. As cited in the policies above, CZC Section 
20.496.010 defines environmentally sensitive habitat areas (ESHA) and specifically 
includes wetlands, riparian areas, and habitats of rare and endangered species. 

The approved development would be partially located both within wetlands, as discussed 
above, and within Northern Bishop Pine Forest ESHA. The LCP policies identify specific 
uses permitted in wetland ESHAs, but do not specifically identify what uses are allowed 
within rare plant community ESHA, and by extension, within the rare plant buffer. Coastal 
Act Section 30240(a) states that environmentally sensitive habitat areas shall be protected 
against any significant disruption of habitat values, only uses dependent on those resources 
shall be allowed within those areas. Section 30240 of the Coastal Act is listed and referred 
to in the narrative for the section of the Land Use Plan containing the other LUP policies 
governing the protection of ESHA. The fact that the LCP policies do not specifically state 
what uses are allowed within rare plant ESHA does not mean the policy is intended to 
relax the restriction of Section 30240(a) of the Coastal Act that limits uses in habitat areas 
to those dependent on habitat resources. An LCP policy that allowed non-resource 
dependent uses in rare plant ESHA would be inconsistent with and directly conflict with 
Section 30240(a). Moreover, the provisions in the LCP concerning permissible 
development in habitat areas are not incompatible with the restrictions in Section 30240(a). 
These provisions refer generally to maintaining minimum buffers between development 
and ESHA, which is not inconsistent with restricting development within rare plant ESHA 
to resource dependent uses. Therefore, the Mendocino County LCP policies governing rare 
plant habitat areas restrict development to resource dependent uses that do not significantly 
disrupt habitat values. 
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Neither the approved drainage improvements nor the future residential development that 
the groundwater interceptor drain is designed to facilitate are in any way dependent on the 
rare Northern Bishop Pine Forest ESHA habitat at the site, but would occur within a rare 
plant community ESHA and within buffer areas that are required to be established around 
rare plant and wetland ESHAs. 

As ESHA, wetlands, riparian areas, and endangered species habitat are subject to the 
ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 20.496.020. According 
to these policies, a buffer area of a minimum of 100 feet shall be established adjacent to all 
ESHAs, unless an applicant can demonstrate, after consultations and agreement with the 
California Department of Fish and Game (DFG) that 100 feet is not necessary to protect 
the resources of that particular habitat area from possible significant disruption caused by 
the proposed development. The policies state in that event, the buffer shall not be less than 
50 feet in width. CZC Section 20.496.020 states the standards for determining the 
appropriate width of the buffer area are the seven standards of subsections (a) through (g) 
of subsection (A)(1) of that section, including (a) the biological significance of adjacent 
lands, (b) sensitivity of species to disturbance, (c) susceptibility of parcel to erosion, (d) 
use of natural topographic features to locate development, (e) use of existing cultural 
features to locate buffer zones, (f) lot configuration and location of existing development, 
and (g) the type and scale of the development proposed. 

LUP Policy 3.1-7 and CZC Section 20.496.020(A)(1) further require that development 
permitted within an ESHA buffer area shall generally be the same as those uses permitted 
in the adjacent ESHA, and that of the permitted development types allowed within an 
ESHA, structures are only allowable within the buffer area if there is no other feasible site 
available on the parcel. LUP Policy 3.1-18 states, in applicable part, that development 
within buffer areas recommended by DFG to protect rare or endangered wildlife species 
and their nesting and breeding areas shall meet guidelines and management practices 
established by the Department, and must be consistent with other applicable policies of this 
plan. 

In the buffer analysis included in Appendix A of the County staff report, the consultant 
addresses buffer area requirements of CZC Section 20.496.020(A) by stating, “The focus 
of this buffer matrix is to determine the least environmentally damaging alternative by 
considering all ecological factors involved with the proposed project. The proposed 
development is a diversion drain. At this time no other development is proposed.” The 
consultant does not provide further explanation of the ecological factors considered, and 
responds further to buffer width requirements of CZC 20.496.020(A)(1) by stating “There 
is no buffer. The diversion drain extends partially into the wetland and to the edge of the 
Bishop-pine forest.” 

The County staff report acknowledges that the consulting botanist indicates development 
will occur within the 50-foot ESHA buffer area, noting that “the proposal is the least 
impacting option…” The County staff report does not discuss how the omitted buffers for 
wetland, riparian, and Northern Bishop Pine Forest ESHA are consistent with the LCP 
ESHA buffer policies, and makes no reference to whether DFG was consulted or is in 
agreement with the omitted buffer associated with the proposed development. In its 
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“Summary of Referral Agency Comments” section of the staff report, the County notes 
that DFG recommend avoidance of wetlands. 

The County additionally notes there are concerns relating to future development of the site 
for a residential use, and states the following: 

Staff has concerns regarding future development of the site. The onsite ESHAs are 
adjacent to the access road, and there does not appear to be a location for vehicular 
access without directly impacting ESHAs. The neighboring driveway runs very near the 
western parcel boundary, however the neighbors are not interested in a shared driveway 
agreement. Although feasible locations for a residence and septic system exist on the 
parcel outside of ESHAs, vehicular access is likely to be a challenge when future 
development is considered, and alternatives may need to be explored at that time. 

While the County notes that options are available to develop a residence and septic system 
outside ESHA, it does not address that these developments are within ESHA buffer. 
Following a site visit on January 7, 2011 where Commission staff observed saturated 
conditions in the identified building envelope, it is also questionable whether future 
development within the future building envelope would be outside ESHA. Regardless of 
future development constraints, the current proposed interceptor drain is sited within 
ESHA. The County’s findings also do not analyze alternatives, including whether other 
septic options are available (such as off-site septic disposal), to demonstrate how the 
proposal is the least impacting option in comparison to other options that could best avoid 
significant adverse effects on the ESHA. 

The County staff report notes the following: 
Development within the buffer and ESHA is necessary to convey subsurface water to the 
on-site drainage course, and is limited to a solid pipe within the ESHA and ESHA buffer 
area. The 6 inch diameter pipe would extend approximately 39 feet into wetland areas, and 
would be about three feet deep. 

Measures to assure resources are protected and impacts are minimized are outlined in the 
botanical survey report and reduced buffer analysis. These measures are required 
conditions of approval as recommended by staff (Special Condition Number 1). Measures 
include (but not limited to): no heavy equipment allowed on the site, removal of invasive 
plants, and protective fencing and erosion control measures.  

Special Condition Number 1 of the County Staff report includes mitigation measures such 
as protection in perpetuity of ESHAs except for developments and disturbances permitted 
by the County; hand trenching; invasives removal; replanting exposed areas with native 
plants; and installation of construction fence and straw wattles prior to construction. No 
mitigation is proposed to replace wetlands displaced by the approved development.  

Providing mitigation for impacts to ESHA does not eliminate LCP requirements that 
minimum buffers be established between ESHA and development. CZC Section 
20.496.020 and LUP Policy 3.1-7 require that a buffer shall not be less than 50 feet in 
width, after consultation and concurrence from DFG. Furthermore, LUP Policy 3.1-7 
requires that development permitted within an ESHA buffer area shall generally be the 
same as those uses permitted in the adjacent ESHA. Approval of the subject development 
raises a substantial issue of conformance with the ESHA policies of the certified LCP 
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including, but not limited to, LUP Policies 3.1-7 and 3.1-18 and CZC Section 20.496.020, 
because the County fails to address how a buffer for wetlands and the rare Northern Bishop 
Pine Forest habitat that is less than the minimum of 100 feet is consistent with the 
requirements of LUP Policy 3.1-7 and CZC Sections 20.496.020(A)(1) and (3). 
Furthermore, the degree of factual and legal support for the County’s action is lacking, 
given that the County failed to demonstrate how installation of a curtain drain was an 
allowable use within wetlands, and did not identify mitigation measures that would replace 
wetlands impacted by the proposed development, inconsistent with LUP policies including 
but not limited to LUP Policy 3.1-4 and CZC 20.496.020(A)(4)(e). 

Lastly, the “topographic map” included with the County staff report shows an area 
delineated as ESHA that includes wetlands, a riparian feature extending across the 
southern portion of the site, and a portion of Northern Bishop Pine Forest. The map also 
shows an additional 18 pine trees outside of the delineated ESHA and within 50 feet of the 
approved development and identified future building envelope. The County does not 
articulate in its findings why a portion of the Northern Bishop Pine Forest community was 
excluded from ESHA designation. The protection of ESHA in the coastal zone is an issue 
of statewide concern addressed by Section 30240 of the Coastal Act. In addition, as noted 
above, the degree of factual and legal support for the County’s action is lacking, given that 
the findings do not adequately evaluate or represent the full extent of habitat conditions 
and threats to rare habitats in relation to the approved development. 

The Commission finds that the appeal raises a substantial issue with respect to 
conformance of the County-approved development with LCP policies regarding coastal 
ESHA buffer policies including, but not limited to, the LUP’s references to Section 30240 
of the Coastal Act, and including LUP Policies 3.1-4, 3.1-7, and, 3.1-18, and CZC Sections 
20.496.020, and 20.532.100(A)(1). 

Summary of Findings: 
The Commission finds that the appeal raises a substantial issue with respect to 
conformance of the County-approved development with LCP policies regarding the 
protection of wetlands and ESHA. The Commission finds a substantial issue exists, 
because (1) groundwater intercept drains are not an allowable use in wetlands; (2) the 
County approved a development for a non-allowable use in ESHA and ESHA buffers 
without adequate factual or legal findings that justify the action; (3) the County approved a 
development that does not provide for a minimum 50-foot buffer between the development 
and the wetland, riparian, and Northern Bishop Pine Forest ESHA that exists on the site 
without addressing the consistency of the project with the ESHA buffer requirements of 
LUP Policies 3.1-4, 3.1-7, and 3.1-18 and CZC Section 20.496.020, including how a buffer 
that is less than the minimum of 50 feet is allowable under the LCP; (4) the County 
approved direct impacts to wetlands without any mitigation that replaces impacted areas; 
(5) the County failed to address in its findings why some areas within 50 feet of the 
approved development were excluded from Northern Bishop Pine Forest ESHA 
designation despite the presence of mapped pine trees within these areas; and (6) the 
County has not demonstrated there is not a feasible less environmentally damaging 
alternative to locating the development within the ESHA, inconsistent with the ESHA 
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protection provisions of the certified LCP including, but not limited to, LUP Policies 3.1-4, 
3.1-7, and 3.1-18, and CZC Sections 20.496.020 and 20.532.095. 

Information Needed for De Novo Review of Application 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo 
hearing on all appeals where it has determined that a substantial issue exists with respect to 
the grounds on which an appeal has been filed. If the Commission finds substantial issue as 
recommended above, staff also recommends that the Commission continue the de novo 
hearing to a subsequent date. The de novo portion of the appeal hearing must be continued 
because the Commission does not have sufficient information to determine what, if any, 
development can be approved, consistent with the certified LCP. 

Given that the project the Commission will be considering de novo has come to the 
Commission after an appeal of a local government action, the Commission has not 
previously been in the position to request information from the applicant needed to 
determine if the project can be found to be consistent with the certified LCP. Following is 
a discussion of the information needed to evaluate the development. 

1. Submittal of Current Botanical and Wetland Delineation Reports 
As discussed previously, the project raises a substantial issue of conformance with the 
policies of the LCP regarding the protection of environmentally sensitive habitat areas 
(ESHA), as (1) it is unclear why a portion of the Northern Bishop Pine Forest community 
was excluded from ESHA designation; (2) the fine-scale map depicting ESHA features 
does not appear to designate minimum 50-foot buffers around any ESHA; and (3) it 
appeared during a site visit by Commission staff that wetland features extended beyond 
mapped boundaries. 

Therefore, to determine the presence and extent of all potential sensitive plant community 
and wetland and riparian habitat at and adjacent to the project site, a current botanical 
survey and wetland delineation prepared consistent with Section 20.532.060 of the Coastal 
Zoning Ordinance should be provided. The survey and delineation should be prepared by a 
qualified biologist and should include, but not be limited to: (1) a map of all 
environmentally sensitive habitat areas (ESHA) identified by the survey that addresses 
Northern Bishop Pine Forest not previously identified as ESHA; (2) a mapped delineation 
of all Coastal Commission-jurisdictional wetland and riparian features at a legible scale 
(typically 1 inch = 200 feet as per CZC Section 20.532.060) that includes all proposed 
developments superimposed on the map; (3) evaluation of site hydrology including current 
water sources for the wetland and riparian feature, and whether the riparian feature 
contributes hydrology to the wetland; and (4) copies of all original wetland delineation 
data forms completed in the field. Each environmentally sensitive habitat area identified 
should be described in detail and depicted on an ESHA map prepared for the subject site at 
a minimum size of 11 inches by 17 inches. 
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2. Alternatives Analysis for Proposed Wetland Impacts and Reduced ESHA 

buffers
The location chosen to install the proposed interceptor (curtain) drain will affect the 
ultimate choice of location for the future septic system, which in turn will constrain the 
siting options for a future residence. Development of a future septic system and residence 
could displace wetlands and habitat or encroach into required ESHA buffer areas. Thus 
even though the application does not include a request for authorization of a future 
residence, the future location of a septic system and residence must be considered at the 
time of approval of any interceptor drain to avoid or minimize encroachment into ESHA 
and required ESHA buffer areas. The County findings note that “the proposal is the least 
impacting option…” In addition, a map included in the County staff report delineates a 
future building envelope, apparently within 50 feet of ESHA, and the County staff report 
notes that “The onsite ESHAs are adjacent to the access road, and there does not appear to 
be a location for vehicular access without directly impacting ESHAs.” However, the 
County’s findings do not analyze alternatives, including whether other septic or building 
envelope options are available that would avoid or at least truly minimize encroachment of 
the interceptor line, septic system, and residence into ESHA and required ESHA buffer 
areas.  

Thus, an alternatives analysis must be provided that addresses the feasibility of different 
interceptor drain, septic, building site, and access alternatives for the site, including 
alternatives and combinations of alternatives that would avoid or minimize encroachment 
into wetland, riparian, and Northern Bishop pine forest ESHA habitat and ESHA buffers, 
and the “no project” alternative. The alternatives analysis should evaluate at least the 
alternative septic system options of (1) using an offsite leach field location, and (2) 
limiting the leach field locations on the subject parcel to avoid or minimize encroachment 
into ESHA and ESHA buffer areas. Alternative residence locations should also be 
evaluated that would avoid or minimize encroachment into ESHAs and ESHA buffers. 
Furthermore, different building envelope sizes should be evaluated, including smaller 
envelopes that would rely on a multi-story building design. The alternatives analysis 
should include: (1) a detailed description of each alternative and combination of 
alternatives; (2) what access improvements would be needed for each alternative (e.g., 
amount of grading and filling, proposed watercourse crossing plans including but not 
limited to bridges, drainage control measures, etc.); (3) an analysis of riparian and wetland 
impacts associated with each alternative (e.g., amount of vegetation requiring removal, 
amount of wetland dredging and/or filling, etc.); and (4) mitigation measures proposed for 
each alternative to minimize impacts to water quality, natural resources, and sensitive 
habitats. 

3. Revised ESHA Buffer Analysis

CZC Section 20.496.010 defines ESHA and includes “wetlands,” “riparian areas,” and 
“habitats of rare and endangered plants and animals.” Therefore, as ESHA, wetlands, 
riparian areas, and rare species habitats are subject to the ESHA buffer requirements of 
LUP Policy 3.1-7 and CZC Section 20.496.020. According to these policies, a buffer area 
of a minimum of 100 feet shall be established adjacent to all ESHAs, unless an applicant 
can demonstrate, after consultations and agreement with the California Department of Fish 
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and Game that 100 feet is not necessary to protect the resources of that particular habitat 
area from possible significant disruption caused by the proposed development. The 
policies state that in that event, the buffer shall not be less than 50 feet in width. CZC 
Section 20.496.020 states that the standards for determining the appropriate width of the 
buffer area are the seven standards of subsections (a) through (g) of subsection (A)(1) of 
that section, including (a) the biological significance of adjacent lands, (b) sensitivity of 
species to disturbance, (c) susceptibility of parcel to erosion, (d) use of natural topographic 
features to locate development, (e) use of existing cultural features to locate buffer zones, 
(f) lot configuration and location of existing development, and (g) the type and scale of the 
development proposed. 

In the November 28, 2010 buffer analysis included in Appendix A of the County staff 
report, the consultant addresses buffer area requirements of CZC Section 20.496.020(A) by 
stating, “The focus of this buffer matrix is to determine the least environmentally 
damaging alternative by considering all ecological factors involved with the proposed 
project. The proposed development is a diversion drain. At this time no other development 
is proposed.” The consultant does not provide further explanation of the ecological factors 
considered, and responds further to buffer width requirements of CZC 20.496.020(A)(1) 
by stating “There is no buffer. The diversion drain extends partially into the wetland and to 
the edge of the Bishop-pine forest.” 

The November 28, 2010 buffer analysis submitted by the consultant is inconsistent with 
the ESHA buffer requirements of LUP Policy 3.1-7 and CZC Section 20.496.020. 
Therefore, if the alternatives analysis required under Item 2 above demonstrates there are 
no feasible alternatives that do not encroach into 100-foot buffer areas, a buffer analysis 
shall be provided for each alternative that includes a determination of adequate buffers as 
prescribed in Coastal Zoning Code 20.496.020(A)(1)(a-g) and should depict buffers in 
relation to proposed development on a map. The revised buffer analysis should include: (1) 
a thorough evaluation of the potential impacts and disturbance to ESHAs as a result of all 
elements of the proposed development; and (2) a discussion of any recommended 
mitigation measures to ensure that the development would be sited and designed in a 
manner that would prevent impacts that would significantly degrade the area and provide 
for the continuance of the ESHA, including mitigation for direct impacts to wetland 
ESHA. Additionally, consultation and agreement by DFG that a protective buffer of less 
than 100 feet as determined pursuant to CZC 20.496.020 is adequate to protect the ESHA 
resource is required if development would occur within 100 feet of any delineated ESHA. 

4. Information Needed to Evaluate Project Consistency with Coastal Act Section 30010 
If the project cannot be found consistent with the ESHA resource policies of the certified 
Mendocino County LCP, the Commission will need to evaluate whether an alternative 
proposal could be approved, and if not, whether denial of the project would result in an 
unconstitutional taking of private property for public use. In order to make that evaluation, 
the Commission would need additional information from the applicants concerning the 
applicants’ reasonable investment-backed expectations to make such determinations prior 
to holding a de novo hearing on the project as described below. 
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Therefore, if the alternatives analysis required under Item 2 above demonstrates that there 
are no feasible project alternatives that would avoid all ESHA and minimum-required 
ESHA buffers on the subject parcel, then the landowner(s) of the property that is the 
subject of A-1-MEN-11-001 must provide the following specific information for the 
property that is subject to A-1-MEN-11-001 as well as all property in common contiguous 
ownership, i.e. any immediately adjacent property also owned by the applicant: 

1. When the property was acquired, and from whom; 

2. The purchase price paid for the property; 

3. The fair market value of the property at the time it was acquired and the basis 
upon which fair market value was derived; 

4. Whether a general plan, zoning, or similar land use designations applicable to 
the property changed since the time the property was purchased. If so, identify 
the particular designation(s) and applicable change(s). 

5. At the time the property was purchased, or at any subsequent time, whether the 
project been subject to any development restriction(s) (e.g., restrictive 
covenants, open space easements, etc.), other than the land use designations 
referred to in the preceding question; 

6. Whether the size or use of the property changed in any way since it was 
purchased. If so, identify the nature of the change, the circumstances and the 
relative date(s); 

7. Whether a portion of, or interest in, the property was sold or leased since the 
time the applicants purchased it, and the relevant date(s), sales price(s), rent 
assessed, and the nature of the portion or interest sold or leased; 

8. A copy of any title report, litigation guarantee or similar document that might 
have been prepared in connection with all or a portion of the property, together 
with a statement of when the document was prepared and for what purpose 
(e.g., refinancing, sale, purchase, etc.); 

9. The approximate date and offered price of any offers to buy all or a portion of 
the property since the time the applicants purchased the property;  

10. The costs associated with ownership of the property on an annualized basis for 
the last five calendar years. These costs should include, but not necessarily be 
limited to, the following: 

• property taxes 

• property assessments 

• debt service, including mortgage and interest costs 

• operation and management costs;  

11. Whether apart from any rent received from leasing all or a portion of the 
property (see question #7 above), current or past use of the property generates 
any income. If the answer is yes, the amount of generated income on an 
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annualized basis for the past five calendar years and a description of the use(s) 
that generates or has generated such income. 

5. Wetland Mitigation Plan and Clarification of Wetland Impacts
As described in the County staff report, the proposed diversion drain would extend into the 
wetland for approximately 39 feet and displace approximately 76 square feet of the 
wetland in the far southeastern corner of the property. The trenching would be 
approximately 36 inches deep and excavated around the perimeter of three-fourths of the 
subject parcel, with 6-inch-diameter piping placed inside and covered by drainage gravel. 
The County staff report discusses the intent of the diversion drain to drain wetlands by 
stating “The intent of the project is to drain the site sufficiently for an on-site septic 
disposal system design, presumably to serve a future residence.” It further notes “The 
applicant proposes installation of an intercept (curtain) drain to dry out an area in order to 
allow for a future on-site disposal system to be designed.” The placement of the drain pipe 
into the wetland is a form of fill that directly impacts and displaces wetlands. Additionally, 
draining the wetlands is also considered a direct impact of installation of the interceptor 
(curtain) drain that would not be compatible with the continuance of the wetland features, 
and would affect the functional capacity of the wetlands (which includes stormwater 
retention, groundwater recharge, and filtration of pollutants, among other functions). LUP 
Policy 3.1-4 and CZC Section 20.496.025 allow certain uses in addition to resource 
dependent uses within wetlands. The nine categories of use allowed in wetland range from 
port facilities to incidental public services. However, none of the nine categories of 
allowable uses in wetlands include residential development or development designed to 
support a future residential use.  

If wetland fill and draining of wetlands are necessary and unavoidable to facilitate testing 
for a future septic system and residential development, and if the Commission determines 
that to deny the project would result in an unconstitutional taking of private property 
inconsistent with Section 30010 of the Coastal Act, some impacts to wetlands may need to 
be approved even if such impacts are not an allowable purpose for draining and placing fill 
in wetlands pursuant to the wetland fill policies of the Coastal Act and the certified LCP. 
In that event, the Commission would still need to find that the development is consistent 
with all other policies of the certified LCP, including, but not limited to, the provisions of 
LUP Policy 3.1-4 and CZC Section 20.496.025 that require that any fill and draining of 
wetlands that are approved shall include mitigation measures required to minimize adverse 
environmental effects, in accordance with Sections 30233 and 30607, and other provisions 
of the Coastal Act. One of the adverse environmental effects of the filling and draining of 
the wetland for a groundwater intercept drain and future septic system would be the loss of 
wetland area. Therefore, if the alternatives analysis required under Item 2 above 
demonstrates that there are no feasible less environmentally damaging alternatives that 
would avoid the filling and draining of wetlands, a wetland mitigation plan must be 
provided that compensates for any direct loss of wetlands and wetland values and functions 
associated with filling and draining the wetland. The mitigation plan needs to provide for 
the creation of new or expanded wetlands at a ratio of wetlands created or expanded to 
wetlands filled that is large enough to compensate for temporal loss of wetland values and 
functions between the time the wetlands are filled and drained, and the full establishment 
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of wetland values and functions in the wetland area to be created or expanded. The wetland 
mitigation plan must include detailed descriptions and diagrams of the wetland mitigation 
site and proposal, success criteria, and monitoring proposals. 

Clarification of the amount of wetland fill associated with the groundwater intercept drain 
and the amount of wetlands to be drained resulting from installation of the drain around 
three-fourths of the parcel is also needed. Clarification is needed as to exactly how much 
wetland fill and wetland area to be drained (both in cubic yards of volume and square feet 
of coverage) is proposed for the amount of solid pipe extending into the wetland and the 
amount of wetland to be drained, and whether it would be feasible to reduce the amount of 
such fill and drained wetlands by relocating the diversion drain elsewhere on the parcel.  

Without the above information, the Commission cannot reach a final determination 
concerning the appropriateness of the proposed development or identified building 
envelope designed to accommodate future development consistent with the policies in the 
LCP to protect wetlands and other environmentally sensitive habitat areas. Therefore, 
before the Commission can act on the project de novo, the applicant must submit Items 1 
(current botanical and wetland delineation reports), 2 (Alternatives Analysis), and 3 
(Revised ESHA Buffer Analysis), as well as Item 4 (Information Needed for Evaluating 
Project Consistency with Section 30010) if no acceptable project alternatives are available 
that avoid non-resource-dependent uses in ESHA or ESHA buffers, and Item 5 (Wetland 
Mitigation Plan and Clarification of Wetland Impacts) if wetland fill and draining of 
wetlands are necessary and unavoidable to facilitate testing for a future septic system and 
residential development. 

APPENDICES 
APPENDIX A:  Commission’s Appeal Jurisdiction Over Project 
APPENDIX B:  Excerpts from the Humboldt County Local Coastal Program 

EXHIBITS 
1. Regional Location Map 
2. Vicinity Map 
3. Assessor’s Parcel Map 
4. Site Plans 
5. Appeal 
6. Notice of Final Local Action and Findings for Approval 
7. Biological documents prepared by consultant 
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APPENDIX A 
 

COMMISSION’S APPEAL JURISDICTION OVER THE PROJECT 

On December 17, 2010 the County of Mendocino approved Coastal Development Permit 
CDP 48-2007 for the installation of a groundwater intercept drain. The approved 
development consists of the installation of a 6-inch diameter drain pipe within a 36-inch 
deep trench excavated around the perimeter of three-fourths of the subject parcel. The 
groundwater interceptor drain would prepare the site for testing associated with designing a 
potential future on-site septic disposal system. The parcel (APN 143-121-05) consists of 
approximately 1.3 acres located within the Haven’s Neck subdivision, 1.5 miles north of 
Anchor Bay, at 47100 Haven’s Neck Drive. 

After certification of Local Coastal Programs (LCPs), the Coastal Act provides for limited 
appeals to the Coastal Commission of certain local government actions on coastal 
development permits (Coastal Act Section 30603). Section 30603 states that an action 
taken by a local government on a coastal development permit application may be appealed 
to the Commission for certain kinds of developments, including developments located 
within certain geographic appeal areas, such as those located between the sea and the first 
public road paralleling the sea, or within 300 feet of the inland extent of any beach, or of 
the mean high tide line of the sea where there is no beach, or within 100 feet of any 
wetland or stream, or within 300 feet of the top of the seaward face of any coastal bluff, or 
those located in a sensitive coastal resource area. Furthermore, developments approved by 
counties may be appealed if they are not designated the “principal permitted use” under the 
certified LCP. Finally, developments which constitute major public works or major energy 
facilities may be appealed, whether approved or denied by the city or county. The grounds 
for an appeal are limited to an allegation that the development does not conform to the 
standards set forth in the certified local coastal program and, if the development is located 
between the first public road and the sea, the public access policies set forth in the Coastal 
Act. 

The subject development is appealable to the Commission pursuant to Section 30603 of the 
Coastal Act because the approved development is located (1) within 100 feet of a wetland 
or stream; and (2) between the sea and the first public road paralleling the sea. 

The decision of the Planning Commission was not appealed at the local level to the County 
Board of Supervisors. The County then issued a Notice of Final Action, which was 
received at the Commission’s North Coast District Office on December 31, 2010 (Exhibit 
No. 6). Section 13573 of the Commission’s regulations allows for appeals of local 
approvals to be made directly to the Commission without first having exhausted all local 
appeals when, as here, the local jurisdiction charges an appeal fee for the filing and 
processing of local appeals. 

One appeal was filed with the Commission’s North Coast District Office on January 12, 
2011 from Commissioners Mark Stone and Esther Sanchez (Exhibit No. 5). The appeal 
was filed in a timely manner, within 10 working days of receipt by the Commission of the 
County's Notice of Final Action. 
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APPENDIX B 

EXCERPTS FROM THE MENDOCINO COUNTY  
CERTIFIED LOCAL COASTAL PROGRAM 

Summary of Applicable LCP Policies Relating to Environmentally Sensitive Habitat 
Areas: 

Environmentally Sensitive Habitat Areas (ESHA) are defined in Section 3.1 of the 
Mendocino County Land Use Plan (LUP) as follows: 

Any areas in which plant or animal life or their habitats are either rare or especially 
valuable because of their special nature or role in an ecosystem and which could be easily 
disturbed or degraded by human activities and developments. 

 
Mendocino County Coastal Zoning Code (CZC) Section 20.496.010 “Environmentally 
Sensitive Habitat and other Resource Areas—Purpose” states the following (emphasis 
added): 
  

…Environmentally Sensitive Habitat Areas (ESHA's) include: anadromous fish streams, 
sand dunes, rookeries and marine mammal haul-out areas, wetlands, riparian areas, areas 
of pygmy vegetation which contain species of rare or endangered plants and habitats of 
rare and endangered plants and animals. 

 
CZC Section 20.496.020 “Environmentally Sensitive Habitat and other Resource Areas—
Development Criteria” states the following (emphasis added): 
 

(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally 
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient 
area to protect the environmentally sensitive habitat from degradation resulting from 
future developments and shall be compatible with the continuance of such habitat areas. 

(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet, 
unless an applicant can demonstrate, after consultation and agreement with the 
California Department of Fish and Game, and County Planning staff, that one hundred 
(100) feet is not necessary to protect the resources of that particular habitat area from 
possible significant disruption caused by the proposed development. The buffer area 
shall be measured from the outside edge of the Environmentally Sensitive Habitat 
Areas and shall not be less than fifty (50) feet in width. New land division shall not be 
allowed which will create new parcels entirely within a buffer area. Developments 
permitted within a buffer area shall generally be the same as those uses permitted in 
the adjacent Environmentally Sensitive Habitat Area. 
 
Standards for determining the appropriate width of the buffer area are as follows: 

 
(a) Biological Significance of Adjacent Lands. Lands adjacent to a wetland, 
stream, or riparian habitat area vary in the degree to which they are functionally 
related to these habitat areas. Functional relationships may exist if species 
associated with such areas spend a significant portion of their life cycle on 
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adjacent lands. The degree of significance depends upon the habitat requirements 
of the species in the habitat area (e.g., nesting, feeding, breeding, or resting). 

Where a significant functional relationship exists, the land supporting this 
relationship shall also be considered to be part of the ESHA, and the buffer zone 
shall be measured from the edge of these lands and be sufficiently wide to protect 
these functional relationships. Where no significant functional relationships exist, 
the buffer shall be measured from the edge of the wetland, stream, or riparian 
habitat that is adjacent to the proposed development. 

(b) Sensitivity of Species to Disturbance. The width of the buffer zone shall be 
based, in part, on the distance necessary to ensure that the most sensitive species 
of plants and animals will not be disturbed significantly by the permitted 
development. Such a determination shall be based on the following after 
consultation with the Department of Fish and Game or others with similar 
expertise: 

(i) Nesting, feeding, breeding, resting, or other habitat requirements of both 
resident and migratory fish and wildlife species; 

(ii) An assessment of the short-term and long-term adaptability of various 
species to human disturbance; 

(iii) An assessment of the impact and activity levels of the proposed 
development on the resource. 

(c) Susceptibility of Parcel to Erosion. The width of the buffer zone shall be based, 
in part, on an assessment of the slope, soils, impervious surface coverage, runoff 
characteristics, and vegetative cover of the parcel and to what degree the 
development will change the potential for erosion. A sufficient buffer to allow for 
the interception of any additional material eroded as a result of the proposed 
development should be provided. 

(d) Use of Natural Topographic Features to Locate Development. Hills and bluffs 
adjacent to ESHA's shall be used, where feasible, to buffer habitat areas. Where 
otherwise permitted, development should be located on the sides of hills away from 
ESHA's. Similarly, bluff faces should not be developed, but shall be included in the 
buffer zone. 

(e) Use of Existing Cultural Features to Locate Buffer Zones. Cultural features 
(e.g., roads and dikes) shall be used, where feasible, to buffer habitat areas. Where 
feasible, development shall be located on the side of roads, dikes, irrigation 
canals, flood control channels, etc., away from the ESHA. 

(f) Lot Configuration and Location of Existing Development. Where an existing 
subdivision or other development is largely built-out and the buildings are a 
uniform distance from a habitat area, at least that same distance shall be required 
as a buffer zone for any new development permitted. However, if that distance is 
less than one hundred (100) feet, additional mitigation measures (e.g., planting of 
native vegetation) shall be provided to ensure additional protection. Where 
development is proposed in an area that is largely undeveloped, the widest and 
most protective buffer zone feasible shall be required. 

(g) Type and Scale of Development Proposed. The type and scale of the proposed 
development will, to a large degree, determine the size of the buffer zone necessary 
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to protect the ESHA. Such evaluations shall be made on a case-by-case basis 
depending upon the resources involved, the degree to which adjacent lands are 
already developed, and the type of development already existing in the area… 

 
(2) Configuration. The buffer area shall be measured from the nearest outside edge of 
the ESHA (e.g., for a wetland from the landward edge of the wetland; for a stream 
from the landward edge of riparian vegetation or the top of the bluff). 

 
(3) Land Division. New subdivisions or boundary line adjustments shall not be 
allowed which will create or provide for new parcels entirely within a buffer area. 

 
(4) Permitted Development. Development permitted within the buffer area shall 
comply at a minimum with the following standards: 

(a) Development shall be compatible with the continuance of the adjacent 
habitat area by maintaining the functional capacity, their ability to be self-
sustaining and maintain natural species diversity. 

(b) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. 

(c) Development shall be sited and designed to prevent impacts which would 
degrade adjacent habitat areas. The determination of the best site shall include 
consideration of drainage, access, soil type, vegetation, hydrological 
characteristics, elevation, topography, and distance from natural stream channels. 
The term “best site” shall be defined as the site having the least impact on the 
maintenance of the biological and physical integrity of the buffer strip or critical 
habitat protection area and on the maintenance of the hydrologic capacity of these 
areas to pass a one hundred (100) year flood without increased damage to the 
coastal zone natural environment or human systems. 

(d) Development shall be compatible with the continuance of such habitat 
areas by maintaining their functional capacity and their ability to be self-
sustaining and to maintain natural species diversity. 

(e) Structures will be allowed within the buffer area only if there is no other 
feasible site available on the parcel. Mitigation measures, such as planting 
riparian vegetation, shall be required to replace the protective values of the buffer 
area on the parcel, at a minimum ratio of 1:1, which are lost as a result of 
development under this solution. 

(f) Development shall minimize the following: impervious surfaces, removal 
of vegetation, amount of bare soil, noise, dust, artificial light, nutrient runoff, air 
pollution, and human intrusion into the wetland and minimize alteration of natural 
landforms. 

(g) Where riparian vegetation is lost due to development, such vegetation 
shall be replaced at a minimum ratio of one to one (1:1) to restore the protective 
values of the buffer area. 

(h) Aboveground structures shall allow peak surface water flows from a one 
hundred (100) year flood to pass with no significant impediment. 
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(i) Hydraulic capacity, subsurface flow patterns, biological diversity, and/or 
biological or hydrological processes, either terrestrial or aquatic, shall be 
protected. 

(j) Priority for drainage conveyance from a development site shall be through 
the natural stream environment zones, if any exist, in the development area. In the 
drainage system design report or development plan, the capacity of natural stream 
environment zones to convey runoff from the completed development shall be 
evaluated and integrated with the drainage system whenever possible. No structure 
shall interrupt the flow of groundwater within a buffer strip. Foundations shall be 
situated with the long axis of interrupted impermeable vertical surfaces oriented 
parallel to the groundwater flow direction. Piers may be allowed on a case by case 
basis. 

(k) If findings are made that the effects of developing an ESHA buffer area 
may result in significant adverse impacts to the ESHA, mitigation measures will be 
required as a condition of project approval. Noise barriers, buffer areas in 
permanent open space, land dedication for erosion control, and wetland 
restoration, including off-site drainage improvements, may be required as 
mitigation measures for developments adjacent to environmentally sensitive 
habitats. 

Wetlands are defined in Section 3.1 of the Mendocino County Land Use Plan (LUP) as 
follows: 

Wetlands. Lands which may be covered periodically or permanently with shallow 
water, including saltwater marshes, freshwater marshes, open or closed brackish 
water marshes, swamps, mudflats, and fens. Wetlands are extremely fertile and 
productive environments. Tidal flushing from the ocean and/or nutrient-rich 
freshwater runoff mix to form a delicate balance responsible for their productivity. 
They function as nurseries for many aquatic species and serve as feeding and 
nesting areas for waterfowl, shorebirds and wading birds, as well as a few rare 
and endangered species. 

The edge or upland limit of wetlands is designated by the California Coastal 
Commission guidelines on wetlands as: (a) the boundary between land with 
predominantly hydrophytic (adapted to wet conditions) cover and land with 
predominantly mesophytic (adapted to average conditions) or xerophytic (adapted 
to dry conditions) cover; (b) the boundary between soil that is predominantly 
hydric and soil that is predominantly nonhydric; or, in the case of wetlands without 
vegetation or soils; (c) the boundary between land that is flooded or saturated at 
some time during years of normal precipitation and land that is not. Areas with 
drained hydric soils that are no longer capable of supporting hydrophytes (species 
adapted to wet conditions) are not considered wetlands. 

Wetlands are defined in Section 13577 of the Commission Regulations as follows: 

Wetland shall be defined as land where the water table is at, near, or above the 
land surface long enough to promote the formation of hydric soils or to support the 



APPEAL NO. A-1-MEN-11-001 
Bradley, Mendocino 
Page 20 
 

growth of hydrophytes, and shall also include those types of wetlands where 
vegetation is lacking and soil is poorly developed or absent as a result of frequent 
and drastic fluctuations of surface water levels, wave action, water flow, turbidity 
or high concentrations of salts or other substances in the substrate. Such wetlands 
can be recognized by the presence of surface water or saturated substrate at some 
time during each year and their location within, or adjacent to, vegetated wetlands 
or deep-water habitats. 

LUP Policy 3.1-4 states: 

As required by the Coastal Act, development within wetland areas shall be limited to: 

1. Port facility construction or expansion, Section 30233(a)(1).  
2. Energy facility construction or expansion, Section 30233(a)(1).  
3. Coastal-dependent industrial facilities such as commercial fishing facilities, 

construction or expansion, Section 30233(a)(1).  
4. Maintenance or restoration of dredged depths or previously dredged depths in: 

navigational channels, turning basins, vessel berthing and mooring areas, and 
associated with boat launching ramps.  

5. In wetland areas, only entrance channels for new or expanded boating facilities 
may be constructed, except that in a degraded wetland, other boating facilities may 
be permitted under special circumstances, Section 30233(a)(3). New or expanded 
boating facilities may be permitted in estuaries, Section 30233(a)(4).  

6. Incidental public services purposes, including, but not limited to, burying cables 
and pipes or inspection of piers and maintenance of existing intake and outfall 
lines.  

7. Mineral extraction, including sand for restoring beaches, except in environmentally 
sensitive areas.  

8. Nature study purposes and salmon restoration projects.  
9. Aquaculture, or similar resource dependent activities excluding ocean ranching. 

(See Glossary)  

In any of the above instances, the diking, filling, or dredging of open coastal waters, 
wetlands, estuaries, and lakes, shall be permitted in accordance with all other 
applicable provisions of this plan. Such requirements shall include a finding that there 
is no feasible less environmentally damaging alternative and shall include mitigation 
measures required to minimize adverse environmental effects, in accordance with 
Sections 30233 and 30607, and other provisions of the Coastal Act. 

CZC Section 20.496.025 “Wetlands and Estuaries” states, in part, that: 

(A) Development or activities within wetland and estuary areas shall be limited to 
the following: 

(1) Port facility expansion or construction. 

(2) Energy facility expansion or construction. 
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(3) Coastal-dependent industrial facilities, such as commercial fishing 
facilities, expansion or construction. 

(4) Maintenance or restoration of dredged depths or previously dredged 
depths in navigation channels, turning basins, vessel berthing and mooring 
areas, and associated boat launching ramps. 

(5) In wetland areas, only entrance channels for new or expanded boating 
facilities may be constructed, except that, in a degraded wetland, other 
boating facilities may be permitted under special circumstances. 

(6) New or expanded boating facilities may be permitted in estuaries. 

(7) Incidental public service purposes which temporarily impact the 
resource including but not limited to burying cables and pipes, or 
inspection of piers, and maintenance of existing intake and outfall lines. 

(8) Restoration projects which are allowable pursuant to Section 
30233(a)(7) of the Coastal Act are publicly or privately financed projects in 
which restoration is the sole purpose of the project… 

(9) Mineral extraction, including sand for restoring beaches, except in 
ESHA's. 

(10) Nature study purposes and salmon restoration projects. 

(11) Aquaculture, or similar resource dependent activities excluding ocean 
ranching. 

 
LUP Policy 3.1-7 states the following (emphasis added): 

A buffer area shall be established adjacent to all environmentally sensitive habitat areas. 
The purpose of this buffer area shall be to provide for a sufficient area to protect the 
environmentally sensitive habitat from significant degradation resulting from future 
developments. The width of the buffer area shall be a minimum of 100 feet, unless an 
applicant can demonstrate, after consultation and agreement with the California 
Department of Fish and Game, and County Planning Staff, that 100 feet is not necessary to 
protect the resources of that particular habitat area and the adjacent upland transitional 
habitat function of the buffer from possible significant disruption caused by the proposed 
development. The buffer area shall be measured from the outside edge of the 
environmentally sensitive habitat areas and shall not be less than 50 feet in width. New 
land division shall not be allowed which will create new parcels entirely within a buffer 
area. Developments permitted within a buffer area shall generally be the same as those 
uses permitted in the adjacent environmentally sensitive habitat area and must comply at a 
minimum with each of the following standards: 

 
1. It shall be sited and designed to prevent impacts which would significantly degrade 

such areas; 
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2. It shall be compatible with the continuance of such habitat areas by maintaining their 
functional capacity and their ability to be self-sustaining and to maintain natural 
species diversity; and  

3. Structures will be allowed within the buffer area only if there is no other feasible site 
available on the parcel. Mitigation measures, such as planting riparian vegetation, 
shall be required to replace the protective values of the buffer area on the parcel, at a 
minimum ratio of 1:1, which are lost as a result of development under this solution. 
 

LUP Policy 3.1-18 states the following (emphasis added): 
 
Public access to sensitive wildlife habitats such as rookeries or haulout areas shall be 
regulated, to insure that public access will not significantly adversely affect the sensitive 
resources being protected.  
 
Development within buffer areas recommended by the California Department of Fish and 
Game to protect rare or endangered wildlife species and their nesting or breeding areas 
shall meet guidelines and management practices established by the Department of Fish 
and Game, and must be consistent with other applicable policies of this plan. 

CZC Section 20.532.095 “Required Findings for all Coastal Development Permits” 
states, in applicable part, the following (emphasis added): 

(A) The granting or modification of any coastal development permit by the approving 
authority shall be supported by findings which establish that: 

(1) The proposed development is in conformity with the certified local coastal 
program; and 

(2) The proposed development will be provided with adequate utilities, access 
roads, drainage and other necessary facilities… 
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