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STATE  OF  CALIFORNIA -- NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR, Governor 

CALIFORNIA  COASTAL  COMMISSION 
45  FREMONT STREET, SUITE 2000 

SAN  FRANCISCO,  CA    94105-2219   

VOICE  AND  TDD  (415)  904-5200 

                                                                                                                                                                                 W24b 
 

 

March 8, 2011  

 

To:            Coastal Commissioners and Interested Persons 

From:       Alison Dettmer, Deputy Director 
Cassidy Teufel, Analyst, Energy, Ocean Resources & Federal Consistency 
Division                   

               

Subject:   STAFF REPORT ADDENDUM for Item W24b  
Coastal Development Permit Appeal No. A-2-MAR-11-008 (NextEra, 
Marin County) 

 
Coastal Commission staff recommends the following minor modification to the staff 
report.  Deletions are shown with strikethrough and additions are underlined. 
 

[MODIFICATION 1: The following change on page 5 of the staff report] 

STAFF RECOMMENDATION ON OF NO SUBSTANTIAL ISSUE: 
 
Staff recommends a NO vote.  Failure of these motions will result in a de novo hearing 
on the application, and adoption of the following resolutions and findings.  Passage of 
these motions will result in a finding of No Substantial Issue and the local actions will 
become final and effective.  The motion passes only by an affirmative vote by a majority 
of the appointed Commissioners present. 
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FORM FOR DISCLOSURE OF 
EX-PARTE COMMUNICATIONS 

 

Name or description of the project:  Appeal A-2-MAR-11-007 and  
A-2-MAR-11-008, Nextera, Marin Co 

 

Time/Date of communication:    2/27/2011 

Location of communication:    Lowe's Coronado lobby 

Person(s) initiating communication:     Travis Longcore 
 
Person(s) receiving communication:    Sara Wan  
 
Type of communication:    phone call/ email 
I called Travis to see if he knew anything about the issue of bird mortality in relation to tower 
guide wires.  He sent me several references to APLIC reports: 
http://dl.dropbox.com/u/19770528/APLIC-1994.pdf 
 
http://dl.dropbox.com/u/19770528/APLIC-2006.pdf 
 which turned out to be mostly about electrocution on wires  
 
He also sent me a quote from an EIR by Kern County on the Alta Oak Creek energy project.   
 

 
 
 
 
 
Date:  3/2/2011                   

                
___________________________________ 

Commissioner’s Signature 

http://dl.dropbox.com/u/19770528/APLIC-1994.pdf
http://dl.dropbox.com/u/19770528/APLIC-2006.pdf


STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, GOVERNOR 

CALIFORNIA COASTAL COMMISSION  
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105- 2219 
VOICE AND TDD (415) 904- 5200 
FAX ( 415) 904- 5400 
 

 
 

W24b 
Filed:  January 11, 2011 
49th Day: Waived 
Staff:  CLT-SF 

        Staff Report: February 18, 2011 
        Hearing Date: March 9, 2011 
 
 

STAFF REPORT AND RECOMMENDATION ON APPEAL 
SUBTANTIAL ISSUE

 
LOCAL GOVERNMENT:  County of Marin 
 
DECISION:    Approval with Conditions 
 
APPEAL NO.:   A-2-MAR-11-008  
 
APPLICANTS: Nextera Energy Resources; Diane, Gregory, and Francis 

Cornett  
 
PROJECT DESCRIPTION: Construction and operation of a 197.7 foot high 

meteorological tower for up to three years. 
 
PROJECT LOCATION: 2640 Whitaker Bluff Road, Petaluma (Marin County - APN 

100-050-07)  
 
HEARING PROCEDURES: The Commission will not take public testimony during 

this phase of the appeal hearing unless at least three 
Commissioners request it.  If the Commission finds that 
the appeal raises a substantial issue, it will schedule the 
de novo phase of the hearing for a future meeting, 
during which it will take public testimony.  Written 
comments may be submitted to the Commission during 
either phase of the hearing. 

 
APPELLANTS: Commissioner Steve Blank and Commissioner Mark Stone, 

California Coastal Commission; Marin Audubon Society; 
Environmental Action Committee of West Marin; Susie 
Schlesinger, Louise Gregg, Beverly Childs McIntosh, Sid 
Baskin, and Helen Kozoriz 
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SUMMARY OF STAFF RECOMMENDATION: The staff recommends that the 
Commission, after public hearing, determine that substantial issue exists with respect to the 
grounds on which the appeals have been filed.  The appellants have raised substantial issues in 
that the County of Marin’s approval of a coastal development permit does not conform to 
applicable local coastal program policies. 
 
SUBSTANTIVE FILE DOCUMENTS: 

• Certified County of Marin Local Coastal Program 
• Coastal Commission Appeal File No. A-2-MAR-11-008  
• Appeals from Commissioner Steve Blank and Commissioner Mark Stone, California 

Coastal Commission; Marin Audubon Society; Environmental Action Committee of 
West Marin; Susie Schlesinger, Louise Gregg, Beverly Childs McIntosh, Sid Baskin, and 
Helen Kozoriz 

• U.S. Geological Survey report, Invertebrate paleontology of the Wilson Grove Formation 
(late Miocene to late Pliocene), Sonoma and Marin Counties, California, with some 
observations on its stratigraphy, thickness, and structure, 2004 

• Curry & Kerlinger, LLC. report, Avian and Bat Risk Assessment for Meteorological 
Towers in Marin County, Califonia, 2010 

 
EXHIBIT 1: Proposed project location 
EXHIBIT 2: Proposed project design 
APPENDIX I:  Appeals 
 
 
I. APPELLANTS’ CONTENTIONS
 
The County of Marin Local Coastal Development Permit No. 10-31, approved with conditions 
by the Marin County Board of Supervisors on December 14, 2010, has been appealed by 
Commissioner Steve Blank and Commissioner Mark Stone, California Coastal Commission; 
Marin Audubon Society; Environmental Action Committee of West Marin; and Susie 
Schlesinger, Louise Gregg, Beverly Childs McIntosh, Sid Baskin, and Helen Kozoriz (Appendix 
I).   
 
The grounds of the appeal filed by Commissioner Steve Blank and Commissioner Mark Stone on 
January 11, 2010, are: 
 

- The project, as approved and conditioned by the County of Marin (County), does not 
conform to several applicable local coastal program (LCP) policies related to protection 
of agricultural resources and use of the agricultural production zone. 

- The project is not sited and designed to protect visual resources, as required by the LCP. 
- The County’s approval is inconsistent with applicable natural resource and 

environmentally sensitive habitat protection provisions of the LCP. 
- The County’s approval appears to be inconsistent with applicable archeological resource 

protection provisions of the LCP. 
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The grounds for the appeal filed by the Environmental Action Committee of West Marin on 
January 11, 2010, are: 
 

- Because it may inhibit wildlife movement and adversely affect environmentally sensitive 
habitats, the County’s approval is inconsistent with applicable natural resource and 
environmentally sensitive habitat protection provisions of the LCP.  

- The project, as approved and conditioned, does not conform to several applicable LCP 
policies related to protection of agricultural resources and use of the agricultural 
production zone. 

 
The grounds for the appeal filed by the Marin Audubon Society on January 11, 2011, are: 
 

- Because it may inhibit wildlife movement and adversely affect environmentally sensitive 
habitats, the County’s approval is inconsistent with applicable natural resource and 
environmentally sensitive habitat protection provisions of the LCP.  

 
The grounds for the appeal jointly filed by Susie Schlesinger, Louise Gregg, Beverly Childs 
McIntosh, Sid Baskin, and Helen Kozoriz on January 11, 2011, are:  
 

- The proposed project site supports birds listed as Species of Special Concern and is 
therefore an environmentally sensitive habitat (ESHA).  The County’s approval is 
inconsistent with the LCP policy which only allows resource dependent uses in ESHA.   

- The project would result in the loss of productive agricultural land and therefore does not 
protect continued agricultural uses as required by the LCP. 

- The project site is within the Wilson Grove Formation and may therefore contain 
paleontological resources. The County’s approval did not include a field survey for 
paleontological resources at the proposed site, as required by the LCP. 

- The scenic and visual qualities of the area would be adversely affected. 
- The proposed project is not a coastal dependent industrial facility.   
- The project site is under a Williamson Act easement and as such cannot be developed.   
- The Town of Tomales is listed as a Historical District of national importance. 
- The proposed project would obstruct the operations of Coast Guard rescue helicopters in 

the area. 
- The CEQA Categorical Exemption approved by the County was not appropriate. 
- Procedural errors occurred during the County’s approval process.  

 
 
 
II. LOCAL GOVERNMENT ACTION
 
On January 8, 2010, Nextera Energy Resources (Nextera) applied for a coastal development 
permit (CDP) from the County of Marin.  On August 26, 2010, the County’s Deputy Zoning 
Administrator approved the CDP, initiated a five day appeal period, and determined that the 
project qualified for a Categorical Exemption under the California Environmental Quality Act 
(CEQA).  Barbara Salzman (representing the Marin Audubon Society), Nona Dennis 
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(representing the Marin Conservation League), Carolyn Longstreth (representing the 
Environmental Action Committee of West Marin), Louise Gregg, Susie Schlesinger, Beverly 
McIntosh, Helen Kozoriz, Kit McSweeney, and Chips Armstrong filed timely appeals of this 
decision to the Marin County Planning Commission.  On October 25, 2010, the Marin County 
Planning Commission approved this appeal and required the Marin County Community 
Development Agency to prepare an initial study of the potential adverse environmental impacts 
associated with the proposed project.  Nextera filed a timely appeal of this decision with the 
Marin County Board of Supervisors.  On December 14, 2010, the Marin County Board of 
Supervisors approved Nextera’s appeal and approved the CDP, with special conditions.  
Concurrent with this CDP review, the Marin County Board of Supervisors also determined that 
the project qualified for a Categorical Exemption under CEQA.  
 
 
III. APPEAL PROCEDURES
 
After certification of an LCP, the Coastal Act provides for limited appeals to the Coastal 
Commission of certain local government actions on coastal development permits.  Projects 
within cities and counties may be appealed if they are located within the appealable areas as 
defined by Section 30603(a) of the Coastal Act.  The grounds for appeal are limited to the 
assertion that “development does not conform to the certified local coastal program.”  Where the 
project is located between the first public road and the sea or within 300 feet of the mean high 
tide line, the grounds of appeal are limited to those contained in Section 30603(b) of the Coastal 
Act.  Those grounds are that the development does not conform to the standards set forth in the 
certified local coastal program or the access policies set forth in the Coastal Act. 
 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it 
determines that no substantial issue is raised by the appeal.  If the staff recommends “substantial 
issue” and no Commissioner objects, the Commission will proceed to the de novo portion of the 
hearing at the same meeting if the staff has prepared a recommendation on the merits of the full 
project or at a subsequent meeting if there is no such recommendation. 
 
If the staff recommends “no substantial issue” or the Commission decides to hear arguments and 
vote on the substantial issue question, proponents and opponents will have three minutes per side 
to address whether the appeal raises a substantial issue.  It takes a majority of Commissioners 
present to find that no substantial issue is raised.  If substantial issue is found, the Commission 
will proceed to a full public hearing on the merits of the project at either the same or a 
subsequent meeting as described above.  If the Commission considers the permit application de 
novo, the applicable test for the Commission to apply is whether the proposed development is in 
conformity with the certified local coastal program.  In addition, for projects located between the 
sea and the first public road paralleling the sea, Section 30604(c) of the Coastal Act requires a 
finding that the development conforms to the public access and public recreation policies of 
Chapter 3. 
 
The only persons qualified to testify before the Commission at the “substantial issue” stage of 
the appeal process are the applicant, persons who opposed the application before the local 
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government (or their representatives), and the local government.  Testimony from other persons 
must be submitted in writing.  At the time of the de novo hearing, any person may testify. 
 
 
IV. MOTION AND RESOLUTION 
 

I move that the Commission determine that Appeal No. A-2-MAR-11-008 raises NO 
substantial issue with respect to the grounds on which the appeal has been filed under 
Section 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE: 
 
Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local actions will become final and effective.  
The motion passes only by an affirmative vote by a majority of the appointed Commissioners 
present. 
 
RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
 

The Commission finds that Appeal No. A-2-MAR-11-008 presents a substantial issue 
with respect to the grounds on which the appeal has been filed under section 30603 of the 
Coastal Act regarding consistency with the certified local coastal plan and/or the public 
access and recreation policies of the Coastal Act. 
 

V. FINDINGS AND DECLARATIONS
 
The Commission finds and declares as follows: 
 
1.  Project Description: The development approved by the County of Marin is a proposal by 
Nextera Energy Resources to construct and operate (for no more than three years) a 197.7-foot 
high meteorological research tower on a 291-acre agricultural parcel (Exhibit 1).  The tower 
would be a ten-inch diameter galvanized steel tube that tapers to eight-inches on top.  The tower 
would be anchored by 24 1/4 –inch guy wires.  Although the wires would be connected to the 
tower at 24 separate locations, they would attach to the ground at 12 sites - three guy wire 
anchors placed on each of four axes at intervals of 131, 148, and 167-feet from the base of the 
tower (see Exhibit 2).  The guy wires would be marked with orange aviation warning balls near 
the top of the tower and bird deterrent devices.  The tower would be located on a ridge and 
maintain the following setbacks: 222-feet from the northerly property line, 1,149-feet from the 
westerly property line, and 2,009-feet from the easterly property line.  Small meteorological 
research and acoustic bat monitoring devices would be attached to the tower, along with a solar 
panel to power the instruments.   
 
Installation of the tower would not result in substantial grading and the base of the tower would 
be attached to a nine square foot steel plate secured to the ground by screw-in soil anchors.  
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Access to the tower site for construction and maintenance would be from existing farm roads.  
The meteorological instruments would collect data to inform future decisions regarding the 
suitability of the area for wind energy production.  The collected data would be transmitted 
wirelessly for further analysis offsite.  As described in Marin County Board of Supervisors 
Resolution No. 2010-123, the project would include a post-construction avian and bat data 
collection program, with results submitted every four months to the Marin County Community 
Development Agency; data collection would occur during periods of nesting, roosting, foraging, 
and migration, including nocturnal migration, and would include carcass counts in the vicinity of 
the meteorological tower and/or a similar site proposed for the installation of another 
meteorological tower (Jablons & Hicks, Assessor’s Parcel 100-050-29).  The data collection 
program would be in accordance with criteria established by the U.S. Fish and Wildlife Service, 
the California Department of Fish and Game, or Point Reyes Bird Observatory.  Data collection 
would be conducted by a professional biologist or an ornithologist approved by the Marin 
Environmental Coordinator.  The zoning for the proposed project site is C-APZ-60 (Coastal, 
Agricultural Production Zone, 1 unit/60 acres).  
 
2.  Permit History: On August 26, 2010, the County’s Deputy Zoning Administrator approved a 
coastal development permit (CDP), with conditions, for the proposed project.  Barbara Salzman 
(representing the Marin Audubon Society), Nona Dennis (representing the Marin Conservation 
League), Carolyn Longstreth (representing the Environmental Action Committee of West 
Marin), Louise Gregg, Susie Schlesinger, Beverly McIntosh, Helen Kozoriz, Kit McSweeney, 
and Chips Armstrong filed timely appeals of this decision to the Marin County Planning 
Commission on September 2, 2010.  These appellants asserted that the project may result in 
adverse environmental impacts and would not qualify for a Categorical Exemption under the 
California Environmental Quality Act (CEQA).  On October 25, 2010, the Marin County 
Planning Commission determined that they did not have enough information to categorically 
exempt the project pursuant to certain CEQA guidelines.  The Marin County Planning 
Commission then voted to require the Marin County Community Development Agency to 
prepare an initial study of the potential adverse environmental impacts associated with the 
proposed project but made no determination on the merits of the CDP.  The applicant, Nextera 
Energy Resources (Nextera), filed a timely appeal of this decision with the Marin County Board 
of Supervisors.  On December 14, 2010, the Marin County Board of Supervisors approved 
Nextera’s appeal and approved the CDP, with special conditions.  In addition, the Marin County 
Board of Supervisors approved the issuance of a Categorical Exemption for the project under 
CEQA.  On December 28, 2010 the Coastal Commission received the County’s Final Local 
Action Notice and associated records to start the 10-working-day appeal period, which ended on 
January 11, 2011.  Commissioner Steve Blank and Commissioner Mark Stone, California 
Coastal Commission; Marin Audubon Society; Environmental Action Committee of West Marin; 
and Susie Schlesinger, Louise Gregg, Beverly Childs McIntosh, Sid Baskin, and Helen Kozoriz 
filed timely appeals on January 11, 2011. 
 
3.  Permit Jurisdiction: The proposed project would be located within the Coastal Zone in the 
County of Marin (County) and is subject to the County’s certified local coastal program (LCP).  
The proposed site is also within the appeal jurisdiction of the California Coastal Commission 
(Commission).   
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4.  Non-conformity to the Certified LCP: The standard of review for this appeal is consistency 
with the certified LCP of the County of Marin.  The appellants contend that the County’s 
approval of a CDP application for the proposed project is based on an erroneous interpretation of 
its LCP.  The appellants specifically contend that the County did not make necessary findings 
required by the LCP’s agriculture policies, erred in approving non-agricultural development 
within an area designated as an Agricultural Production Zone, and inappropriately found the 
proposed project to qualify as a conditional use in this area as an “electric facility.”  The 
appellants also contend that the proposed project is inconsistent with the LCP’s policies on the 
protection of environmentally sensitive habitats, visual resources, and archeological and 
paleontological resources.  As described below, these appeal contentions raise a substantial issue 
with the project’s conformity to the LCP. 
 
5.  Appeal Issues Raising a Substantial Issue: 
 
Appeal Issue – whether the County made all the findings required by the LCP’s agriculture 
policies: 
 
The Agriculture section included in the Marin County Local Coastal Program Unit 2 – Amended, 
states: 
 

LCP Policy Agriculture 3: Intent of the Agricultural Production Zone.  The intent of the 
Agricultural Production Zone is to preserve lands within the zone for agricultural use. 
The principal use of lands in the APZ shall be agricultural.  Development shall be 
accessory, incidental, or in support of agricultural land uses, and shall conform to the 
policies and standards in #4 and #5 below. 
 
LCP Policy Agriculture 4: Development standards and requirements.  All land divisions 
and developments in the APZ shall require an approved master plan showing how the 
proposed division or development would affect the subject property.  In reviewing a 
proposed master plan and determining the density of permitted units, the County shall 
make all of the following findings: 
a. The development would protect and enhance continued agricultural use and contribute 
to agricultural viability. 
b. The development is necessary because agricultural use of the property is no longer 
feasible.  The purpose of this standard is to permit agricultural landowners who face 
economic hardship to demonstrate how development on a portion of their land would 
ease this hardship and enhance agricultural operations on the remainder of the property. 
c. The land division or development would not conflict with the continuation of 
agriculture on that portion of the property which is not developed, on adjacent parcels, 
or those within one mile of the perimeter of the proposed development.  
d. Adequate water supply, sewer disposal, road access and capacity and other public 
services are available to service the proposed development after provision has been made 
for existing and continued agricultural operations.  Water diversions or use for a 
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proposed development shall not adversely impact stream habitats or significantly reduce 
freshwater inflows to Tomales Bay, either individually or cumulatively. 
e. Appropriate public agencies are able to provide necessary services (fire protection, 
police protection, schools, etc.) to serve the proposed development. 
f. The proposed land division and/or development will have no significant adverse 
impacts on environmental quality or natural habitats, including stream or riparian 
habitats and scenic resources.  In all cases, LCP policies on streams and natural 
resources shall be met. 
g. Development consists of permitted and conditional uses as authorized in the APZ.  
 
LCP Agriculture Policy 5: Conditions.  As part of the approval of a master plan, the 
following conditions shall be required: 
a. All development shall be clustered to retain the maximum amount of land in 

agricultural production or available for agricultural use.  Development, including all 
land converted from agricultural use such as roads and residential support facilities, 
shall be clustered on no more than five percent of the gross acreage, to the extent 
feasible, with the remaining acreage to be left in agricultural production and/or open 
space.  Development shall be located close to existing roads and shall be sited to 
minimize impacts on scenic resources, wildlife habitat and streams, and adjacent 
agricultural resources. 

b. Permanent conservation easements over that portion of the property not used for 
physical development or services shall be required to promote long-term preservation 
of these lands.  Only agricultural uses shall be allowed under the easements.  In 
addition, the County shall require the execution of a covenant not to divide the 
parcels created under this division so that they are retained as a single unit and are 
not further subdivided. 

c. The creation of a homeowner’s or other organization and/or the submission of 
agricultural management plans may be required to provide for the proper utilization 
of agricultural lands and their availability on a lease basis or for the maintenance of 
community roads or mutual water systems. 

 
Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified 
Implementation Plan portion of the LCP) include the following policies specific to coastal 
agricultural production zone districts: 
 

22.57.030 C-APZ Districts, Coastal, Agricultural Production Zone Districts. 
 

22.57.031 Purpose:  The purpose of the Agricultural Production Zone is to preserve 
lands within the zone for agricultural use. The principal use of lands in the APZ districts 
shall be agricultural.  Development shall be accessory, incidental, or in support of 
agricultural land uses, and shall conform to the policies and standards as set forth in this 
chapter. 

 
… 
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22.57.035 Development Standards and Requirements:  
All development permits in the C-APZ shall be subject to the following standards and 
requirements:  

 
1. All development shall be clustered to retain the maximum amount of land in 

agricultural production or available for agricultural use.  Development, including 
all land converted from agricultural use such as roads and residential support 
facilities, shall be clustered on no more than five percent of the gross acreage, to the 
extent feasible, with the remaining acreage to be left in agricultural production 
and/or open space.  Development shall be located close to existing roads and shall 
be sited to minimize impacts on scenic resources, wildlife habitat and streams, and 
adjacent agricultural operations. 

2. Permanent conservation easements over that portion of the property not used for 
physical development or services shall be required to promote the long-term 
preservation of these lands.  Only agricultural uses shall be allowed under the 
easements.  In addition, the County shall require the execution of a covenant not to 
divide the parcels created under this division so that they are retained as a single 
unit and are not further subdivided. 

3. The creation of a homeowner’s or other organization and/or the submission of 
agricultural management plans may be required to provide for the proper utilization 
of agricultural lands and their availability on a lease basis or for the maintenance of 
community roads or mutual water systems. 

4. Design standards as set forth in 22.57.024. 
 

22.57.036 Required Findings 
 

Review and approval of the development permits, including a determination of density 
shall be subject to the following findings: 

 
1. The development will protect and enhance continued agricultural use and contribute 

to agricultural viability. 
2. The development is necessary because agricultural use of the property is no longer 

feasible.  The purpose of this standard is to permit agricultural landowners who face 
economic hardship to demonstrate how development on a portion of their land would 
ease this hardship and enhance agricultural operations on the remainder of the 
property. 

3. The land division of development would not conflict with the continuation or 
initiation or agriculture, on that portion of the property which is not proposed for 
development, on adjacent parcels, or those within one mile of the perimeter of the 
proposed development. 

4. Adequate water supply, sewage disposal, road access and capacity and other public 
services are available to service the proposed development after provision has been 
made for existing and continued agricultural operations.  Water diversions or use for 
a proposed development shall not adversely impact stream habitats or significantly 
reduce freshwater inflows to Tomales Bay, either individually or cumulatively. 
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5. Appropriate public agencies are able to provide necessary services (fire protection, 
police protection, schools, etc.) to serve the proposed development. 

6. The proposed land division and/or development will have no significant adverse 
impacts on environmental quality or natural habitats, including stream or riparian 
habitats and scenic resources.  In all cases, LCP policies on streams and natural 
resources shall be met. 

 
Discussion:  These LCP policies apply to the approved project due to the zoning of the proposed 
project site as an Agricultural Production Zone (APZ), specifically, C-APZ-60 (Coastal, 
Agricultural Production Zone, 1 unit/60 acres). The LCP describes the specific intention and 
purpose of the APZ as follows: 
 

The method for preserving agricultural lands used in the LCP is the Agricultural 
Production Zone or APZ. Briefly, the APZ establishes a planned zoning district in 
which all land divisions and developments require an approved master plan. The 
master plan is evaluated according to a set of agriculturally related criteria. The APZ 
has a maximum density of 1 unit per 60 acres; actual density is determined based on a 
review of the master plan according to the proposed criteria. The APZ also refines the 
definition of "agricultural" land uses and establishes a list of permitted and conditional 
uses for the zone. The APZ concept is strongly supported by the Marin County Farm 
Bureau and has been widely discussed in the County. The County's position is that the 
APZ offers the most feasible method of preserving agricultural lands in a manner 
consistent with the Coastal Act and at the same time allows for the operation of the 
agricultural land trust. (emphasis added) 

 
As such, the provisions included above generally require that development within an APZ is 
accessory, incidental, or in support of agricultural land uses.  Additionally, the agricultural 
policies of the Land Use Plan (LUP) portion of the LCP specifically require an approved master 
plan showing how the proposed development would affect the subject property.  As described in 
LUP Agricultural Policies 4 and 5, during the review and approval of this master plan, the 
County is required to make a series of seven findings and establish three specific conditions.  
However, in its evaluation of the project’s conformity to the LCP, included in Marin County 
Board of Supervisors Resolution No. 2010-122, the County did not require a master plan 
showing how the proposed development would affect the subject property.  The required 
findings for this master plan were therefore not made and the required conditions for this master 
plan were not established.  In a discussion of this matter with Commission staff, Marin County 
Planning Division staff noted that the requirement for the submittal of a master plan for the 
proposed development was waived at the staff level.  However, Commission staff has been 
unable to find formal recognition or discussion of this waiver in the local record, including a 
reference to the LCP policies that establish authority for this action.  Further, the LUP includes 
no allowances for the requirements of these agricultural policies to be waived. 1  The 

 
1 While policy 22.56.026 of the Implementation Plan portion of the LCP does note that certain zoning ordinance 
requirements may be waived by the Planning Director, this waiver authority only applies to the specific 
requirements described in Chapter 22.45 of the Zoning Ordinance.  Chapter 22.45 is not part of the certified LCP 
and a waiver of the requirements of this chapter does not affect the requirements detailed in the LCP, including 
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Commission therefore finds that the County did not adequately apply LUP Agriculture Policies 
3, 4, and 5 to the proposed project and therefore the requirements of these policies have not been 
met. 
 
In addition, the County did not require compliance with the specific agricultural production zone 
district (C-APZ) policies that are included in Chapters 22.56 and 22.57 of the Marin County Title 
22 Zoning Ordinance (these two chapters make up the Implementation Plan portion of the 
certified LCP).  These agricultural resource protection policies, included above, differ slightly 
from the agricultural policies of the LUP.  Policies 22.57.035 and 22.57.036 establish required 
conditions and findings for the approval of “[a]ll development permits in the C-APZ…”  In 
contrast with the LUP agricultural policies, the Implementation Plan (IP) policies appear to be 
more protective of coastal and agricultural resources by requiring certain resource protection 
findings and conditions (e.g., establishment of conservation easements; clustering of 
development; developments to be located closed to existing roads, etc.) be applied to all 
development projects proposed within the C-APZ designation.  These findings were not made 2 
and therefore the County failed to evaluate if the project complies with the applicable 
agricultural IP policies of the LCP.  Similar to the LUP, the certified IP also does not allow for 
any exemption or waiver of policies 22.57.035 and 22.57.036.  
 
Conclusion: Based on the above, the record provided by the County and the information 
provided by the appellants, the County’s decision does not appear to conform to the Agriculture 
Policies of the LCP (both LUP and IP).  Therefore, for the reasons cited above, the Commission 
finds that a substantial issue exists with respect to the project’s consistency with the County's 
certified LCP.  
 
Appeal Issue – whether the County appropriately identified the proposed project as a permitted 
or conditional use of an area designated as an Agricultural Production Zone (APZ):   
 
The Agriculture section included in the Marin County Local Coastal Program Unit 2 – Amended, 
states: 
 

LCP Agriculture Policy 6: Definitions and uses.  The definition of agricultural uses in 
the APZ is given below, along with permitted and conditional uses. 
 
a. Definitions. For the purposes of the Agricultural Production Zone, agricultural uses 

shall be defined as uses of land to grow and/or produce agricultural commodities for 
commercial purposes, including: 

c. Livestock and poultry - cattle, sheep, poultry, goats, rabbits, horses unless they 
are the primary animals raised. 
d. Livestock and poultry products - milk, wool, eggs. 
e. Field, fruit, nut, and vegetable crops - hay grain, silage, pasture, fruits, nuts, 
and vegetables. 

                                                                                                                                                             
those applicable policies of Chapter 22.56 and 22.57 of the Implementation Plan and LUP Agriculture Policies 3, 4, 
and 5.   
2 The IP does not allow for an exemption or waiver of Policies 22.57.035 and 22.57.036. 
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f. Nursery products - nursery crops, cut plants. 
b. Permitted uses.  Permitted uses include the following: 

g. Agricultural uses as defined above. 
h. One single-family dwelling per parcel. "Parcel" is defined as all contiguous 
assessor's parcels under common ownership. 
i. Accessory structures or uses appurtenant and necessary to the operation of 
agricultural uses, other than dwelling units of any kind, but including barns 
fences, stables, corrals, coops and pens, and utility facilities. 

c. Conditional Uses.  Conditional uses include the following:  
j. Land divisions. 
k. Farmworker housing. 
l. Mobile homes so long as they are used exclusively for employees of the owner 
who are actively and directly engaged in the agricultural use of the land. 
m. Hog ranch. 
n. Veterinary facilities. 
o. Fish hatcheries and rearing ponds. 
p. Stabling of more than five horses on ranches where horses are the primary or 
only animals raised. 
q. Raising of other food and fiber producing animals not listed under (a) above. 
r. Planting, raising, or harvesting of trees for timber, fuel, or Christmas tree 
production. 
s. Facilities for processing or retail sale of agricultural products. 
t. Greenhouses. 
u. Commercial storage and sale of garden supply products. 
v. Water conservation dams and ponds. 
w. Mineral resource production. 
x. Game or nature preserve or refuge. 
y. Public or private recreational activities, such as hunting, fishing, and camping. 
z. Bed and breakfast operations in existing structures up to a maximum of 5 
rooms. 
aa. Construction, alteration, or maintenance of gas, electric, water, 
communication, or flood control facilities, unrelated to an agricultural use, as 
approved by the appropriate governmental agencies. 
bb. Dump. 

 
Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified 
Implementation Plan portion of the LCP) include the following policies specific to coastal 
agricultural production zone districts: 
 

22.57.033 Conditional Uses. 
 

The following uses are permitted in all Coastal Agricultural Production Zone Districts, 
subject to the securing of a Use Permit in each case.  When it is determined by the Planning 
Director that any of the following uses constitute a major land use change, a Master Plan 
submitted in accordance with 22.45 may be required.   
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1. Farmworker housing. 
2. Mobile homes which are used exclusively for employees of the owner who are actively 

and directly engaged in the agricultural use of the land. 
3. Hog ranch. 
4. Veterinary facilities. 
5. Fish hatcheries and rearing ponds. 
6. Stabling of more than five horses on ranches where horses are the primary or only 

animals raised. 
7. Raising of other food and fiber producing animals not listed under 22.57.032 (1) above. 
8. Planting, raising, or harvesting of trees for timber, fuel, or Christmas tree production. 
9. Facilities for processing or retail sale of agricultural products. 
10. Greenhouses. 
11. Commercial storage and sale of garden supply products. 
12. Water conservation dams and ponds. 
13. Mineral resource production. 
14. Game or nature preserve or refuge. 
15. Public or private recreational activities, such as hunting, fishing, and camping. 
16. Bed and breakfast operations in existing structures up to a maximum of 5 rooms. 
17. Construction or alteration of gas, electric, water, communication, or flood control 

facilities, unrelated to an agricultural use, as approved by the appropriate governmental 
agencies. 

18. Dump. 
 
Discussion: The provisions of LUP Agriculture Policy 6/IP Policy 22.57.033 require that 
development within an APZ conform to a specific list of either permitted or conditional uses.  In 
its findings under this policy, it appears that the County inappropriately identified the project as a 
listed conditional use in an APZ area.  Specifically, the County noted in Resolution No. 2010-
123, Part IX, that:  

 
While the C-APZ-60 zoning district is one of the most restrictive districts in Marin 
County and prohibits most forms of development that are unrelated to agricultural 
production, the construction or alteration of electric facilities may be authorized in these 
districts by a Use Permit approval pursuant to Marin County Code (MCC) Section 
22.57.033.17I.  The proposed project is considered an electrical facility because its 
purpose is to provide meteorological data to ascertain whether the area is suitable for 
the production of wind-generated electricity. (emphasis added)              

 
This statement clearly notes that the purpose of the proposed project is to “provide 
meteorological data,” a purpose that is reiterated in the project description included as part of the 
County’s findings which again classifies the project as a “meteorological research tower.”  The 
project is not described or defined as a device to generate, distribute, store, or otherwise serve as 
an “electric facility.”  Regardless of the potential future use of the meteorological data that would 
be gathered by the proposed project, for the purposes of LUP Agriculture Policy 6/IP Policy 
22.57.033, the appropriate consideration is of the function, operation, description, and stated 



Appeal No. A-2-MAR-11-008 
February 18, 2011 

Page 14 of 24
 

purpose of the current proposed project – a platform for “small meteorological research and bat 
monitoring devices.”    
 
Conclusion:  In sum, the project, as approved and conditioned, appears to have been incorrectly 
identified as a conditionally allowable use in an agricultural production zone.  Therefore, the 
Commission finds that a substantial issue exists with respect to the project’s consistency with the 
County's certified LCP.  

 
Appeal Issue – whether the proposed project would be sited and designed to protect visual 
resources:   

 
The New Development and Land Use section included in the Marin County Local Coastal 
Program Unit 2 – Amended, states: 

 
LCP New Development and Land Use Policy 3: Visual resources.

a. The height, scale, and design of new structures shall be compatible with the 
character of the surrounding natural or built environment. Structures shall be 
designed to follow the natural contours of the landscape and sited so as not to 
obstruct significant views as seen from public viewing places. 
b. Development shall be screened with appropriate landscaping; however such 
landscaping shall not, when mature, interfere with public views to and along the 
coast. The use of native plant material is encouraged. 
c. … 
d. … 

 
Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified 
Implementation Plan portion of the LCP) include the following policies specific to the protection 
of visual resources: 
 

22.56.130 Development Requirements, Standards and Conditions. 
… 
O. Visual Resources and Community Character 

1. … 
2. To the maximum extent feasible, new development shall be designed and sited to so as 
not to impair or obstruct existing coastal views from Highway 1 or Panoramic Highway. 
3. The height, scale, and design of new structures shall be compatible with the character 
of the surrounding natural or built environment. Structures shall be designed to follow 
the natural contours of the landscape and sited so as not to obstruct significant views as 
seen from public viewing places. 
4. Development shall be screened with appropriate landscaping; however such 
landscaping shall not, when mature, interfere with public views to and along the coast. 
The use of native plant material is encouraged. 
… 
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Discussion: As noted in the project description included in Resolution No. 2010-123, the 
proposed project would be 197.7-feet high, would be installed on a coastal ridge, and would 
include numerous orange aviation warning balls to increase visibility.  The proposed tower 
would be constructed within an existing agricultural grazing pasture dominated by low lying 
vegetation and devoid of any structure larger than a small fence.  In this way the proposed 
structure would be notable as a discordant visual element in the area and would likely not be 
compatible with the rural and open character of the surrounding natural and built environment.  
The nearest public viewing site is located at an approximate distance of 2,400-feet, however, the 
height of the structure as well as the orange aviation markers are likely to ensure the proposed 
tower’s visibility from this site as well as others.  As noted in the appeal filed by the 
Environmental Action Committee of West Marin (EAC): 

 
For its part the Visual Resources portion of Marin’s Local Coastal Program, Unit II, 
recognizes that “Tomales Bay and adjacent lands in the Unit II coastal zone form a 
scenic panorama of unusual beauty and contrast… New development in sensitive visual 
areas, such as along the shoreline of Tomales Bay and on the open rolling grasslands 
east of the Bay, has the potential for significant adverse visual impacts unless very 
carefully sited and designed.” Accordingly, the LCP requires structures to be “designed 
to follow the natural contours of the landscape and sited so as not to obstruct significant 
views as seen from public viewing places.” LCP at 194, 206a. 
 

In addition, from the local record provided to Commission staff it appears that the County of 
Marin evaluated only one visual simulation of the proposed project as a basis for its 
determination that the “proposed project would be barely visible.”  It is not clear what criteria 
were used to select this visual simulation location or if additional public viewing places exist 
from which the proposed project would be more visually dominant.  Further, it does not appear 
that the County’s decision included findings or analysis regarding the use of landscaping for 
visual screening, as required by LUP New Development and Land Use Policy 3(b)/IP Policy 
22.56.130(O).   
 
Conclusion:  For these reasons there is not substantial evidence in the record to support a 
conclusion that the proposed project is in conformance with the visual resource protection 
policies of the LCP and is sited and designed to protect visual resources, as required by the LCP.  
Therefore, the Commission finds that a substantial issue exists with respect to the project’s 
consistency with the County's certified LCP.  

 
Appeal Issue – whether the proposed project would be consistent with the LCP’s Natural 
Resources Policies:

 
The Natural Resources section included in the Marin County Local Coastal Program Unit 2 – 
Amended, states: 

 
LCP Natural Resource Policy 5: Coastal Dunes and Other Sensitive Land Habitats. 
Development in or adjacent to sensitive habitats shall be subject to the following 
standards: 
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a. … 
b. Other Environmentally Sensitive Habitats. Other sensitive habitats include 
habitats of rare or endangered species and unique plant communities. 
Development in such areas may only be permitted when it depends upon the 
resources of the habitat area. Development adjacent to such areas shall be set 
back a sufficient distance to minimize impacts on the habitat area. Public access 
to sensitive habitat areas, including the timing, intensity, and location of such 
access, shall be controlled to minimize disturbance to wildlife. Fences, roads, and 
structures which significantly inhibit wildlife movement, especially access to 
water, shall be avoided. 

 
Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified 
Implementation Plan portion of the LCP) include the following policies specific to the protection 
of biological resources: 
 

22.56.130 Development Requirements, Standards and Conditions. 
… 
I. Wildlife Habitat Protection 

1. … 
2. Siting of New Development.  Coastal project permit applications shall be accompanied 
by detailed site plans indicating existing and proposed construction, major vegetation, 
water courses, natural features and other probable wildlife habitat areas.  Development 
shall be sited to avoid such wildlife habitat areas and to provide buffers for such habitat 
areas.  Construction activities shall be phased to reduce impacts during breeding and 
nesting periods.  Development that significantly interferes with wildlife movement; 
particularly access to water, shall not be permitted. 
 
 

Discussion:  The County approval was not based on or informed by adequate site-specific 
evaluations or surveys of rare or endangered species, including listed bird and bat species, which 
may be present at the proposed project site.  Although the County determined that “there are no 
known rare or endangered animal species at or near the project site” it does not appear that 
sufficient data exists to conclusively support this determination.  Further, the limited biological 
data that is available for the proposed project site – resulting from a site visit carried out on 
November 24, 2010, by the applicant’s consultants – includes observations of the presence of a 
California Species of Special Concern at the site  (three Northern Harriers) as well as recognition 
that the habitat may be suitable for the three additional bird species recognized by the California 
Department of Fish and Game as Species of Special Concern due to their rarity and sensitivity 
(Burrowing Owl, Golden Eagle, and Prairie Falcon).  In addition, because of its location on a 
ridgeline approximately one-half mile from the Estero de San Antonio, an area recognized as 
important habitat for a high diversity of avian species3 (including migratory, listed, and sensitive 

                                                 
3 In describing the importance of Estero de San Antonio to avian species, the Marin County LUP notes on page 69: 
“Animal life includes seventy-one species of water and marsh-related birds and sixty-six species of terrestrial birds. 
Monthly observations of birdlife indicate the importance of the esteros to migrating and wintering birds-as well as to 
year-round residents.” 
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species), there is a high likelihood that the proposed project site may provide additional rare or 
endangered species with habitat for foraging, nesting, breeding and/or other essential behaviors.  
Because environmentally sensitive habitats are defined in the Marin County LUP to “include 
habitats of rare or endangered species,” additional site specific biological information is 
necessary before it can be conclusively determined that the proposed site does not provide 
environmentally sensitive habitat.  As noted in the report by naturalist Jules Evens that was 
included in the Marin Audubon Society’s appeal documents,  
 

The proposed project site is located amidst wetlands and coastal environments that have 
been designated as protected areas because of their great natural diversity and 
biological value, especially to birds.  It is important to consider these unique values when 
evaluating the impacts of adding anomalous structures to the landscape and introducing 
potential hazards to the species that inhabit the area.  The meteorological and 
topographical features of the landscape – especially the coastal fog, wind, and abrupt 
ridgelines – introduce variables that pose unique circumstances that should be 
considered before any project is approved.  An initial study to define and identify these 
variables is critical to ensure that this project does not result in adverse impacts to native 
wildlife.   

 
Marin County LUP Natural Resource Policy 5(b)/IP Policy 22.56.130(I)(2) also requires that 
“structures which significantly inhibit wildlife movement, especially access to water, shall be 
avoided.”  The proposed meteorological tower includes approximately 3,568-feet of guy wires 
covering a coastal ridge area of roughly 27,000 square feet.  Wires would connect the tower to 
the ground at intervals of roughly 30 feet along the length of the tower, from 37 feet high to 184 
feet high.  The combination of these wires would result in roughly 3,500 linear feet of wire 
spread across an airspace of about 15,000 square feet at each of four axes around the tower.  Guy 
wires are well know to present a substantial risk to the movement and passage of wildlife, 
primarily bird species that may inadvertently collide with or strike these structures and suffer 
injury and/or mortality.  As noted in the appeal filed by EAC: 
 

The guy wired towers are anomalous structures that could significantly inhibit wildlife 
movement to water and along the routine migratory routes according to Mr. Evens.  The 
exceptional avian species diversity that this protected habitat supports requires 
protection and, at a minimum, a biological assessment prior to permit issuance, under 
the LCP ESHA policies. 

 
While the County and Nextera have acknowledged the likelihood of this potential risk, both by 
revising the proposed project to include bird deterrent devices on the guy wires and by requiring 
periodic “carcass counts” at the project site as part of a post-construction monitoring plan, it has 
not provided an adequate evaluation of the proposed project’s impact on wildlife movement.   
Specifically, the County approval appears not to have been based on or informed by adequate 
site-specific evaluations or surveys of rare or endangered species, including listed bird and bat 
species, which may be present at the proposed project site.  The presence of sensitive bird 
species at the project site during the limited site visit that was carried out suggests that more 
information would benefit the evaluation of this issue.  It also appears that much of the support 



Appeal No. A-2-MAR-11-008 
February 18, 2011 

Page 18 of 24
 

cited by the County for its finding that the proposed project would not adversely affect birds was 
based on the use of data from guyed towers located at non-coastal sites without nearby estuary, 
riparian, and marine habitats.  Commission staff is not aware of any studies which suggest that 
such locations would provide accurate and appropriate proxies for the proposed project site.  In 
addition, as has been well established in the scientific literature on the effects of guyed towers on 
birds and noted several times in the report by Curry & Kerlinger, LLC., many of the birds most 
sensitive to mortality from impacts with guy wires and towers are night migrating passerine 
species.  Based on the local record, it does not appear that any attempt was made to determine 
the species composition, frequency, or density of birds, migratory or otherwise, that may transit 
the project site at night.  Further, the County has not provided adequate support for its conclusion 
that the use of bird deterrent devices will adequately mitigate the project’s potential adverse 
impacts to wildlife movement.  Information included in the local record suggests that the Board 
of Supervisors’ decision was based primarily on a report by the applicant’s consultant biologists, 
Curry & Kerlinger, LLC., titled, Avian and Bat Risk Assessment for Meteorological Towers in 
Marin County, California and a letter in support of this report by the Point Reyes Bird 
Observatory.  The Curry & Kerlinger, LLC. report includes a cursory evaluation of the project 
site and a review of the literature and relevant data bases on bird impacts at communication and 
meteorological towers.  In the conclusion of its report, Curry & Kerlinger, LLC., note: 
 

The weight of evidence strongly suggests that risk factors for birds and bats at the towers 
proposed for installation at the Marin County sites are minimal.  The towers are short, 
have no FAA lights and they are not located at a site where avian use is high and likely to 
result in large numbers of bird fatalities.  Bird fatalities caused by the two proposed 
towers are likely to be similar to those found at met towers at other wind power sites, 
which have never been implicated with large or significant fatality rates.  Therefore, it is 
highly improbable that fatality numbers will be biologically significant or impact rare, 
threatened or endangered species.  With respect to bats, no impacts are anticipated. 

            
Curry & Kerlinger, LLC., also conclude that “[t]here is nothing about the geography, topography 
or habitat of the proposed tower sites that would suggest great or significant risk to birds.”  
However, these conclusions do not appear to be based on an adequate evaluation of the existing 
habitat conditions and species representation at the project site or an appropriate consideration of 
the unique nature of the site due to its close proximity to a well recognized area of high bird 
density and diversity, Estero de San Antonio.  For example, Curry & Kerlinger, LLC.’s 
conclusion that the proposed project area is not “a site where avian use is high” is 
unsubstantiated by adequate data collected at this site.  Based on the documents filed by several 
appellants, including the memorandum from Jules Evens and the discussion of the project area 
included in the Marin County LCP, it appears that there is substantial existing information which 
suggests that avian use of the project site and surrounding areas may indeed be quite high.  While 
the report by Curry & Kerlinger, LLC. identifies several factors that appear to have augmented 
the number of avian mortalities associated with communication and meteorological towers in 
other locations, including lights and height, the fact that these elements are absent or minimized 
on the proposed project cannot be used as conclusive evidence that the proposed project would 
not adversely affect wildlife movement and/or habitat values at the project site.  In fact, the risk 
factors identified by Curry & Kerlinger, LLC. ignore what is potentially the most significant risk 
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factor associated with towers – the presence of guy wires.  Commission staff’s review of relevant 
scientific literature suggests that guy wires may be the most dangerous aspect of meteorological 
towers with respect to avian species.   
 
Conclusion: The proposed project appears to be in conflict with several applicable natural 
resource and environmentally sensitive habitat protection provisions of the LCP due to its 
potential to inhibit the movement of wildlife and its location within an area that may be 
considered environmentally sensitive habitat based on the presence of rare or endangered 
species.  Therefore, the Commission finds that a substantial issue exists with respect to the 
project’s consistency with the County's certified LCP. 
 
6.  Appeal Issues Raising No Substantial Issue:  
 
Appeal Issue – whether the proposed project would be consistent with the LCP’s Archeological 
and Paleontological Resource Protection Policies:
 
The New Development and Land Use section included in the Marin County Local Coastal 
Program Unit 2 – Amended, states: 
 

LCP New Development and Land Use Policy 2: Archaeological Resources.
a. The County shall maintain a file on known and suspected archaeological and 
paleontological sites in the coastal zone, in cooperation with the area 
clearinghouse. Additional information on such sites that becomes available 
through the EIR process or by other means shall be added to the file and 
forwarded to the clearinghouse. The file shall be kept confidential in order to 
prevent vandalism of sites. 
b. Prior to the approval of any development proposed within an area of known or 
suspected archaeological or paleontological significance, a field survey by a 
qualified professional shall be required at the applicant's expense to determine 
the extent of archaeological or paleontological resources on the site. Where 
development would adversely impact identified resources, reasonable mitigation 
measures shall be required, as recommended in the field survey. 

 
Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified 
Implementation Plan portion of the LCP) include the following policies specific to the protection 
of paleontological resources: 
 

22.56.130 Development Requirements, Standards and Conditions. 
… 
D. Archeological Resources 

1. Prior to the approval of any development proposed within an area of known or 
probable archaeological significance, a limited field survey by a qualified professional at 
the applicant's expense shall be required to determine the extent of the archaeological 
resources on the site. Where the results of such survey indicate the potential to adversely 
impact probable archeological resources, the result shall be transmitted to the 
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appropriate clearinghouse for comment.  The County Planning Department shall 
maintain a confidential map file of known or probable archeological sites so as to assist 
in site identification.    
2. Where development would adversely impact archeological resources or 
paleontological resources which have been identified, reasonable mitigation measures 
shall be required as may be recommended by the field surveyor or by the State Historic 
Preservation Officer.  Such mitigation shall include as necessary: 
a) The resiting or redesign of development to avoid the site; 
b) That, for a specified period of time prior to the commencement of development, the site 
be opened to qualified, approved professional/educational parties for the purpose of 
exploration/excavation; 
c) The utilization of special construction techniques to maintain the resources intact and 
reasonably accessible; 
d) Where specific or long-term protection is necessary, sites shall be protected by the 
imposition of recorded open space easements; and 
e) For significant sites of unique archeological resource value, where other mitigation 
techniques do not provide a necessary level of protection, the project shall not be 
approved until the determination is made that there are no reasonably available sources 
of funds to purchase the property. 

 
Discussion:  Although minimal, the proposed project does include a variety of activities that 
would result in soil disturbance and minor excavation – both during installation and removal of 
the meteorological tower and its associated guy wires.  These activities include the placement of 
soil screws to secure the tower’s metal base plate and guy wires.  
 
The appeal documents submitted by Susie Schlesinger et al. note that “[t]he project will 
adversely impact paleontological resources.  The site is mapped as Wilson Grove Formation.”  
The Wilson Grove Formation has been described as an ancient bed of sand and gravel that 
includes fossilized remains reflecting ancient marine and/or estuarine conditions.  This 
geological formation has been documented at a variety of locations in north-western Marin 
County, however, Commission staff has been unable to find conclusive evidence to suggest that 
the proposed project site is within an area in which the geology has been characterized as the 
Wilson Grove Formation.  A report produced by Powell et al. (2004) of the U.S. Geological 
Service titled, Invertebrate paleontology of the Wilson Grove Formation (late Miocene to late 
Pliocene), Sonoma and Marin Counties, California, with some observations on its stratigraphy, 
thickness, and structure, describes a variety of locations around Estero de San Antonio and 
Whitaker Bluff that represent the Wilson Grove Formation and have yielded paleontological 
discoveries.  This report suggests that the proposed project site could be within an area of 
paleontological significance.  Thus, it is unclear whether the County’s approval is in conformity 
with the certified LCP, given that LUP New Development and Land Use Policy 2 requires a field 
survey by a qualified professional to be carried out “to determine the extent of archaeological or 
paleontological resources on the site.”  While the absence of definitive evidence that the Wilson 
Grove Formation is present on this site, together with the considerations listed below, means that 
this appeal contention does not raise a substantial issue of the project’s conformity with the 
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certified LCP, the potential for paleontological resources to be located at the project site should 
be addressed if the Commission reviews the project de novo.    
 
As noted by several appellants, the staff report and analysis provided to the Marin County 
Deputy Zoning Administrator notes that “review of the Marin County Archeological Sites 
Inventory Maps on file in the Planning Division indicates that the subject property is located in 
an area of archeological sensitivity…” while the findings included in Marin County Board of 
Supervisors Resolution No. 2010-123 contradicts this statement with no apparent justification or 
explanation.  Further review of the local record, however, provides an adequate explanation of 
this reversal.  Specifically, section 1(D) of the October 25, 2010, staff report to the planning 
commission notes that “GIS data does not identify the project sites as areas of archeological 
sensitivity. Findings in Section I.VI.D of the previously approved resolutions incorrectly stated 
that the project sites were in an area of high archeological sensitivity.”  Furthermore, the CDP 
approved by the Marin County Board of Supervisors, as conditioned, includes measures 
requiring the cessation of all project construction activities if archeological, historic, or 
prehistoric resources are discovered during construction.  This condition additionally requires 
evaluation and reporting of these resources by a registered archeologist and approval of this 
report and its recommendations by the County prior to construction resuming.  The proposed 
project is therefore consistent with the archeological resource protection policies of the LCP. 
 
Conclusion:  While the proposed project does not raise a substantial issue with regard to the 
project’s conformity with the archeological and paleontological policies of the certified LCP, 
other aspects of the project do raise a substantial issue, as discussed above. 
 
Appeal Issues – additional appeal issues pertain to whether the proposed project is a coastal 
dependent industrial facility, whether or not a Williamson Act easement on the project site 
precludes the proposed development, whether or not the status of the town of Tomales as a 
Historic District precludes the proposed development, whether or not the proposed project would 
obstruct U.S. Coast Guard rescue helicopter operations in the area, whether or not procedural 
errors occurred during the County process, and whether or not it was appropriate for the Board of 
Supervisors to approve a Categorical Exemption from CEQA requirements for the proposed 
project:  
 
Discussion/Conclusion:  As noted above, the grounds for appeal are limited to the assertion that 
“development does not conform to the certified local coastal program.”  Commission staff’s 
review of these appeal issues has not revealed their connection to specific LCP policies, and they 
do not appear to raise relevant points related to the conformance of the proposed project with the 
LCP.  These contentions therefore do not support a finding that the proposed project raises a 
substantial issue of conformance with the certified LCP. 
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Exhibit 1: Proposed Project Location 
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Exhibit 2: Proposed Project Design 
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