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STATE OF CALIFORNIA -- NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Governor

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904-5200

W24Db

March 8, 2011

To: Coastal Commissioners and Interested Persons

From:  Alison Dettmer, Deputy Director
Cassidy Teufel, Analyst, Energy, Ocean Resources & Federal Consistency
Division

Subject: STAFF REPORT ADDENDUM for Item W24b
Coastal Development Permit Appeal No. A-2-MAR-11-008 (NextEra,
Marin County)

Coastal Commission staff recommends the following minor modification to the staff
report. Deletions are shown with strikethrough and additions are underlined.

[MODIFICATION 1: The following change on page 5 of the staff report]

STAFF RECOMMENDATION ON ©FNO-SUBSTANTIAL ISSUE:

Staff recommends a NO vote. Failure of these motions will result in a de novo hearing
on the application, and adoption of the following resolutions and findings. Passage of
these motions will result in a finding of No Substantial Issue and the local actions will
become final and effective. The motion passes only by an affirmative vote by a majority
of the appointed Commissioners present.
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March 4, 2011.
Sara Wan, Chair
45 Fremont Street
Suite 2000
San Francisco, CA 94105-2219
Subject: item W24a - Appeal No. A-2-MAR-11-007 {NextEra, Marin Co.)

ltem W24b - Appeal No. A-2-MAR-11-008 (NextEra, Marin Co.)

Dear Chair Wan and Commissioners,

NextEra Energy Resources {NextEra) appreciates the Commission staff efforts to study and better
understand our meteorological (met) tower project in Marin County. The project consists of two met.
towers with separate applications that are intended to collect wind resource data for consideration of
deveiopment of a future wind energy project. Any future wind energy project will of course require
separate permitting action,

NextEra welcomes the opportunity to further educate the staff and Commission on the met tower
project. While NextEra are not opposing the staff recommendation to find substantial issue, we
strongly believe this project is consistent with both Marin Local Costal Plan (LCP) and policies of the
Coastal Act — specifically Chapter 3 -- and look forward to a de nova hearing before the Commission.
The development of renewable energy in California is a matter of statewide priority and an important
policy issue for Commission discussion. Following are brief comments on several staff issues of
concern:’

Are met towers electric facilities and a conforming land use in C-APZ zoning?

Wind energy differs from other methods of electrical generation in its need for resource
evaluation prior to development of the wind generating facilities. Wind energy’s unigue
infrastructure requirements should not exclude it from definition as an essential component of
an electrical facility. Met towers are critical infrastructure for the development of wind energy
resources; Marin County’s development code in fact requires the measurement of wind speeds
prior to erection of wind turbines in the coastal zone. Accordingly, it is NextEra’s view that
staff’s preliminary finding that met towers do not qualify as electrical facilities is incorrect.

700 Universe Boulevard, Juno Beach, Florida 33408




Was an approved master plan required for this project?

There are discrepancies between the LCP and County development code on the necessity of a
master plan for development in the coastal zone and the authority to waive such requirements
on de minimus projects. The development code allows use of a master plan to be waived at the
County’s discretion. A waiver was not explicitly processed on this project, as it was implicitly
given when the use permit was granted; further, the implementation and use of master plans is
at the sole discretion of Marin County.

Will visual resources be significantly impacted?

The extensive visual simulations for each of the proposed met towers found that there were no
significant visual impacts. NextEra conducted these visual analyses as part of the County
approval process and to be responsive to any community concerns. The towers are only 8 to 10
inches wide, have a very slim visual profile, and are extremely difficult to see with the human
eye from relatively short distances.

Are there potential significant impacts to local wildlife?

No, the potential avian impacts of this project are minimal, as concluded in the risk assessment
done by Curry & Kerlinger, LLC (C&K), a recognized and trusted (cited several times by
appellants, as well as NextEra) authority on the impacts of met towers, communication towers,
""""""" found to be insignificant for the proposed met towers. C&K’'s conclusions were wholly
supported by the Point Reyes Bird Observatory, stating “1 agree with their conclusions that
there is no significant risk of significant impact to bird populations in the area of the towers.”

Are there valid concerns about possible archaeological or paleontological resources?

Marin County concluded that there was no particular concern about potential archaeological or
paleontological resources given the extremely small footprint of the project and that the site
was located outside of known areas of sensitivity. The County approval of the project required
NextEra to halt construction in the unlikely event that any unexpected resources are
uncovered.

NextEra strongly believes that-the proposed met towers are consistent with the Marin County LCP and
the Coastal Act. Again, NextEra welcomes further clarification of certain elements raised in the appeal
and discussed with Commission staff through a de novo hearing process.

700 Universe Boulevard, Juno Beach, Florida 33408




NEXTE
ENERGY:

RESODURCES

NextEra has a tradition of working closely with permitting agencies and stakeholders to address
resource issues. In the Altamont Pass area, NextEra recently reached an agreement with five Bay Area
Audubon Chapters, Californians for Renewable Energy (CARE} and the California Attorney General to
replace old wind turbines with new larger turbines that are less likely to harm avian populations.

Finally, NextEra is aware that the Commission is considering a variety of potential workshops for more
in depth policy discussions. We suggest the Commission consider a workshop dedicated to a
discussion of renewable energy development in the coastal zone. The workshop should consider a
variety of generation types such as wind, solar, wave, and offshore wind. This effort will provide
applica'n_ts, stakeholders, staff and the Commission invaluable information for future consideration of
renewable energy projects.

We look forward to continue working with your staff in preparation for the de novo hearing
considering these two met towers. The data garnered from these towers is the essential first step
before development and permitting of a wind energy project. NextEra will have a representative
present for the hearing as you consider these appeals should the Commission have any questions.

Sincerely,

ce: Peter Douglas, Executive Director
Supervisor Steve Kinsey ‘
Brian Crawford, Marin County Community Development Agency

700 Universe Boulevard, Juno Beach, Florida 33408
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Sara Wan, Chair MA’? g » Eb
California Coastal Commission CousSr 2011
45 Fremont Ave., Suite 2000 212 OHN;
San Francisco, CA 94105 - SSioy

Attn: Cassidy Teufel

Re: Agenda Items W24a and W24b. Appeal of NextEra Meteorological Towers
Appeal No. AA-2-MAR 11-007 and AA-2-MAR 11-008 '

Dear Chairwoman Wan and Coastal Commissioners:

The Environmental Action Committee of West Marin (EAC) is writing to urge the Coastal
Commission to find that EAC’s appeal and that of other appellants have raised substantial issues
regarding the proposed Meteorological Tower projects in West Marin County and to schedule the
projects for a de novo public hearing. The staff report delineates many failings of the
environmental analysts to adequately address compliance with provisions of the Marin LCP and
potential adverse environmental impacts.

Coastal Commission review is necessary because Marin County’s environmental review was
flawed. Throughout its analysis, the County confused the purpose of the projects (i.e. to obtain
data) with the projects (i.e. tower structures with guy wires) themselves, leading to a failure to
identify and address potential impacts. The following deficiencies in the county’s environmental
review are of particular concern:

- Incorrect description of the projects as electrical facilities which allowed approval of
unpermitted uses in the coastal zone, (LCP Agricultural policy 622.57.033)

- Conflict with wildlife habitat protection, natural resource and environmentally sensitive habitat
protection provisions of the LCP due to failure to ensure that adequate biological information
was provided, including: site specific evaluations, buffers, surveys of rare, endangered and
migratory species that use the area, habitat impacts, adverse impacts to wildlife movement, and
potential mortality from the guy-wired structures. All of this information is necessary to ensure
that development is sited to avoid potential impacts to wildlife and habitats as required by LCP
policy 22.56.130

- Failure to make, or be able to make, the required finding that “development would have no

Box 609, Point Reves Station, CA 94956 tel: 415-663-9312 www.eacmarin.org



significant adverse impacts on environmental quality or natural habitats...” LCP policy 22.57.036
The manner in which the Commission handles these project applications has the potential to be
precedent setting for future applications for met towers along the California coast. The public
interest would be best served by ensuring that a standard is set for adequate environmental

review of such projects.

Thank you for considering our recommendation to support the Coastal Commission staff report
and find that substantial issues exist.

Respectfully yours,

Amy Trainer, Executive Director
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RE: Agenda Items W24a, Appeal of NextEra Meteorological Towers
Appeal No. AA-2-MAR 11-007 and AA-2-MAR 11-008

Dear Chairwoman Wan and Commissioners:

We are wrifing to urge the Commission to find that Marin Audubon’s appeal and that of other appellants
have raised substantial issues regarding the Metcorological Tower projects in Marin County and to
schedule the projects for a do novo public hearing. The staff report delineates many failings of the
environmental analysis to adequately address compliance with provisions of the LCP, potential adverse
environmental impacts, and make required findings.

Commission review is necessary because Marin County’s environmental review was flawed. Throughout
its analysis, the County confused the purpose of the projects (i.e. to obtain data) with the projects (i.e.
tower structures with guy wires) themselves, leading to a failure to identify and address potential
impacts. The following deficiencies in the county’s environmental review are of particular concern:

- Incorrect description of the projects as an electrical facilities which all
uses in the coastal zone. (LCP Agricultural policy 622.57,033)

- Conflict with wildlife habitat protection, natural resource and environmgintally sensitive habitat
protection provisions of the LCP due to fatlure to ensure that adefjuate biological information
was provided including site specific evaluations, buffers, surveysof rare, endangered and
migratoty species that use the area, and habitat impacts, adverse Eihpacts to wildlife movement,

-e‘lwed approval of unpermitted

e

and potential mortality from the structure. All of this informatior] is necessary to ensure that
development is sited to avoid potential impacts to wildlife and hajpitats as required by LCP policy
22.56.130 '

- Failure to niake, or be abie to make, the required finding that “develop tent would have no significant
adverse impacts on environmental quality or natural habitats...” LCP policy 22,57.036

How these projects are handled by the Commission has the potential to be|precedent setting for future
applications for met towers along the coast. The public interest would best be served by ensuring that a
standard is set for adequate environmental review of such projects. Thaitk you for considering our
recommendation. 7

Sincefély ' M
/ L /%mﬂb
a Salzmdm air Phil Petgrson, Co-chair

Conservatiofi Comimittee Conservigtion Committee
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To Whom It May Concern: RECEIVED

MAR 0 4 201

CALIFCRNIA
COASTAL COMMISSION

Look up and talk up West Marin you are about to get thoughtless
ineffective power producing wind turbine neighbors. Wind
turbines will kill the birds and steal our serenity as well as our
lovely coastal tapestry. The sight on our coastal ridges will be
irrevocably damaged by the view of ugly turbines. Building
planners discourage any structures on ridges so why is it ok for
wind turbines. Our Marin Supervisors voted to proceed with
turbine testing, a first step in the process. Their vote did not serve
to protect the resources of West Marin. We are not so desperate
for energy that our coast is expendable. Wind turbines near a
national seashore constitute an industrial blight on our priceless
coast.

Regards,

Mrs. Diana Muhanoff
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Towers
During the past decace, 8% of all agricuttural aviation tatal accidenls were caused by collisions with towars, Every caliision with a tower reported by the NTSB during this reporting period resulied in a fatality. The past
decade has seen an increasing number of lowers censliucied as a resull of an escalating demand for mobile phenes and diaital 1elevision networks, There are more than 85,000 communication towers in the U.S and
they are being consiructed at a rate of aboul 7,000 pach year. Bul axpecied 10 grow at an even greater rate are towers 1o be construcled to generate wind-powered energy. By the end of lagl year, wind was expacied to
generale enough sleciricity 1o supply ust shy ciome percant of lhe coustry's needs. Fris percentage fiss doubled shace 3998 and, acccrding to the Amedcan Wind Epergy Agsocialion (AWAE), could provide 20 percent
of the elecinicily in 5ome areas of the country by 2010 That pases a real concern to the aenial spplicalion industry. not just in terms of safety, bt also in terms of accessing farmer's fields 1o treat their crops, snca many
prime wind-energy development areas are localed in rural, agriculiurally fich areas.

There are many aconomic varables of why wind-generated power is afiractive today. Qne reasen is thal the price of olher fuel sources, such as natural gas and oil, are increasing 1o 1he level where wind-powered
energy can compete. The cost af wind generated electricily. on the other hand has dropped hy aboul iwo-thirds since the mid-1980's as a result of more efficient turbines and better access 1o the power grid,
Furhemmore, the U.S. Congress enacled a produclion tax credit that has brealhed a fresh breath of air into the wind-pawer industry. This amounts lo a 1.8 cant per kilowatt-hour tax credit for wind-generalors. According
1o wind energy represeniatives, without this tax credit, wind energy could rot compete.

Anciher facior driving the demand for wind-gnemy is that eighteen states, including the District of Columbia, have sstablished what are knawn as ranewatle portfalio standards {RPS), which require ulilities to supply
minimum amounts of sleciricity from grean sourcss such as wind and sunlighl. The federal government has provided other heip to the development of wind energy in the recenily enacted Farm Bill which includes
provisions 1o provide an extension of ihe National Agricultural Weather information System umtil 2012, This will help ta create more weather stations and meteorological 1owers 1o study wind energy which can patentizlly
be problematic for egriculture aviators as ihe towers are barely visible. There is anciher provision that would provide grants for rural energy systems. These granis inlend 1o provide funds for nira! areas 1o sel up and
ulitize renewable energy systems including wind energy {lurbines). These struclures have proven particularly cumberseme for ag pilots.

Additianally, loans will be made available to rura! eledric cooperatives for the purpase of renewable energy generation and transmission. Renewable snergy is definec as an snergy conversion system fuelsd fom a
solar, wind, hydrepower, etc sourca of energy. Again, this will provide resources to fund more wind turbines in areas that can suppart that type of energy and {hese turhines have been the cause of agrcultural awation

accidons. NEXTERA . (spaen/ya. |

All these facters are resuling in wind-energy becorning a multibilion-doflar business dominated by soma major global carperations. For example, Generai Electric makes high tech wind enarpy lurbines, as does
S
Eemens AG—itha $31.3 bilion German Industrial conglomerata. Even John Deers is involved. It has a subsidiary that financas the devalopmant of wind enargy fowers and maintains the wind enemy turbines.

With Ihe derand for wind-enamy, towers—aquipped wilh [he rotating furbines thal genarale lhe slectricity—are sprouling up throughout the country. Many locations thal look promising for harnessing ihe wind for power
are In prme agricullural areas. The DOE estimates that wind enemy over the nexi 20 years will craate 380 billion in capitalinvesiment in rural Amerca, provide §1.2 bilion in new income for rural landowners and create
80,000 new jabs. This 15 attractive to rural fandowners because they can fease out their land 1o wind-energy companies where the towers are placed and receive between $2,000-3,500 a year witile slill being ahle lo
farm, or lease ihek land to be farmed between the towers. Some farmers that Izase land might find cut toa late that their leased land cannot be accessed by aenal applicalors io traat a srop infestation because the
landowner ¢ wilh & ulility company to construct a wind energy lower on the said land. Beth lhe American Farm Gureau Federation and the American Corn Growers Associalian are supportive of wind energy

and of the 1.8 Gent per kilowst-hour tax-credil associnted wit fSFC?hQH <44 ﬁ/ i~2¢-i :/J’/ 1:91'// 041&’..6{,7; C’A/ﬂ{""e— |

Tha ahvious concams {hat the aenal application industry has wilh towers being construgted in rurgl zreas is refaled la safety. Qne fa1al dccident in the industry is one too many and in the pagt decade there have heen TW |

_Bpolicators, These towers usually have only anemometers mounied on them making them less visible

he:mare these lowers use guy wi et in place which ag pilots have a hard time sesing.
Metecrofogical tesling towers are also typically below 200 faet in height and thereby exampied from lighting requirements If notl near a public airper. The gand news is they are not permanent; hey stay in place for a faw A
seasons lo generals an appropriate amouni of data to determine whether a site is suitablke for the larger wind-energy towers. The bad news is that they go up quickly and as jusi meniloned, can be difficulto see [
e Dad nenvs (5 Tat they go up quitly anc as usi o
{] Na

8—26 when considering collsions with both towers and wires. With an expecled boem in wind-energy tower construdlion in rural areas, aerial applicators will be even mare at risk. Alsg, there is the concem that with
'Jwind-anargy towers papperad across America's ag land, it will be exremely difficull, if nal impossible, to aceess a farmer's fand by plane 1o treal it
Cne way a polential wind-energy tower lecation is analyzed to detemmine if air movement is sufficient is to erecl a meleomlegical 1esting fower. Thess are the testing towers that can also jeopardize the safety of aerial

Moreaver some counties don't reguire permits for towers that are not erecisd on cement and some meieorological testing towers are nol erecled on cemeni.

NAAA has been eclively pursuing ways 10 ensura Ihal lower construclion does not jsopardize the safety of aerial applicators, nor make prime agricuttural fand | ible to aerial The Association has met
with congressional offices 1o gamer supporl for nationad legislation (o make the 1.8-cenl per kilowalt-hour tax credil for wind-generators condilional upon not developing them an prime ag fand. This approach has nat
been met with much support as a rasull of a diversified and powerful coalition of wind-energy advocates consisting of lhe AWEA, corporate inleresls (John Deers, GE, Slemens AG). some environmental groups and the
American Femn Bureau Federation. in general 1he federel government has imped judsdictkaon over where 1owars, generaions or ransmission wires are placed, unless il is an federal land or near public airpors, Stlates.
&nd local govemmenls are the primary niities that determine the lacation, or zoning of lowers, generators and tranamissian linas.

There have been moderately successful efforls at Lhe siate kevel to address rampani fower construction to protect aerig! applicators. The Wiscansin Agricultural Aviation Assacialion adopted a document that it shares
with Wisconsin farmers that slales farms wilh fowers on fs land will not be Wreated via aerial application.

In 2003, 1hs Texas Agricultural Avialion Associalion (TAAA) werked diligenily 1o pass state legisiation requiring an eniity preposing 1o build a ¢ ication tower abave 100 feet to camlact the TAAA and thal such
towers with guy wires be marked if within 100 feel of a cullivaled fisid. In 2004 1he Louisiana Agricultural Aviation Association was successful in enacting legiskation thal waukd require & persen to conslrucl &
communicstion fecilily between 100 and 200 feet to natily the Associalion &t least 30 days before beginning construclion

NAAA has received a reparl from the Midwest that wind farm operaticns have been notifying fammers not to worry abaut aerial applicalors not baing able to spray fields in which wind energy towers have been eracted
Far example one wind farm operation is disseminating information that stetes “the [aerial] applicant will cooperale wilh lhose who wish te use aerial application to Spray crops. ., Additianafly, crop dusters curently
navigate ameng communication fowers, power Iines, and various othar obstaclss; Ihey tend to be highly skilled pilgts, After a wind farm has been construcied. crop dusters do conlinue to spray crops in areas amang the
wind lurbines.”

NAAA is also receiving reports from the Midwaest that a number of aerial applicators are Tighting back against the wind farms' nonchalant atilude lowands the concems of those protecling crops by sir. For examale, one
Ninais applicator is sieting on his price Iist thal if a field can be appiied “with a wind turbine and/or meteorclogice! tasting (met} tower in the flald (provding the field map has baen provided) the application will Includs an
extra 50% surcharae ® and if a wind furbing ama fincluding tha met towsms) is within nne mite of a feld and that fiekd is able to be snraved by aic it will alse include a 50% surchame. One suanastion fadheomina Imm tha
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aerial application community & 1hat aerial applicators prominertly display on their pricing lists and invoices bold print slating: fields nearby or with erectad wind turbines or meteorolopical testing towers will nat be
spayed if inaccessible; if accessible they will include significant Thisis ially important to d9 in areas where farmers are cansidering skining leases lo host wind turbines. Placemeni of this
language an Invoicas is an Imporlant way of reifereting this information to customers of aerisl application services.

A sacondary approach NAAA has taken on this issus i3 10 ask for the wind-energy advesates 1o educale their constiluencies aboul potential linbiiity issues and possible repercussions lo agriculture if wind-energy towers
pravent crop proiectien application services from aocessing farmland. Again, this approach has not been met with much success because of lhe aliractive manelary windfalls associated with wind energy. NAAA has
made additional atempis to gamer the supporl fromi the American Farm Bureau Federalion on the wind energy issue, butil has nol been mef with glowing enthusiasm.

NAAA has developed lower safaty guidelines 1o inform entities involved with the lawer industry of Ihe aerial application industry’s concems and suggested remedies to the construclion of such towers, They 2re as
follows:

NAaAA Yower Safety Guidelines

Fetitions for constructing towers shouid be provided to the local govarnment zoning aulhority, landowners and ar farmers and aerial 2pplicators within at least a ene-haif mile radlus of a propesed tower, and the
slate or regional agri aviation iation, no later Ihan 30 days before tower conslruction permils are ¢ for approval. This inkormalion should include the proposed location of:

each turbing generator
aach meleomlogical tower inciuding the height to be associated with the wind farm
the distribution sub-station and any connecling power lines from the generaiors

power lines connecting the sub-stalion o the existing eiectrical powar grid.

S P ‘,-7,4:,%“4{:/
Tawars should ot ba aracted on prime agricultural land In a manner that may inhibit agnial applicalors’ access and abifty o lreat the land, ¥ > 142~ ce
It a proposed tower is 10 be construcied on prime agricultural land or in the vicinity of such land in such & way thal may inhilit an aerial applicator's access, person(s} that own and/or farm such land should be
made awara by the entily responsibie for thal lower that il may result in the land no lenger being accessible to serial applicalers and in the event of a pesl oulbreak or plant disease a crop on such land may be L

it rd: i .
put in jsopardy of not being trealed A —Aa ol g_,q-_,t"'",’ ﬁ,(..’l ﬁif# -
In the event thal B propesed tower is construcled on prime agricultural [and or in the vicinity of such land, lowers shoukd be freestanding without quy wires. Furlhermore, towers shoukd be fit and well marked so
they are claary visible 1o aerial applicators.
Tuwers erscted with guy wires, particuarly the matsorological testing towers, shouid be marked wilh wo visible waming SphEres of ach Juy wirg, Fighly visive STEYES Tn the lowsTEnd OTthe cables T — ~—- - -
exiend at least 8 feel above the height of the highest crop that may be grown thare, and propery lit.

in the event thal & humber of propesed towers ars to be consiucted on prime agricullural land or in 1he vicinity of such land, he lowers should be construcled in a linear pattern, not a disordered, clustered
pattem that would make &n area completely inaccessible by air.

During conslruction and upon completion, the operater of the wind farm should provide detailed fisld layout information lo The local gavemmenl 2oning aulharily snd make ihis information available to these
working in ¢lose proximity to that area.

NAAA is not the only special interest group that has a real cancem with rempant tower construclion. Other interested groups includs wildlife groups, fisherman and cerlain homsowner groups that don'l want their pristine
vislas distorted. The Amercan Bird Consenvancy filed suit in federal court against the Federal Communications Commissiaon for violaling the Endangered Species Acl by not requiring mitigation techniques to avoid bind
degths wilh lcensing communications towers. A major cause of fatalilies for migrating birds every year is collisions with towers. The U.5_Fish and Wikdlife Service eslimates that at least 5 million birds and possibly as
many as 50 milkan birds are killed in collisions wilh communications towers in the U.S. Fifty-twe of ihese 230 species killed are endangered or in decline. In Cape Cod, Massachusehts, groups are fighting whal
they call visual peliulion from 130 wind-energy lowers, each taller lhan the Statue of Liberly. sought for Nantucke! Sound. Furthenmore, fishermen in the area fear loss of prime fishing grounds from Lhe propased oftshore
projecl. Another interesiing developmenl relaled to wind energy lurbines was made public Oclober 1st, 2008 from a long-awaited Defensa Dapartment nepan that found (hat wind energy turbings can intarfere with
miliiary radar systems and that only a few proven meihods exisl le mitigale the problem. The report specifically said that “wind farms loceted within redar line of sight of air defense radar have the potential to downgrade
the abllity of thed radar 1o perfomm its intended funclion.”

The NAAA, is cumrently working with members of the House of Representatives and 1he Senate to include an amendmen within the FAA Reautherization Bill that calls on ihe FAA Adminisirator to lead a study with 1he
appropriale leaders of the Armed Services, the Department of Defense, tha Department of Hemeland Security and the Depariment of Energy pertaining to the safe height and distancs that wind furbines may be instalied
in refation to aviation siles, Such a study was intreduced by Congressman Neugebauer (R-TX} in ihe House of Representatives last Congress and was included in that legislative body’s versian of the FAS
Reaulhorization bill. Unforlunaiely, FAA Reauthorizalion was nol enacted last year, but will be back on tha legisiative docket for the recently swom in 111th Congress.

The language alse direcls the FAA to investigate Lhe feasibilily of daveloping a publicly searchable, imemel-based tool that would enabla slakehclders such as industry. landowners and air space users to know in
advance whelher the site they wish 10 build wind turbines on woukd have a negative impact on aviatian.

In addition, NAAA has been attempting to maet wilh indepandent wind enemy companies Lo see our wind energy lower recommendations adopted. The Association has been in contacl with one of thess companies,
Gamesa. Gamesa mel last fall with tha llinois Agricultural Aviation Assacialion and the Ilineis Fertilizer and Chemical Assaciation about wind energy concems harbered by aerial applicators. Gamesa has stated an
interest in bringing the aerial applicalion industry's concems and recommendations 1o Lhe AWEA for adoption, NAAA will continue to work on this issue and allempl 1o move the company's stated inlerest to action. NAAA
has alsc been in discussiens with the 25 x 25 Coalition, a coalition ta boost renewable energy (wind, bic-fuei and solan} by 25% by 2025, Members of that coalition include the American Wind Energy Association. The
direclor of lhe 25 x '25 Coalition has expressed a willingness to help facililate a discussion with the AWEA if NAAA were to become 8 member. There is no memoership fee.

This duowment is inlended fr NAAA members’ review only. It is nof imtendad for publicalion, NAAA requosts that should any parly do&ire o pubiish, distribute or quode any part of this docwnent that they (st soak the
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Crop-duster pilot may not have seen tower
Henry K. Lee, Chronicle Staff Writer
Thursday, January 20, 2011

(01-19) 10:02 PST ANTIOCH --

The pilot of a crop-dusting plane may not have seen a meteorological tower before he crashed into
it and died in Contra Costa County, according to a preliminary report by federal investigators.

Stephen Allen, 58, of Courtland (Sacramento County) died after his S-2R Thrush Commander
crashed into the 197-foot tower on Webb Tract Island the morning of Jan. 10. The island is in the
Sacramento-San Joaquin River Delta northeast of the Antioch Bridge.

Allen was applying seed at the time and witnesses "did not report seeing the airplane perform any
evasive maneuvers prior to the impact,” said the report issued Friday by the National
Transportation Safety Board.

Meteorological towers are used for gathering wind data during the development of wind-energy
conversion facilities, and low-flying aircraft "may be affected,” the report said. The tower on Webb
Tract Island was erected in April 200g.

"The fact that these towers are narrow, unmarked and gray in color makes for a structure that is
nearly invisible under some atmospheric conditions," the safety board said.

E-mail Henry K. Lee at hlee@sfchronicle.com,

http://sfgate.com/cqi-bin/article.cgi?f=/c/a/2011/01/20/BAIB1HBHMQ.DTL
This article appeared on page € - 3 of the San Francisco Chronicle
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Steve ALLEN

ALLEN. Steve

A highly respected owner- operator of an agricuitural spraying and seeding business in Walnut Grove, CA, perished on January
10, 2011 in an aerial collision with a temporary weather station tower. He was 58. Bomn in Lodi, CA in 1952, he graduated from
Elk Grove High School and worked in the family daity business before beginning a flying caraer in 1971. His specialized training
in agricufiural application began three years iater. After a long established reputation in the indusiry, he and his wife bought
Alexander's Ag Flying Service in 2006, and continued to serve the client base that had followed Steve for more than two
decades. Survivors include his wife of 23 years, Karen of Rio Vista; daughter Gail Back of Sacramento, daughter Angela Lucere
of Sacramento; grandson Brenden Back; and six brothers and sisters. A memorial service is scheduled for Thursday, January 20,
2011 at 1:30pm in the Cur Lady of Fatima Society Portuguese Hall in Thornton. Donafiong are welcome to the California
Agricuttural Aircraft Association fund seeking to require marking and notification of tower installations.

Published in The Sacramento Bee fram January 19 to January 20, 2011

hitp://www.legacy.com/abituaries/sacbee/obituary-print.aspx?n=steve-allen&pid=147924000 Page 1 of 1



FORM FOR DISCLOSURE OF
EX-PARTE COMMUNICATIONS

Name or description of the project: Appeal A-2-MAR-11-007 and
A-2-MAR-11-008, Nextera, Marin Co

Time/Date of communication: 2/27/2011

Location of communication: Lowe's Coronado lobby
Person(s) initiating communication: Travis Longcore
Person(s) receiving communication: Sara Wan

Type of communication: phone call/ email

I called Travis to see if he knew anything about the issue of bird mortality in relation to tower
guide wires. He sent me several references to APLIC reports:
http://dl.dropbox.com/u/19770528/APLIC-1994.pdf

http://dl.dropbox.com/u/19770528/APLIC-2006.pdf
which turned out to be mostly about electrocution on wires

He also sent me a quote from an EIR by Kern County on the Alta Oak Creek energy project.

Meteorological Towers: Guy wires supporting communications and metecrological towers
can kill birds at high rates, including birds protected by Fish and Game Code (Kerlinger et al.
2008, Longcore et al. 2008). Appendix C-3 of the DEIR documents a bird fatality rate at
meteorological towers exceeding the rate from wind turbines at the “Alite” wind farm
adjacent to the Project site. Both the CEC-DFG Guidelines and the USFWS (2000)
recommend using free-standing tower designs due to the known avian mortality impacts
from guy wires. We request that all meteorological or communications towers associated
with the Project are required to be free-standing towers.

Date: 3/2/2011
Ww

Commissioner’s Signature
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904- 5400

EDMUND G. BROWN, JR, GOVERNOR
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Filed: January 11, 2011
49" Day: Waived
Staff: CLT-SF

Staff Report: February 18, 2011
Hearing Date: March 9, 2011

STAFF REPORT AND RECOMMENDATION ON APPEAL
SUBTANTIAL ISSUE

LOCAL GOVERNMENT: County of Marin

DECISION: Approval with Conditions

APPEAL NO.: A-2-MAR-11-008

APPLICANTS: Nextera Energy Resources; Diane, Gregory, and Francis

PROJECT DESCRIPTION:

PROJECT LOCATION:

HEARING PROCEDURES:

APPELLANTS:

Cornett

Construction and operation of a 197.7 foot high
meteorological tower for up to three years.

2640 Whitaker Bluff Road, Petaluma (Marin County - APN
100-050-07)

The Commission will not take public testimony during
this phase of the appeal hearing unless at least three
Commissioners request it. If the Commission finds that
the appeal raises a substantial issue, it will schedule the
de novo phase of the hearing for a future meeting,
during which it will take public testimony. Written
comments may be submitted to the Commission during
either phase of the hearing.

Commissioner Steve Blank and Commissioner Mark Stone,
California Coastal Commission; Marin Audubon Society;
Environmental Action Committee of West Marin; Susie
Schlesinger, Louise Gregg, Beverly Childs McIntosh, Sid
Baskin, and Helen Kozoriz
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SUMMARY OF STAFF RECOMMENDATION: The staff recommends that the
Commission, after public hearing, determine that substantial issue exists with respect to the
grounds on which the appeals have been filed. The appellants have raised substantial issues in
that the County of Marin’s approval of a coastal development permit does not conform to
applicable local coastal program policies.

SUBSTANTIVE FILE DOCUMENTS:

e Certified County of Marin Local Coastal Program

e Coastal Commission Appeal File No. A-2-MAR-11-008

e Appeals from Commissioner Steve Blank and Commissioner Mark Stone, California
Coastal Commission; Marin Audubon Society; Environmental Action Committee of
West Marin; Susie Schlesinger, Louise Gregg, Beverly Childs Mclntosh, Sid Baskin, and
Helen Kozoriz

e U.S. Geological Survey report, Invertebrate paleontology of the Wilson Grove Formation
(late Miocene to late Pliocene), Sonoma and Marin Counties, California, with some
observations on its stratigraphy, thickness, and structure, 2004

e Curry & Kerlinger, LLC. report, Avian and Bat Risk Assessment for Meteorological
Towers in Marin County, Califonia, 2010

EXHIBIT 1: Proposed project location
EXHIBIT 2: Proposed project design
APPENDIX I: Appeals

. APPELLANTS’ CONTENTIONS

The County of Marin Local Coastal Development Permit No. 10-31, approved with conditions
by the Marin County Board of Supervisors on December 14, 2010, has been appealed by
Commissioner Steve Blank and Commissioner Mark Stone, California Coastal Commission;
Marin Audubon Society; Environmental Action Committee of West Marin; and Susie
Schlesinger, Louise Gregg, Beverly Childs MclIntosh, Sid Baskin, and Helen Kozoriz (Appendix

).

The grounds of the appeal filed by Commissioner Steve Blank and Commissioner Mark Stone on
January 11, 2010, are:

- The project, as approved and conditioned by the County of Marin (County), does not
conform to several applicable local coastal program (LCP) policies related to protection
of agricultural resources and use of the agricultural production zone.

- The project is not sited and designed to protect visual resources, as required by the LCP.

- The County’s approval is inconsistent with applicable natural resource and
environmentally sensitive habitat protection provisions of the LCP.

- The County’s approval appears to be inconsistent with applicable archeological resource
protection provisions of the LCP.
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The grounds for the appeal filed by the Environmental Action Committee of West Marin on
January 11, 2010, are:

- Because it may inhibit wildlife movement and adversely affect environmentally sensitive
habitats, the County’s approval is inconsistent with applicable natural resource and
environmentally sensitive habitat protection provisions of the LCP.

- The project, as approved and conditioned, does not conform to several applicable LCP
policies related to protection of agricultural resources and use of the agricultural
production zone.

The grounds for the appeal filed by the Marin Audubon Society on January 11, 2011, are:

- Because it may inhibit wildlife movement and adversely affect environmentally sensitive
habitats, the County’s approval is inconsistent with applicable natural resource and
environmentally sensitive habitat protection provisions of the LCP.

The grounds for the appeal jointly filed by Susie Schlesinger, Louise Gregg, Beverly Childs
Mclntosh, Sid Baskin, and Helen Kozoriz on January 11, 2011, are:

- The proposed project site supports birds listed as Species of Special Concern and is
therefore an environmentally sensitive habitat (ESHA). The County’s approval is
inconsistent with the LCP policy which only allows resource dependent uses in ESHA.

- The project would result in the loss of productive agricultural land and therefore does not
protect continued agricultural uses as required by the LCP.

- The project site is within the Wilson Grove Formation and may therefore contain
paleontological resources. The County’s approval did not include a field survey for
paleontological resources at the proposed site, as required by the LCP.

- The scenic and visual qualities of the area would be adversely affected.

- The proposed project is not a coastal dependent industrial facility.

- The project site is under a Williamson Act easement and as such cannot be developed.

- The Town of Tomales is listed as a Historical District of national importance.

- The proposed project would obstruct the operations of Coast Guard rescue helicopters in
the area.

- The CEQA Categorical Exemption approved by the County was not appropriate.

- Procedural errors occurred during the County’s approval process.

1. LOCAL GOVERNMENT ACTION

On January 8, 2010, Nextera Energy Resources (Nextera) applied for a coastal development
permit (CDP) from the County of Marin. On August 26, 2010, the County’s Deputy Zoning
Administrator approved the CDP, initiated a five day appeal period, and determined that the
project qualified for a Categorical Exemption under the California Environmental Quality Act
(CEQA). Barbara Salzman (representing the Marin Audubon Society), Nona Dennis
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(representing the Marin Conservation League), Carolyn Longstreth (representing the
Environmental Action Committee of West Marin), Louise Gregg, Susie Schlesinger, Beverly
Mcintosh, Helen Kozoriz, Kit McSweeney, and Chips Armstrong filed timely appeals of this
decision to the Marin County Planning Commission. On October 25, 2010, the Marin County
Planning Commission approved this appeal and required the Marin County Community
Development Agency to prepare an initial study of the potential adverse environmental impacts
associated with the proposed project. Nextera filed a timely appeal of this decision with the
Marin County Board of Supervisors. On December 14, 2010, the Marin County Board of
Supervisors approved Nextera’s appeal and approved the CDP, with special conditions.
Concurrent with this CDP review, the Marin County Board of Supervisors also determined that
the project qualified for a Categorical Exemption under CEQA.

I11. APPEAL PROCEDURES

After certification of an LCP, the Coastal Act provides for limited appeals to the Coastal
Commission of certain local government actions on coastal development permits. Projects
within cities and counties may be appealed if they are located within the appealable areas as
defined by Section 30603(a) of the Coastal Act. The grounds for appeal are limited to the
assertion that “development does not conform to the certified local coastal program.” Where the
project is located between the first public road and the sea or within 300 feet of the mean high
tide line, the grounds of appeal are limited to those contained in Section 30603(b) of the Coastal
Act. Those grounds are that the development does not conform to the standards set forth in the
certified local coastal program or the access policies set forth in the Coastal Act.

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless it
determines that no substantial issue is raised by the appeal. If the staff recommends “substantial
issue” and no Commissioner objects, the Commission will proceed to the de novo portion of the
hearing at the same meeting if the staff has prepared a recommendation on the merits of the full
project or at a subsequent meeting if there is no such recommendation.

If the staff recommends “no substantial issue” or the Commission decides to hear arguments and
vote on the substantial issue question, proponents and opponents will have three minutes per side
to address whether the appeal raises a substantial issue. It takes a majority of Commissioners
present to find that no substantial issue is raised. If substantial issue is found, the Commission
will proceed to a full public hearing on the merits of the project at either the same or a
subsequent meeting as described above. If the Commission considers the permit application de
novo, the applicable test for the Commission to apply is whether the proposed development is in
conformity with the certified local coastal program. In addition, for projects located between the
sea and the first public road paralleling the sea, Section 30604(c) of the Coastal Act requires a
finding that the development conforms to the public access and public recreation policies of
Chapter 3.

The only persons qualified to testify before the Commission at the “substantial issue” stage of
the appeal process are the applicant, persons who opposed the application before the local
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government (or their representatives), and the local government. Testimony from other persons
must be submitted in writing. At the time of the de novo hearing, any person may testify.

V. MOTION AND RESOLUTION

I move that the Commission determine that Appeal No. A-2-MAR-11-008 raises NO
substantial issue with respect to the grounds on which the appeal has been filed under
Section 30603 of the Coastal Act.

STAFF RECOMMENDATION OF NO SUBSTANTIAL ISSUE:

Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on the
application, and adoption of the following resolution and findings. Passage of this motion will
result in a finding of No Substantial Issue and the local actions will become final and effective.
The motion passes only by an affirmative vote by a majority of the appointed Commissioners
present.

RESOLUTION TO FIND SUBSTANTIAL ISSUE:

The Commission finds that Appeal No. A-2-MAR-11-008 presents a substantial issue
with respect to the grounds on which the appeal has been filed under section 30603 of the
Coastal Act regarding consistency with the certified local coastal plan and/or the public
access and recreation policies of the Coastal Act.

V. EINDINGS AND DECLARATIONS

The Commission finds and declares as follows:

1. Project Description: The development approved by the County of Marin is a proposal by
Nextera Energy Resources to construct and operate (for no more than three years) a 197.7-foot
high meteorological research tower on a 291-acre agricultural parcel (Exhibit 1). The tower
would be a ten-inch diameter galvanized steel tube that tapers to eight-inches on top. The tower
would be anchored by 24 1/4 —inch guy wires. Although the wires would be connected to the
tower at 24 separate locations, they would attach to the ground at 12 sites - three guy wire
anchors placed on each of four axes at intervals of 131, 148, and 167-feet from the base of the
tower (see Exhibit 2). The guy wires would be marked with orange aviation warning balls near
the top of the tower and bird deterrent devices. The tower would be located on a ridge and
maintain the following setbacks: 222-feet from the northerly property line, 1,149-feet from the
westerly property line, and 2,009-feet from the easterly property line. Small meteorological
research and acoustic bat monitoring devices would be attached to the tower, along with a solar
panel to power the instruments.

Installation of the tower would not result in substantial grading and the base of the tower would
be attached to a nine square foot steel plate secured to the ground by screw-in soil anchors.



Appeal No. A-2-MAR-11-008
February 18, 2011
Page 6 of 24

Access to the tower site for construction and maintenance would be from existing farm roads.
The meteorological instruments would collect data to inform future decisions regarding the
suitability of the area for wind energy production. The collected data would be transmitted
wirelessly for further analysis offsite. As described in Marin County Board of Supervisors
Resolution No. 2010-123, the project would include a post-construction avian and bat data
collection program, with results submitted every four months to the Marin County Community
Development Agency; data collection would occur during periods of nesting, roosting, foraging,
and migration, including nocturnal migration, and would include carcass counts in the vicinity of
the meteorological tower and/or a similar site proposed for the installation of another
meteorological tower (Jablons & Hicks, Assessor’s Parcel 100-050-29). The data collection
program would be in accordance with criteria established by the U.S. Fish and Wildlife Service,
the California Department of Fish and Game, or Point Reyes Bird Observatory. Data collection
would be conducted by a professional biologist or an ornithologist approved by the Marin
Environmental Coordinator. The zoning for the proposed project site is C-APZ-60 (Coastal,
Agricultural Production Zone, 1 unit/60 acres).

2. Permit History: On August 26, 2010, the County’s Deputy Zoning Administrator approved a
coastal development permit (CDP), with conditions, for the proposed project. Barbara Salzman
(representing the Marin Audubon Society), Nona Dennis (representing the Marin Conservation
League), Carolyn Longstreth (representing the Environmental Action Committee of West
Marin), Louise Gregg, Susie Schlesinger, Beverly Mclntosh, Helen Kozoriz, Kit McSweeney,
and Chips Armstrong filed timely appeals of this decision to the Marin County Planning
Commission on September 2, 2010. These appellants asserted that the project may result in
adverse environmental impacts and would not qualify for a Categorical Exemption under the
California Environmental Quality Act (CEQA). On October 25, 2010, the Marin County
Planning Commission determined that they did not have enough information to categorically
exempt the project pursuant to certain CEQA guidelines. The Marin County Planning
Commission then voted to require the Marin County Community Development Agency to
prepare an initial study of the potential adverse environmental impacts associated with the
proposed project but made no determination on the merits of the CDP. The applicant, Nextera
Energy Resources (Nextera), filed a timely appeal of this decision with the Marin County Board
of Supervisors. On December 14, 2010, the Marin County Board of Supervisors approved
Nextera’s appeal and approved the CDP, with special conditions. In addition, the Marin County
Board of Supervisors approved the issuance of a Categorical Exemption for the project under
CEQA. On December 28, 2010 the Coastal Commission received the County’s Final Local
Action Notice and associated records to start the 10-working-day appeal period, which ended on
January 11, 2011. Commissioner Steve Blank and Commissioner Mark Stone, California
Coastal Commission; Marin Audubon Society; Environmental Action Committee of West Marin;
and Susie Schlesinger, Louise Gregg, Beverly Childs Mcintosh, Sid Baskin, and Helen Kozoriz
filed timely appeals on January 11, 2011.

3. Permit Jurisdiction: The proposed project would be located within the Coastal Zone in the
County of Marin (County) and is subject to the County’s certified local coastal program (LCP).
The proposed site is also within the appeal jurisdiction of the California Coastal Commission
(Commission).
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4. Non-conformity to the Certified LCP: The standard of review for this appeal is consistency
with the certified LCP of the County of Marin. The appellants contend that the County’s
approval of a CDP application for the proposed project is based on an erroneous interpretation of
its LCP. The appellants specifically contend that the County did not make necessary findings
required by the LCP’s agriculture policies, erred in approving non-agricultural development
within an area designated as an Agricultural Production Zone, and inappropriately found the
proposed project to qualify as a conditional use in this area as an “electric facility.” The
appellants also contend that the proposed project is inconsistent with the LCP’s policies on the
protection of environmentally sensitive habitats, visual resources, and archeological and
paleontological resources. As described below, these appeal contentions raise a substantial issue
with the project’s conformity to the LCP.

5. Appeal Issues Raising a Substantial Issue:

Appeal Issue — whether the County made all the findings required by the LCP’s agriculture
policies:

The Agriculture section included in the Marin County Local Coastal Program Unit 2 — Amended,
states:

LCP Policy Agriculture 3: Intent of the Agricultural Production Zone. The intent of the
Agricultural Production Zone is to preserve lands within the zone for agricultural use.
The principal use of lands in the APZ shall be agricultural. Development shall be
accessory, incidental, or in support of agricultural land uses, and shall conform to the
policies and standards in #4 and #5 below.

LCP Policy Agriculture 4: Development standards and requirements. All land divisions
and developments in the APZ shall require an approved master plan showing how the
proposed division or development would affect the subject property. In reviewing a
proposed master plan and determining the density of permitted units, the County shall
make all of the following findings:

a. The development would protect and enhance continued agricultural use and contribute
to agricultural viability.

b. The development is necessary because agricultural use of the property is no longer
feasible. The purpose of this standard is to permit agricultural landowners who face
economic hardship to demonstrate how development on a portion of their land would
ease this hardship and enhance agricultural operations on the remainder of the property.
c. The land division or development would not conflict with the continuation of
agriculture on that portion of the property which is not developed, on adjacent parcels,
or those within one mile of the perimeter of the proposed development.

d. Adequate water supply, sewer disposal, road access and capacity and other public
services are available to service the proposed development after provision has been made
for existing and continued agricultural operations. Water diversions or use for a
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proposed development shall not adversely impact stream habitats or significantly reduce
freshwater inflows to Tomales Bay, either individually or cumulatively.

e. Appropriate public agencies are able to provide necessary services (fire protection,
police protection, schools, etc.) to serve the proposed development.

f. The proposed land division and/or development will have no significant adverse
impacts on environmental quality or natural habitats, including stream or riparian
habitats and scenic resources. In all cases, LCP policies on streams and natural
resources shall be met.

g. Development consists of permitted and conditional uses as authorized in the APZ.

LCP Agriculture Policy 5: Conditions. As part of the approval of a master plan, the

following conditions shall be required:

a. All development shall be clustered to retain the maximum amount of land in
agricultural production or available for agricultural use. Development, including all
land converted from agricultural use such as roads and residential support facilities,
shall be clustered on no more than five percent of the gross acreage, to the extent
feasible, with the remaining acreage to be left in agricultural production and/or open
space. Development shall be located close to existing roads and shall be sited to
minimize impacts on scenic resources, wildlife habitat and streams, and adjacent
agricultural resources.

b. Permanent conservation easements over that portion of the property not used for
physical development or services shall be required to promote long-term preservation
of these lands. Only agricultural uses shall be allowed under the easements. In
addition, the County shall require the execution of a covenant not to divide the
parcels created under this division so that they are retained as a single unit and are
not further subdivided.

c. The creation of a homeowner’s or other organization and/or the submission of
agricultural management plans may be required to provide for the proper utilization
of agricultural lands and their availability on a lease basis or for the maintenance of
community roads or mutual water systems.

Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified
Implementation Plan portion of the LCP) include the following policies specific to coastal
agricultural production zone districts:

22.57.030 C-APZ Districts, Coastal, Agricultural Production Zone Districts.

22.57.031 Purpose: The purpose of the Agricultural Production Zone is to preserve
lands within the zone for agricultural use. The principal use of lands in the APZ districts
shall be agricultural. Development shall be accessory, incidental, or in support of
agricultural land uses, and shall conform to the policies and standards as set forth in this
chapter.
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22.57.035 Development Standards and Requirements:
All development permits in the C-APZ shall be subject to the following standards and
requirements:

1.

3.

4.

All development shall be clustered to retain the maximum amount of land in
agricultural production or available for agricultural use. Development, including
all land converted from agricultural use such as roads and residential support
facilities, shall be clustered on no more than five percent of the gross acreage, to the
extent feasible, with the remaining acreage to be left in agricultural production
and/or open space. Development shall be located close to existing roads and shall
be sited to minimize impacts on scenic resources, wildlife habitat and streams, and
adjacent agricultural operations.

Permanent conservation easements over that portion of the property not used for
physical development or services shall be required to promote the long-term
preservation of these lands. Only agricultural uses shall be allowed under the
easements. In addition, the County shall require the execution of a covenant not to
divide the parcels created under this division so that they are retained as a single
unit and are not further subdivided.

The creation of a homeowner’s or other organization and/or the submission of
agricultural management plans may be required to provide for the proper utilization
of agricultural lands and their availability on a lease basis or for the maintenance of
community roads or mutual water systems.

Design standards as set forth in 22.57.024.

22.57.036 Required Findings

Review and approval of the development permits, including a determination of density
shall be subject to the following findings:

1.

2.

4.

The development will protect and enhance continued agricultural use and contribute
to agricultural viability.

The development is necessary because agricultural use of the property is no longer
feasible. The purpose of this standard is to permit agricultural landowners who face
economic hardship to demonstrate how development on a portion of their land would
ease this hardship and enhance agricultural operations on the remainder of the
property.

The land division of development would not conflict with the continuation or
initiation or agriculture, on that portion of the property which is not proposed for
development, on adjacent parcels, or those within one mile of the perimeter of the
proposed development.

Adequate water supply, sewage disposal, road access and capacity and other public
services are available to service the proposed development after provision has been
made for existing and continued agricultural operations. Water diversions or use for
a proposed development shall not adversely impact stream habitats or significantly
reduce freshwater inflows to Tomales Bay, either individually or cumulatively.
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5. Appropriate public agencies are able to provide necessary services (fire protection,
police protection, schools, etc.) to serve the proposed development.

6. The proposed land division and/or development will have no significant adverse
impacts on environmental quality or natural habitats, including stream or riparian
habitats and scenic resources. In all cases, LCP policies on streams and natural
resources shall be met.

Discussion: These LCP policies apply to the approved project due to the zoning of the proposed
project site as an Agricultural Production Zone (APZ), specifically, C-APZ-60 (Coastal,
Agricultural Production Zone, 1 unit/60 acres). The LCP describes the specific intention and
purpose of the APZ as follows:

The method for preserving agricultural lands used in the LCP is the Agricultural
Production Zone or APZ. Briefly, the APZ establishes a planned zoning district in
which all land divisions and developments require an approved master plan. The
master plan is evaluated according to a set of agriculturally related criteria. The APZ
has a maximum density of 1 unit per 60 acres; actual density is determined based on a
review of the master plan according to the proposed criteria. The APZ also refines the
definition of "agricultural” land uses and establishes a list of permitted and conditional
uses for the zone. The APZ concept is strongly supported by the Marin County Farm
Bureau and has been widely discussed in the County. The County's position is that the
APZ offers the most feasible method of preserving agricultural lands in a manner
consistent with the Coastal Act and at the same time allows for the operation of the
agricultural land trust. (emphasis added)

As such, the provisions included above generally require that development within an APZ is
accessory, incidental, or in support of agricultural land uses. Additionally, the agricultural
policies of the Land Use Plan (LUP) portion of the LCP specifically require an approved master
plan showing how the proposed development would affect the subject property. As described in
LUP Agricultural Policies 4 and 5, during the review and approval of this master plan, the
County is required to make a series of seven findings and establish three specific conditions.
However, in its evaluation of the project’s conformity to the LCP, included in Marin County
Board of Supervisors Resolution No. 2010-122, the County did not require a master plan
showing how the proposed development would affect the subject property. The required
findings for this master plan were therefore not made and the required conditions for this master
plan were not established. In a discussion of this matter with Commission staff, Marin County
Planning Division staff noted that the requirement for the submittal of a master plan for the
proposed development was waived at the staff level. However, Commission staff has been
unable to find formal recognition or discussion of this waiver in the local record, including a
reference to the LCP policies that establish authority for this action. Further, the LUP includes
no allowances for the requirements of these agricultural policies to be waived.* The

! While policy 22.56.026 of the Implementation Plan portion of the LCP does note that certain zoning ordinance
requirements may be waived by the Planning Director, this waiver authority only applies to the specific
requirements described in Chapter 22.45 of the Zoning Ordinance. Chapter 22.45 is not part of the certified LCP
and a waiver of the requirements of this chapter does not affect the requirements detailed in the LCP, including
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Commission therefore finds that the County did not adequately apply LUP Agriculture Policies
3, 4, and 5 to the proposed project and therefore the requirements of these policies have not been
met.

In addition, the County did not require compliance with the specific agricultural production zone
district (C-APZ) policies that are included in Chapters 22.56 and 22.57 of the Marin County Title
22 Zoning Ordinance (these two chapters make up the Implementation Plan portion of the
certified LCP). These agricultural resource protection policies, included above, differ slightly
from the agricultural policies of the LUP. Policies 22.57.035 and 22.57.036 establish required
conditions and findings for the approval of “[a]ll development permits in the C-APZ...”” In
contrast with the LUP agricultural policies, the Implementation Plan (IP) policies appear to be
more protective of coastal and agricultural resources by requiring certain resource protection
findings and conditions (e.g., establishment of conservation easements; clustering of
development; developments to be located closed to existing roads, etc.) be applied to all
development projects proposed within the C-APZ designation. These findings were not made 2
and therefore the County failed to evaluate if the project complies with the applicable
agricultural IP policies of the LCP. Similar to the LUP, the certified IP also does not allow for
any exemption or waiver of policies 22.57.035 and 22.57.036.

Conclusion: Based on the above, the record provided by the County and the information
provided by the appellants, the County’s decision does not appear to conform to the Agriculture
Policies of the LCP (both LUP and IP). Therefore, for the reasons cited above, the Commission
finds that a substantial issue exists with respect to the project’s consistency with the County's
certified LCP.

Appeal Issue — whether the County appropriately identified the proposed project as a permitted
or conditional use of an area designated as an Agricultural Production Zone (APZ):

The Agriculture section included in the Marin County Local Coastal Program Unit 2 — Amended,
states:

LCP Agriculture Policy 6: Definitions and uses. The definition of agricultural uses in
the APZ is given below, along with permitted and conditional uses.

a. Definitions. For the purposes of the Agricultural Production Zone, agricultural uses
shall be defined as uses of land to grow and/or produce agricultural commodities for
commercial purposes, including:

c. Livestock and poultry - cattle, sheep, poultry, goats, rabbits, horses unless they
are the primary animals raised.

d. Livestock and poultry products - milk, wool, eggs.

e. Field, fruit, nut, and vegetable crops - hay grain, silage, pasture, fruits, nuts,
and vegetables.

those applicable policies of Chapter 22.56 and 22.57 of the Implementation Plan and LUP Agriculture Policies 3, 4,
and 5.
% The IP does not allow for an exemption or waiver of Policies 22.57.035 and 22.57.036.
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f. Nursery products - nursery crops, cut plants.

b. Permitted uses. Permitted uses include the following:
g. Agricultural uses as defined above.
h. One single-family dwelling per parcel. "Parcel" is defined as all contiguous
assessor's parcels under common ownership.
i. Accessory structures or uses appurtenant and necessary to the operation of
agricultural uses, other than dwelling units of any kind, but including barns
fences, stables, corrals, coops and pens, and utility facilities.

c. Conditional Uses. Conditional uses include the following:
j. Land divisions.
k. Farmworker housing.
I. Mobile homes so long as they are used exclusively for employees of the owner
who are actively and directly engaged in the agricultural use of the land.
m. Hog ranch.
n. Veterinary facilities.
0. Fish hatcheries and rearing ponds.
p. Stabling of more than five horses on ranches where horses are the primary or
only animals raised.
g. Raising of other food and fiber producing animals not listed under (a) above.
r. Planting, raising, or harvesting of trees for timber, fuel, or Christmas tree
production.
s. Facilities for processing or retail sale of agricultural products.
t. Greenhouses.
u. Commercial storage and sale of garden supply products.
v. Water conservation dams and ponds.
w. Mineral resource production.
X. Game or nature preserve or refuge.
y. Public or private recreational activities, such as hunting, fishing, and camping.
z. Bed and breakfast operations in existing structures up to a maximum of 5
rooms.
aa. Construction, alteration, or maintenance of gas, electric, water,
communication, or flood control facilities, unrelated to an agricultural use, as
approved by the appropriate governmental agencies.
bb. Dump.

Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified
Implementation Plan portion of the LCP) include the following policies specific to coastal
agricultural production zone districts:

22.57.033 Conditional Uses.

The following uses are permitted in all Coastal Agricultural Production Zone Districts,
subject to the securing of a Use Permit in each case. When it is determined by the Planning
Director that any of the following uses constitute a major land use change, a Master Plan
submitted in accordance with 22.45 may be required.
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1. Farmworker housing.

Mobile homes which are used exclusively for employees of the owner who are actively

and directly engaged in the agricultural use of the land.

Hog ranch.

Veterinary facilities.

Fish hatcheries and rearing ponds.

Stabling of more than five horses on ranches where horses are the primary or only

animals raised.

7. Raising of other food and fiber producing animals not listed under 22.57.032 (1) above.

8. Planting, raising, or harvesting of trees for timber, fuel, or Christmas tree production.

9. Facilities for processing or retail sale of agricultural products.

10. Greenhouses.

11. Commercial storage and sale of garden supply products.

12. Water conservation dams and ponds.

13. Mineral resource production.

14. Game or nature preserve or refuge.

15. Public or private recreational activities, such as hunting, fishing, and camping.

16. Bed and breakfast operations in existing structures up to a maximum of 5 rooms.

17. Construction or alteration of gas, electric, water, communication, or flood control
facilities, unrelated to an agricultural use, as approved by the appropriate governmental
agencies.

18. Dump.

no

ook w

Discussion: The provisions of LUP Agriculture Policy 6/IP Policy 22.57.033 require that
development within an APZ conform to a specific list of either permitted or conditional uses. In
its findings under this policy, it appears that the County inappropriately identified the project as a
listed conditional use in an APZ area. Specifically, the County noted in Resolution No. 2010-
123, Part IX, that:

While the C-APZ-60 zoning district is one of the most restrictive districts in Marin
County and prohibits most forms of development that are unrelated to agricultural
production, the construction or alteration of electric facilities may be authorized in these
districts by a Use Permit approval pursuant to Marin County Code (MCC) Section
22.57.033.171. The proposed project is considered an electrical facility because its
purpose is to provide meteorological data to ascertain whether the area is suitable for
the production of wind-generated electricity. (emphasis added)

This statement clearly notes that the purpose of the proposed project is to “provide
meteorological data,” a purpose that is reiterated in the project description included as part of the
County’s findings which again classifies the project as a “meteorological research tower.” The
project is not described or defined as a device to generate, distribute, store, or otherwise serve as
an “electric facility.” Regardless of the potential future use of the meteorological data that would
be gathered by the proposed project, for the purposes of LUP Agriculture Policy 6/1P Policy
22.57.033, the appropriate consideration is of the function, operation, description, and stated
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purpose of the current proposed project — a platform for “small meteorological research and bat
monitoring devices.”

Conclusion: In sum, the project, as approved and conditioned, appears to have been incorrectly
identified as a conditionally allowable use in an agricultural production zone. Therefore, the
Commission finds that a substantial issue exists with respect to the project’s consistency with the
County's certified LCP.

Appeal Issue — whether the proposed project would be sited and designed to protect visual
resources:

The New Development and Land Use section included in the Marin County Local Coastal
Program Unit 2 — Amended, states:

LCP New Development and Land Use Policy 3: Visual resources.
a. The height, scale, and design of new structures shall be compatible with the
character of the surrounding natural or built environment. Structures shall be
designed to follow the natural contours of the landscape and sited so as not to
obstruct significant views as seen from public viewing places.
b. Development shall be screened with appropriate landscaping; however such
landscaping shall not, when mature, interfere with public views to and along the
coast. The use of native plant material is encouraged.
C. ...
d. ...

Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified
Implementation Plan portion of the LCP) include the following policies specific to the protection
of visual resources:

22.56.130 Development Requirements, Standards and Conditions.

O. Visual Resources and Community Character
1. ..
2. To the maximum extent feasible, new development shall be designed and sited to so as
not to impair or obstruct existing coastal views from Highway 1 or Panoramic Highway.
3. The height, scale, and design of new structures shall be compatible with the character
of the surrounding natural or built environment. Structures shall be designed to follow
the natural contours of the landscape and sited so as not to obstruct significant views as
seen from public viewing places.
4. Development shall be screened with appropriate landscaping; however such
landscaping shall not, when mature, interfere with public views to and along the coast.
The use of native plant material is encouraged.
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Discussion: As noted in the project description included in Resolution No. 2010-123, the
proposed project would be 197.7-feet high, would be installed on a coastal ridge, and would
include numerous orange aviation warning balls to increase visibility. The proposed tower
would be constructed within an existing agricultural grazing pasture dominated by low lying
vegetation and devoid of any structure larger than a small fence. In this way the proposed
structure would be notable as a discordant visual element in the area and would likely not be
compatible with the rural and open character of the surrounding natural and built environment.
The nearest public viewing site is located at an approximate distance of 2,400-feet, however, the
height of the structure as well as the orange aviation markers are likely to ensure the proposed
tower’s visibility from this site as well as others. As noted in the appeal filed by the
Environmental Action Committee of West Marin (EAC):

For its part the Visual Resources portion of Marin’s Local Coastal Program, Unit 11,
recognizes that “Tomales Bay and adjacent lands in the Unit Il coastal zone form a
scenic panorama of unusual beauty and contrast... New development in sensitive visual
areas, such as along the shoreline of Tomales Bay and on the open rolling grasslands
east of the Bay, has the potential for significant adverse visual impacts unless very
carefully sited and designed.”” Accordingly, the LCP requires structures to be “designed
to follow the natural contours of the landscape and sited so as not to obstruct significant
views as seen from public viewing places.”” LCP at 194, 206a.

In addition, from the local record provided to Commission staff it appears that the County of
Marin evaluated only one visual simulation of the proposed project as a basis for its
determination that the “proposed project would be barely visible.” It is not clear what criteria
were used to select this visual simulation location or if additional public viewing places exist
from which the proposed project would be more visually dominant. Further, it does not appear
that the County’s decision included findings or analysis regarding the use of landscaping for
visual screening, as required by LUP New Development and Land Use Policy 3(b)/IP Policy
22.56.130(0).

Conclusion: For these reasons there is not substantial evidence in the record to support a
conclusion that the proposed project is in conformance with the visual resource protection
policies of the LCP and is sited and designed to protect visual resources, as required by the LCP.
Therefore, the Commission finds that a substantial issue exists with respect to the project’s
consistency with the County's certified LCP.

Appeal Issue — whether the proposed project would be consistent with the LCP’s Natural
Resources Policies:

The Natural Resources section included in the Marin County Local Coastal Program Unit 2 —
Amended, states:

LCP Natural Resource Policy 5: Coastal Dunes and Other Sensitive Land Habitats.
Development in or adjacent to sensitive habitats shall be subject to the following
standards:
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a. ...
b. Other Environmentally Sensitive Habitats. Other sensitive habitats include
habitats of rare or endangered species and unique plant communities.
Development in such areas may only be permitted when it depends upon the
resources of the habitat area. Development adjacent to such areas shall be set
back a sufficient distance to minimize impacts on the habitat area. Public access
to sensitive habitat areas, including the timing, intensity, and location of such
access, shall be controlled to minimize disturbance to wildlife. Fences, roads, and
structures which significantly inhibit wildlife movement, especially access to
water, shall be avoided.

Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified
Implementation Plan portion of the LCP) include the following policies specific to the protection
of biological resources:

22.56.130 Development Requirements, Standards and Conditions.

I. Wildlife Habitat Protection
1. ..
2. Siting of New Development. Coastal project permit applications shall be accompanied
by detailed site plans indicating existing and proposed construction, major vegetation,
water courses, natural features and other probable wildlife habitat areas. Development
shall be sited to avoid such wildlife habitat areas and to provide buffers for such habitat
areas. Construction activities shall be phased to reduce impacts during breeding and
nesting periods. Development that significantly interferes with wildlife movement;
particularly access to water, shall not be permitted.

Discussion: The County approval was not based on or informed by adequate site-specific
evaluations or surveys of rare or endangered species, including listed bird and bat species, which
may be present at the proposed project site. Although the County determined that “there are no
known rare or endangered animal species at or near the project site” it does not appear that
sufficient data exists to conclusively support this determination. Further, the limited biological
data that is available for the proposed project site — resulting from a site visit carried out on
November 24, 2010, by the applicant’s consultants — includes observations of the presence of a
California Species of Special Concern at the site (three Northern Harriers) as well as recognition
that the habitat may be suitable for the three additional bird species recognized by the California
Department of Fish and Game as Species of Special Concern due to their rarity and sensitivity
(Burrowing Owl, Golden Eagle, and Prairie Falcon). In addition, because of its location on a
ridgeline approximately one-half mile from the Estero de San Antonio, an area recognized as
important habitat for a high diversity of avian species® (including migratory, listed, and sensitive

® In describing the importance of Estero de San Antonio to avian species, the Marin County LUP notes on page 69:
“Animal life includes seventy-one species of water and marsh-related birds and sixty-six species of terrestrial birds.
Monthly observations of birdlife indicate the importance of the esteros to migrating and wintering birds-as well as to
year-round residents.”
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species), there is a high likelihood that the proposed project site may provide additional rare or
endangered species with habitat for foraging, nesting, breeding and/or other essential behaviors.
Because environmentally sensitive habitats are defined in the Marin County LUP to “include
habitats of rare or endangered species,” additional site specific biological information is
necessary before it can be conclusively determined that the proposed site does not provide
environmentally sensitive habitat. As noted in the report by naturalist Jules Evens that was
included in the Marin Audubon Society’s appeal documents,

The proposed project site is located amidst wetlands and coastal environments that have
been designated as protected areas because of their great natural diversity and
biological value, especially to birds. It is important to consider these unique values when
evaluating the impacts of adding anomalous structures to the landscape and introducing
potential hazards to the species that inhabit the area. The meteorological and
topographical features of the landscape — especially the coastal fog, wind, and abrupt
ridgelines — introduce variables that pose unique circumstances that should be
considered before any project is approved. An initial study to define and identify these
variables is critical to ensure that this project does not result in adverse impacts to native
wildlife.

Marin County LUP Natural Resource Policy 5(b)/IP Policy 22.56.130(1)(2) also requires that
“structures which significantly inhibit wildlife movement, especially access to water, shall be
avoided.” The proposed meteorological tower includes approximately 3,568-feet of guy wires
covering a coastal ridge area of roughly 27,000 square feet. Wires would connect the tower to
the ground at intervals of roughly 30 feet along the length of the tower, from 37 feet high to 184
feet high. The combination of these wires would result in roughly 3,500 linear feet of wire
spread across an airspace of about 15,000 square feet at each of four axes around the tower. Guy
wires are well know to present a substantial risk to the movement and passage of wildlife,
primarily bird species that may inadvertently collide with or strike these structures and suffer
injury and/or mortality. As noted in the appeal filed by EAC:

The guy wired towers are anomalous structures that could significantly inhibit wildlife
movement to water and along the routine migratory routes according to Mr. Evens. The
exceptional avian species diversity that this protected habitat supports requires
protection and, at a minimum, a biological assessment prior to permit issuance, under
the LCP ESHA policies.

While the County and Nextera have acknowledged the likelihood of this potential risk, both by
revising the proposed project to include bird deterrent devices on the guy wires and by requiring
periodic “carcass counts” at the project site as part of a post-construction monitoring plan, it has
not provided an adequate evaluation of the proposed project’s impact on wildlife movement.
Specifically, the County approval appears not to have been based on or informed by adequate
site-specific evaluations or surveys of rare or endangered species, including listed bird and bat
species, which may be present at the proposed project site. The presence of sensitive bird
species at the project site during the limited site visit that was carried out suggests that more
information would benefit the evaluation of this issue. It also appears that much of the support
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cited by the County for its finding that the proposed project would not adversely affect birds was
based on the use of data from guyed towers located at non-coastal sites without nearby estuary,
riparian, and marine habitats. Commission staff is not aware of any studies which suggest that
such locations would provide accurate and appropriate proxies for the proposed project site. In
addition, as has been well established in the scientific literature on the effects of guyed towers on
birds and noted several times in the report by Curry & Kerlinger, LLC., many of the birds most
sensitive to mortality from impacts with guy wires and towers are night migrating passerine
species. Based on the local record, it does not appear that any attempt was made to determine
the species composition, frequency, or density of birds, migratory or otherwise, that may transit
the project site at night. Further, the County has not provided adequate support for its conclusion
that the use of bird deterrent devices will adequately mitigate the project’s potential adverse
impacts to wildlife movement. Information included in the local record suggests that the Board
of Supervisors’ decision was based primarily on a report by the applicant’s consultant biologists,
Curry & Kerlinger, LLC., titled, Avian and Bat Risk Assessment for Meteorological Towers in
Marin County, California and a letter in support of this report by the Point Reyes Bird
Observatory. The Curry & Kerlinger, LLC. report includes a cursory evaluation of the project
site and a review of the literature and relevant data bases on bird impacts at communication and
meteorological towers. In the conclusion of its report, Curry & Kerlinger, LLC., note:

The weight of evidence strongly suggests that risk factors for birds and bats at the towers
proposed for installation at the Marin County sites are minimal. The towers are short,
have no FAA lights and they are not located at a site where avian use is high and likely to
result in large numbers of bird fatalities. Bird fatalities caused by the two proposed
towers are likely to be similar to those found at met towers at other wind power sites,
which have never been implicated with large or significant fatality rates. Therefore, it is
highly improbable that fatality numbers will be biologically significant or impact rare,
threatened or endangered species. With respect to bats, no impacts are anticipated.

Curry & Kerlinger, LLC., also conclude that “[t]here is nothing about the geography, topography
or habitat of the proposed tower sites that would suggest great or significant risk to birds.”
However, these conclusions do not appear to be based on an adequate evaluation of the existing
habitat conditions and species representation at the project site or an appropriate consideration of
the unique nature of the site due to its close proximity to a well recognized area of high bird
density and diversity, Estero de San Antonio. For example, Curry & Kerlinger, LLC.’s
conclusion that the proposed project area is not “a site where avian use is high” is
unsubstantiated by adequate data collected at this site. Based on the documents filed by several
appellants, including the memorandum from Jules Evens and the discussion of the project area
included in the Marin County LCP, it appears that there is substantial existing information which
suggests that avian use of the project site and surrounding areas may indeed be quite high. While
the report by Curry & Kerlinger, LLC. identifies several factors that appear to have augmented
the number of avian mortalities associated with communication and meteorological towers in
other locations, including lights and height, the fact that these elements are absent or minimized
on the proposed project cannot be used as conclusive evidence that the proposed project would
not adversely affect wildlife movement and/or habitat values at the project site. In fact, the risk
factors identified by Curry & Kerlinger, LLC. ignore what is potentially the most significant risk
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factor associated with towers — the presence of guy wires. Commission staff’s review of relevant
scientific literature suggests that guy wires may be the most dangerous aspect of meteorological
towers with respect to avian species.

Conclusion: The proposed project appears to be in conflict with several applicable natural
resource and environmentally sensitive habitat protection provisions of the LCP due to its
potential to inhibit the movement of wildlife and its location within an area that may be
considered environmentally sensitive habitat based on the presence of rare or endangered
species. Therefore, the Commission finds that a substantial issue exists with respect to the
project’s consistency with the County's certified LCP.

6. Appeal Issues Raising No Substantial Issue:

Appeal Issue — whether the proposed project would be consistent with the LCP’s Archeological
and Paleontological Resource Protection Policies:

The New Development and Land Use section included in the Marin County Local Coastal
Program Unit 2 — Amended, states:

LCP New Development and Land Use Policy 2: Archaeological Resources.
a. The County shall maintain a file on known and suspected archaeological and
paleontological sites in the coastal zone, in cooperation with the area
clearinghouse. Additional information on such sites that becomes available
through the EIR process or by other means shall be added to the file and
forwarded to the clearinghouse. The file shall be kept confidential in order to
prevent vandalism of sites.
b. Prior to the approval of any development proposed within an area of known or
suspected archaeological or paleontological significance, a field survey by a
qualified professional shall be required at the applicant's expense to determine
the extent of archaeological or paleontological resources on the site. Where
development would adversely impact identified resources, reasonable mitigation
measures shall be required, as recommended in the field survey.

Chapters 22.56 and 22.57 of the Marin County Title 22 Zoning Ordinance (the certified
Implementation Plan portion of the LCP) include the following policies specific to the protection
of paleontological resources:

22.56.130 Development Requirements, Standards and Conditions.

D. Archeological Resources
1. Prior to the approval of any development proposed within an area of known or
probable archaeological significance, a limited field survey by a qualified professional at
the applicant's expense shall be required to determine the extent of the archaeological
resources on the site. Where the results of such survey indicate the potential to adversely
impact probable archeological resources, the result shall be transmitted to the
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appropriate clearinghouse for comment. The County Planning Department shall
maintain a confidential map file of known or probable archeological sites so as to assist
in site identification.

2. Where development would adversely impact archeological resources or
paleontological resources which have been identified, reasonable mitigation measures
shall be required as may be recommended by the field surveyor or by the State Historic
Preservation Officer. Such mitigation shall include as necessary:

a) The resiting or redesign of development to avoid the site;

b) That, for a specified period of time prior to the commencement of development, the site
be opened to qualified, approved professional/educational parties for the purpose of
exploration/excavation;

c) The utilization of special construction techniques to maintain the resources intact and
reasonably accessible;

d) Where specific or long-term protection is necessary, sites shall be protected by the
imposition of recorded open space easements; and

e) For significant sites of unique archeological resource value, where other mitigation
techniques do not provide a necessary level of protection, the project shall not be
approved until the determination is made that there are no reasonably available sources
of funds to purchase the property.

Discussion: Although minimal, the proposed project does include a variety of activities that
would result in soil disturbance and minor excavation — both during installation and removal of
the meteorological tower and its associated guy wires. These activities include the placement of
soil screws to secure the tower’s metal base plate and guy wires.

The appeal documents submitted by Susie Schlesinger et al. note that “[t]he project will
adversely impact paleontological resources. The site is mapped as Wilson Grove Formation.”
The Wilson Grove Formation has been described as an ancient bed of sand and gravel that
includes fossilized remains reflecting ancient marine and/or estuarine conditions. This
geological formation has been documented at a variety of locations in north-western Marin
County, however, Commission staff has been unable to find conclusive evidence to suggest that
the proposed project site is within an area in which the geology has been characterized as the
Wilson Grove Formation. A report produced by Powell et al. (2004) of the U.S. Geological
Service titled, Invertebrate paleontology of the Wilson Grove Formation (late Miocene to late
Pliocene), Sonoma and Marin Counties, California, with some observations on its stratigraphy,
thickness, and structure, describes a variety of locations around Estero de San Antonio and
Whitaker Bluff that represent the Wilson Grove Formation and have yielded paleontological
discoveries. This report suggests that the proposed project site could be within an area of
paleontological significance. Thus, it is unclear whether the County’s approval is in conformity
with the certified LCP, given that LUP New Development and Land Use Policy 2 requires a field
survey by a qualified professional to be carried out “to determine the extent of archaeological or
paleontological resources on the site.” While the absence of definitive evidence that the Wilson
Grove Formation is present on this site, together with the considerations listed below, means that
this appeal contention does not raise a substantial issue of the project’s conformity with the
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certified LCP, the potential for paleontological resources to be located at the project site should
be addressed if the Commission reviews the project de novo.

As noted by several appellants, the staff report and analysis provided to the Marin County
Deputy Zoning Administrator notes that “review of the Marin County Archeological Sites
Inventory Maps on file in the Planning Division indicates that the subject property is located in
an area of archeological sensitivity...” while the findings included in Marin County Board of
Supervisors Resolution No. 2010-123 contradicts this statement with no apparent justification or
explanation. Further review of the local record, however, provides an adequate explanation of
this reversal. Specifically, section 1(D) of the October 25, 2010, staff report to the planning
commission notes that “GIS data does not identify the project sites as areas of archeological
sensitivity. Findings in Section 1.VI1.D of the previously approved resolutions incorrectly stated
that the project sites were in an area of high archeological sensitivity.” Furthermore, the CDP
approved by the Marin County Board of Supervisors, as conditioned, includes measures
requiring the cessation of all project construction activities if archeological, historic, or
prehistoric resources are discovered during construction. This condition additionally requires
evaluation and reporting of these resources by a registered archeologist and approval of this
report and its recommendations by the County prior to construction resuming. The proposed
project is therefore consistent with the archeological resource protection policies of the LCP.

Conclusion: While the proposed project does not raise a substantial issue with regard to the
project’s conformity with the archeological and paleontological policies of the certified LCP,
other aspects of the project do raise a substantial issue, as discussed above.

Appeal Issues — additional appeal issues pertain to whether the proposed project is a coastal
dependent industrial facility, whether or not a Williamson Act easement on the project site
precludes the proposed development, whether or not the status of the town of Tomales as a
Historic District precludes the proposed development, whether or not the proposed project would
obstruct U.S. Coast Guard rescue helicopter operations in the area, whether or not procedural
errors occurred during the County process, and whether or not it was appropriate for the Board of
Supervisors to approve a Categorical Exemption from CEQA requirements for the proposed

project:

Discussion/Conclusion: As noted above, the grounds for appeal are limited to the assertion that
“development does not conform to the certified local coastal program.” Commission staff’s
review of these appeal issues has not revealed their connection to specific LCP policies, and they
do not appear to raise relevant points related to the conformance of the proposed project with the
LCP. These contentions therefore do not support a finding that the proposed project raises a
substantial issue of conformance with the certified LCP.
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Exhibit 1: Proposed Project Location
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Exhibit 2: Proposed Project Design
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STATE OF CALIFORNIA —NATURAL RESOURCES AGENCY EDMUND G. BROWHN, JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

NORTH CENTRAL COAST DISTRICT QFFICE
45 FREMONT ST, SUITE 2000

SAN FRANCISCO, CA 94105-2219

VOICE (415) 904-5260

FAX (415) 904-5400

TDD (415) 597-5885

COMMISSION NOTIFICATION OF APPEAL

DATE: January 12, 2011

TO: Lorene Jackson, Planner
County of Marin, Community Development Agency
3501 Civic Center Drive, #308
San Rafael, CA 94903-4157

'FROM: Cassidy Teufel, Coastal Program Analyst@-ajzﬁ.{’_.
RE: Commission Appeal No. A-2-MAR-11-008

Please be advised that the coastal development permit decision described below has been
appealed to the California Coastal Commission pursuant to Public Resources Code Sections

30603 and 30625. Therefore, the decision has been stayed pending Commission action on
the appeal pursuant to Public Resources Code Section 30623.

Local Permit #: UP 10-16/ CP 10-31 - Project ID 10-0006

Applicant(s): Diane, Gregory & Francis Cornett; Nextera Energy Resources
Description: To install a temporary 197.7-foot high meteorological research

tower on a 291.4-acre agricultural parcel.
Location: 2640 Whitaker Biuff Road, Petaluma (Marin County) (APN 100-050-07)

Local Decision:  Approved w/ Conditions

Appellant(s): Susie Schlesinger; Louise Gregg; Beverly Childs Mcintosh; Sid
Baskin; Helen Kozoriz; Marin Audubon Society; Environmental Action
Committee of West Marin; Commissioner Steve Blank and Commissioner
Mark Stone, California Coastal Commission

" Date Appeal 1/11/2011

The Commission appeal number assigned to this appeal is A-2-MAR-11-008. The

Commission hearing date has not yet been established for this appeal. Within 5 working days
of receipt of this Commission Notification of Appeal, copies of all relevant documents and
materials used in the County of Marin’s consideration of this coastal development permit must
be delivered to the North Central Coast District office of the Coastal Commission (California
Administrative Code Section 13112). Please include copies of plans, reievant photographs,
staff reports and related documents, findings (if not already forwarded), ail correspondence, and
a list, with addresses, of all who provided verbal testimony.

A Commission staff report and notice of the hearing will be forwarded to you prior to the
hearing. If you have any questions, please contact Cassidy Teufel at the North Central Coast
District office.

cc: Diane, Gregory & Francis Cornett
Nextera Energy Resources




STATE OF CALIFORMIA — HATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Governor

CALIFORNIA COASTAL COMMISSION
45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, GA 941062219

VOICE AND TOO (415) 904-5200

APPEAL FROM COASTAL PERMIT
DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTIONI.  Appellant(s)

Name, mailing address and telephone number of appellant(s):
Commissioner Steve Blank
45 Fremont St., Suite 2000
San Francisco, CA 94105 415 904-5200
Zip Area Code Phone No.

SECTION II. Decision Being Appealed

1. Name of local/port government:

County of Marin
2.  Brief description of development being appealed:
Installation of a temporary 197.7-foot high meteorological research tower on 291.4-acre agricultural parcel.

3.  Development's location (street address, assessor's parcel no., cross street, etc.):
2640 Whitaker Bluff Road, Petaluma (Marin County - APN 100-050-07)

4. Description of decision being appealed:

a. Approval; no special conditions:

b.  Approval with special condition: X

c. Denial;

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:

APPEAL NO: A- 2-MAR-[]-0° g RE%EE%}EE
DATE FILED: Ui zou
DISTRICT: North Central Coast District

IAN 11 2613

COASTAL ¢ HMMISSIO
NORTH CENTRAL CORST



APPEAI FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT {Page 2)

5.  Decision being appealed was made by (check éne):

a. Planning Director/Zoning c. Planning Commission
Administrator
b. _ X City Council/Board of d. Other
' Supervisors :
6.  Date of local government's decision: 12-14-10
7. Local government's file number (if any): CDP #10-31, Project ID #10-0006

SECTION HI. ldentification of Other Interested Persons
Give the names and addresses of the following parties. (Use additional paper as necessary.)

a. Name and mailing address of permit applicant:

Diane, Gregory and Francis Cornett Nextera Energy Resources
2640 Whitaker Bluff Rd. P.O. Box 14000
Petaluma, CA 94954 Juno Beach, FL. 33408

b.  Names and mailing addresses as available of those who testified (either verbally or in writing)
at the city/county/port hearing(s). Include other parties which you know to be interested and
should receive notice of this appeal.

)

2)

)

C)

SECTIONIV. Reasons Supporting This Appeal

Note: Appeals of local government coastal permit decisions are limited by a variety of factors and
requirements of the Coastal Act. Please review the appeal information sheet for assistance in
completing this section, which continues on the next page.



APPEAL FROM CUASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Page 3 ' :

State briefly vour reasons for this app=al. Include 2 summary gescription of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requirements in which
vou believe the project 15 inconsisten: and the reasons the dsCision WAITAILS & New
hearing. (Use additional paper as necessary. )

SEL  ATTac e

Note: The above description need not be a complete or exhaustive statement of your

teasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subsedquent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.”

"SECTION V. Certification

The informatig facts stated above are correct to the best of my/ our knowledge.

Signed:
Appellant or Agent

.
Date: '/ fﬁ/wi L.

Agent Authorization: 1 designate'the above identified person(s) to act as my ageﬁt in all
matters pertaining to this appeal. o

Signed:.

Date:

(Document?}
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Aftachment #1
Appeal of Coastal Development Permit #10-31
Issued by County of Marin to Nextera Energy Resources and Diane, Gregory, and
Francis Cornett

On December 14, 2010, the County of Marin (County) approved Coastal Development
Permit #10-31 for Nextera Energy Resources and Diane, Gregory, and Francis Cornett to
construct and operate a temporary 197.7-foot high meteorological research tower on a
291 .4-acre agricultural parcel.

Project Description: The approved development is a proposal by Nextera to construct
and operate for up to three years, a 197.7-foot high meteorological research tower on a
291 .4-acre agricultural parcel. The stand-alone tower would be a ten-inch diameter
galvanized steel tube that tapers to eight-inches on top. The tower would be anchored by
24 1/4 —inch guy wires: three guy wire anchors placed on each of four axes at intervals of
131, 148, and 167-feet from the base of the tower. The tower would be located on a ridge
and maintain the following setbacks: 222-feet from the northerly property line, 1,149-feet
from the westerly property line, and 2,009-feet from the easterly property line. Small
meteorological research and acoustic bat monitoring devices would be attached to the
tower, along with a solar panel to power the instruments. Installation of the tower would
not result in substantial grading and the base of the tower would be attached to a steel
base plate secured by screw-in soil anchors. Access to the tower site for construction and
maintenance would be by existing farm roads. The meteorological instruments would
collect data to inform future decisions regarding the suitability of the area for wind
energy production. The collected data would be transmitted wirelessly for further
analysis offsite. As described in Marin County Board of Supervisors Resolution No.
2010-122, the project would include a post-construction avian and bat data collection
program, with results submitted every four months to the Marin County Community
Development Agency; data collection would occur during periods of nesting, roosting,
foraging, and migration, including noctumal migration, and would include carcass counts
in the vicinity of the meteorological tower and/or a similar site proposed for the
installation of a meteorological tower (Jablons CP 10-30 and UP 10-15, Assessor’s Parcel
100-050-29). The data collection program would be in accordance with criteria
established by the U.S. Fish and Wildlife Service (USFWS), the California Department
of Fish and Game (CDFG), or PRBO Conservation Science. Data collection would be
conducted by a professional biologist or an ornithologist approved by the Marin
Environmental Coordinator. The zoning for the proposed project site is C-APZ-60
(Coastal, Agricultural Production Zone, 1 unit/60 acres).

Jurisdiction: The proposed project site is within the coastal zone in the County of Marin
and subject to the County’s certified Local Coastal Plan (LCP). The proposed site is also
within the appeal jurisdiction of the California Coastal Commission.

Grounds for Appeal: The approved project does not conform to the LCP for the
following reasons, each of which is described in more detail below:



Attachment #1 — Appeal of CDP #10-31

Page 2
1.

The project, as approved and conditioned, does not conform to several applicable
LCP policies related to protection of agricultural resources and use of the
agricultural production zone.

The project is not sited and designed to protect visual resources, as required by
the LCP. '

The County’s approval is inconsistent with applicable natural resource and
environmentally sensitive habitat protection provisions of the LCP.

The County’s approval appears to be inconsistent with applicable archeological
resource protection provisions of the LCP.

GROUNDS FOR APPEAL #1: The project, as approved and conditioned, does
not conform to several applicable LCP policies related to protection of
agricultural resources and use of the agricultural production zone.

LCP Policy Agriculture 3: Intent of the Agricultural Production Zone. The intent
of the Agricultural Production Zone is to preserve lands within the zone for
agricultural use. The principal use of lands in the APZ shall be agricultural.
Development shall be accessory, incidental, or in support of agricultural land
uses, and shall conform to the policies and standards in #4 and #5 below.

LCP Policy Agriculture 4: Development standards and requirements. All land
divisions and developments in the APZ shall require an approved master plan
showing how the proposed division or development would affect the subject
property. In reviewing a proposed master plan and determining the density of
permitted units, the County shall make all of the following findings.

a. The development would protect and enhance continued agricultural use and
contribute to agricultural viability.

b. The development is necessary because agricultural use of the property is no
longer feasible. The purpose of this standard is to permit agricultural
landowners who face economic hardship to demonstrate how development on a
portion of their land would ease this hardship and enhance agricultural
operations on the remainder of the property.

~ ¢. The land division or development would not conflict with the continuation of

agricultire on that portion of the property which is not developed, on adjacent
parcels, or those within one mile of the perimeter of the proposed development.
d. Adequate water supply, sewer disposal, road access and capacity and other
public services are available to service the proposed development after provision
has been made for existing and continued agricultural operations. Water
diversions or use for a proposed development shall not adversely impact stream
habitats or significantly reduce freshwater inflows to Tomales Bay, either
individually or cumulatively.

e. Appropriate public agencies are able to provide necessary services (fire
protection, police protection, schools, etc.) to serve the proposed development.

f The proposed land division and/or development will have no significant adverse
impacts on environmental quality or natural habitats, including stream or
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riparian habitats and scenic resources. In all cases, LCP policies on streams and
natural resources shall be met. _

g Development consists of permitted and conditional uses as authorized in the
AP7Z.

LCP Agriculture Policy 5: Conditions. As part of the approval of a master plan,

the following conditions shall be required:

a. All development shall be clustered to retain the maximum amount of land in
agricultural production or available for agricultural use. Development,
including all land converted from agricultural use such as roads and
residential support facilities, shall be clustered on no more than five percent
of the gross acreage, to the extent feasible, with the remaining acreage to be
left in agricultural production and/or open space. Development shall be
located close to existing roads and shall be sited to minimize impacts on
scenic resources, wildlife habitat and streams, and adjacent agricultural
resources.

b. Permanent conservation easements over that portion of the property not used
Jor physical development or services shall be required to promote long-term
preservation of these lands. Only agricultural uses shall be allowed under the
easements. In addition, the County shall require the execution of a covenant
not to divide the parcels created under this division so that they are retained
as a single unit and are not further subdivided.

c. The creation of a homeowner’s or other organization and/or the submission of
agricultural management plans may be required to provide for the proper
utilization of agricultural lands and their availability on a lease basis or for
the maintenance of community roads or mutual water systems.

LCP Agriculture Policy 6: Definitions and uses. The definition of agricultural
uses in the APZ is given below, along with permitted and conditional uses.

a. Definitions. For the purposes of the Agricultural Production Zone,
agricultural uses shall be defined as uses of land to grow and/or produce
agricultural commodities for commercial purposes, including:

c. Livestock and poultry - cattle, sheep, poultry, goats, rabbits, horses
unless they are the primary animals raised.
d. Livestock and poultry products - milk, wool, eggs.
e. Field, fruit, nut, and vegetable crops - hay grain, silage, pasture, fruits,
nuts, and vegetables.
J- Nursery products - nursery crops, cut planis.

b. Permitted uses. Permitted uses include the following:
g Agricultural uses as defined above.
h. One single-family dwelling per parcel. "Parcel” is defined as all
contiguous assessor's parcels under common ownership.
I. Accessory structures or uses appurtenant and necessary to the operation
of agricultural uses, other than dwelling units of any kind, but including
barns fences, stables, corrals, coops and pens, and utility facilities.
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c¢. Conditional Uses. Conditional uses include the following:
J. Land divisions.
k. Farmworker housing.
I. Mobile homes so long as they are used exclusively for employees of the
owner who are actively and directly engaged in the agricultural use of the
land
m. Hog ranch.
n. Veterinary facilities.
0. Fish hatcheries and rearing ponds.
p. Stabling of more than five horses on ranches where horses are the
primary or only animals raised,
g. Raising of other food and fiber producing animals not listed under (a)
above.
r. Planting, raising, or harvesting of trees for timber, fuel, or Christmas
tree production.
s. Facilities for processing or retail sale of agricultural products.
t. Greenhouses.
u. Commercial storage and sale of garden supply products.
v. Water conservation dams and ponds.
w. Mineral resource production. '
x. Game or nature preserve or refuge.
¥. Public or private recreational activities, such as hunting, fishing, and
camping. '
z. Bed and breakfast operations in existing structures up to a maximum of
5 rooms. '
aa. Construction, alteration, or maintenance of gas, electric, water,
communication, or flood control facilities, unrelated to an agricultural

use, as approved by the appropriate governmental agencies.
bb. Dump.

These LCP policies apply to the approved project due to the zoning of the proposed
project site as an Agricultural Production Zone (APZ), specifically, C-APZ-60 (Coastal,
Agricultural Production Zone, 1 unit/60 acres). These provisions generally require that
development within an APZ is accessory, incidental, or in support of agricultural land
uses and specifically require an approved master plan showing how the proposed
development would affect the subject property. As described in LCP Agricultural
Policies 4 and 5, during the review and approval of this master plan, the County is
required to make a series of seven findings and establish three specific conditions.
However, in its evaluation of the project’s conformity to the LCP, included in Marin
County Board of Supervisors Resolution No. 2010-122, it does not appear that the
County reviewed, approved, or required a master plan showing how the proposed
development would affect the subject property. The required findings for this master
plan were therefore not made and the required conditions for this master plan were not
established. The approval of this proposed project is therefore inconsistent with LCP
Agriculture Policies 3, 4, and 5.
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In addition, the provisions of LCP Agriculture Policy 6 require that the development
within an APZ conform to a specific list of either permitted or conditional uses. In its
findings under this policy, it appears that the County inappropriately identified the project
as a listed conditional use of an APZ area. Specifically, the County noted in Resolution
No. 2010-122, Part IX, that

While the C-APZ-60 zoning district is one of the most restrictive districts in Marin
County and prohibits most forms of development that are unrelated to
agricultural production, the construction or alteration of electric facilities may be
authorized in these districts by a Use Permit approval pursuant to Marin County
Code (MCC) Section 22.57.033.171. The proposed project is considered an
electrical facility because its purpose is to provide meteorological data to
ascertain whether the area is suitable for the production of wind-generated
electricity. -

This statement clearly notes that the purpose of the proposed project is to “provide
meteorological data,” a purpose that is reiterated in the project description included as
part of the County’s findings which again classifies the project as a “meteorological
research tower.” The project is not described or defined as a device to generate,

_ distribute, store, or otherwise serve as an “electric facility.” Regardless of the potential
future use of the meteorological data that would be gathered by the proposed project, for
the purposes of LCP Agriculture Policy 6, the appropriate consideration is of the
function, operation, description, and stated purpose of the current proposed project —a
platform for “small meteorological research and bat monitoring devices.”

In sum, the proposed project is inconsistent with the relevant agriculture protection
policies of the L.CP, Therefore, the project, as approved and conditioned, does not
conform to several applicable LCP policies related to protection of agricultural resources
and use of the agricultural production zone.

GROUNDS FOR APPEAL #2: The project is not sited and designed to protect
visual resources, as required by the LCP.

LCP New Development and Land Use Policy 3: Visual resources.
a. The height, scale, and design of new structures shall be compatible with
the character of the surrounding natural or built environment. Structures
shall be designed to follow the natural contours of the landscape and sited
50 as not to obstruct significant views as seen from public viewing places.
b. Development shall be screened with appropriate landscaping, however
such landscaping shall not, when mature, interfere with public views to
and along the coast. The use of native plant material is encouraged.

C. ...
d ..

As noted in the project description included in Resolution No. 2010-122, the proposed
project would be 197.7-feet high, would be installed on a coastal ridge, and would
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include numerous orange aviation warning balls to increase visibility. The proposed
tower would be constructed within an existing agricultural grazing pasture dominated by
low lying vegetation and devoid of any structure larger than a small fence. In this way
the proposed structure would be notable as a discordant visual element in the area and
would not be compatible with the rural and open character of the surrounding natural and
built environment. The nearest public viewing site is located at an approximate distance
of 2,400-feet, however, the height of the structure as well as the orange aviation markers
are likely to ensure the proposed tower’s visibility from this site as well as others. In
addition, it does not appear that the County of Marin required or evaluated a visual
simulation of the proposed project as a basis for its determination that the “proposed
project would be barely visible.” Further, it does not appear that the County’s decision
included findings or analysis regarding the use of landscaping for visual screening, as
required by LCP New Development and Land Use Policy 3(b). For these reasons the
proposed project is inconsistent with the visual resource protection policies of the LCP
and is not sited and designed to protect visual resources, as required by the L.CP.

GROUNDS FOR APPEAL #3: The County’s approval is inconsistent with
applicable natural resource and environmentally sensitive habitat protection
provisions of the LCP.

LCP Natural Resource Policy 5: Coastal Dunes and Other Sensitive Land

Habitats. Development in or adjacent to sensitive habitats shall be subject to the

following standards:

: a ..
b. Other Environmentally Sensitive Habitats. Other sensitive habitats
include habitats of rare or endangered species and unique plant
communities. Development in such areas may only be permitted when it
depends upon the resources of the habitat area. Development adjacent to
such areas shall be set back a sufficient distance to minimize impacts on
the habitat area. Public access to sensitive habitat areas, including the
timing, intensity, and location of such access, shall be controlled to
minimize disturbance to wildlife. Fences, roads, and structures which
significantly inhibit wildlife movement, especially access to water, shall be
avoided.

The County approval was not based on or informed by adequate site-specific evaluations
or surveys of rare or endangered species, including listed bird and bat species, which may
be present at the proposed project site. Although the County determined that “there are
no known rare or endangered animal species at or near the project site” it does appear that
sufficient data exists to conclusively support this determination. Located on a ridgeline
near the Estero de San Antonio, an area recognized as important habitat for a high
diversity of avian species' (including migratory, listed, and sensitive species), there is a

! In describing the importance of Estero de San Antonio to avian species, the Marin County LCP notes on
page 69: “Animal life includes seventy-one species of water and marsh-related birds and sixty-six species
of terrestrial birds. Monthly observations of birdlife indicate the importance of the esteros to mlgratmg and
wintering birds-as well as to year-round residents.”
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high likelihood that the proposed project site may provide one or more rare or endangered
species with habitat for foraging, nesting and/or other essential behaviors.

In addition, LCP Natural Resource Policy 5(b) also requires that “structures which
significantly inhibit wildlife movement, especially access to water, shall be avoided.”
The proposed meteorological tower includes approximately 3,568-feet of guy wires
covering a coastal ridge area of roughly 28,000 square feet. Guy wires are well know to
present a substantial risk to the movement and passage of wildlife, primarily bird and bat
species, that may inadvertently collide with or strike these structures and suffer injury
and/or mortality. While the County has acknowledged the likelihood of this potential
risk, both by requiring the proposed project to install bird deterrent devices on the guy
wires and by requiring periodic “carcass counts” at the project site, it has not provided an
adequate evaluation of the proposed project’s impact on wildlife movement. Further, the
County has not provided adequate support for the potential of these impact minimization
strategies to mitigate the project’s potential adverse impacts on wildlife movement.

In sum, the proposed project appears to be in conflict with several applicable natural
resource and environmentally sensitive habitat protection provisions of the LCP.

GROUNDS FOR APPEAL #4: The County’s approval appears to be inconsistent
with applicable archeological resource protection provisions of the LCP.

LCP New Development and Land Use Policy 2: Archaeological Resources.
a. The County shall maintain a file on known and suspected
archaeological and paleontological sites in the coastal zone, in
cooperation with the area clearinghouse. Additional information on such
sites that becomes available through the EIR process or by other means
shall be added to the file and forwarded to the clearinghouse. The file
shall be kept confidential in order to prevent vandalism of sites.
b. Prior to the approval of any development proposed within an area of
known or suspected archaeological or paleontological significance, a field
survey by a qualified professional shall be required at the applicant's
expense to determine the extent of archaeological or paleontological
resources on the site. Where development would adversely impact
identified resources, reasonable mitigation measures shall be required, as
recommended in the field survey. '

The staff report and analysis provided to the Marin County Deputy Zoning Administrator
notes that “review of the Marin County Archeological Sites Inventory Maps on file in the
Planning Division indicates that the subject property is located in an area of archeological
sensitivity...” Although the findings included in Marin County Board of Supervisors
Resolution No. 2010-122 contradicts this statement, no justification or explanation is
provided for the reversal. It therefore appears that the proposed site may be “within an
area of known or suspected archaeological or paleontological significance” as described
in LCP New Development and Land Use Policy 2. If this is indeed the case, the
archeological resources LCP policy requires “a field survey by a qualified professional”
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to be carried out at the project site “to determine the extent of archaeological or
paleontological resources on the site.” No information has been provided to suggest that
this survey was carried out or to explain the reason for the discrepancy in the County’s
analysis. [t therefore appears that the County’s approval may be inconsistent with
applicable archeological resource protection provisions of the LCP.
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STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Govarnor

CALIFORNIA COASTAL COMMISSION
45 FREMONT STREET, SUITE 2000

SAN FRANGISCO, A 941052219

VOICE AND TOD {415) 904-5200

APPEAL FROM COASTAL PERMIT
DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTIONI1. Appellant(s)

Name, mailing address and telephone number of appellant(s):
Commissioner Mark Stone
45 Fremont St., Suite 2000
San Francisco, CA 94105 415 904-5200
Zip Area Code Phone No.

SECTION I1. Decision Being Appealed

1. Nameof locai/port government:

County of Marin

2. Brief description of development being appealed:
Installation of a temporary 197.7-foot high meteorological research tower on 291.4-acre agricultural parcel.

3. Development's location (street address, assessor's parcel no., cross street, etc.):
2640 Whitaker Bluff Road, Petaluma (Marin County - APN 100-050-07)

4.  Description of decision being appealed:

a.  Approval; no special conditions:

b.  Approval with special condition; X

C. Denial:

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:

g Y R 5
APPEAL NO: A - Z" M ﬂﬂ' ”" 00 RE e b W E
DATE FILED: 10 ! AL
DISTRICT: North Central Coast District

JAM 17 2011

im0t
COASTAL COMMISSION

NORTH CENTRAL COAST



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealéd was made by (check one):

a. Planning Director/Zoning C. Planning Commission
Administrator
b. _ X City Council/Board of d. Other
Supervisors ‘
6. Date of local government's decision: 12-14-10
7. Local government's file number (if any): CDP #10-31, Project ID #10-0006

SECTION III. Identification of Other Interested Persons
Give the names and addresses of the following parties. (Use additional paper as necessary.)

a.  Name and mailing address of permit applicant:

Diane, Gregory and Francis Cornett Nextera Energy Resources
2640 Whitaker Bluff Rd. P.Q. Box 14000
Petaluma, Ca 94954 Juno Beach, FL, 33408

b.  Names and mailing addresses as available of those who testified (either verbally or in writing)
at the city/county/port hearing(s). Include other parties which you know to be interested and
should receive notice of this appeal.

()

2

&)

(4

SECTIONIV. Reasons Supporting This Appeal

Note: Appeals of local government coastal permit decisions are limited by a variety of factors and
requirements of the Coastal Act. Please review the appeal information sheet for assistance in
completing this section, which continues on the next page.
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State briefly vour reasons for this appeal. Include a summary description of Local
Coastal Program, Land Use Plan, or Port Master Plan policies and requiremsnts in which
you believe the project is inconsistent and the reasons the decision warrants a new
hearing. (Use additional paper as necessary.) '

SEE ATACHLD

Note: The above description need not be a complete or exhaustive statement of your
reasons of appeal; however, there must be sufficient discussion for staff to determine that
the appeal is allowed by law. The appellant, subseguent to filing the appeal, may submit
additional information to the staff and/or Commission to support the appeal request.

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

Signed: /%/ -/ :5[‘"———*

Appellant or Agent

Date: ]_'ﬁ © / 20|

Agent Authorization: I designate the above identified person(s) to act as my agent in all
matters pertaining to this appeal.

Signed:

Date:

(Document)
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Attachment #1
Appeal of Coastal Development Permit #10-31
Issued by County of Marin to Nextera Energy Resources and Diane, Gregory, and
Francis Cornett

On December 14, 2010, the County of Marin (County) approved Coastal Development
Permit #10-31 for Nextera Energy Resources and Diane, Gregory, and Francis Comett to
construct and operate a temporary 197.7-foot high meteorological research tower on a
291.4-acre agricultural parcel. '

Project Description: The approved development is a proposal by Nextera to construct
and operate for up to three years, a 197.7-foot high meteorological research tower on a
291.4-acre agricultural parcel. The stand-alone tower would be a ten-inch diameter
galvanized steel tube that tapers to eight-inches on top. The tower would be anchored by
24 1/4 —inch guy wires: three guy wire anchors placed on each of four axes at intervals of
131, 148, and 167-feet from the base of the tower. The tower would be located on a ridge
and maintain the following setbacks: 222-feet from the northerly property line, 1,149-feet
from the westerly property line, and 2,009-feet from the easterly property line. Small
meteorological research and acoustic bat monitoring devices would be attached to the

- . tower, along with a solar panel to power the instruments. Installation of the tower would

not result in substantial grading and the base of the tower would be attached to a steel
base plate secured by screw-in soil anchors. Access to the tower site for construction and
maintenance would be by existing farm roads. The meteorological instruments would
collect data to inform future decisions regarding the suitability of the area for wind
energy production. The collected data would be transmitted wirelessly for further

- analysis offsite. As described in Marin County Board of Supervisors Resolution No.
2010-122, the project would include a post-construction avian and bat data collection
program, with results submitted every four months to the Marin County Community
Development Agency; data collection would occur during periods of nesting, roosting,
foraging, and migration, including nocturnal migration, and would include carcass counts
in the vicinity of the meteorological tower and/or a similar site proposed for the
installation of a meteorological tower (Jablons CP 10-30 and UP 10-15, Assessor’s Parcel
100-050-29). The data collection program would be in accordance with criteria
established by the U.S. Fish and Wildlife Service (USFWS), the California Department
of Fish and Game (CDFG), or PRBO Conservation Science. Data collection would be
conducted by a professional biologist or an ornithologist approved by the Marin
Environmental Coordinator. The zoning for the proposed project site is C-APZ-60
(Coastal, Agricultural Production Zone, 1 unit/60 acres).

Jurisdiction: The proposed project site is within the coastal zone in the County of Marin
and subject to the County’s certified Local Coastal Plan (LCP). The proposed site is also
within the appeal jurisdiction of the California Coastal Commission,

Grounds for Appeal: The approved project does not conform to the LCP for the
following reasons, each of which is described in more detail below:
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1.

The project, as approved and conditioned, does not conform to several applicable
LCP policies related to protection of agricultural resources and use of the
agricultural productlon ZOne.

The project is not sited and designed to protect visual resources, as required by
the LCP.

The County’s approval is inconsistent with applicable natural resource and
environmentally sensitive habitat protection provisions of the LCP.

The County’s approval appears to be inconsistent with applicable archeological
resource protection provisions of the LCP.

GROUNDS FOR APPEAL #1: The project, as approved and conditioned, does
not conform to several applicable LCP policies related to protection of
agricultural resources and use of the agricultural production zone.

LCP Policy Agriculture 3: Intent of the Agricultural Production Zone. The intent
of the Agricultural Production Zone is to preserve lands within the zone for
agricultural use. The principal use of lands in the APZ shall be agricultural.
Development shall be accessory, incidental, or in support of agricultural land
uses, and shall conform to the policies and standards in #4 and #5 below.

LCP Policy Agriculture 4: Development standards and requirements. All land
divisions and developments in the APZ shall require an approved master plan
showing how the proposed division or development would affect the subject
property. Inreviewing a proposed master plan and determining the density of
permitted units, the County shall make all of the following findings:

a. The development would protect and enhance continued agricultural use and
contribute to agricultural viability.

b. The development is necessary because agricultural use of the property is no
longer feasible. The purpose of this standard is to permit agricultural
landowners who face economic hardship to demonstrate how development on a
portion of their land would ease this hardship and enhance agricultural
operations on the remainder of the property.

¢. The land division or development would not conflict with the continuation of
agriculture on that portion of the property which is not developed, on adjacent
parcels, or those within one mile of the perimeter of the proposed development.
d. Adequate water supply, sewer disposal, road access and capacity and other
public services are available to service the proposed development after provision
has been made for existing and continued agricultural operations. Water
diversions or use for a proposed development shall not adversely impact stream
habitats or significantly reduce freshwater inflows to Tomales Bay, either
individually or cumulatively.

e. Appropriate public agencies are able to provide necessary services (fire
protection, police protection, schools, etc.) to serve the proposed development.
f The proposed land division and/or development will have no significant adverse
impacts on environmental quality or natural habitats, including stream or
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riparian habitats and scenic resources. In all cases, LCP policies on streams and
natural resources shall be met.

g. Development consists of permitted and conditional uses as authorized in the
APZ.

LCP Agriculture Policy 5: Conditions. As part of the approval of a master plan,

the following conditions shall be required.:

a. All development shall be clustered to retain the maximum amount of land in
agricultural production or available for agricultural use. Development,
including all land converted from agricultural use such as roads and
residential support facilities, shall be clustered on no more than five percent
of the gross acreage, to the extent feasible, with the remaining acreage to be
left in agricultural production and/or open space. Development shall be
located close to existing roads and shall be sited to minimize impacts on
scenic resources, wildlife habitat and streams, and adjacent agricultural
resources.

b. Permanent conservation easements over that portion of the property not used
Jor physical development or services shall be required to promote long-term
preservation of these lands. Only agricultural uses shall be allowed under the
easements. In addition, the County shall require the execution of a covenant
not to divide the parcels created under this division so that they are retained
as a single unit and are not further subdivided.

c. The creation of a homeowner's or other organization and/or the submission of
agricultural management plans may be required to provide for the proper
utilization of agricultural lands and their availability on a lease basis or for
the maintenance of community roads or mutual water systems.

LCP Agriculture Policy 6: Definitions and uses. The definition of agricultural
uses in the APZ is given below, along with permitted and conditional uses.

a. Definitions. For the purposes of the Agricultural Production Zone,
agricultural uses shall be defined as uses of land to grow and/or produce
agricultural commodities for commercial purposes, including:

c. Livestock and poultry - cattle, sheep, poultry, goats, rabbits, horses
unless they are the primary animals raised.
d. Livestock and poultry products - milk, wool, eggs.
e. Field, fruit, mut, and vegetable crops - hay grain, silage, pasture, fruits,
nuts, and vegetables.
[ Nursery products - nursery crops, cut plants.

b. Permitted uses. Permitted uses include the following:
g Agricultural uses as defined above.
h. One single-family dwelling per parcel. "Parcel” is defined as all
contiguous assessor's parcels under common ownership.
I. Accessory structures or uses appurtenant and necessary to the operation
of agricultural uses, other than dwelling units of any kind, but including
barns fences, stables, corrals, coops and pens, and utility facilities.
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c. Conditional Uses. Conditional uses include the following:
J. Land divisions.
k. Farmworker housing.
l. Mobile homes so long as they are used exclusively for employees of the
owner who are actively and directly engaged in the agricultural use of the
land.
m. Hog ranch.
n. Veterinary facilities.
o. Fish hatcheries and rearing ponds.
p. Stabling of more than five horses on ranches where horses are the
primary or only animals raised.
q. Raising of other food and fiber producing animals not listed under (a)
above.
r. Planting, raising, or harvesting of trees for timber, fuel, or Christmas
tree production. ' '
s. Facilities for processing or retail sale of agricultural products.
t. Greenhouses.
u. Commercial storage and sale of garden supply products.
v. Water conservation dams and ponds.
w. Mineral resource production.
x. Game or nature preserve or refuge.
v. Public or private recreational activities, such as hunting, fishing, and
camping. '
z. Bed and breakj"ast operations in existing structures up to a maximum of
5 rooms.
aa. Construction, alteration, or maintenance of gas, electric, water,
communication, or flood control facilities, unrelated to an agricultural
use, as approved by the appropriate governmental agencies.
bb. Dump.

These LCP policies apply to the approved project due to the zoning of the proposed
project site as an Agricultural Production Zone (APZ), specifically, C-APZ-60 (Coastal,
Agricultural Production Zone, 1 unit/60 acres). These provisions generally require that
development within an APZ is accessory, incidental, or in support of agricultural land
uses and specifically require an approved master plan showing how the proposed
development would affect the subject property. As described in LCP Agricultural
Policies 4 and 5, during the review and approval of this master plan, the County is
required to make a series of seven findings and establish three specific conditions.
However, in its evaluation of the project’s conformity to the LCP, included in Marin
County Board of Supervisors Resolution No. 2010-122, it does not appear that the
County reviewed, approved, or required a master plan showing how the proposed
development would affect the subject property. The required findings for this master
plan were therefore not made and the required conditions for this master plan were not
established. The approval of this proposed project is therefore inconsistent with LCP
Agriculture Policies 3, 4, and 5.
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In addition, the provisions of LCP Agriculture Policy 6 require that the development
within an APZ conform to a specific list of either permitted or conditional uses. In its
findings under this policy, it appears that the County inappropriately identified the project
as a listed conditional use of an APZ area. Specifically, the County noted in Resolution
No. 2010-122, Part X, that

While the C-APZ-60 zoning district is one of the most restrictive districts in Marin
County and prohibits most forms of development that are unrelated to
agricultural production, the construction or alteration of electric facilities may be
authorized in these districts by a Use Permit approval pursuant to Marin County
Code (MCC) Section 22.57.033.171. The proposed project is considered an
electrical facility because its purpose is to provide meteorological data to
ascertain whether the area is suitable for the production of wind-generated
electricity. ‘

This statement clearly notes that the purpose of the proposed project is to “provide
meteorological data,” a purpose that is reiterated in the project description included as
part of the County’s findings which again classifies the project as a “meteorological
research tower.” The project is not described or defined as a device to generate,
distribute, store, or otherwise serve as an “electric facility.” Regardless of the potential
future use of the meteorological data that would be gathered by the proposed project, for
the purposes of LCP Agriculture Policy 6, the appropriate consideration is of the
function, operation, description, and stated purpose of the current proposed project — a
platform for “small meteorological research and bat monitoring devices.”

In sum, the proposed project is inconsistent with the relevant agriculture protection
policies of the LCP. Therefore, the project, as approved and conditioned, does not
conform to several applicable LCP policies related to protection of agricultural resources
and use of the agricultural production zone. '

GROUNDS FOR APPEAL #2: The project is not sited and designed to protect
visual resources, as required by the LCP.

LCP New Development and Land Use Policy 3: Visual resources.

a. The height, scale, and design of new structures shall be compatible with
the character of the surrounding natural or built environment. Structures
shall be designed to follow the natural contours of the landscape and sited
so as not to obstruct significant views as seen from public viewing places.
b. Development shall be screened with appropriate landscaping, however
such landscaping shall not, when mature, interfere with public views to
and along the coast. The use of native plant material is encouraged.

c. ...
d ..

As noted in the project description included in Resolution No. 2010-122, the proposed
project would be 197.7-feet high, would be installed on a coastal ridge, and would
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include numerous orange aviation warning balls to increase visibility. The proposed
tower would be constructed within an existing agricultural grazing pasture dominated by
low lying vegetation and devoid of any structure larger than a small fence, In this way
the proposed structure would be notable as a discordant visual element in the area and
would not be compatible with the rural and open character of the surrounding natural and
built environment. The nearest public viewing site is located at an approximate distance
of 2,400-feet, however, the height of the structure as well as the orange aviation markers
are likely to ensure the proposed tower’s visibility from this site as well as others. In
addition, it does not appear that the County of Marin required or evaluated a visual
simulation of the proposed project as a basis for its determination that the *proposed
project would be barely visible.” Further, it does not appear that the County’s decision
included findings or analysis regarding the use of landscaping for visual screening, as
required by LCP New Development and Land Use Policy 3(b). For these reasons the
proposed project is inconsistent with the visual resource protection policies of the LCP
and is not sited and designed to protect visual resources, as required by the LCP.

GROUNDS FOR APPEAL #3: The County’s approval is inconsistent with
applicable natural resource and environmentally sensitive habitat protection
provisions of the LCP.

LCP Natural Resource Policy 5: Coastal Dunes and Other Sensitive Land
Habitats. Development in or adjacent to sensitive habitats shall be subject to the
Jollowing standards: :

4. ...
b. Other Environmentally Sensitive Habitats. Other sensitive habitats
include habitats of rare or endangered species and unique plant
communities. Development in such areas may only be permitted when it
depends upon the resources of the habitat area. Development adjacent to
such areas shall be set back a sufficient distance to minimize impacts on
the habitat area. Public access to sensitive habitat areas, including the
timing, intensity, and location of such access, shall be controlled to
minimize disturbance to wildlife. Fences, roads, and structures which
significantly inhibit wildlife movement, especially access to water, shall be
avoided,

The County approval was not based on or informed by adequate site-specific evaluations
or surveys of rare or endangered species, including listed bird and bat species, which may
be present at the proposed project site. Although the County determined that “there are
no known rare or endangered animal species at or near the project site” it does appear that
sufficient data exists to conclusively support this determination. Located on a ridgeline
near the Estero de San Antonio, an area recognized as important habitat for a high
diversity of avian species’ (including migratory, listed, and sensitive species), there is a

! In describing the importance of Estero de San Antonio to avian species, the Marin County LCP notes on
page 69: “Animal life includes seventy-one species of water and marsh-related birds and sixty-six species
of terrestrial birds. Monthly observations of birdlife indicate the importance of the esteros to migrating and
wintering birds-as well as to year-round residents.” .




Attachment #1 — Appeal of CDP #10-31
Page 7

high likelihood that the proposed project site may provide one or more rare or endangered
species with habitat for foraging, nesting and/or other essential behaviors.

In addition, LCP Natural Resource Policy 5(b) also requires that “structures which
significantly inhibit wildlife movement, especially access to water, shall be avoided.”
The proposed meteorological tower includes approximately 3,568-feet of guy wires
covering a coastal ridge area of roughly 28,000 square feet. Guy wires are well know to
present a substantial risk to the movement and passage of wildlife, primarily bird and bat
species, that may inadvertently collide with or strike these structures and suffer injury
and/or mortality. While the County has acknowledged the likelihood of this potential
risk, both by requiring the proposed project to install bird deterrent devices on the guy
wires and by requiring periodic “carcass counts” at the project site, it has not provided an
adequate evaluation of the proposed project’s impact on wildlife movement. Further, the
County has not provided adequate support for the potential of these impact minimization
strategies to mitigate the project’s potential adverse impacts on wildlife movement.

In sum, the proposed project appears to be in conflict with several applicable natural
resource and environmentally sensitive habitat protection provisions of the LCP.

GROUNDS FOR APPEAL #4: The County’s approval appears to be inconsistent
with applicable archeological resource protection provisions of the LCP.

LCP New Development and Land Use Policy 2: Archaeological Resources.
a. The County shall maintain a file on known and suspected
archaeological and paleontological sites in the coastal zone, in
cooperation with the area clearinghouse. Additional information on such
sites that becomes available through the EIR process or by other means
shall be added to the file and forwarded to the clearinghouse. The file
shall be kept confidential in order to prevent vandalism of sites.
b. Prior to the approval of any development proposed within an area of
known or suspected archaeological or paleontological significance, a field
survey by a qualified professional shall be required at the applicant’s
expense to determine the extent of archaeological or paleontological
resources on the site. Where development would adversely impact
identified resources, reasonable mitigation measures shall be required, as
recommended in the field survey.

The staff report and analysis provided to the Marin County Deputy Zoning Administrator
notes that “review of the Marin County Archeological Sites Inventory Maps on file in the
Planning Division indicates that the subject property is located in an area of archeological
sensitivity...” Although the findings included in Marin County Board of Supervisors
Resolution No. 2010-122 contradicts this statement, no justification or explanation is
provided for the reversal. It therefore appears that the proposed site may be “within an
area of known or suspected archaeological or paleontological significance” as described
in LCP New Development and Land Use Policy 2. If this is indeed the case, the
archeological resources LCP policy requires “a field survey by a qualified professional”
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to be carried out at the project site “to determine the extent of archaeological or
paleontological resources on the site.” No information has been provided to suggest that
this survey was carried out or to explain the reason for the discrepancy in the County’s
analysis. It therefore appears that the County’s approval may be inconsistent with
applicable archeological resource protection provisions of the LCP.

»
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Environmental Action Committee - Protecting West Marin since 1971.
Box 609, Point Reyes Station, CA 94936 te]: 415-663-9312 www.eacmmarin.org

January 10, 2010
Ruby Papp, District Supervisor
North Central Coast District Office
45 Fremont Street, Suite 2000
San Francisco CA 54105-2219
. Dear Ms. Papp:

Please find enclosed two copies of EAC’s appeal of Marin County’s approval of a proposal by NextEra Energy
Resources LLC to construct two meteorological towers in the vicinity of Dillon Beach. One exhibit is attached.

Please do not hesitate to contact me at EAC@svn.net should you need to discuss this appeal. Thank you for your
attention.

Very Truly Yours,.
Ay Jrans
XV T YN BN

Arny Trainer, Executive Director
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Gowvernof

CALIFORNIA COASTAL COMMISSION
HORTH CENTRAL COAST DISTRICT OFFICE

45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, ©A  94105-2219

VOICE {415} 904-5250 FAX (415) 904-5400

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTIONI1. Appellant(s)

Name:  Environmental Action Committee of West Marin
Mailing Address: PO Box 609

City:  Point Reyes Station Zip Code: 94956 Phone:  415-663-9312

SECTIONII. Decision Being Appealed

1.  Name of local/port government:
Marin County
2. Brief description of development being appealed:

Construction of two 197.7-foot meteorological towers secured with over 3500 feet of guy wires per tower and sited
on top of ridges in environmentally sensitive habitat area and agricultural land. The guy-wired towers will collect
wind data for three (3) years, will have multiple orange aviation balls at the top, and were declared “categorically
exempt” under CEQA, and thus no initial study or biological assessment is required to understand the possibly
significant impacts to the high diversity of bird species in this ESHA.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

Jablons Property: 5488 Middle Road, Petaluma (preserved with a MALT conservation easement)

Assessor’s Parcel: 100-050-29
R E ﬁi’ J‘?ﬂ ;;: ﬁ ‘\J 4 m - ‘.
. b _J g B X 7. ; i y

JAM 11 2011

Cornett Property: 2640 Whitaker Bluff Road, Petaluma Assessor’s Parcel: 100-050-07

4.  Description of decision being appealed (check one.):

0  Approval; no special conditions AL gl
XI  Approval with special conditions: h?(g)ﬁgl'SHTéLEg?gﬁﬁlg%{EgT

| Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.
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SAN FRANCISCO, CA 94105-2219
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904-5400




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVYERNMENT (Page 2)

5.  Decision being appealed was made by (check one):

[]  Planning Director/Zoning Administrator
BJd  City Council/Board of Supervisors
[1  Planning Commission
[]  Other
6. Date of local government's decision: December 14, 2010

7. Local government’s file number (if any): ~ CP 10-30 and 10-31

SECTION M. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)
a. Name and mailing address of permit applicant:

NextEra Energy Resources, LLC
PO Box 14000 Juno Beach, FL 33408-0420

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) Barbara Salzman
Marin Audubon Society
(415)924-6057
(415) 927-3533 fax
bsalzman @att.net

(2) William (Bill) Shook
Point Reyes National Seashore
(415) 464-5100

(415) 663-8132
william_shook @nps.gov

(3) Nona Dennis

Marin Conservation League
{415) 485-6257

(415} 383-0250 home

(415) 485-625% fax
nbdennis @sbcglobal.net



{4) Susic Schlesinger
5901 Redhill Road
Petaluma, CA 94952
{707y 763-7979
chisosdog@earthlink.net

Frank Egger

13 Meadow Way

Fairfax, CA 94930-2151
(415) 456-6356

(415) 686-7153 cell
fegger@pacbell.net

Louise Gregg

P.O. Box 127

Tomales, CA 94971
(707) 878-2778

(707) 364-8821
louisebgregg @ yahoo.com

Beverly Mclntosh
(415) 455-83 16 unlisted
beverlymcintosh @ hotmail.com

Helen Kozoriz

1 Rydal Court

Qakland, CA 94611

(510) 336-0499
helenkozoriz @sbcglobal.net
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SECTION IV. Reasons Supporting This Appeal
PLEASE NOTE:

»  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

»  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

¢ This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Comumnission to support the appeal request.




a. The development would protect and enhance continued agricultural use and
contribute to agricultural viability.

b. The development is necessary because agricultural use of the property is no
longer feasible. The purpose of this standard is to permit agricultural
landowners who face economic hardship to demonstrate how development on a
portion of their land would ease this hardship and enhance agricultural
operations on the remainder of the property.

f. The proposed land division and/or development will have no significant adverse
impacts on environmental quality or natural habitats, including stream or

riparian habitats and scenic resources. In all cases, LCF policies on streams

and natural resources shall be met.

County staff did not include these required findings in the reports prepared for public hearings on
NextEra’s proposed guy-wired met towers-- specifically, the hearings conducted by the Deputy
Zoning Administrator on August 26", the Planning Commission on October 25" or the Board of
Supervisors on December 14™. Before a Coastal Permit may issue for the proposed met towers
within the Coastal Zone, the findings in the LCP, Unit II, Section 4 must be made.

Additionally, the County did not define the proposed et towers as either “permitted uses” or
“conditional uses” based on the definitions of these terms found in Section 6 of the Agricultural
Policies. LCP, Unit II, Section 6.b defines “Permitted Uses” to include “i. Accessory structures
or uses appurtenant and necessary to the operation of agricultural uses.” Section 6.c. defines
“Conditional Uses” to include “aa. Construction, alteration, or maintenance of gas, electric,
water, communication, or flood control facilities, unrelated to an agricultural use, as approved by
the appropriate governmental agencies.” The County failed to properly find that the proposed
guy-wired met towers qualified as a permitted or conditional use.

Before a Coastal Permit may issue for NextEra’s proposed met towers within the Coastal Zone,
the necessary findings must be made under the LCP’s Agricultural Use policies.

IL THE COUNTY’S APPROVAL OF NEXTERA’S MET TOWERS FAILS TO
PROTECT NATURAL RESOURCES AS REQUIRED BY SECTION 30001.5 OF THE
CALIFORNIA COASTAL ACT AND THE LOCAL COASTAL PROGRAM.

The first of five goals of the California Coastal Act is to “protect, maintain, and where feasible,
enhance and restore the overall quality of the coastal zone environment and its natural and
manmade resources.” Section 30001.5. The Act states that the “highest priority given to the
preservation and protection of natural resources, including environmentally sensitive habitats.”
(LCP, Unit I, p. vi) The proposed met towers would be sited within the watershed and
immediate vicinity of an environmentally sensitive habitat area (ESHA), the Estero de San
Antonio, which is specifically called out in the Marin LCP for its incredible bird diversity — over
100 species of birds.

The County approved construction of two 197.7-foot towers sited on top of ridges, each secured
with 12 looped guy-wires amounting to more than 3500 feet in length for each tower - over 7000
feet total - on two ranches in West Marin. As attached to the towers, the guy wires would cover



approximately 2/3 of an acre of land for each tower. The 7000 feet in length of the guy wires,
and the amount of land area covered by them, are important factors in evaluating the impact to
the ESHA and dozens of species of birds dependent on it.

The LCP provides considerable background information about the uniqueness and importance of

the Estero de San Antonio as well as its direct connection to Tomales Bay and nearness to the
Estero de Americano:

In the Unit II coastal zone, there are two coastal wetland areas of statewide
significance: one is Tomales Bay and the other, the northern county region including
the Estero Americano and the Estero de San Antonio. Since over two-thirds of the
original coastal wetlands in California have been destroyed or degraded, the
remaining wetland areas, such as those in Unit II, assume an even greater
significance.

Estero Americano and Estero de San Antonio. The second major wetland area

in the Unit I coastal zone is north of Tomales Bay and includes the Esteros
Americana and de San Antonio. These esteros are described in the report The Natural
Resources of Esteros Americano and de San Antonio by the State Department of Fish
and Game, from which this discussion was taken. According to this report, the open
waters of the Estero Americano cover about 300 acres, and wetland habitats extend
over an additional 400 acres. The smaller and more southerly Estero de San Antonio
includes about 90 acres of open water and over 200 acres of wetland habitats.

The esteros are unique in comparison to other coastal wetland areas. Originally
formed from "drowned river valleys,"” the esteros have steeply sloping hillsides which
create an abrupt transition from uplands to open water. The resulting fjord-like quality
of the esteros is not found in other California wetlands. The esteros are also unigue in
that they are "seasonal estuaries” whose connection to the ocean is pericdically
closed. During the late spring and summer months, when the inflow of freshwater from
the upland watershed is small, a sand bar forms at the mouth of each estero. Tidal
influence is eliminated and evaporation is high, sometimes resulting in a hypersaline
estuary with salinities far above that of the ocean. In winter months, by contrast,
winter rainfall runoff keeps the mouths of the esteros flooded and open. During this
time, tidal influence extends three to four miles upstream, approximately half the
length of each estero.

Within the watersheds of the esteros, there are a wide variety of habitat types

and a high diversity of associated animal species. Major habitats include open water,
seasonal brackish marsh, California annual type grassiand, coastal prairie and coastal
scrub. Animal life includes seventy-one species of water and marsh-related birds and
sixty-six species of terrestrial birds. Monthly observations of birdlife indicate the
importance of the esteros to migrating and wintering birds-as well as to year-round
residents. Surveys of fish species are equally impressive, identifying thirty-one marine
and freshwater species in the two esteros, Greatest species abundance and diversity

are located at each estero mouth. The rich bird and fish populations are due, in part,

to the abundance of marine invertebrates which inhabit the mudflats, eelgrass beds,

and channel bottoms of the esteros. (LCP, Unit I, pp. 82-83)(Emphasis added)

The location for the proposed met towers is within the watershed and ESHA of the Estero de San
Antonio and therefore requires a site-specific understanding of the possible significant
environmental impacts to avian species. According to maps submitted by the applicant, both
towers would be approximately one-half mile from the Estero de San Antonio and Stemple



Creek, part of the tidally-influenced Estero de San Antonio to the east of both sites. The towers
would be located “adjacent to environmentally sensitive habitat areas” and within the watershed
of the Estero. The risk of impacts to birds from the guy-wired towers is high because of the
quantity and diversity of birds in the vicinity of the proposed project sites and the special
circumstances that exist in that section of the coast.

In preparation for the Board of Supervisors appeal hearing on December 14™, Point Reyes expert
naturalist Jules Evens provided an opinion letter about the potential environmental impacts to
birds from the placement of over 7000 feet of guy wires and towers within the immediate
vicinity of the Estero de San Antonio. Mr. Evens, Principal of Avocet Research Associates and
author of the “Natural History of the Point Reyes Peninsula,” reviewed studies from Solano
County that NextEra and the County relied on to support their conclusion that the guy-wired
towers would not present the possibility of a significant environmental impact.

After reviewing the Solano County studies, Mr. Evens concluded that:

1. One lesson that is clear from a review of these studies is that avian mortality associated
with tower strikes is highly site specific. Any extrapolation from other sites — Altamont
Pass or Montezuma Hills — is highly speculative and not likely to address the conditions
associated with another site.

2. Because of the diversity of habitats — grasslands, forest, coastal scrub, wetlands —
available to landbirds along the Marin-Sonoma coast, avian species diversity is high. It
would be a mistake to infer from studies at Montezuma Hills or Altamont, areas
surrounded by grassland and relatively low avian species diversity, that anomalous
structures would produce comparable rates of avian mortality.

3. The meteorological and topographical features of the landscape — especially the coastal
fog, wind, and abrupt ridgelines — introduce variables that pose unique circumstances that
should be considered before any project is approved. An initial study to define and
identify these variables is critical to ensure that this project does not result in adverse
impacts to native wildlife.

EAC believes that Mr. Evens’ analysis represents substantial evidence showing that the guy-
wired towers could cause significant impacts to birds within this ESHA. Additionally, the
habitats highlighted in Mr. Evens’ analysis support ground dwelling animals, upon which raptors
depend for food. Many of the species are likely to pass over the project sites and would be at risk
of injury or fatality with the presence of 7000 feet of guy wires and the anomalous tower
structures.

Mr. Evens further points out that “The Point Reyes peninsula and the coastal environs of Marin
and Sonoma counties are well known as migratory routes for passerine birds attracting as diverse
an array of species as can be found anywhere in the U.S. (Stalicup 2005, Evens 2008 and
Parmeter 2001). Migrating landbirds, especially “birds-of-the-year” (immatures) exhibit the
“coastal effect” during autumn migration, i.e., they tend to concentrate along coastal
environments (Stewart 1972, Newton 2008).” These factors, combined with the heavy coastal



fog and the proposed placement of the guy-wired towers on top of ridges, support EAC’s request
for an initial study or biological assessment prior to issuance of a permit.

The LCP policy 5.b. on protecting Environmentally Sensitive Habitat states:

Other Environmentally Sensitive Habitats. Other sensitive habitats include
habitats of rare or endangered species and unique plant communities.
Development in such areas may only be permitted when it depends upon the
resources of the habitat area. Development adjacent to such areas shall be set

back a sufficient distance to minimize impacts on the habitat area. Public

access to sensitive habitat areas, including the timing, intensity, and location

of such access, shall be controlled to minimize disturbance to wildlife. Fences,
roads, and structures which significantly inhibit wildlife movement, especially
access to water, shall be avoided. (LCP, Unit I1. P. 89)(Emphasis added).

The proposed projects would be sited within the ESHA that includes the Estero de San Antonio
watershed protected by the LCP. The guy-wired towers are anomalous structures that could
significantly inhibit wildlife movement to water and along routine migratory routes according to
Mr. Evens. The exceptional avian species diversity that this protected habitat supports requires
protection and, at a minimum, a biological assessment prior to permit issuance, under the L.CP
ESHA policies.

There is considerable evidence showing that towers and guy wires kill birds. The surveys
presented by NextEra state that “towers are not without impacts” to birds. The evidence from the
reports presented by NextEra is clear: 50-60 meter guy-wired towers do result in bird fatalities.
Further, as noted in these reports, the Solano and Montezuma surveys “do not take into account
variables...like scavenger removal of carcasses and searcher efficiency” nor do they extrapolate
from the number of carcasses found the total number of birds killed.

There are multiple special status species in the ESHA where these towers are proposed.
According to Mr. Evens “the State endangered Bald Eagle and the State endangered Peregrine
Falcon (CDFG 2010), both species now nesting in coastal Marin County, commute regularly
between Bodega Bay, the esteros, and Tomales Bay during the nesting season as well as at other
times of year. Other raptors susceptible to mortality from anomalous structures, and which occur
reguiarly in coastal Marin and Sonoma counties, include White-tailed Kite*, Northern Harrier*,
Sharp-shinned Hawk*, Cooper’s Hawk*, Red-shouldered Hawk*, Red-tailed Hawk*, Rough-
legged Hawk, Ferruginous Hawk, Golden Eagle*, Merlin, American Kestrel*, Barn Owl*, Great
horned Owl*, and Burrowing Owl. (* indicates locally nesting)”

The L.CP states that all of the “policies in Chapter 3 of the Coastal Act apply to the issue of new
development and land use.” (LCP, Unit I, p. 193) The Coastal Act policies in Chapter 3
inchude:

30240. (a) Environmentally sensitive habitat areas shall be protected against

any significant disruption of habitat values, and only uses dependent on snch
resources shall be allowed within such areas.

(b} Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade such areas, and shall be compatible with the



continuance of such habitat areas. (Emphasis added).

30250. (a) New residential, commercial, or industrial development, except as
otherwise provided in this division, shall be located within, contiguous with, or in
close proximity to, existing developed areas able to accommodate it or, where such
areas are not able to accommodate it, in other areas with adequate public services
and where it will not have significant adverse effects, either individually or
cumulatively, on coastal resources. (Emphasis added}

The proposed guy-wired met towers are structures that would have the potential to significantly
inhibit wildlife movement, especially toward water. The guy-wired met towers are not uses
dependent on ESHA resources, nor are they “compatible with the continuance of such”
environmentally sensitive habitat areas. Further, it is questionable whether the cumulative
impacts of future towers could be considered by the County or the Commission if the
Commission does not require an initial study or biological assessment now, and prior to issuance
of these coastal use permits.

If wind turbines are to be permitted in the coastal zone, a baseline from which to judge the
tmpacts is needed. That baseline data should be gathered now, and, prior to the issuance of any
permit, the Commission or County should understand the current, pre-tower, pre-wire
environment. An initial study is required to ensure that the data collection and analysis are
adequate both to gauge impacts and formulate necessary mitigation measures.

EAC requests that the Commission find that a substantial issue exists so that it may (1) require a
- biological assessment prior to issuing a permit for the guy-wired towers and (2) develop

appropriate measures to mitigate the possible significant impacts to this environmentally

sensitive habitat area. '

I. THE COUNTY’S APPROVAL OF NEXTERA’S MET TOWERS FAILS TO
ADEQUATELY PROTECT SCENIC AND VISUAL RESOURCES AS REQUIRED
BY SECTION 30251.

Section 30251 of the Coastal Act provides that "The scenic and visual qualities of coastal areas
shall be considered and protected as a resource of public importance. Permitted development
shall be sited and designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the character of
surrounding areas, ... New development in highly scenic areas such as those designated... by
local government shall be subordinate to the character of its setting.”

In February, 1979, the North Central Coast Regional Coastal Commission designated "the
-coastal waters and immediately adjacent uplands of Tomales... Bay... as a Special Resource
Area,; such designation to denote the Commission's commitment to the protection, enhancement,
and where feasible, restoration of the unique and important natural resources of this area.” Local
Coastal Program, Unit II, at 64.

For its part, the Visual Resources portion of Marin's Local Coastal Program, Unit II, recognizes
that "Tomales Bay and adjacent lands in the Unit II coastal zone form a scenic panorama of
unusual beauty and contrast. .... New development in sensitive visual areas, such as along the



shoreline of Tomales Bay and on the open rolling grasslands east of the Bay, has the potential for
significant adverse visual impacts unless very carefully sited and designed.” Accordingly, the
LCP requires structures to be "designed to follow the natural contours of the landscape and sited
so as not to obstruct significant views as seen from public viewing places.” LCP Il at 194, 206a.

Marin County Code Section 22.57.0241 [made applicable by Section 22.57.0351(4)], requires that
structures be sited in the "least visually prominent" portion of the site-- specifically, behind
"existing vegetation, rock outcroppings or depressions in topography-- adding that such siting "is
especially important on grassy hillsides."

The County failed to adequately consider the potential impacts to scenic resources from the
proposed 197.7-foot towers sited on top of ridges with multiple orange aviation balls attached to
the top of the guy wires. The County staff’s report to the Planning Commission noted that
County personnel placed a 20-foot pole with a red flag on top at each of the proposed tower
locations to give the public a chance to understand the potential impact to scenic resources. They
then used computer models to simulate whether the guy-wired towers would be visible from
nearby county roads. They did not assess impacts to scenic or visual resources from Tomales
Bay. The County’s analysis was inadequate and failed to address potential scenic resource
impacts from both Tomales Bay and the Point Reyes National Seashore.

EAC understands that the urgent need for clean energy may require sacrifices to some of our
most precious resources, including scenic resources. But before those resources are sacrificed, a
thorough and comprehensive assessment must be performed that provides the public and
interested agencies, like the Point Reyes National Seashore, full disclosure of the impacts. Such
an assessment was not performed here, and should be required prior to the issuance of a coastal
permit for the two guy-wired towers. '
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SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

»émf?{;m, EAC Exemttue Direchr

Signarufe of Appellant(s) or Authorized Agent

Date: January 10, 2011

Note: If signed by agent, appellant(s) must also sign below.

Section V1. Agent Authorization

I/'We hereby authofize Amy Trainer, Executive Director
to act as my/our representative and to bind me/us in all matters concerning this appeal.

(YRR - vy-rn

Sighhature of Applellant(s)

Date: January 10, 2011




Avocet Research Associates
wildlife biology
P.0. Box 839 Point Reyes Station, CA 94956 <avocetra @gmail.com>

Memorandum
Date: December 10, 2010

To:  Marin County Board of Supervisors

From: Jules Evens, Principal, ABA

Re: Comments on the proposed installation of meterological towers by NextEra near
Dillon Beach

The proposed MET sites lie mid-way between Bodega Harbor and Tomales Bay, and
within a network of important coastal estuaries.

Location
Tomales Bay was designated September 30, 2002 by the RAMSAR Convention
“Wetland of International importance.”!

Tomales Bay.30/09/02. California. 2,850 ha. 38209'N, 123223'W. Part of Marine
Sanctuary. Tomales Bay is a marine-coastal wetland consisting of
geomorphologicaly dynamic estuaries, eelgrass beds {Zostera marina), sand
dune systems, and restored emergent tidal marshes which floods the northern 20
km of the San Andreas Fault-generated Olema Valley on the central California
coast. The site fulfills all eight Ramsar Criteria. Approximately 90% of the bay's
28.5 km2 area is subtidal with a much greater area of open water at iow tide than
most other Pacific coast estuaries, thus becoming a suitable waterbird habitat
through the tidal cycle. Because the 58,000 ha. watershed is non-industrial and
has a low human population density, the bay is relatively pristine. The site
supports several endangered or threatened plant and animal species, and is an
important waterbird migratory stopover site and over-wintering ground along the
Pacific flyway - it regularly hosts over 20,000 individuals in the winter months,
most notably of surf scoter (Mefanitta pespiciffata), bufflehead (Bucephaia
aflbeola), and greater scaup (Aythya mariloides). In the past, the site has been
affected by industrial and agricultural activities, which have since been
terminated or mitigated. Locai authorities and private and non-governmental
organizations have conducted a number of watershed protection measures and
conservation and restoration projects over the past 40 years in the area. Ramsar
site no. 1215.Most recent RIS information: 2002.

Both Tomales Bay and Bodega Harbor are recognized as “Important Bird Areas”

1 The Convention on Wettands (Ramsar, Iran, 1971) - called the "Ramsar Convention" -
- is an intergovernmental treaty that embodies the commitments of its member countries
to maintain the ecological character of their Wetlands of Internaticnal Importance and to
plan for the "wise use", or sustainable use, of all of the wetlands in their territories.



by the National Audubon Society (NAS). Important Bird Areas, or “IBAs”, are sites
that provide essential habitat for one or more species of bird. IBAs include sites for
breeding, wintering, and/or migrating birds. IBAs may be a few acres or thousands of
acres, but usually they are discrete sites that stand out from the surrounding
landscape. 1BAs may include public or private lands, or both, and they may be
protected or unprotected. <http://web4.audubon.org/bird/iba/iba_intro.html>

The NAS Important Bird Area website describes Bodega Harbor as follows:

The Bodega Harbor area features a natural, protected estuary/harbor fed by
several small, freshwater creeks that flow out of the surrounding hills. Tidal action
transforms the harbor into a vast mudflat, making it attractive to large numbers of
waterbirds year round. A sand-spit juts out across its southern end, protecting
extensive Doran Marsh, a brackish, tidal wetland. Another peninsula comes
down from the north, and forms grassy Bodega Head, surrounded by sand
dunes. The area is a popular destination for tourists exploring the California coast
and with fishermen. The U.S. Coast Guard maintains a station on the sand spit,
and UC Davis operates the Bodega Marine Lab on Bodega Head. Just south of
Bodega Harbor, two major estuaries flow into Bodega Bay, Estero
Americano (on the Marin/Sonoma county line) and Estero San Antonio
(Marin County). [Emphasis added]. Estero Americano is accessible through a
purchase by the Sonoma Land Trust, however Estero San Antonio is {ocated on
private ranches and is virtually unstudied and inaccessible.

WATERBIRDS
These two estuaries—*Bodega and Tomales—in concert with Estero Americano and

Estero San Antonio, are embedded within a system of interrelated coastal
wetlands—San~ Francisco and San Pablo bays, Bolinas Lagoon, Drake's and
Limantour esteros, and Abbot’s Lagoon— that provide a moéaic of habitats that host
as diverse an array of waterbirds as any coastal wetland system on the west coast of
North America (Shuford et al. 1988, Stenzel et al 2002, Page et al. 2002). As stated
above, Bolinas Lagoon and Tomales Bay have been designated by the Ramsar
Convention on Wetlands as "Wetlands of International Importance.” San Francisco
Bay and its associated wetlands, including “the Point Reyes esteros” and Tomales
Bay, are identified as wetlands of hemispheric importanice (Harrington and Perry
1995). This network of habitats hoids more total shorebirds in all seasons than any
other wetland in the conterminous U.S. Pacific coast (Stenzel et al. 2002). Movement
of migratory birds between and among the S.F. Bay Area compiex of wetlands is
well-documented (Shuford et al. 1989) and the connectivity adds to the value of each
site within the network.



Maximum annual fog frequency along the shoreline between Bodega Harbor and
Tomales Bay is among the highest in the continent (Barbour et al. 1973, Evens 2008,
p.22) Waterbirds commute along the shoreline and often navigate along topographical
contours, especially under high wind or stormy conditions. Under such conditions,
visibility is reduced and anomalous structures, like towers and guy wires, are likely to
increase the incidence of collision and avian mortality. A list of 102 migratory waterbirds
that occur regularly (excluding rarities and raptors) in this wetland complex is attached
(Appendix 1). Twelve of those species which have been documented as occurring are
included on special status lists (CDFG 2010). Those species most prone to striking
anomalous structures located along the coast (because of their flocking behavior and
habitat preferences) are indicated (7).

RAPTORS

The location of the proposed project site, and its proximity to the esteros and
Bodega Harbor and Tomales Bays, is of concern not just to waterbirds, but also to
raptors that are attracted to these waterfowl-rich wetlands. It is a well-documented fact
that diurnal raptors follow topographical features like coastlines and ridgelines as they
migrate and travel (Peeters and Peeters 2005, p 74). Marin County hosts the largest
concentration of Osprey (Pandion haliaeetus) in California, and these fish-eating raptors
- move regularly between the various estuaries within their foraging range (Evens 2009).
Additionally, the State endangered Bald Eagle and the State endangered Peregrine
Falcon (CDFG 2010), both species now nesting in coastal Marin County, commute
regularly between Bodega, the esteros, and Tomales Bay during the nesting season as
well as at other times of year. Other raptors susceptible to mortality from anomalous
structures, and which occur regularly in coastal Marin and Sonoma counties, include
White-tailed Kite*, Northern Harrier”, Sharp-shinned Hawk*, Cooper's Hawk*, Red-
shouldered Hawk™*, Red-tailed Hawk*, Rough-legged Hawk, Ferruginous Hawk, Golden
Eagle*, Merlin, American Kestrel®, Barn Owl*, Great horned Owi*, and Burrowing Owl. (*
indicates locally nesting.)

At Altamont Pass, one half of the estimated 1000 birds killed annually were
raptors. Although this proposal does not involve wind turbines (yet), avian mortality due
to collisions with “communication towers” is analogous to the meteroiogical tower
scenario. Numerous studies exist regarding avian mortality associated with towers and
their associated structures (guy wires) (NWCC 2001). These various studies show high



variability among sites based on climatic conditions, topography, tower design (lighting
vs no lighting, tower height, etc.) and other factors. One lesson that is clear from a
review of these studies is that avian mortality associated with tower strikes is highly site
specific. Any extrapolation from other sites—Altimont Pass or Montezuma Hills— is
highly speculative and not likely to address the conditions associated with another site.
The Dillon Beach location is unique in its relationship to avian communities as well as

- topographical and climatic conditions. This uniqueness alone argues for a site specific
initial study.

LANDBIRDS

The attached list (Appendix A) does not include landbirds, although passerine migrants
account for a large proportion of avian mortality associated with towérs, guy wires, ertc.
{(NWCC 2001). At an Oregon wind turbine site, passerines accounted for 69 percent of
avian mortality {(West 2007), but other studies have reported passerines representing up
to 80% of avian fatalities. A 2000 review of communication tower studies provides some
relevant analogies to this project and provides references that emphasize the variables
that contribute to increases or decreases in avian mortality rates (height, guy wires, and
visibility factors) (Kerlinger 2000).

. The Point Reyes -Peninsula and the coastal environs of Marin and Sonoma
counties are well know as migratory routes for passerine birds attracting as diverse an
array of species as can be found nearly anywhere in the U.S. (Stallcup 2005, Evens
2008, Bolander and Parmeter 2001). Migrating landbirds, especially “bird-of-the-year”
(immatures) exhibit the “coastal effect” during autumn migration, i.e. the tend to
concentrate along coastal environments (Stewart 1972, Newton 2008). Bird strikes at
anomalous structures at local coastal sites have not been studied systematically, but
anecdotal information from the Point Reyes Lighthouse and the Farallon Islands
suggests it can be significant.

Because of the diversity of habitats—grasslands, forest, coastal scrub,
wetlands— available to landbirds along the Marin-Sonoma coast, avian species diversity
is high. It would be a mistake to infer from studies at Montezuma Hills or Altamont, areas
surrounded by grassland and relatively low avian species diversity, that anomalous
structures would produce comparable rates of avian mortality.

Summary



Public agencies are mandated to protect of migratory birds (See Executive Order 13186,
66 Fed. Reg. 3853 and “Memorandum of Understanding to Promote the Conservation
of Migratory Birds” between U.S. Department of the Interior and the U.S. Fish and
Wildlife Service, April 12, 2010.)

The probosed project site is located amidst wetlands and coastal environments that
have been designated as protected areas because of their great natural diversity and
biological value, especially to birds. It is important to consider these unique values when
evaluating the impacts of adding anomalous structures to the landscape and introducing
potential hazards to the species that inhabit the area. The meteorological and
topographical features of the landscape—especially the coastal fog, wind, and abrupt
ridgelines—introduce variables that pose unigue circumstances that should be
considered before any project is approved. An initial study to define and identify these
variables is critical to ensure that this project does not result in adverse impacts to native
wildlife.
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Appendix 1. Regularly occurring waterbirds in the Tomales bay -Bodega Harbor complex.

Greater White-fronted Goose Brandt's Cormorant

Snow Goose

Ross's Goose

Brant

Cackling Goose
Canada Goose*
TundraSwan
Wood Duck

Gadwaill

Eurasian Wigeon
American Wigean®
Mallard*
Blue-winged Teal
Cinnamon Teal
Northern Shoveler
Northern Pintail*
Green-winged Teal
Canvasback
Redhead
Ring-necked Duck
Tufted Duck
Greater Scaup
Lesser Scaup
Harlequin Buck

surf Scoter
White-winged Scoter
Biack Scoter
Long-tziled Duck
Commen Goldeneye
Barrow's Goldeneye
Hooded Merganser
Common Merganser
Red-breasted Merganser
Ruddy Duck
Red-throated Loon
Arctic Loon

Pacific Loon
Common Loon
Yellow-billed Loon
Pied-bitled Grebe
Horned Grebe
Red-necked Grebe
Eared Grebe
Waestern Grebe
Clark's Grebe
American White Pefican
Brown Pelican

Double<rested Cormorant
Pelagic Cormorant
American Bittern
Great Blue Heron
Great Egret

Snowy Egret

Green Heron
Black-crowned Night-Heron
Peregrine Falcon

Black Rail

Clapper Rail

Virginia Rail

Sora

Comron Moorhen
American Coot
Black-bellied Plover*®
American Golden-Plover-
Pacific Golden-Plover
Snowy Plover
Semipalmated Plover*
Killdeer

American Avocet
Spotted Sandpiper
Greater Yellowlegs
willet

Lesser Yellowlegs
Whimbrei

Long-hiiled Curlew
Marbled Godwit
Ruddy Turnstone

Black Turnstone
Sanderling

Waestern Sandpiper*
Least Sandpiper*
Baird’s Sandpiper
Pectoral Sandpiper
Dunlin

Short-billed Dowitcher®
Long-billed Dowitcher*
Wilson's Snipe
Red-necked Phalarope
Heermann's Guil

Mew Guli

Ring-hilled Guil
California Gull

Herring Gull

Thayer's Guli

Western Guli
Glaucous-winged Guil
Caspian Tern '
Forster's Tern

Elegant Tern

Common Murre
Pigean Guillemot

102 species
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~ California Coastal Commission
North Coast Central Office

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

RE: Appeal
Dear Sirs:

Enclosed please find Marin Audubon Society’s appeal of the Mann county Board of Superv1sors
approval of a permit for NextEra to construct two meteorolo gical towers with guy wires, one on
each of two ranches in West Marin. Qur appeal is based on the failure of Marin County to (
perform adequate environmental review. In particular, they failed to ensure comphance of the
project with the Coastal Act and LCP

 Enclosed Please find: L
Completed appeal form with three page text explammg our 7easons
A Memorandum ﬁom Avocet Resea.rch Assomates dlscussmg

Thank you for rev1ew1ng this appeal mformatlon Please contact me 1f you have any questmns s
(415)924-5047 or bsalzman(att.net. = : R T

- We hope you will agree that this project warrantsﬁjrther envn'onmental analyees R

A Chapter of the National Audubon Society
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CALIFORNIA COASTAL COMMISSION .

NORTH CENTRAL COAST DISTRICT OFFICE
a5 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA  94105-221%
VOICE (415) 204-5260  FAX (415} 904-5400

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT |

=
Q .
" Please Review Attached Appeal Information Sheet Prior To Completing This Form. g E B

| 52 = 0

: zE
SECTIONL  Appellant(s) b : e
' £3 o

Z2
. . o= ™ <
Name:  Marin Audubon Society - contact Barbara Salzman a i =
Mailing Address: 48 Ardmore Road . = U

Ciy:  Larkspur. Zip Code: 94939 Phone:  415-924-6057

SECTIONII. Decision Being Appealed

‘1. Name of local/port government:

County of Marin
2.  Brief description-of development being appealed:

" Approval of two meteorological towers in West Marin

3. Development's location (street address, assessor's parcel no., cross street, etc.):

5488 Middle Road, Petaluma
2640 Whitaker Bhuff Road, Petaluma

4. Description of decision bejng appealed (check one.):

| Approval; no special conditions
C Appfoval with special conditions:
(1 Denial
Note: ' For jurisdictions with a total LCP, denial decisions by a local government cannot be

appealed unless the development is a major energy or public works prOJect Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COM\HSSION

-.‘llePEAI;NO A 2 MPLR ” - 0@ 9
| )ATEFILED '/IIIZO”
JISTRICT: Mo f'H" Cﬁw{’m' Cﬂ tLS'f'
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal
PLEASE NOTE:

e  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

e State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

® This need not be a complete or exhaustive statement of your reasons of appeal;, however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

See Attached




APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4)
 SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

P T

gnature of Appellan’c'é) or Author d. }g :
- ﬁ’ . - -
Date: ,k L 5 ZCT /a

{
Note: Ifsigned by ager{t, appellant(s) must also sign below.

Section VL. Agent Authorization

I/We hereby authorize _
1o act as my/our representatwe and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:




MARIN AUDUBON SOCIETY (MAS) APPEAL OF MARIN COUNTY SUPERVISOR’S
APPROVAL OF METEOROLOGICAL TOWERS

This is an appeal of the Marin County Supervisor’s approval using a Categorical Exemptlon of two
meteorolog:cal towers in West Marin. M AS requests the Coastal Commission to require an Initial Studv
prior to issuing a coastal permit to the project applicant, NextEra. As described in more detail below, an
Initial Study is fiecessary to ensure adequate information and analysis of the project, including -
compliance with CCA and LCP policies, potential impacts and measures to address the impacts, are
provided. The public record on which this project was approved has been assembied in an untimely
manner, in pieces over many months. the information and analyses are incomplete and the environmental
review is inadequate. :

1t is also clear that wind energy (solar as well) was not considered when the Coastal Act was adopted.
MAS is not opposed to met towers or to wind turbines, but in order to protect coastal resources, itis
essential that a comprehénsive and systematic evaluation and approval process be followed for each
proposed project, a process that results in adequate understanding of the project and its potential impacts. .
It is timely that the Commission ensure such a process, beginning with this application.

This appeal should be granted because the project(s) is inconsistent with the following prowsmns ‘of the
Coastal Act and the [.CP: -

1. One of the basic goals of the Marin LCP states 's coastal zone: “Protect, maintain, and where feasible,
enhance and restore the overall quality of the coastal zone environment and its natural and manmade
- resources.”

NextEra plans for two 197.7-foot towers secured with 12 loops of guy-wires that would total more
than 3500 feet in length, or one-half mile, for each tower on two different ranches in West Marin.

How much }and area would be covered by the guywires is important to evaluating the potential
impact to birds, but that data is not provided. To fulfill the goal of protecting and enhancing the
overall quality of the coastal zone environment, an Initial Study shonld be prepared prior to these
or any other towers being sited within the coastal zone of West Marin. We emphasize that a
comprehensive process that ensures adequate basic information on specifics of the project, how that
project will impact the natural resources and how those impacts are addressed, is essential to.
protecting and maintaining the quality of the natural environment and its natural resources. Qur
particuiar interest is protecting avian resources that are dependent on the coastal habitats.

2. Provision in the Coastal Act that, in evaluating proposed developments in the coastal zone, the highest.
priority for development be given to the preservation and protection of natural resources.

A December 10, 2010, Memorandum (attached) from Jules Evens, Principal of Avocet Research
Associates (ARA), long-time biological consultant and author of the “Natural History of “2e Point
Reyes Peninsula,” contains substantial evidence that the towers could risk significant impacts to
many species of birds. The risk is high because of the quantity and diversity of birds in the vicinity
of the proposed project sites and tbe special circumstances that exist in that section of the coast. An
Initial Study should be required to ensure that these special conditions are adequately addressed.
The County Community Development Agency and the Supervisors completely ignored the ARA
report.

The ARA Memo included the following analysis and conclusion is particularly relevant:
“Minimum annual fog frequency along the shoreline between Bodega Harbor and Tomales Bay is
among the highest in the continent (Barbour et.al. 1973, Evens 2008)”



ARA aiso points out: “The Point Reyes peninsuia and the coastal environs of Marin and Sonoma
counties are well known as migratory routes for passerine birds attracting as diverse an array of
species as can be found anywhere in the U.S. (Stalicup 2005, Evens 2008 and Parmeter 2001).
Migrating landbirds, especially “birds-of-the-year” (immatures) exhibit the “coastal effect” During

. autumn migration, i.e. they tend to concentrate along coastal environments (Stewart 1972, Newton
2008).” '

These guyed—toWers are structures that have the potential to significantly impact birds moving
through the area and to inhibit wildlife movement, Using guy wires make them even more lethal for
birds.

A 2008 article in the Amencan Ornithological Umon publication THE AUK states, “Most towers
from which large bird kills have been reported have gny wires. Observational studies of hirds in
the vicinity of towers revealed that birds are much more likely to collide with the guy wirt than
with the tower itself. ...the average number of birds killed at a guyed meteorological tower was ~3x
greater than the average rate of mortality at nearby turbines of a similar helght wuthout guy wires
(Young 2003).

The evidence from the Shilo II Snrvey Report presented by NextEra is clear, 50-60 meter guyed
towers do result in fatalities. Further, as noted in the survey reports, the Solano and Montezuma
serveys “do not take into account variables...like scavenger removal of carcasses and searcher

.. efficiency™ nor do they extrapolate from the number of carcasses found, the total number of birds
killed. The total number of fatalities is undoubtedly much greater than the number of carcasses
actually found during the limited survey days.

5. Coastal Act policies Artiale 5. Land Resources
30240. (a) Environmentally sensitive habitat areas shall be protected against
any significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas... -
shall be sited and designed to prevent impacts which would significantly degrade
such areas, and shall be compatible with the continuance of such habitat areas,

According to maps submitted by the applicant, both towers would be close to the Estero de San
Antonio (erroneously referred to as San Antonio River) - 2,312 feet and the other 3,502 feet.

Estero de San Antonio is tidally influenced to east of both sites. 'While the distances have not been
verified, it is clear that the towers would be located “adjacent to environmental sensitive habitat’
areas” and are within the watershed of the Estero. The compatibility of these guyed towers with

- the “continuance of such habitats” is highly questionable. An Initial Study should be required to
identify and evaluate the potential impacts of the towers, their compatibility with the sensitive
habitats of the Estero, and to ensure that they do not significantly degrade sensitive habltats for the
specles that depend on them.

Tbe guywired towers would introduce potential impediments to the movement of birds that depend
on the grassland and tree habitats, for birds moving between the waters of the Estero, io feed and
for birds migrating through the area.

Submitted by Barbara Salzman
January 8, 2011



Avocet Research Associates
wildlife biology
P.O. Box 839 Po:nt Reyes Station, CA 94956 <avor:etra@gmanr com>

) | Memorandum
Date: December 10, 2010

To: ~ Marin County Board of Supervisors . _
From: Jules Evens, Principal, ARA S y
Re: Comments on the proposed installation of meterological towers by NextEra near
Dillon Beach -

The proposed MET sites lie mid-way between Bodega Harbor and Tomales Bay, and
within-a network of lmportant coastal estuaries, L

Location
Tomales Bay was des;gnated September 30, 2002 by the RAMSAR Conventlon
“Wetland of 1nternat:ona| Importance.”

Tomales Bay 30/09/02. California. 2,850 ha. 38°09'N, 123°23'W. Part of Marine
Sanctuary. Tomales Bay is a marine-coastal wetland consisting - ‘of
geomorphologicaly dynamic estuaries, eelgrass beds (Zostera marina), sand
dune systems, and restoreéd emergent tidal marshes which floods the northerp 20
km of the San Andreas Fault-generated Olema Valiey on the central California
coast. The site fulfills all eight Ramsar Criteria. Approximately 90% of the bay's .
'28.5 km2 area is subtidal with a much greater area of open water at fow tide than
‘most other Pacific coast estuaries, thus becoming a suitable waterbird habitat = -
through the tidal cycle. Because the 58,000 ha. watershed is non-industrial and
has a fow human population density, the bay is relatively pristine. The site

- supports several endangered or threatened plant and animal species, and.is an
important waterbird migratory stopover site and over-wmtermg ground along the
_Pacific fiyway - it regularly hosts over 20,000 individuals in the winter months,
most notably of surf scoter (Melanitta pespicillata), bufflehead (Bucephala
albeola), and greater scaup (Aythya marifoides). In the past, the site has been
affected by  industrial and agriculturai activities, which ‘have since been
terminated or mitigated. Local authorities and private and non-goveémmental
organizations have conducted a number of watershed protection measures and
conservation and restoration projects over the past 40 years in the area Rarm.ar
site no. 1215.Most recent RIS information: 2002.

Both Tomales Bay and Bodega Harbor are recognized as “important Blrd Areas”

' The ;Convention on Wetlands (Ramsar, iran, 1971) -- called the "Ramsar Convention' -

- is an intergovernmental treaty that embodies the commitments of its member countries
to maintain-the ecological character of their Wetlands of International Importance and to
plan for the "wise use", or sustainable use, of all of the wetlands in their territories.



by the National Audubon Society (NAS). important Bird Areas, or “IBAs", -are sites

that provide essential habitat for one or more species of bird. IBAS mclude sites for -

breeding, wintering, and/or migrating birds. IBAs may be a few acres or thousands of -
acres, but usually they are discrete sites that stand out from the surrounding .
landscape. |IBAs may include public or private lands, or both, and they may be
protected or unprotected. <http://web4. audubon. orglblrdhbahba_lntro htmi>

The NAS Important Bird Area website describes Bodega Harbor as follows:

The Bodega Harbor area features a natural, protected estuary/harbor fed by .
several small, freshwater creeks that flow out of the surrounding hills. Tidal action
transforms the harbor’into a vast mudflat, making it attractive to iarge numbers of
waterbirds year round. A sand-spit juts out across its southérn end, protect ig
extensive Doran Marsh, a brackish, tidal wetland. Another peninsula comes
down from the north, and forms grassy Bodega Head,.surrounded by sand
dunes. The area is a popular destination for tourists exploring the California coast
and with fishermen. The U.S. Coast Guard maintains a station on the sand spit,
and UC Davis operates the Bodega Marine Lab on Bodega Head. Just south of
Bodega Harbor, two major estuaries flow into Bodega Bay, Estero
Americano (on the Marin/Sonoma county fine) and Estero San Antonio
(Marin County). [Emphasis added]. Estero Americano is accessible through a
purchase by the Sonoma Land Trust, however Estero San Antonio is iocated on
private ranches and.is virtually unstudied and inaccessible. :

WATERBIRDS ‘ _
These.two estuaries%-:Bodégé and Tomales—in concert with Estero Americano and '
Estero- San Antonio, are embedded . within a ‘system of interrelated coast' -
wetlands—San Francisco and San Pablo bays, Bolinas. Lagoon, _Draké’s aha
Limantour ésteros, and Abbot's Lagoon— that provide a mosaic of habitats that host
as diverse an array of waterbirds as any coastal wetland system on the west coast of
North America (Shuford et al. 1989, Stenzel et al. 2002, Page et al. 2002). As stated
above, Bolinas Lag‘o@n and Tomales Bay have been designated by the Ramsar -
'Convention on Wetlands as “Wetlands of International importance.” San Francisco
Bay and its associated wetlands, inciuding “the Point Reyes esteros” and Tomales
Bay, .:are identified as wetiands of hemispheric importance {Harrington and Perry
'19.95). This network of habitats holds more totalz shorebirds in all seasons than any
other wetland in the conterminous U.S. Pacific coast (Stenzel-et al. 2002). Movement -
of mig'ratory birds between and among the SF Bay Area complex of wetlands is
well-documented (Shuford et al. 1989) and the connectivity adds to the vaiue of eah |
“site within the network. ’ - '



Ma)umum annual fog frequency along the shoreline between Bodega Harbor and
Tomales Bay is among the nrghest in the continent (Barbour et al. 1973, Evens 2008,

p. 22) Waterhirds commute along the shoreline and often navigate along topographrcal
contours, especially under high wind or stormy conditions. Under such condr’uon_s,‘,
'visibi|iry is reduced and anomalous structures, like towers and guy wires, are likely to
increase the incidence of collision and avian mortality. A list of 102 migratory waterhirds
rhat occur regularly {excluding rarities and raptors) in this wetland complex is attached
 {Appendix 1). Twelve of those species which have been documented as occurring are
included on special status lists (CDFG 2010). Those species most prone to striking
anomalous structures located along the coast (because of rheir flocking behavior and

habitat preferences) are indicated (*).

RAPTORS ‘ .,
" The location of the proposed project site, and its proximity to the esteros and
Bodega Harbor and Tomales Bays, is of concern not just to waterbirds, but also to,;
.raptors that are attracted to these waterfowl-rich wetlands. It is.a well- documented fact
that diurnal raptors follow topographical features like coastiines and ridgelines as they
migrate and travel (Peeters and Peeters 2005, p 74). Marin County hosts the largest. -
concentration of Osprey (Pandion haliasetus) in California, and these fish-eating raptors '
- moVe regularly between the various estuaries within their foraging range (Evens 2009); -
Additionally, the State endengered Bald Eagle and the State endangered Peregrine
Falcon (CDFG 2010), both species now nesting in coastal Marin County, commute
regularly between Bod'egka, the esteros, and Tomales Bay during the nesting season as
well as at other times of year. Other raptors susceptible to-mortality from anomalous
structures, and whicn occur reguiarly in coastal Marin and Sonoma counties, include
White-tailed Kite™ Northern Harrier*, Sharp- shinned Hawk™, Cooper’s Hawk*, Red- _
shouidered Hawk*, Red-tailed Hawk?*; Rough-legged Hawk, Ferruginous Hawk, Go'Tden v
Eag‘ie*, Merlin, American Kestrel , Barn Owl*, Great horned Owl*, and Burrowmg Oowl. (*
indicates locally nesting.) '
At Altamont Pass, one half of the estimated 1000 birds killed annually were
raptors. Although this proposal does not involve wind turbines (yet), avian mortality due
to collisions with “communication towers” is analogous to the meterologlcai tower
scenano Numerous studies exist regarding avian mortality associated with towers and
thelr associated structures (guy wires} (NWCC 2001). These various studies show high



variability among sites based on climatic conditions, topography, tower design (lighting

vs no lighting, tower height, etc.) and other factors. One lesson that is clear frpm a

e review of these studies is that avian mortality associated with tower strikes is highly site
épeciﬁc. Any extrapolation from other sites—Altimont Pass or Montezuma Hi-ilié— is
highly speculative and not likely to address the conditions associated with another site.
The Df!lon Beach location is unique in its relationship to avian communities as well as
top;ographical,and climatic conditions. This unigueness alone argues for a site specific
initial study. ' S o

LANDBIRDS - o
The attached list (Appendix A} does not include landbirds, arthough passerine migﬁnté
-account for a farge proportign of avian mortality associated wfth*‘toWers, guy wires, ertc.
_(NWCC 2001). At an Oregon wind turbine site, passerines accounfed fer 69 percent of
avian mortality (West 2007), but other studies have _repor'fed‘gasgerinesrrepresentir"lg up -

" to 80% of avian fatalities. A 2000 review of communication tower studies provides some .

relevant analogies to this project and provides references that emphasize the variables
that contribute to increases or decreases in avian mortality rates (height, guy w1res and
VlS!bl!lty factors) (Kerlinger 2000).

The F’omt Reyes Penmsula and the coastal environs of Marin and Sonoma
counties are well know as migratory routes for passerine birds attracting as dwerse an
array of species as can be found nearly anywhere in the U.S. (Stallcup 2005, Evens,
2008, Bolander and Parmeter 2001). Migrating landbirds, especially '“bird-of-'Eh'e-yL,agaﬁ'
(immatures) exhibit the coastal effect” during autumn migration, i.e. the tend to-
coricentrate along coastal en\nronments (Stewart 1972, Newton 2008). Blrd strikes at
anomalous structures at local coastal sites have not been studied systematically, b_ut
- anecdotal info}mation from the Point Reyes Lighthduse and the Farallon.Istands -
| suggests it can be significant. .

Because of the diversity of habitats—grassiands, forest, coasta[ scrub,
wetlands— available to landbirds along the Marin-Sonoma coast, avian spec:es diversity
is high. It wbuld be a mis'take to infer from studies at Montezuma Hills or Aitamont, areas
sufroﬁhded by grasé_iapd and relatively low avian species diversity, that anqmalous.

structures would produce comparable rates of avian mortality.

.’Sur‘nmam



Public agencies are mandated to protect of migratory birds (See Executive Orc.ieri131 86,
66 Fed. Reg. 3853 and “Memorandﬁm of Understanding to Promote the Conservation
of Migratory Birds" between U.S. Department of the Interior and the U.S. Fish and
Wildlife Service, Apnl 12, 2010) '

"The pfoposed project site is located amidst wetlands and 'coaétal envirohments that
have been designated as protected areas because of thear great natural diversity and

bloioglcai value, especially to birds. it is important to con5|der these unique values when

*evaluating the impacts of adding anomalous structures to the landscape and introducing .

potentiai hazards to the species that inhabit the area. The meteprqlog'ical and
topographical features of the landscape—especially the coastal fog, wind, and abrupt
ridgelrnes;_introduce variables that pose unique circumstahces that should be .
considered before any project is approved. An initial study to déﬁh_ﬁe"and identify these
variables is critical tb_ ensure that this project does not result in adverse impacts to native
wildlife.
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Appendix 1. Regularly occurr
complex. :

Greater White-fronted
Goose
Snow Goose

Ross's Goose
Brant

Cacklirng Goose
Canada Goose*
Tundra Swan
Wood Duck
Gadwall

Eurasian Wigeon
American Wigeon*
Maltard*
Blue-winged Teal
Cinnamon Teal
Northern Shoveler
Nerthern Pinfail*
Green-winged Teal
Canvasback
Redhead
Ring-necked Duck
Tufted Duck
Greater Scaup
Lesser Scaup
Harlequin Duck
Surf Scoter )
Yhite-winged Scoter
Black Scoter
. Long-tailed Duck
Common Goldeneye '
Barrow's Goldeneye
Hooded Merganser
Common Merganser
Red-breasted Merganser
Ruddy Duck
Red-throated Loon
Arctic Loon
Pacific Loon
Common Loon
Yellow-biiled Loon
Pied-billed Grebe
Horned Grebe
Red-necked Grebe
Eared Grebe
Westem Grebe
Clark's Grebe
American White Peilican
Brown Pelican

ing waterbirds in the Tomales bay ~Bodega Harbor

Brandt's Cormorant

Double-crested
Cormorant
Pelagic Cormorant

American Bittern
Great Blue Heron
Great Egret
Snowy Egret
Green Heron

Black-crowned Night-
Heron
Peregrine Falcon

Biack Rail

Clapper Rail”
Virginia Rail

Sora

Common Moorhen
American Coot
Btack-bellied Plover*

American Golden-Plover
Pacific Golden-Plover

Snowy Plover

Semipalmated Plover*

Killdeer

American Avocet
Spotted Sandpiper
Greater Yellowlegs
Willet

Lesser Yellowlegs
Whimbrel
Long-billed Curlew
Marbled Godwit
Ruddy Turnstone
Black Turnstone
Sanderling
Western Sandpiper*
Least Sandpiper”
Baird's Sandpiper
Pectoral Sandpiper
Dunlin

Short-billed Dowitcher*
Long-billed Dowitcher*

Wilson's Snipe

Red-necked Phalarope

Heermann's Gull
Mew Guit
Ring-billed Gull
California Gull
Herring Guii

Thayer's Gull
Western Guil

Glaucous;winged Gult
Caspian Tem
Forsfer's Tem

Elegant Tern
Common Murre
Pigeon Guillemot

102 species.




STATE OF GALIFORNIA — THE RESQURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION
NORTH CENTRAL COAST DISTRICT OFFICE

45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, CA 941052219

VOICE (415) 904-5260 FAX (415) 904-5400

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTIONIL. Appellant(s)

Name:

Mailing Address:

Susie Schiesinger, 5901 Redhif Road, Petaluma, CA 94952 Ph. 707.763.7979

Louise Gregg, Box 127, Tomales, CA 94971 Ph.707.878.2778

Bewerly Childs Mcintosh, 29 Woodland Awe, San Anselmo, CA 94960 Ph. 415.455.8316
Sid Baskin, 19 Twehe Oak Hill Drive, San Rafael, CA 94903 Ph. 415.499.1141

Helen Kozoriz, 1 Rydal Court, Oakland, CA 94611 Ph. 510.336. 0499

J&éfc G ST [O5H Y

SECTIONIIL. Decision Being Appealed

1.

O

&

Name of local/vort government:
County of Marin # UP 10-16/ CP 10-31 - Project |D#10-0006

Brlef descrlptlon of development being appealed:
Diane, Gregory & Francis Cornett; Nextera Energy Resources

To install a temporary 197.7-foot high meteorological research tower on
291.4-acre agricultural parcel.

Development's location (street address, assessor's parcel no., cross street, etc.):

2640 Whltaker Bluff Road, Petaluma (Marln County) (APN(s) 100»050-07)

Desqription of decision being appealed (check one.):

Approval; no special conditions TS N R VAR
. . .. . PREWTRT 112t
Approval with special conditions: COASTﬁEu(- F " ISSION

Denial NORTH GENTRAL COAST

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be

appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

~ 7 IOBECOMPLETED BY COMMISSION:
'APPEAL‘NO~ A 2-MAR-1}- 008
:DATE FILED = l ||‘ 201!

DISTRICT: NO { 'H\ CQINH‘&' ng& ’-'
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealed was made by {(check one):

Planning Director/Zoning Administrator
City Council/Board of Supervisors

Planning Commission

OOW O

Other
6.  Date of local government's decision: "),~— / "( —f O
7.  Local government’s file number (if any): Application No. 2-MAR-10-110

SECTION III. Identification of QOther Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a.  Name and mailing address of permit applicant:

S€€ pAGE #/

.. , . O (INIWERSE BLly/n
NEXTERR Enersy 7,\,00 (90?—‘406/ , FeoR (o7

b. Names and mailing addresses as avatlable of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

E S e mmwa 7 A /7.——/C/~}fa WM& Bos mFer~e
“ i pEe B

(2)  Name and addresses: a copy of the BOS minutes from the meeting of Dec 14, 2010 will be attached.
(3)

)



APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal

PLEASE NOTE:

Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appea! is allowed by law. The appeltlant, subsequent to filing the appeal, may
submit additionai information to the staff and/or Commission to support the appeal request.

The five named appellants are members of NO ALTAMONT IN WEST MARIN/SONOMA, an unincorporated asscciation
of Marin and Sonoma County ranchers, farmers, residents and envirenmentalists who oppose industrial wind turbine
projects in the Westem portions of Marin and Scnoma Counties.

The Marin County LCP for Unit Il originally... the verbiage here will be a cut and pasted from the LCP.

While the LCP would appear to exempt solar and wind projects, it is clear the exemption for wind did not include MET
towers or industrial wind turbine project/s.

The reason the North Central Coast Regional Commission rejected ail of Unit Il for power plant sitings was because of
the rich agricultural heritage of West Marin (and the West County of Scnoma), the extremely sensitive lands around the
Estero de San Antonio and Estero de Americano, the tidal influences, the incredible natural coastal resources in what
many describe as one of the most significant flyways (both North and South and East and West) in the Western
Hemisphere.The State Coastal Commission at the time rejected that recornmendation based on some vague
assumptions but today's facts reinforce the decision of the North Central Coast Regional Commission.

Tomales Bay was designated September 30, 2002 by the RAMSAR Convention "Wetland of international importance”.
the MET Tower sites lie midway between Bodega and Tomales Bays and within a network of important coastal
estuaries. (see Avocet Research Associates report dated 12/10/10-copy enclosed)

Approving MET towers in locations where industrial wind turbine projects would never be approved is like approving test
cit wells in either Tomales or Bodega Bay when everyone knows a commercial oil well project would never be approved
there.

The County advised, at the hearing on the 14th of Dec, 2010, there were two additional MET Tower applications coming.

~Marin has not addressed the cumulative impact of multiple MET towers in West Marin.

The approved project is inconsistent with LCP Unit i}, Articles 5. Land Resources, Sections:

30240 — 7,000 feet of guy wires holding the towers will be a significant disruption of habitat values and adversely impact
Species of Special Concem inciuding Bald and Golden Eagles, Northern Hamer, White Tailed Kite and Coopers Hawk
known to be in, on, over and around the site. If the County of Marin had conducted a proper CEQA process, the
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existence of the Listed Species, both Threatened and Endangered, would have been confinned.

30241 — Prime agricultural land is taken out of production.

30242 — Lands suitable for agriculture shall not be converted...

30244 — The project will adwersely impact paileontological resources. The site is mapped as Wilson Grove Formation.

30251 — The scenic and visual qualities will be adversely impacted by 197 foot towers on top of a hill at 457 foot

elevation. ~
Sesre SHLEGNGETR
And, ET AL ﬁ—P,ae'—A-c_.

Article 7. Industrial Deveiopment
30260 — the project is not a coastal-dependent industnial facility.

The Comett property is under a Williamson Act easement and as such cannot be deweloped for energy facilities at this
time. :

The Town of Tomales is listed as a Historical District of national importance.

The MET towers are in the path of US Coast Guard Rescue operations and will obstruct flight pattems of the helicopters
that make regular rescue missions between Two Rock, Bodega Bay and Tomales Bay.

A condition of approvai is once every two weeks the site will be checked/suneyed for dead/dying birds. Birds, especially
noctumal, will hit the guy wires and be scattered all over the property. Predators will pick up the dead/dying hirds before
those doing the sureys will find them.

The Marin County Board of Supenisors did not adopt the necessary findings at their meeting on the 14th of Dec,

2010. A resolution purportedly passed by the BOS was not passed on the 14th but later inserted into the official action
by county staff and is incorrectly labeled as being approved Dec 14th, 2010 in the information sent to the Coastal
Commission. The notice from the Coastal Commission includes Resolution # 2010-123 but that resolution was never
approved.

The 12/14/10 minutes approved by the Marin Board at their meeting of 1/4/11.includes a motion to approwe the
resolution but it was never before the BOS. (see the Marin County BOS packet for the meeting of 12/14/10)

The official Marin County website has the video of the meeting (a DVD is also enclosed). Supendsor Kinsey made the
mction to approwe the project and at no time did that motion refer to any findings or resolution. The resolution prepared
for the Board of Supenvsors by the staff for the hearing was a resolution to uphold the Salzman appeal to the Planning
Commission, that the project cannot be exempt from CEQA, that they upheld the Planning Commission's determination
that the project could iead to a significant environmental impact and directs the Community Dewelopment Agency to
prepare an Initial Study. (enclosed is the resoiution prepared for the Supenvsors to uphold the Planning Commission
action and the resolution purportedly approved).

The actual motion transcribed from the video states: Supendsor Kinsey moved “we uphold the appeal and allow the
project to proceed with a Categorical Exemption”. There is absolutely nc mention of any resolution, no resotution
number or findings of approwal, none,

These MET tower projects, the first. applied for in the Coastal Zone, are precedent setting as NextEra has contacted 15
ranch owners in both West Marin and the West County of Sonoma seeking leases for industrial wind turbine

projects. Other than a couple loosely worded paragraphs, the Coastal Act, Coastal Plan and LCPs are almost silent on
siting of MET towers and industrial wind turbines.

The application is premature, inconsistent with the Marin County LCP, Unit Il and should be denied. In addition, the
project is not exempt from the Califomia Environmental Quality Act.
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APPEAL FROM COASTAL PERMIT DECISION QF LOCAL GOVERNMENT (Page 4)

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

@MWZG—%Mf J o~ =1l

7,45(&,7 77- 7(‘953@; orfoF /it Signature of Appellant(s) or Authorized Agent

M //4/;0#/ pate:

Note If signed by agent, appellant(s) must also sign below.

Section VL. Agent Authorization

[/We hereby authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:
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MARIN COUNTY BOARD OF SUPERVISORS ’t
- 05 /(J

RESOLUTION NO.

A RESOLUTION DENYING THE NEXTERA ENERGY RESOURCES APPEAL AND k"/l
SUSTAINING THE SALZMAN ET AL. APPEAL OF THE
CORNETT COASTAL PERMIT (10-31) AND USE PERMIT (10-16)
2640 WHITAKER BLUFF ROAD, PETALUMA
PROJECT {D 10-00086

ASSESSOR'S PARCEL 100-050-07
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SECTION i: FINDINGS

3 WHEREAS NextEra Energy Resources, on behalf of property owners Diane, Gregory, and
Francis Cornett, proposes to install a temporary 197.7-foot high meteorological research tower on
a 291.4-acre agricultural parcel. The stand-alone tower would be a 10-inch diameter galvanized
steel tube that tapers to 8 inches at the top. The tower would be anchored by twenty-four ¥a-inch

~ guy wires: three guy wire anchors placed on each of four axes at intervals of 131, 148, and 167
feet from the tower. The tower would be located on a ridge and maintain the following setbacks:
222 feet from the northerly property line; 1,149 feet from the westerly property line, and 2,008 feet
from the easterly property line. Small meteorological research and bat monitoring devices will be
attached to the tower, along with a solar panel to power the instruments. Installation of the met:
towers would not resuit in substantial grading. Access to the tower would be by existing farm
roads. The meteorological instruments would collect data to inform future decisions regarding the
suitability of the area for wind energy production. The collected data would be transmitted
wirelessly for further analysis off-site. The temporary research tower would be removed within 3
years of installation. The subject property is located at 2640 Whitaker Bluff Road, Petaluma and
is further identified as Assessor's Parcels 100-050-07.

.  WHEREAS the Marin County Ceputy Zoning Administrator (DZA) held a duly-noticed pubiic .
heaning August 26, 2010 to consider the merits of the project and hear testimony in favor of and in
opposition to the project, after which the DZA, in accordance with Marin County Code Sections
22.56.1301 (Coastal Permit) and Section 22.88.020! (Use Permit), issued a conditional approval of
the project. Approval included a post-construction avian and bat monitoring program that would be
submitted to the Marin County Community Development Agency every six months. The
monitoring program would consist of monitoring during periods of nesting, roosting, foraging, and
migration, -including nocturnal migration. The monitoring program would be in accordance with
criteria established by the U. S. Fish and Wildlife Service (USFWS), the California Department of
Fish and Game (CDFG), or PRBO Conservation Science. The required monitoring program would
be conducted by a professional biologist or an ornithologist approved by the Marin County
Environmental Coordinator. The purpose of the monitoring is to gather additional research data to
evaluate the need for any resources protection measures. :

. WHEREAS on September 2, 2010, Barbara Salzman, Nona Dennis, Carolyn Longstreth, Louise
: Gregg, Susie Schiesinger, Beverly Mclintosh, Helen Kozoriz, Kit McSweeney, and Chips
Armstrong filed a timely appeal objecting to the Jablons Coastal Permit and Use Permit approval.
The appellants asserted that the project may result in adverse environmental impacts and does

not qualify for a Categorical Exemption.

Cornett CP_UP_BOS reso.doc
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WHEREAS the Marin County Planning Commission held a duly noticed public hearing on October
25, 2010, to consider the merits of the project and appeal, and hear testimony in favor.of, and in
opposition to, the project. After which, the Planning Commission determined, in accordance with
the requirements of the Califomia Environmental Quality Act (CEQA), that the project does not
qualify for an exemption pursuant to CEQA Guidelines Section 15303, 15304, and 15306,
because these categorical exemptions cannot be used in cases where there is a reasonable
possibility that it will have a-significant environmental impact due to unusual circumstances
(CEQA Guidelines Section 15300.2(c).) Unusual circumstances include the project's location on a
ridge line, in an area close to a tidal creek and estero that has large avian populations, and in an
area subject to heavy, frequent fog in combination with the network of guy wires to support the
proposed tower. The Planning Commission determined that an Initial Study is required to assess
the unusual circumstances that couid lead to a significant environmental impact. Until an Initial
Study is conducted, no determination can be made on the merits of the Cornett Coastal Permit
and Use Permit.

WHEREAS on November 1, 2010, NextEra Energy Resources filed a timely appeal objecting to
the Planning Commission’s decision, asserting that the Commission’s conclusions were

erroneous, and heavily influenced by disinformation and speculation, particularly in regards to
CEQA.

WHEREAS the Marin. County Board of Supervisors held a duly noticed public hearing on
December 14, 2010, to consider the merits of the project and appeal, and hear testimony in favor
of, and in opposition to, the project.

WHEREAS, the Board of Supervisors upheld the Planning Commssnons determination that an
Initial Study is required to assess the unusual circumstances that could lead to a significant
environmental impact, as discussed below: -

A, The appellant asserts that the Planning Commission applied an inappropriate standard of
significant effect.

The appellant asserts that the Planning Commission provided no evidence that there were
any ‘“significant effects” that would warrant an Initial Study. In particular, they cite CEQA
Guidelines Section 15065(a)(1) which identifies the following finding for a significant effect:
a project would have the potential to substantially degrade the quality of the environment; -
substantially reduce the habitat of a fish or wildiife species; cause a fish or wildiife
population to drop below self-sustaining levels; threaten to eliminate a plant or animal
community; or substantially reduce the number or restrict the range of an endangered rare
or threatened species. Studies of other existing met towers indicate there is no sugnlf:cant
impact to birds and bats from temporary met towers.

The Planning Commission found that both projects do not qualify for a Categorical
Exemption pursuant to California Environmental Quality Act (CEQA) Guidelines Sections
15303, 15304, and 15306 because there is a reasonable possibility that they would have a
significant effect on the environment due to unusual circumstances. Pursuant to CEQA
Guidelines Section 15300.2(c) - Exceptions to Categorical Exemptions, a project-cannot be
considered Categorically Exempt when a significant effect could occur due to unusual
circumstances. In this case, unusua! circumstances include the projects’ location in the
coastal zone, on ridge lines, within an aréa close to the Estero de San Antonio that has
large avian populations, in the Pacific Flyway, and in an area subject to heavy, frequent
fog. The Local Coastal Program (LCP) Unit il identifies Estero de San Antonio as a unique

Cornett CP_UP _BOS reso.doc
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“seasonal estuary” whose connection to the ocean is periodically closed. According to the
LCP, animal life in both the Estero de San Antonio and northerly Estero Americano
inciudes 71 species of water and marsh-related birds and 66 species of terrestrial birds.
The mouth of the Estero de San Antonio is over 1.5 miles from the Jablons site and 2.5
miles from the Cornett site. While there is uncertainty regarding whether the projects would
result in significant impacts, the Planning Commission determined that the appropriate
means to address this uncertainty is through the process of preparing an Initial Study.

The appeliant asserts that an Initial Study would be meaningless.

The appellant’ asserts that the Commission’s interest to review the past-construction
biological monitoring protocols should have led to a continuance of the hearing, rather than
an approval of the appeal, and that such a desire was not cause to require an Initiai Study.

The Planning Commission determined that the monitoring protocol should be developed
and evaluated in the Initial Study to ensure that adequate safeguards to prevent undue bird
and bat mortality would be put in place befare construction. Such safeguards could include
a measure that would require the deconstruction of the met towers if a certain threshold of
bird or bat strikes occurred. An Initial Study would also allow for a comparison of studies
done on similar projects elsewhere to the conditions at the proposed locations. Further, the
level of environmental review conducted for the current projects sets a precedent for future

met tower applications, particularly in the coastal zone. I[tem 3 below provides a response

regarding the appeliant's assertion that the hearing should have been continued.
' The appellant asserts that a continuance was needed, but not alfowed.

The appellant asserts that Marin County’s procedural requirements for continuing hearings
_are an anomaly, and that the Planning Commission should have been allowed to continue
the hearing to allow the applicant to provide additional information and to review other
studies of similar projects. Government Code Section 65950(b) allows an agency and a
project applicant to mutually agree to extend the time limits for a final decision on a project
up to a maximum of 90 days, hut County policy for appezls allows agreement from &

9

appellant for a continuance. Before the Planning Commission had been informed by staff of

this technicality, they voted to continue the Commission’s hearing to a future date to allow
them to review outside studies of similar projects that had been conducted and for
additional site specific biological studies to be submitted by the applicant. It was not

possible to secure the approval of the appellants to continue the hearing because some of

the appellants had left the hearing before the Commissioners came to the conclusion that
they lacked the evidence to determine whether the projects qualify for categorical
exemptions.

In response to the Planning Commission’s request for more information, NextEra Energy
hired Curry & Kerlinger, LLC to conduct a site assessment to detenmine if there is a
- potential for significant impacts to birds and bats from the proposed project. Paul Kerlinger
is a nationaily recognized avian expert cited by Salzman et al. in their appeal to the
Planning Commission. In summary, based on a series of site visits and on data available
from comparable temporary guyed met towers in the Bay Area, the assessment finds no
unusual circumstances and no significant effects anticipated from the proposed projects to
warrant an initial Study. NexiEra also submitted a draft protocol for a post-construction
avian and bat monitoring program, which expands the scope of the project to identify
species in the area that may be impacted by future wind energy facilities. The monitoring

Comett CP_UP_BOS reso.doc
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program is intended for informational purposed and is not a study of potential impacts from
the temporary met towers. This is included as Attachment 5. In addition, the following
outside studies are entered into the record for review as requested by the Planning
Commission:
» Shiloh i, Solano County:
http://www.co_ solano.ca.us/civicalfilebank/blobdload asp?BloblD=8914 (Updated version
of report previously on record) '

e Shiloh ll, Solano County:
hitp:/Awww.co.solang.ca.us/civicaffilebank/blobdload.asp?BloblD=8916

¢ Hamilton Ranch, Solano County: _
http:/fwww.co.solano.ca.us/civicaffilebank/blobdload.asp?BlobiD=8918

SECTION II: ACTION

NOW, THEREFORE, BE IT RESOLVED that the Marin County Board of Supervisors hereby upholds
the Salzman et al. Appeal, finds that the project cannot be exempt from CEQA, and directs the
Community Development Agency to prepare an Initial Study for the Cornett Coastal Permit (CP 10-31)
and Use Permit (UP 10-16.) .

SECTION lli: VOTE )

PASSED AND ADOPTED at a regular meeting of the Marin County Board of Supervisors of the County -

of Marin, State of California, on the 14th day of December 2010, by the foilowing vote:

AYES:
NOES: .
ABSTAIN:
ABSENT:
, JUDY ARNOLD, PRESIDENT
MARIN COUNTY BOARD OF SUPERVISORS
Attest:

' Matthew H. Hymel
Clerk of the Board of Supervisors -
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RESOLUTION NO. 2010-123 ' MAHSSION

RESOLUTION OF THE MARIN COUNTY BOARD OF SUPERVISORS
A RESOLUTION SUSTAINING THE NEXTERA ENERGY RESOURCES APPEAL AND
CONDITIONALLY APPROVING THE _

- CORNETT COASTAL PERMIT (10-31) AND USE PERMIT (10-16)
/Jr LS 2640 WHITAKER BLUFF ROAD, PETALUMA
— PROJECT iD 10-0006

i
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SECTION I: FINDINGS -

.  WHEREAS NextEra Ensrgy Resources, on behalf of property owners Diane, Gregory, and
Francis Cornett, proposes to install a temporary 137.7-foot high meleorologlcal research tower
{met tower} on a 291.4-acre agriculturat parcel. The stand-alone tower would be a 10-inch
dlameter galvanized steel tube that tapers to 8 inches at the top. The tower would be anchored by
twenty-four Yi-inch guy wires: three guy wire anchors placed on each of four axes at Intervals of
131, 148, and 167 feet from the tower. The guy wires would be marked with orange aviation
warning balls near the fop of the tower and with bird delerrant devices In accardance with U. S.
Fish and Wildiife Service, California Department, The tower would be focated on a ridge aiu
would have the following setbacks: 572 feet from the northerly property !ine, 400 feet from the
gasterly property line, and 1,046 feet from the southerly property line. Small meteorological
research and bat monitoring devices would be attached to the tower, along with a solar panel to
power the Insfruments. installation of the met tower would not result in substantial grading.
Access to the tower would be by existing farm roads. Meteorological data would be transmitted
wirelessly for further analysis off-site. The project would include a post-construction avian and bat
data collection program, with results submitted every four manths ta the Marin County Community -
Development Agency; data collection would occur during periods of nesting, roosting, foraging,
and migration, Including nocturnat migration, and would include carcass counts in the vicinity of
the met towsr andfor a similar site proposed for the installation of a met tower (Jablons CP 10-30
and UP 10-15, Assessor's Parcels 100-050-29.) The avlan and bat data collection program would
be in accordance with criferia established by the U. S, Fish and Wildlife Service (USFWS), the
California Department of Fish and Game (CDFG), or PRBO Conservation Sclence. Data
collection would be conducted by a professional biologist or an ornithologist approved by the
Marin County Environmental Coordinator. The temporary research tower would be removed within
3 years of Installation. All gathered information would Inform future decisions regarding the
suitability of the area for wind energy production. The subject property is located at 2640
Whitaker Biuff Road, Petaluma and is further identifled as Assessor's Parceis 100-050-07.

it. WHEREAS the Marin County Dsputy Zoning Administrator (DZA} held a duiy-noticed public
» hearing August 26, 2010 to consider the merits of the project and hear testimony in favorof and in
opposition to the project, after which the DZA, in accordance with Marin County Code Sections
22.56.1301 {Coastal Permit) and Section 22,88.0201 (Use Permit), issued a conditional approvat of
the project. :

lil. WHEREAS on September 2, 2010, Barbara Salzman, Nona Dennis, Carclyn Longstreth, Louise
Gregg, Susie Schiesinger, Beveriy Mcintosh, Helen Kozoriz, Kit McSwaeney, and Chips
Armstrong filed a timely appseal objecting fo the Jablons Coastal Permit and Use Permit approval.
The appellants asserted that the project may result in adverse environmental Impacts and would
not qualify for a Categorical Exemption.

Resolution No. 2010-123
Page 1 of 10



SECTION lil: VESTING AND PERMIT DURATION

NOW, THEREFORE BE IT FURTHER RESOLVED that the appimnt must vest this approval by
substantially completing all conditions of approval and commencing the allowed use by December 14,
2012, or all rights granted in this approval shall lapse unless the applicant applies for an extension at.
least 10 days bafore the expiration date above and the Community Development Agency staff approves
it. An extension of up to four years may be granted for cause pursuant to Section 22.56.050.8.3 of the
Marin County Code.

NOW, THEREFORE BE IT FURTHER RESCLVED that this Use Fermit shail be valid for up to 3 years
of operation from the date of the Final Building Permit Inspection, uniess the conditions of approval
are viclated, in which case the Use Permit may be revoked. The applicant shall submit an application to
renew the Use Permit at least 60 days prior to the expiration of the Use Permit, Should the Use Permit

. expire without benefit of a renewal, all equipment and structure shafl be removed and the site shall be
returned to its preexisting conditions. - .~ , _ :

SECTION li: VDT'E

PASSED AND ADDPTED ata regular meeting of the Marln Coun!y Board of Supervisors of the County
.-of Mann Stahe of Califomnia, on. the A4th day af.December.2010,.by the following vots:

AYES: SUPERVISORS Susan Adams, Harold C. Brown, Jr., Charles McGlashan, Steve Mnsey,
Judy Arnold
NOES: "NONE -

ABSENT: NONE

(Ll Conotst

PRESIDFT B&ARD OF SUPERVISORS -

ATTEST:

Resclufion No, 2010-123
Page 10 of 10
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