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EXECUTIVE SUMMARY

The Coastal Commission received a consistency determination from the Bureau of Indian Affairs
(BIA) for the transfer of three parcels of land, totaling approximately 22.6 acres and currently
owned in fee title by the Smith River Rancheria (Tribe), into federal trust status with the United
States as trustee on behalf of the Tribe. The Tribe proposes to construct 26 single-family
residences (SFR) on 19.1 acres and 18,000 square-feet of commercial/office/retail space on 3.5
acres of the 22.6-acre project site. The proposed SFRs would be single- or two-story buildings
between 1,000 and 3,000 square-feet in floor-area size. The three subject parcels are not
contiguous with the Rancheria's current trust lands to the south and are located on the east
(inland) side of Highway 101 approximately one-half mile north of the center of the Rancheria,
which itself is located three miles northwest of the town of Smith River in Del Norte County.

The current Del Norte County General Plan land use designation for the three parcels is Rural
Residential — 1 dwelling unit per two acres (RR 1/2), and the current County zoning for the
parcels is Rural Residential Agriculture (RRA-2) with a minimum parcel size of two acres. The
proposed commercial/office/retail land use would not be allowed under the general plan or
zoning ordinance applicable to the subject parcels. The proposed residential density (29 SFRs
over 19.1 acres) for the subject parcels is equivalent to three dwelling units per two acres, which
is three times the density currently allowed by the general plan and zoning ordinance for the
parcels. Should the subject parcels be placed into federal trust status for the Smith River
Rancheria, the parcels would no longer be subject to the County's general plan or zoning
designation or to other state and local government land use and development regulatory controls.

The Commission acknowledges that a formal and legal subdivision is not proposed by the BIA in
this consistency determination. However, the proposed residential and commercial/retail/office
structures that are a part of the consistency determination raise Coastal Act development policy
questions that would be addressed by the Commission were it evaluating a multiple-lot
subdivision on the three subject parcels. That is, the proposed structures hold the potential to
generate impacts on coastal resources similar to those potentially generated by a formal
subdivision and development of the parcels. Interconnected with the development policy issues
is the potential effect of the proposed residential and commercial development on the type and
quality of public views of the coastal zone along the Highway 101 corridor. The trust transfer
and subsequent development (in particular, the commercial/retail buildings) would alter the
pattern of rural residential development and introduce commercial structural elements into the
Highway 101 viewshed that are currently found only adjacent to the Oregon state line, to the
south of the project site at the center of the Rancheria, and further south adjacent to the mouth of
the Smith River. While the proposed commercial and residential structures would not block
scenic public views along Highway 101, they would introduce an intensity of development
immediately alongside the Highway 101 view corridor that is not compatible with the current
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landscape scene between Lopez Creek and the Oregon border. Moreover, the scenic character of
the area is an important element of the recreational value of this area.

Should all 26 SFRs be constructed, the effective parcel size in the residential development would
appear to be significantly smaller than adjacent and nearby parcels in this area. The Commission
believes this would establish an adverse precedent for future development of existing parcels,
either by the Tribe in future fee-to-trust applications or by other property owners through
changes to the County general plan and zoning ordinance. The introduction of commercial/
retail/office development in this area would establish a similar adverse precedent. For these
reasons, the proposed commercial/retail/office development along Highway 101 on the western
edge of the project site, and the proposed density of the residential development across the
balance of the project site - both of which would go forward should the subject parcels be taken
into trust by the BIA for the Smith River Rancheria - are not consistent with the concentration of
development and visual resource policies of the Coastal Act.

The Commission must also examine the potential coastal zone effects of placing the subject
parcel into federal trust status, and the subsequent elimination of state and local government land
use and development regulatory controls. Currently, there is no absolute assurance that once the
subject parcels are placed into federal trust status that the proposed residential housing and
commercial/retail project would be implemented. In theory, any number of alternative projects
could subsequently be proposed and developed for the project site and these would not be subject
to local and state regulatory development controls, including coastal development permitting
under the Del Norte County LCP and any potential permit appeal authority the Commission itself
might have for a project on the subject parcels. The Commission would retain its Coastal Zone
Management Act federal consistency authority over the subject parcel once it is placed in federal
trust status, but Commission review would only be triggered if a federal permit, authorization, or
funding is needed for future proposed development on the parcel.

In order for the proposed trust transfer to be found consistent with these Coastal Act policies, the
project would need to be modified as follows:

1. Revised Site Plan for Residential Development. The Bureau of Indian Affairs will
prepare a revised site plan for residential development on APNs 101-110-09, 101-110-06,
and 101-110-27 for Smith River Rancheria that includes no more than eleven single family
residences and associated accessways/driveways off Ocean View Drive. The revised site
plan will not include commercial/retail/office space development on the subject parcels.
The revised site plan will include landscape buffering along Highway 101 to minimize
impacts to scenic visual resources. The revised site plan will retain all currently proposed
SFR design standards; avoidance, minimization, and mitigation measures to protect coastal
resources on the project site; and construction and post-construction best management
practices.

2. Agreement for Future Development. The Bureau of Indian Affairs will modify the
project to include adoption by Smith River Rancheria, and submittal to the Executive
Director for his review and concurrence, Tribal Ordinances or other equivalent mechanisms
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which: (1) restrict future development on the subject parcels (APNs 101-110-09, 101-110-
06, and 101-110-27) to eleven single family residences; (2) include provisions that the
ordinances will not be altered without authorization by the Commission; and (3) include a
waiver of sovereign immunity.

Absent such modifications, the Commission could not find the proposed project consistent with
the concentration of development and scenic and visual resource policies of the CCMP (Coastal
Act Sections 30250(a) and 30251).

Plant and animal field surveys were conducted in 2006 and 2009 and concluded that the parcels
contain only disturbed habitat types and that no listed species are present. In addition, portions
of the parcels are mowed, graded, or urbanized with asphalt pavement, landscaping, and
structure and utility placement. The proposed project would not adversely affect any
environmentally sensitive habitat, includes design measures and buffer areas to avoid
development near two mapped swales, and includes water quality protection and mitigation
measures. The project is consistent with the water quality and environmentally sensitive habitat
policies of the CCMP (Coastal Act Sections 30231 and 30240).

The project area is located within the ancestral lands of the Tolowa Indians. Field surveys of the
project area conducted in 2005, 2006, and 2007 concluded that no historic properties, potentially
eligible historic properties, archaeological resources, or cultural resources were located on the
project site. The project includes response and mitigation measures should discovery of such
resources occur during construction activities. The project will not adversely affect cultural
resources and is consistent with the cultural resource policy of the CCMP (Coastal Act Section
30244).

STAFF SUMMARY AND RECOMMENDATION

I. STAFF SUMMARY.

A. Project Description. The Bureau of Indian Affairs (BIA) has submitted a consistency
determination for the transfer of three parcels of land, totaling approximately 22.6 acres and
currently owned in fee title by the Smith River Rancheria (Tribe), into federal trust status with
the United States as trustee on behalf of the Tribe (Exhibits 1 and 2). The Tribe proposes to
construct 26 single-family homes on 19.1 acres and 18,000 square-feet of commercial/office/
retail space on 3.5 acres of the 22.6-acre project site (Exhibit 3). The subject properties are
described as follows:

= Bartley Parcel: 6.0 acres, APN 101-110-09, currently vacant

= Bridge (a.k.a. Scott) Parcel: 3.41 acres, APN 101-110-06, currently one single-family
home present

= Haswell Parcel: 13.18, APN 101-110-27, currently two single-family homes present
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The three subject parcels are not contiguous with the Rancheria's current trust lands to the south.
The parcels are located on the east (inland) side of Highway 101 approximately one-half mile
north of the center of the Rancheria, which itself is located three miles northwest of the town of
Smith River on the extreme northern California coast in Del Norte County. The parcels are
bounded on the east by Ocean View Drive, which runs in a north-south direction east of and
parallel to Highway 101 (Exhibits 4 and 5). The commercial/office/retail project includes five
buildings directly adjacent to, and which would take vehicle access from, Highway 101. Three
of the commercial buildings would be placed on the Haswell parcel and two buildings on the
Bartley parcel. Vehicle access to the 26 single-family residential structures (SFR) and the three
existing SFRs would be from Ocean View Drive via two cul-de-sac drives, one serving the larger
Haswell parcel and one serving the two southern parcels. Seven SFRs are proposed for the
Bartley parcel, two SFRs for the Bridge parcel (in addition to the one existing SFR), and 17
SFRs for the Haswell parcel (in addition to the two existing SFRs). The proposed SFRs would
be single- or two-story buildings between 1,000 and 3,000 square-feet in floor-area size. The
BIA states that existing utility services in the area (e.g., water, electricity, natural gas/propane,
communications) can adequately serve the proposed SFRs and commercial uses. Water would
be supplied by either the Rancheria's water supply system or the Smith River Community
Services District. All the proposed structures would be served by the Rancheria’'s newly
constructed wastewater treatment system. Stormwater detention basins (each approximately 0.2
acres in size) would be constructed on the Haswell and Bartley parcels. Best management
practices would be implemented during project construction to avoid adverse impacts to water
quality, drainage, soils, air quality, and traffic.

The consistency determination includes a project Environmental Assessment (Natural
Investigations Company, October 2010) which provides background information on the
Rancheria:

The 190-acre Smith River Rancheria was established in 1908 as one of the three serving the
Tolowa people. However, as part of the California Rancheria Act of 1958, the Smith River
Rancheria was terminated. During the period of termination, the land that formerly
comprised the Rancheria was allotted to individual members and as much as 40% of that
land was sold to non-Indians. On December 15, 1983, the Tolowa Indians of the Smith
River Rancheria was restored as a federally-recognized Indian tribe as a result of the
Hardwick v. United States, a class-action suit involving 17 California Indian rancherias
unlawfully terminated by the United States Bureau of Indian Affairs....

The Rancheria is a checkerboard configuration totaling 534 acres split between 45 different
parcels with various trust and fee holdings. The Tribe operates a number of different
facilities on Rancheria lands including administrative offices, the Lucky 7 Casino, Lucky 7
Fuel Mart, Howonquet Community Center/Headstart and Day Care Facility, elder housing,
rental units, United Indian Health Services, and Community and Family Services.

The Environmental Assessment included an analysis of two alternatives to the proposed project
and a discussion of alternatives that were eliminated from further consideration. The Reduced
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Intensity Alternative (Exhibit 6) includes placing the three subject parcels into federal trust for
the benefit of the Tribe but structural development would be reduced by approximately one-half:

... only 4 residential units would be developed on the Bartley parcel and no new residential
units on the Bridge parcel. The commercial/retail space on the Bartley parcel would be
reduced to 4,000 square feet. On the Haswell parcel, only 9 residential units would be
developed, and the commercial/retail space would be reduced to 5,000 square feet.

Under the No-Action Alternative, the three parcels would not be placed into federal trust and the
parcels would not be developed as described in the proposed or reduced intensity alternatives.
Jurisdiction of the parcels would remain with Del Norte County and the Tribe could develop the
parcels consistent with current County zoning.

The Environmental Assessment describes other project alternatives that were eliminated from
further consideration by the Tribe:

The Tribe considered other locations for the development of tribal housing and
commercial/retail. However, the Tribe does not own or control property that is sufficient in
size and otherwise appropriate for the development of these land uses. Many other
available properties, for example, do not have frontage on Highway 101; other available
properties are located far outside of the Rancheria boundaries. As a result, no reasonable
off-site alternatives have been identified or evaluated in greater detail in the EA.

The Environmental Assessment states that the proposed development project land uses:

... are not entirely consistent with the permitted uses of the current zoning. However, the
proposed uses do not represent a significant change in planned land uses, because such land
uses are not expected to result in significant conflicts with adjacent residences.

The current Del Norte County General Plan land use designation for the three parcels is Rural
Residential — 1 dwelling unit per two acres (RR 1/2), and the current County zoning for the
parcels is Rural Residential Agriculture (RRA-2) with a minimum parcel size of two acres. The
proposed commercial/office/retail land use would not be allowed under the general plan or
zoning ordinance applicable to the subject parcels. The proposed residential density (29 SFRs
over 19.1 acres) for the subject parcels is equivalent to three dwelling units per two acres, which
is three times the density currently allowed by the general plan and zoning ordinance for the
parcels. Should the subject parcels be placed into federal trust status for the Smith River
Rancheria, the parcels would no longer be subject to the County's general plan or zoning
designation or to other state and local government land use and development regulatory controls.

B. Federal Agency's Consistency Determination. The BIA has determined the project
consistent to the maximum extent practicable with the California Coastal Management Program
(CCMP).
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I1. Staff Recommendation.

The staff recommends that the Commission take the following action:

Motion: I move that the Commission concur with the BIA’s consistency determination CD-
063-10 that the project described therein is fully consistent, and thus is consistent to
the maximum extent practicable with the enforceable policies of the California
Coastal Management Program (CCMP).

Staff Recommendation:

Staff recommends a NO vote on the motion. Failure of this motion (following the staff’s
recommendation) will result in an objection to the determination and adoption of the
following resolution and findings. An affirmative vote of a majority of the Commissioners
present is required to pass the motion.

Resolution to Object with Consistency Determination:

The Commission hereby objects to the consistency determination made by the BIA for the
proposed project, finding that: (1) the project is not consistent with the California Coastal
Management Program; and (2) the project is not consistent to the maximum extent
practicable with the California Coastal Management Program.

I11. Applicable Legal Authorities. Section 307 of the Coastal Zone Management Act
(CZMA) provides in part:

(c)(1)(A) Each Federal agency activity within or outside the coastal zone that affects any
land or water use or natural resource of the coastal zone shall be carried out in a
manner which is consistent to the maximum extent practicable with the enforceable
policies of approved State management programs.

A. Procedure if the Commission finds that the proposed activity is inconsistent with the
CCMP.

Section 930.43(a) of the federal consistency regulations (15 CFR § 930.43(a)) requires that, if
the Commission’s objection is based on a finding that the proposed activity is inconsistent with
the CCMP, the Commission must identify measures, if they exist, that would bring the project
into conformance with the CCMP. That section states that:

(a) In the event the State agency objects to the Federal agency’s consistency
determination, the State agency shall accompany its response to the Federal agency with
its reasons for the objection and supporting information. The State agency response shall
describe: (1) How the proposed activity will be inconsistent with specific enforceable
policies of the management program; and (2) The specific enforceable policies (including
citations).(3) The State agency should also describe alternative measures (if they exist)
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which, if adopted by the Federal agency, would allow the activity to proceed in a manner
consistent to the maximum extent practicable with the enforceable policies of the
management program. Failure to describe alternatives does not affect the validity of the
State agency’s objection.

As described below in the Concentration of Development/Scenic and Visual Resources section
of this report, the proposed project is not consistent to the maximum extent practicable with the
CCMP. Pursuant to the requirements of Section 930.43 of the federal regulations implementing
the CZMA (in Title 15 of the Code of Federal Regulations), the Commission is responsible for
identifying measures, if they exist, that would bring the project into compliance with the CCMP.
The Commission believes that it would be possible to bring this project into compliance with the
CCMP if the BIA were to implement the following measures:

1. Revised Site Plan for Residential Development. The Bureau of Indian Affairs will
prepare a revised site plan for residential development on APNs 101-110-09, 101-110-06,
and 101-110-27 for Smith River Rancheria that includes no more than eleven single family
residences and associated accessways/driveways off Ocean View Drive. The revised site
plan will not include commercial/retail/office space development on the subject parcels.
The revised site plan will include landscape buffering along Highway 101 to minimize
impacts to scenic visual resources. The revised site plan will retain all currently proposed
SFR design standards; avoidance, minimization, and mitigation measures to protect coastal
resources on the project site; and construction and post-construction best management
practices.

2. Agreement for Future Development. The Bureau of Indian Affairs will modify the
project to include adoption by Smith River Rancheria, and submittal to the Executive
Director for his review and concurrence, Tribal Ordinances or other equivalent mechanisms
that: (1) restrict future development on the subject parcels (APNs 101-110-09, 101-110-06,
and 101-110-27) to eleven single family residences; (2) include provisions to ensure that the
ordinances will not be altered without authorization by the Commission; and (3) include a
waiver of sovereign immunity.

B. Consistent to the Maximum Extent Practicable.

Section 930.32 of the federal consistency regulations provides, in part, that:

(2)(1) The term “*consistent to the maximum extent practicable’” means fully consistent
with the enforceable policies of management programs unless full consistency is
prohibited by existing law applicable to the Federal agency.

The Commission recognizes that the standard for approval of federal projects is that the activity
must be “consistent to the maximum extent practicable” (CZMA Section 307(c)(1)). This
standard allows a federal activity that is not fully consistent with the CCMP to proceed, but only
if compliance with the CCMP is “prohibited [by] existing Federal law applicable to the Federal
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agency's operations.” The BIA did not provide any documentation to support a maximum extent
practicable argument in its consistency determination or in any subsequent documents.
Therefore, there is no basis to conclude that existing law applicable to the Federal agency
prohibits full consistency.

C. Eederal Agency Response to Commission Objection. Section C(a)(i) of Chapter 11 of the
CCMP requires federal agencies to inform the Commission of their response to a Commission
objection. This section provides:

If the Coastal Commission finds that the Federal activity or development project ... is not
consistent with the management program, and the federal agency disagrees and decides
to go forward with the action, it will be expected to (a) advise the Coastal Commission in
writing that the action is consistent, to the maximum extent practicable, with the coastal
management program, and (b) set forth in detail the reasons for its decision. In the event
the Coastal Commission seriously disagrees with the Federal agency's consistency
determination, it may request that the Secretary of Commerce seek to mediate the serious
disagreement as provided by Section 307(h) of the CZMA, or it may seek judicial review
of the dispute.

The federal consistency regulations reflect a similar obligation; 15 CFR 8930.43 provides:
State agency objection. ...

(d) In the event of an objection, Federal and State agencies should use the remaining
portion of the 90-day notice period (see §930.36(b)) to attempt to resolve their
differences. If resolution has not been reached at the end of the 90-day period, Federal
agencies should consider using the dispute resolution mechanisms of this part and
postponing final federal action until the problems have been resolved. At the end of the
90-day period the Federal agency shall not proceed with the activity over a State
agency’s objection unless: (1) the Federal agency has concluded that under the
“‘consistent to the maximum extent practicable’” standard described in section 930.32
consistency with the enforceable policies of the management program is prohibited by
existing law applicable to the Federal agency and the Federal agency has clearly
described, in writing, to the State agency the legal impediments to full consistency (See
88930.32(a) and 930.39(a)), or (2) the Federal agency has concluded that its proposed
action is fully consistent with the enforceable policies of the management program,
though the State agency objects.

(e) If a Federal agency decides to proceed with a Federal agency activity that is
objected to by a State agency, or to follow an alternative suggested by the State agency,
the Federal agency shall notify the State agency of its decision to proceed before the
project commences.

! 15 CFR Section 930.32.
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IV. Findings and Declarations:

The Commission finds and declares as follows:

A. Concentration of Development/Scenic and Visual Resources. The Coastal Act provides
the following:

Section 30250(a). New residential, commercial, or industrial development, except as
otherwise provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it or, where such areas are not
able to accommodate it, in other areas with adequate public services and where it will not
have significant adverse effects, either individually or cumulatively, on coastal resources.
In addition, land divisions, other than leases for agricultural uses, outside existing
developed areas shall be permitted only where 50 percent of the usable parcels in the area
have been developed and the created parcels would be no smaller than the average size of
surrounding parcels.

Section 30251. The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of surrounding
areas, and, where feasible, to restore and enhance visual quality in visually degraded areas.
New development in highly scenic areas such as those designated in the California
Coastline Preservation and Recreation Plan prepared by the Department of Parks and
Recreation and by local government shall be subordinate to the character of its setting.

As described previously in this report, the BIA proposes to place the three subject parcels into
federal trust status for the benefit of Smith River Rancheria. Once placed into trust status, the
parcels would no longer be subject to state or local government land use and development
regulatory controls. After the subject parcels are placed into federal trust status, Smith River
Rancheria then proposes to construct on the three parcels 26 single family residences (SFR; three
existing SFRs would remain as well) and 18,000 square-feet of commercial/office/retail space in
five buildings fronting Highway 101. There is no current proposal to subdivide the three parcels
into smaller parcels for each of the proposed residential and commercial structures.

The subject parcels owned in fee title by the Smith River Rancheria are currently subject to the
development policies of the North Coastal Subarea — Area 1 Planning Unit of the Del Norte
County Local Coastal Program (LCP). The project Environmental Assessment states that the
current Del Norte County General Plan and LCP land use plan land use designation for the three
parcels is Rural Residential - 1 dwelling unit per two acres (RR 1/2):

Rural Residential (RR) — This category is intended to maintain the character of rural areas
and minimize the services required by smaller lot development. The primary use of these
lands is single-family residential (one unit per specified minimum parcel). Uses permitted
within residential areas include single-family residences, the keeping of horses for use by
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the owner, light agricultural activities, and accessory buildings appropriate to residential
uses (Del Norte County General Plan, Coastal Element, pg. 330).

The Environmental Assessment next states that the Del Norte County zoning designation and the
LCP implementation plan designation for all three parcels is “Rural Residential Agriculture”
(RRA-2; a minimum parcel size of two acres) and includes this excerpt from County Zoning
Ordinance:

Rural Residential (RRA) — This district classification is designed for the orderly
development of rural homesites in the one to five acre category, to encourage a suitable
environment for family life for those who desire rural residential land. Since there is a
limited area within the county which is suitable for rural residential land, this district is
intended to protect rural residential uses against encroachment by other uses which may be
in conflict therewith (Del Norte County Code Section 21.17.010). Principal permitted uses
include: one-family residences, animal husbandry, and agricultural uses (Del Norte County
Code Section 21.17.020).

The above citation of Section 21.17.010 which is included in the project Environmental
Assessment is incomplete; the balance of that section is essential in order to fully understand the
basis for the current zoning designation of the subject parcels:

The provisions of this section, therefore, shall be liberally interpreted to apply to rural
residential and agricultural pursuits and related services, to the end that no other use shall
be permitted and no regulation shall be deemed or construed to interfere with any normal
accessory use conducted in conjunction therewith. It is the intention of this section to
prevent the further subdividing of rural residential land into lot sizes which might threaten
the rural quality of areas zoned RRA and changes of zone from RRA to another
classification are to be made only where such uses are in accord with the General Plan or
an adopted specific plan.

The project area is located within the Ocean View Drive specific area of the LCP, which extends
from the Oregon state line southward past the project site and down to the mouth of the Smith
River. The LCP states that residential development is rural in character and concentrated in the
southern portion, eastern midpoint, at Gilbert Creek, and at the state line. Intensive agriculture is
concentrated between Highway 101 and Ocean View Drive in the northern area and limited
small parcel hobby farming occurs on larger rural residential lots across the area.

Because the Commission is reviewing the proposed trust transfer and subsequent development
plan through a federal consistency determination, the standard of review is the Chapter 3 policies
of the Coastal Act and not the aforementioned policies of the Del Norte County LCP. However,
because this LCP has been certified by the Commission and incorporated into the California
Coastal Management Program, it can provide guidance to the Commission in applying Chapter 3
policies in light of local circumstances. The “one residential unit per two acres” standard in the
LCP for the Rural Residential lands in the project area is not the Commission’s standard of
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review for the proposed project but provides useful guidance to the Commission as it examines
the project’s consistency with Sections 30250(a) and 30251 of the Coastal Act.

The Environmental Assessment for the proposed project provides the following analysis of
project compatibility with existing and planned land uses:

The Proposed Action would result in the development and operation of office/retail space
and residential housing. The office/retail centers and residential housing would be
developed on the three parcels, which are currently zoned Rural Residential Agriculture by
Del Norte County. The Rural Residential Agriculture zone designation does not
specifically permit or exclude the proposed uses, but does encourage low density rural
residential housing and associated non-commercial agricultural activities. As such, the
proposed uses do not represent a significant adverse change in allowable land uses.
Adjacent existing land uses are single-family homes to the north, east, and south, and a
trailer park to the west. The proposed land uses are not expected to result in significant
adverse conflicts with adjacent land uses. The office/retail centers would be operated
during the day, and would not be a significant source of traffic or noise. The Tribe is
currently in discussions with Del Norte County to update the County General Plan
designation and zoning for the Project parcels to be consistent with the Tribe’s land use
master plan and intended uses for these parcels.

... No significant conflicts with the Local Coastal Plan policies have been identified.
Additionally, as identified above, the proposed facilities would be constructed according to
County ordinances. No significant conflicts with Del Norte County Land Use Plans would
occur.

The BIA additionally states in its consistency determination that the proposed buildings would
be located adjacent to existing residences and trailer parks, the majority of adjacent parcels are
already developed, and the project is therefore consistent with Section 30250(a). The BIA states
in its consistency determination that the subject parcels are designated by the Del Norte County
LCP as Rural Residential Agriculture, that the proposed commercial/retail space is not specified
under existing County zoning, that residential structures would be built at the same *“1 house/acre
or 1 house/half-acre” density that exists on other parcels in the project area, and that the
proposed land uses are not entirely consistent with permitted uses of the current zoning. The
BIA contends that the only potential impacts from the proposed developments would arise from
the need for public utilities and services and increased wastewater production, but that all public
utilities have the capacity and ability to serve the proposed developments and all wastewater
would be diverted to the Tribe’s new wastewater treatment plant. The BIA concludes that:

... the major reasons for restricting development in this zoning classification have been
addressed and mitigated. The proposed land uses are not expected to result in significant
conflicts with adjacent residences. The proposed facilities will be constructed in
compliance with County ordinances. Zoning standards including building setbacks and
heights would be followed, thereby reducing the potential for land use conflicts. Thus,
implementation of the Proposed Action is consistent with the land use element of the LCP.
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The Commission disagrees with several of the above conclusions made by the BIA in its
consistency determination and Environmental Assessment:

= The BIA states that the Rural Residential Agriculture zone designation does not
specifically permit or exclude the proposed commercial and residential uses. In fact, that
designation on the subject parcels allows for only one residential structure per two acres
of land and no commercial uses, and Section 21.17.010 specifically states that no uses
other then rural residential and agricultural uses shall be permitted.

= The BIA states that the proposed uses do not represent a significant adverse change in
allowable land uses. In fact, the proposed commercial/office/retail land use is currently
not allowed on the subject parcels, and the proposed density of SFR development is three
times the density currently allowed by the County's general plan and zoning ordinance.

= The BIA states that no significant conflicts with the Local Coastal Plan policies have
been identified. In fact, as noted above, the proposed land uses are in direct conflict with
the LCP land use designations for the subject parcels.

= The BIA states that the proposed residential structures would be built at the same “1
house/acre or 1 house/half-acre” density that exists on other parcels in the project area.
However, the BIA did not provide in its consistency determination or Environmental
Assessment any parcel information or density calculations to support this contention. Nor
do existing conditions establish the standard for what future development is allowable.

= The BIA states that the major reasons for restricting development in this zoning
classification have been addressed and mitigated. In fact, just because there may be
adequate public utilities to serve the proposed uses and that buildings will be constructed
according to County standards does not mean that the project is fully consistent with the
general plan and zoning ordinances, which currently restrict development on the subject
parcels. Moreover, preceding environmental analyses prepared for the wastewater
treatment facility did not identify effluent flows originating from either the Bridge parcel
(APN 101-110-06) or from future commercial development on any of the three subject
parcels.

A significant Coastal Act development issue that is raised by the proposed trust transfer,
residential development, and commercial/office/retail development is whether this latter
development and the proposed density of the residential development are consistent with Section
30250(a)’s language governing the location of new development and land divisions. The
Commission acknowledges that a formal and legal subdivision is not proposed by the BIA in this
consistency determination. Twenty-nine new legal residential parcels and two or more new legal
commercial/retail/office parcels would not be created as a result of the trust transfer. However,
the proposed residential and commercial/retail/office structures that are also a part of the
consistency determination raise equivalent development policy questions that would be
addressed by the Commission were it evaluating a multiple-lot subdivision on the three subject
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parcels. That is, the proposed structures hold the potential to generate impacts on coastal
resources similar to those potentially generated by a formal subdivision of the parcels. As a
result, the Commission will analyze the proposed residential and commercial structures for their
consistency with Section 30250(a).

Interconnected with the intensity and concentration of development policy issues is the potential
effect of the proposed residential and commercial development on the type and quality of public
views of the coastal zone along the Highway 101 corridor. The consistency determination states
that:

The dominant features in the project area viewshed are the Highway 101 corridor,
residences and trailer parks, the forested hills to the east, and the ocean horizon to the
west . . . The project parcels border a local coastal plan visual resource inventory area —
“Oregon border to the mouth of the Smith River”, which designates view corridors on the
entire Ocean View Drive and State Route 101 north of Indian Road to the Oregon border
(Del Norte County 1983) . . . From the perspective of motorists traveling on U.S. 101, the
views of the Project Area from this highway corridor are considered short-term in nature,
due to the high travel speeds of the motorists, and the proposed buildings do not block the
view of the ocean because they are on the landward side of US 101.

The Environmental Assessment for the project states that:

Implementation of the Proposed Action could have a potentially significant impact on
visual resources because it involves changes to the land form, removal of trees, and
placement of office/retail centers and housing units, and because various policies protect
visual resources in the region. The State’s California Scenic Highway Program and the
County’s Scenic Highways Element of the General Plan are both intended to preserve and
protect scenic highway corridors from changes that would diminish the aesthetic value of
lands adjacent to highways.

Notwithstanding the proposed construction of commercial/retail development along the east side
of Highway 101, the consistency determination concludes that:

The Tribe intends that this Proposed Action will be as compatible as possible to existing
State and County visual resource requirements. Toward this end, adequate design
measures are included to avoid visual/aesthetic effects to neighboring properties. The
office/retail building design and architecture will be similar to other Tribal facilities,
where the exterior design will blend into the natural environment, and use such elements
as green metal roofing, post and beam architecture, and cedar-shake siding. Other design
features include minimal alteration of natural landforms, underground utility placement
(or least conspicuous placement); limited use of signage; shielding of lighting; and
emphasis on native species for landscaping. Because of mitigation incorporated into the
project’s design, no adverse effects on visual resources from Project implementation are
anticipated. Because the Proposed Action considers and protects, to the degree possible,
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the scenic and visual qualities of the coastal area, it is consistent with the visual resources
element of the LCP.

In contrast, the Visual Resources Inventory of the Del Norte County LCP describes the viewshed
characteristics in the proximity of the three subject parcels as follows:

The visual resources between Pyramid Point and the Oregon border are dominated by
ocean vistas and related scenery such as offshore rocks, sea cliffs, coastal vegetation and
marine life. Views of upland topography and forestlands, together with agricultural land
uses, are also available within the regional viewshed.

Both Highway 101 and Ocean View Drive are important scenic corridors offering open
and fairly continuous panoramas of marine and upland resources.

Additionally, the visual inventory map for the “Oregon Border to the Mouth of the Smith River”
segment identifies the frontages of the parcels along both Highway 101 and Ocean View Drive
as being within “view corridors.”

The proposed placement of the three subject parcels into Federal trust status for the Smith River
Rancheria (Tribe) would facilitate the Tribe’s plans to: (1) introduce commercial/retail/office
land uses and structures along the east side of Highway 101 in a rural area of the coastal zone
that currently is not zoned for and is currently devoid of such uses; and (2) construct 26 single-
family residences (in addition to retaining three existing SFRs) that would introduce an intensity
of residential development not currently present in this area and not in conformance with the
current zoning or character of the area. The trust transfer would allow the Tribe to avoid the
current Del Norte County general plan and zoning elements that would prevent both the
proposed commercial use and the intensity of residential development.

In addition, the trust transfer and subsequent development (in particular, the commercial/retail
buildings) would introduce commercial structural elements into the Highway 101 viewshed that
are currently found only adjacent to the Oregon state line, to the south of the project site at the
center of the Rancheria, and further south adjacent to the mouth of the Smith River. Moving
north along Highway 101 from the mouth of the Smith River, the traveler passes through a
visitor-serving commercial zone stretching from the Ship Ashore resort area, through the
Rancheria and its administrative office buildings, and up to the Tribe’s Lucky 7 casino complex
just south of Lopez Creek (Exhibits 2 and 7). Once north of Lopez Creek, the area dramatically
changes to a low-density rural residential and agricultural area with open views of the Pelican
Beach shoreline and the northern Smith River coastal terrace up to the Oregon state line (Exhibit
8). With the exception of the White Rock Resort at the very northern end of this stretch, there
are currently no highway frontage commercial uses in this area.

Lopez Creek currently serves as a natural boundary between: (1) the commercial, administrative/
government, and residential development found on the Tribe’s trust and fee lands within the
Rancheria boundary, and other private development near the Smith River to the south; and (2)
the more rural residential and agricultural lands to the north and extending to the Oregon border
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(Exhibit 8). The proposed development by the Tribe that would occur subsequent to the fee-to-
trust transfer of the subject parcels to the BIA would significantly alter the pattern of
development in this area of the coastal zone. Should the proposed project be developed,
travelers along Highway 101, whether driving in motor vehicles, riding bicycles, or walking
along the highway shoulder, would notice a striking modification to the rural landscape north of
Lopez Creek, one clearly out of character with the type and scale of existing development in this
section of the coastal zone.

The Commission finds that the proposed commercial/retail/office development along Highway
101 on the western edge of the project site, and the proposed density of the residential
development across the balance of the project site - both of which would go forward should the
subject parcels be taken into trust by the BIA for the Smith River Rancheria - are not consistent
with the concentration of development and visual resource policies of the Coastal Act. The
proposed uses of the parcels are not in character with the existing rural residential and
agricultural land uses and densities north of Lopez Creek. While the proposed commercial and
residential structures would not block scenic public views along Highway 101, the proposed
development would affect scenic public views along Ocean View Drive which, as noted above,
is identified as a scenic corridor in the LCP. In addition, the proposed development would
introduce an intensity of development immediately alongside the Highway 101 view corridor
that is not compatible with the current landscape scene between Lopez Creek and the Oregon
border. Moreover, the scenic character of the area is an important element of the recreational
value of this area.

While acknowledging that no legal subdivision is proposed, the Commission notes that should all
26 SFRs be constructed, the effective parcel size in the residential development would appear to
be significantly smaller than adjacent and nearby parcels in this area. The Commission believes
this would establish an adverse precedent for future development of existing parcels, either by
the Tribe in future fee-to-trust applications or by other property owners through changes to the
County general plan and zoning ordinance. The introduction of commercial/retail/office
development in this area would establish a similar adverse precedent. The proposed
development density is contrary to the Commission's historic actions in this part of Del Norte
County - including certification of the Local Coastal Program - to protect the existing rural
nature of the landscape from increased development density, the public views along the Highway
101 travel corridor, and the unique character of the coastal terrace in this area.

The Commission acknowledges that the approval of the Tribe's new wastewater treatment
facility came with the understanding that it would be sized to accommodate future development
of Tribal properties in the area. In fact, the Tribe could develop the subject parcels with single
family residences at a density consistent with the County's general plan and zoning ordinances
(currently eleven SFRs), use the existing capacity of the treatment facility to serve those units,
and provide needed housing for Tribal members.

The Commission must also examine the potential coastal zone effects of placing the subject
parcel into federal trust status, and the subsequent elimination of state and local government land
use and development regulatory controls. Currently, there is no absolute assurance that once the
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subject parcels are placed into federal trust status that the proposed residential housing and
commercial/retail project would be implemented. In theory, any number of alternative projects
could subsequently be proposed and developed for the project site and these would not be subject
to local and state regulatory development controls, including coastal development permitting
under the Del Norte County LCP and any potential permit appeal authority the Commission itself
might have for a project on the subject parcels. The Commission would retain its Coastal Zone
Management Act federal consistency authority over the subject parcel once it is placed in federal
trust status, but Commission review would only be triggered if a federal permit, authorization, or
funding is needed for future proposed development on the parcel. The Commission has
historically expressed concerns during its review of proposed transfers of parcels to federal trust
status over the need to obtain assurances that any future development plans for parcels placed in
trust will undergo federal consistency review to the extent provided for in the NOAA federal
consistency regulations. (See CD-054-05, Bureau of Indian Affairs, placement of Martin Ranch
parcel into trust for EIk Valley Rancheria, and development of Elk Valley Rancheria Resort and
Casino, Del Norte County.)

Conclusion and Recommendation.

For the reasons discussed above, the Commission determines that the proposed trust transfer is
not consistent with the concentration of development and scenic and visual resource policies of
Sections 30250(a) and 30251 of the Coastal Act, and that in order for the proposed trust transfer
to be found consistent with these Coastal Act policies, the project would need to be modified as
follows:

1. Revised Site Plan for Residential Development. The Bureau of Indian Affairs will
prepare a revised site plan for residential development on APNs 101-110-09, 101-110-06,
and 101-110-27 for Smith River Rancheria that includes no more than eleven single family
residences and associated accessways/driveways off Ocean View Drive. The revised site
plan will not include commercial/retail/office space development on the subject parcels.
The revised site plan will include landscape buffering along Highway 101 to minimize
impacts to scenic visual resources. The revised site plan will retain all currently proposed
SFR design standards; avoidance, minimization, and mitigation measures to protect coastal
resources on the project site; and construction and post-construction best management
practices.

2. Agreement for Future Development. The Bureau of Indian Affairs will modify the
project to include adoption by Smith River Rancheria, and submittal to the Executive
Director for his review and concurrence, Tribal Ordinances or other equivalent mechanisms
that: (1) restrict future development on the subject parcels (APNs 101-110-09, 101-110-06,
and 101-110-27) to eleven single family residences; (2) include provisions to ensure that the
ordinances will not be altered without authorization by the Commission; and (3) include a
waiver of sovereign immunity.
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Absent such modifications, the Commission could not find the proposed project consistent with
the concentration of development and scenic and visual resource policies of the CCMP (Coastal
Act Sections 30250(a) and 30251).

B. Water Quality and Environmentally Sensitive Habitat. The Coastal Act provides the
following:

Section 30231. The biological productivity and the quality of coastal waters, streams,
wetlands, estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where feasible,
restored through, among other means, minimizing adverse effects of waste water discharges
and entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and minimizing
alteration of natural streams.

Section 30240.
(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be
allowed within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade those areas, and shall be compatible with the continuance of those
habitat and recreation areas.

The Environmental Assessment for the proposed project states that all three parcels have seen
some level of historic grading, that no significant water features occur on any of the subject
parcels, and the parcels are not located within a 100-year or 500-year flood zone. Vegetation and
animal field surveys were conducted in 2006 and 2009 and concluded that the subject parcels
contain only disturbed habitat types (annual grassland/pasture, developed/ruderal, and urban
forest) and that no listed species are present. In addition, portions of the parcels are mowed,
graded, or urbanized with asphalt pavement, landscaping, and structure and utility placement
(Exhibit 9).

The Environmental Assessment reports that a jurisdictional waters delineation was performed in
July 2010 (Exhibit 10). This delineation concluded that no isolated wetlands are on the Haswell
parcel, and describes the following swale features on the Bridge and Bartley parcels:

= Bridge Parcel: a seasonal wetland, an earthen ditch, 15 feet in length, average width of 3
feet, 45 square feet (0.001 acre). This earthen ditch receives runoff from road surfaces
and uplands, and impounds it long enough to sustain hydrophytes and for hydric soils to
develop. However, flow from this seasonal pool then flows westward and diffuses into a
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pasture of annual grasses. Any indications of a channel or concentrated flow are lost in
the pasture, and hydrophytes are absent.

= Bartley Parcel: an ephemeral wetland, an earthen ditch, 60 feet in length, average width
of 2 feet, 120 square feet (0.002 acre). This earthen ditch receives runoff from road
surfaces and uplands, and impounds it long enough to sustain hydrophytes and for hydric
soils to develop. This wet ditch then flows southward 400 feet, where it joins with a
northbound ditch, then flows under Highway 101 via a 48 plastic corrugated pipe, then
flows into a grated drain and drop inlet, which then takes this runoff westward 700 feet
via a buried pipe under a pasture, which then discharges to the beach (Pacific Ocean).

The proposed development could potentially affect the two aforementioned seasonal swales on
the Bridge and Bartley parcels. In addition to the water quality protection measures discussed
above, the consistency determination states that the project design was modified to avoid these
features by creating a 75-foot development-free buffer zone and moving all project structures
and paved surfaces outside of this zone.

The Environmental Assessment states that the proposed development of the subject parcels
would involve major grading, excavation, and stockpiling, that such disturbance can increase
erosion by water and wind, and could create a potentially significant impact upon receiving
waterbodies and adjacent lands. Because the construction footprint is larger than one acre,

... such construction is regulated by the Clean Water Act under the National Pollution
Discharge Elimination System. The Tribe and its designated general contractor must enroll
under the USEPA’s General Storm Water Discharge Permit for Construction Activities (No.
CAR10000IF) prior to initiation of construction. In conjunction with enrollment under this
Permit, A Storm Water Pollution Prevention Plan, Erosion Control Plan, and a Hazardous
Materials Management/Spill Response plan must be created and implemented during
construction to avoid or minimize the potential for erosion, sedimentation, or accidental
release of hazardous materials. Construction Best Management Practices are also
required. Implementation of these measures would reduce potential construction-related
impacts to water quality to a less than significant level.

Potential impacts on water quality after completion of the proposed residential and commercial
development is also examined in the Environmental Assessment:

Development of the Proposed Action could adversely impact surface water resources by
increasing impermeable surfaces, which could result in increases in stormwater volume and
velocity that could add incrementally to flood hazards or channel instability downstream.
On both the Haswell parcel and the Bartley parcel, stormwater detention basins would be
constructed, each approximately 0.2 acres in size. These detention facilities would ensure
that post-Project stormwater flows would equal pre-Project flows.

During operation of the Proposed Action, parking lots and access roads would collect
petroleum products and other pollutants that are typically concentrated in paved areas and
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then transported to receiving water bodies during storm events. This is a potentially
significant water quality impact. Mitigation measures have been identified in Section 5.0 to
ensure that surface waters would not be adversely affected. Measures include the
development and maintenance of vegetated buffers and swales that biologically attenuate
pollutants, locating impervious surfaces as far away from natural drainages as possible,
and installing and maintaining grease/oil water separators, or media filters to capture and
filter stormwater pollutants.

All the proposed structures would be connected to the Rancheria’s new wastewater treatment
facility:

... a Membrane Bioreactor (MBR) facility that produces a high quality effluent that meets
California Department of Health standards for the reuse of tertiary treated wastewater
(Title 22). The treated effluent is disposed through a new leachfield pursuant to Waste
Discharge Requirements set by the North Coast Regional Water Quality Control Board . . . .

The Commission agrees with the BIA that the proposed project would not adversely affect any
environmentally sensitive habitat, includes design measures and buffer areas to avoid
development near two mapped swales, and includes water quality protection and mitigation
measures. Therefore, the Commission finds that the project is consistent with the water quality
and environmentally sensitive habitat policies of the CCMP (Coastal Act Sections 30231 and
30240).

C. Cultural Resources. Section 30244 of the Coastal Act provides:

Where development would adversely impact archaeological or paleontological resources as
identified by the State Historic Preservation Officer, reasonable mitigation measures shall
be required.

The project area is located within the ancestral lands of the Tolowa Indians. The Environmental
Assessment examines the presence and significance of cultural and historical resources on the
subject parcels, and states that available archival literature and primary records were reviewed in
an effort to locate and identify any previously documented information on the project area.
These search efforts indicated that portions of the project area were previously surveyed and that
no historic, cultural, or archaeological resources were identified. However, a significant Tolowa
village site and cemetery were documented within one-half mile of the project site. Field
surveys of the project area conducted in 2005, 2006, and 2007; no subsurface testing was
undertaken. This work concluded that no historic properties, potentially eligible historic
properties, archaeological resources, or cultural resources were located in the project area.

The Environmental Assessment next examined the potential impact on cultural resources from
the proposed project:

Significant portions of the three Project parcels have been disturbed by previous
development and grading, thereby reducing the potential for cultural resources to remain on
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the Project Area. However, previously unknown cultural resources could be present within
the project area with no surface manifestation. Potential cultural resources that could exist
within the project APE [area of potential effect] include shell midden deposits, firecracked
rock, objects or features associated with traditional Tolowa occupation and use of the area,
and historic objects or features associated with historic land use and agriculture.
Destruction of cultural resources due to construction activities would be a potentially
significant impact.

The Environmental Assessment concludes with the following proposed mitigation measures to
protect cultural resources:

During Project construction, ground disturbing activities could uncover previously
unidentified cultural resources — a potentially significant impact. Any inadvertent discovery
of any historic resources in future project implementation is subject to the requirements of
36 CFR 800.13 (post-review discoveries). Any such discovery will require the immediate
cessation of all construction activities, and the notification of the Smith River Rancheria
THPO [Tribal Historic Preservation Officer] and the designated official archaeologist for
the BIA. Appropriate mitigation, as recommended by the THPO and/or archaeologist, shall
be implemented.

Pursuant to Native American Graves Protection and Repatriation Act of 1990, if skeletal
remains or bones of unknown origin are found during construction, all work will stop in the
vicinity of the find and the County Coroner will be contacted immediately. If the remains
are determined to be Native American, the coroner should notify the THPO, who will then
notify the person that is the most likely descendant. The most likely descendent will work
with the Tribe or contractor to develop a program for re-internment of the human remains
and any associated artifacts. No additional work will take place within the immediate
vicinity of the find until the identified appropriate actions have been implemented.
Implementation of these mitigation measures would reduce ground disturbing impacts to a
less than significant level.

The Commission concurs with the BIA that the subject parcels do not contain significant cultural
resources and that protections for an unanticipated discovery of such resources would be
implemented during project construction. Therefore, the Commission finds that the proposed
project will not adversely affect cultural resources and is consistent with the cultural resource
policy of the CCMP (Coastal Act Section 30244).
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Substantive File Documents:

1.

10.

11.

Smith River Rancheria: Bartley, Bridge, and Haswell Parcels Fee-to-Trust Project
Environmental Assessment, October 2010 (Natural Investigations Company)

CD-077-06 (Bureau of Indian Affairs, placement of five-acre parcel into Federal trust for
Big Lagoon Rancheria, and development of three single-family residences on the parcel,
Humboldt County)

CD-054-05 (Bureau of Indian Affairs, placement of Martin Ranch parcel into Federal
trust for EIk Valley Rancheria, and development of Elk VValley Rancheria Resort and
Casino, Del Norte County)

ND-037-02 and ND-069-02 (Bureau of Indian Affairs, placement of six parcels near
Requa into trust status for the Yurok Tribe, Del Norte County)

ND-064-00 (Bureau of Indian Affairs, placement of four parcels into trust status for the
Smith River Rancheria, Del Norte County)

ND-035-00 (Bureau of Indian Affairs, placement of five parcels into trust status for the
Smith River Rancheria, Del Norte County)

ND-060-99 (Bureau of Indian Affairs, placement of one parcel into trust status for the
Smith River Rancheria, Del Norte County)

Del Norte County Local Coastal Program: North Coastal Subarea — Area 1 Planning Unit

Smith River Rancheria Environmental Programs: Wastewater Treatment, Disposal, and
Reuse Assessment, May 2002 (Winzler and Kelly Consulting Engineers)

Smith River Rancheria Wastewater Treatment and Disposal Project, February 15, 2008
(Winzler and Kelly Consulting Engineers)

NoFLA 1-DNC-08-099 (County of Del Norte, Coastal Variance V0803C and Coastal
Use Permit UP0818C for Smith River Rancheria Offsite Wastewater Disposal System)
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