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This addendum to the Staff Report, dated August 25, 2011, has been prepared to (1) provide
clarification to the findings and conditions; and (2) respond to comments received from the
Applicants and the public.
Recommended additions to the Staff are shown in bold underline. Recommended deletions are
shown in bold strikethrough.
Page 5, Special Condition 1(B)(2):
1)

Erosion and Drainage Runoff Control Plan
a.
The final runoff control plans shall at a minimum include the following
provisions:
i.
Soil grading activities shall be restricted to the dry-season
between April 15 and October 14;
No phase of the project may be started if that phase and its
associated erosion control measures cannot be completed prior
to the onset of a storm event, where that construction phase
may result in the introduction of sediment or sediment-laden
water into a watercourse. A seventy-two-hour weather
forecast from the National Weather Service shall be consulted
prior to start up of any phase of the project that may result in
runoff.

Page 10, Special Condition 6:
A. All final design and construction plans including foundations, grading, and drainage
plans, shall be consistent with the recommendations contained in the Geotechnical
Investigation report submitted with the application (1) PJC and Associates, 2009,
"Report, Geologic hazard investigation, proposed residence, garage, second unit
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and private driveway, 1835 Bay Flat Road, Bodega Bay, California"; and (2) PJC
and Associates, 2009, "Design level geotechnical investigation, proposed residence,
garage, second unit and private driveway, 1835 Bay Flat Road, Bodega Bay,
California".
Page 31, first full paragraph, last sentence:
…In addition, he has agreed to move the garage closer to the main house, relocating the entire
envelope further north west to avoid identified plants and, as discussed below, eliminating the
second unit.
Page 31, paragraph 2:
2. Alternative placements of the house
According to the alternatives analysis, relocating the house, and/or reducing pathways to it has
the potential to reduce project impacts on rare plants. If the house were relocated approximately
50 feet to the north or northwest, impacts on the rare plants could potentially be reduced by 33%.
However, based on updated habitat mapping on August 12, 2011 (exhibit 7) and staff’s
assessment of the habitat, there would be no added habitat benefit beyond the 10-15 feet to
the west necessary to avoid the plant clusters to the east. Further, moving the house 50 feet
to the north or northwest would require additional grading into the hillside, and there
would be added visual impacts when viewed from Bay Flat Road. In addition, the actual
reduction in habitat impact would depend on the extent of grading limits and careful
fencing/avoidance of plant populations during construction. The Commission’s Staff Ecologist
opined that moving the residence 50 feet to the west would be appropriate if there were no
additional driveway impacts. The alternatives analysis did not specifically analyze whether this
option would result in additional area required for the driveway and hence additional dune ESHA
impacts. According to the site plans and habitat map, moving the residence 50-feet to the
northwest, would not necessarily require a driveway extension, since the plans already show the
driveway extending north and west of the residence to reach the garage; however the Applicant
maintains that such a driveway extension would be necessary to maintain consistency with
the architect’s design. Therefore, there would potentially be additional driveway impacts if
the proposed residential envelope were relocated 50 feet to the northwest. Moreover, the
garage would have to be reconfigured and be attached to the residence or eliminated to minimize
dune ESHA impacts. This may require a redesign of the residence to accommodate an attached
garage or the garage could be eliminated if it does not work with the design of the residence.
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APPEAL STAFF REPORT
SUBSTANTIAL ISSUE DETERMINATION AND DE NOVO REVIEW
APPEAL NO.:

A-2-SON-10-023

APPLICANT:

William Kelham

LOCAL GOVERNMENT:

Sonoma County

LOCAL DECISION:

Approval with Conditions

PROJECT LOCATION:

1835 Bay Flat Road, Bodega Bay (APN 100-020-25)

PROJECT
DESCRIPTION:

APPELLANTS:
STAFF
RECOMMENDATION:

Construction of a new 2,514 square foot single family residence, an
864 square foot garage, and an 840 square foot second dwelling unit
on a 9.96 acre parcel.
(1) Bodega Bay Concerned Citizens, et al; (2) Commissioners Sara
Wan and Steve Blank
Substantial Issue Exists; Approval with Conditions

Executive Summary
Sonoma County approved the construction of a new 2,514 square foot single family residence, an
864 square foot garage, and an 840 square foot second dwelling unit on a 9.96 acre parcel in
Bodega Bay. Two Coastal Commissioners and the Bodega Bay Concerned Citizens, et al
appealed the project, raising questions about consistency of the project with the County’s LCP
policies that address protection of sensitive dune habitat and heron rookeries, visual resources,
and geological hazards. Commissioner appellants also allege that the County did not adequately
consider how to minimize the impacts of the approved development, even if some of the
development must be approved to avoid a taking of private property.
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The approved project would occur on a parcel that is mapped as both sensitive habitat and
geologically hazardous. The parcel consists entirely of coastal dune ESHA, and is also highly
visually sensitive. Thus, staff recommends that appellants claim raise a substantial issue of
conformance with the LCP. Upon de novo review, and based on updated habitat mapping, staff
recommends that the Commission find that the project is fundamentally inconsistent with both
the habitat and visual resource protection policies of the LCP. However, staff also recommends
that the Commission find that to deny the project may result in a taking of property and thus, that
the Commission approve the project because the applicant has a reasonable, investment-backed
expectation to residential development on the parcel. But, special conditions are also required to
minimize the inconsistencies of the project with the LCP while providing for some economic
use. These include conditions that would require reduction and relocation of the authorized
building envelope to maximize protection of sensitive dune habitat and species; elimination of
the second unit to reduce habitat impacts; required habitat restoration proportional to the impact
of the project; an open space deed restriction on the remainder of the habitat parcel; and other
conditions to mitigate visual impacts, geological hazards, potential cultural resource impacts, and
other environmental resource impacts, including those posed to the identified heron rookery on
the parcel from the proposed driveway.
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I. Motions and Resolutions
PART 1 - SUBSTANTIAL ISSUE
Pursuant to Section 30603(b) of the Coastal Act and as discussed in the findings below, the staff
recommends that the Commission determine that substantial issue exists with respect to the
grounds on which the appeals have been filed. The proper motion is:
MOTION:
I move that the Commission determine that Appeal No. A-2-SON-10-023
raises NO substantial issue as to conformity with the certified Local
Coastal Program with respect to the grounds on which an appeal has been
filed pursuant to Section 30603 of the Coastal Act.
STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on the
application, and adoption of the following resolution and findings. Passage of this motion will
result in a finding of No Substantial Issue and the local action will become final and effective.
The motion passes only by an affirmative vote of the majority of the Commissioners present.
RESOLUTION TO FIND SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-2-SON-10-023 presents a substantial issue
with respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act
regarding consistency with the Certified Local Coastal Plan and/or the public access and
recreation policies of the Coastal Act.

PART 2 - DE NOVO REVIEW OF CDP APPLICATION
Unless the Commission finds that a locally approved coastal development permit raises No
Substantial Issue with respect to the policies of the certified LCP, the Commission must consider
the merits of the proposed project de novo. The Commission may approve, approve with
conditions (including conditions different than those imposed by the County), or deny the
application. The staff recommends that the Commission approve Coastal Development Permit
No. A-2-SON-10-023 subject to the conditions below.
MOTION:
I move that the Commission approve Coastal Development Permit No. A-2-SON10-023 pursuant to the staff recommendation.
STAFF RECOMMENDATION OF APPROVAL:
Staff recommends a YES vote. Passage of this motion will result in approval of the permit as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.
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RESOLUTION TO APPROVE PERMIT:
The Commission hereby approves a coastal development permit for the proposed development
and adopts the findings set forth below on grounds that the development as conditioned will be in
conformity with the policies of the Sonoma County certified Local Coastal Program. Approval
of the permit complies with the California Environmental Quality Act because either 1) feasible
mitigation measures and/or alternatives have been incorporated to substantially lessen any
significant adverse effects of the development on the environment, or 2) there are no further
feasible mitigation measures or alternatives that would substantially lessen any significant
adverse impacts of the development on the environment.

II. CONDITIONS OF APPROVAL
A. Standard Conditions
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.
2. Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.
3. Interpretation. Any questions of intent or interpretation of any condition will be resolved
by the Executive Director or the Commission.
4. Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.
5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the Permittee to bind all future owners and
possessors of the subject property to the terms and conditions.
B. Special Conditions
1. Revised Plans
A.

PRIOR TO ISSUANCE OF COASTAL DEVELOPMENT PERMIT, the
applicant shall submit revised final plans to the Executive Director for review and
approval. Plans shall substantially conform with the “alternate site area plan”
dated 7/21/11 except as required to be modified by this permit and attached
special conditions.

B.

The revised plans shall include a site plan, erosion and drainage runoff control
plan, and landscaping plan, and shall address the following:
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1)

Site Plan Revisions
a)
Final Building Envelope, excluding the access driveway, shall
substantially conform to Exhibit 13.
b)
Second Unit and associated development shall be eliminated.
c)
Garage shall be relocated approximately 5 feet closer to main
residence
d)
Entire envelope shall be relocated as necessary to avoid mapped
sensitive plants east of proposed residence (approx. 10-15 feet)
e)
The site plan shall depict runoff and drainage conveyance systems
that are consistent with the provisions of the erosion and runoff
control plan required below.

2)

Erosion and Drainage Runoff Control Plan
a.
The final runoff control plans shall at a minimum include the
following provisions:
i.
Soil grading activities shall be restricted to the dry-season
between April 15 and October 14;
ii.
A physical barrier consisting of silt fencing and/or bales of
straw placed end-to-end shall be installed downslope of any
construction areas. The bales shall be composed of weedfree rice straw, and shall be maintained in place throughout
the construction period;
iii.
Native vegetation at the site shall be maintained to the
maximum extent possible. Soil excavated or imported for
the house, driveway, septic construction/installation, or for
other purposes, shall not be stockpiled onsite, except within
the footprint of the proposed house, garage, driveway, and
adjacent areas to the west of the driveway. Any disturbed
areas shall be replanted with low-growing herbaceous
vegetation native to the site immediately following project
completion, and covered by jute netting, coir logs, and/or
rice straw;
iv.
The washing-out of concrete delivery vehicles, disposal of
solid waste, or release of any hazardous materials on the
parcel shall be prohibited, and any accidental spill of such
materials shall be promptly cleaned up and restored;
v.
The erosion rate shall not exceed the natural or existing
level before development; onsite ponding shall be avoided.
vi.
Adjoining property shall be protected from excavation and
filling operations and potential soil erosion;
vii.
An on-site spill prevention and control response program,
consisting of BMPs for the storage of clean-up materials,
training, designation of responsible individuals, and
reporting protocols to the appropriate public and
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emergency services agencies in the event of a spill, shall be
implemented at the project to capture and clean-up any
accidental releases of oil, grease, fuels, lubricants, or other
hazardous materials from entering any ESHA.
3)

Landscape Plan
a. The landscaping plan shall demonstrate that:
i.
No plant species listed as problematic and/or invasive by
the California Native Plant Society, the California Invasive
Plant Council, or by the State of California shall be
employed or allowed to naturalize or persist at the site of
the proposed development. No plant species listed as a
‘noxious weed’ by the State of California or the U.S.
Federal Government shall be utilized within the property;
ii.
Plants used for landscaping shall be locally native species
naturally occurring in coastal habitats. All proposed
plantings shall be obtained from local genetic stocks within
Sonoma County. If documentation is provided to the
Executive Director that demonstrates that native vegetation
from local genetic stock is not available, native vegetation
obtained from genetic stock outside the local area, but from
within the adjacent region of the floristic province, may be
used;
iii.
No landscaping shall be installed outside of the building
envelope generally shown in Exhibit 13 of the staff report
except as required pursuant to an approved restoration plan;
and
iv.
Rodenticides containing any anticoagulant compounds,
including but not limited to, Bromadiolone, Brodifacoum,
or Diphacinone, shall not be used.
b. The plan shall include, at a minimum, the following components:
i. A map showing the type, size, and location of all plant materials
that will be retained or installed on the developed site, any
proposed irrigation system, delineation of the approved building
envelope for structures, driveways, and landscaped areas,
topography of the developed site, and all other landscape features,
and
ii. Appropriately worded landscaping plan notes, declaring that:
(1) “No plant species listed as problematic and/or invasive by the
California Native Plant Society, the California Invasive Plant
Council, or by the State of California shall be employed or
allowed to naturalize or persist at the site of the proposed
development. No plant species listed as a ‘noxious weed’ by
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the State of California or the U.S. Federal Government shall
be utilized within the property;” and
(2) “All areas located outside of the approved building site
envelope are considered rare plant habitat and shall not be
planted except as required by this permit;” and
(3) “No herbicides shall be stored, mixed, or used on the subject
parcel and no rodenticides containing any anticoagulant
compounds, including but not limited to, Bromadiolone,
Brodifacoum, or Diphacinone, shall be used”
C. The permittees shall undertake development in accordance with the approved revised
plans. Any proposed changes to the approved revised plan shall be reported to the
Executive Director. No changes to the approved revised plan shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
2.

Habitat Protection Measures
The permittee shall comply with the following construction-related requirements:
A.

Prior to the commencement of any construction activities, the minimum
construction zone necessary shall be delineated by a land surveyor and fenced
with temporary cyclone fencing to protect dune habitat and clusters of Dark-eyed
gilia and Wooly-headed spineflower occurring outside the construction area. The
temporary/construction fencing shall be maintained in place until the authorized
development is completed. No construction related activities, including but not
limited to grading, staging or stockpiling of materials, or other ground disturbance
shall be allowed to encroach into the areas outside of the authorized development
envelope that are protected by the temporary exclusion/construction fencing;

B.

Prior to the commencement of any construction activities, all special status plants
will be flagged by a qualified biologist;

C.

Contractors shall be informed of the presence of rare plants on the site and the
importance of avoiding disturbance to areas outside of the authorized building
envelope, especially with regard to erosion and runoff from the building site;

D.

On-site native vegetation shall be maintained to the maximum extent possible
during construction activities;

E.

Any disturbed areas outside of the authorized development envelope shall be
replanted or seeded immediately with low-growing herbaceous native species
following completion of construction of the residential structure and driveway, in
a manner that conforms to the restoration plan submitted pursuant to Special
Condition 3.

F.

As necessary permanent exclusionary fencing shall be installed along the
boundary of the open space conservation area and the approved development,
including the house, garage, and the driveway. Fencing shall consist of low
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(approximately 3 feet) post and cable, split-rail, or similar symbolic fencing that
does not interfere with the visual surroundings. Only foot traffic shall be allowed
within the conservation area beyond the fence, and should be limited to visits for
restoration, monitoring, and maintenance by the property owner, monitoring
biologist, or designated maintenance personnel;
G.

To avoid potential disturbance to the active heronry (heron rookery or rookery),
construction of the driveway and associated grading activities is prohibited
between March 15 and August 15. Prior to commencement of construction, a
survey shall be conducted by a professional biologist to determine that nesting
activity has not yet occurred or is already complete for the season. Such survey
shall be submitted to the Executive Director for review and approval. The allowed
construction period may be extended if an additional survey, conducted by a
professional biologist, determines that nesting activity has not yet occurred or is
already complete for the season. The heronry shall be monitored every ten days to
determine whether the nesting season has begun, and reports shall be submitted to
the executive director. All work must cease once nesting has commenced. Work
on the single family residence and garage may proceed during the breeding season
provided that construction noise is reduced to the maximum extent feasible.

H.

To avoid potential losses to breeding birds other than herons or egrets,
construction activities shall occur outside the critical breeding period (March 15
to August 15) unless modified pursuant to subsection I. To prevent birds from
establishing nests within the work area prior to construction, all nest structures
and vegetation should be removed during the non-breeding season. If activities
must occur during the normal breeding season, the project site shall be surveyed
by a professional biologist to determine if active nests are present. If active nests
or behavior indicative of nesting birds are encountered, those areas plus a 50-foot
buffer area for small songbirds and a 200-foot buffer for larger species (e.g.
raptors, owls, etc.), designed by the biologist, shall be avoided until the nests have
been vacated.

I.

If work must occur within the nonnative forest during the winter roosting season
for monarch butterfly (fall through spring), the work area shall be surveyed prior
to construction to establish if butterflies are utilizing the area. If present,
appropriate avoidance measures shall be implemented, as reviewed and approved
by the Executive Director, including limitations on construction timing, traffic,
lighting, etc.

J.

To avoid impacts to special-status and common bat species, construction shall be
limited to the daylight hours (sunrise – sunset) to avoid interference with the
foraging abilities of bats.

K.

All trees on the site shall be preserved and protected against damage during
construction activities. If a licensed arborist determines that a tree needs to be
removed during construction due to damage or disease, the tree shall be surveyed
by a professional biologist for roosting bats or nesting birds prior to removal.
Removal shall not occur until the roost or nest is unoccupied. No tree shall be
removed without prior review and approval of the Executive Director. An
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arborists and biological report shall be submitted with any request for tree
removal.
3.

Dune Restoration Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the Permittee shall submit for the Executive Director’s
review and approval, two sets of dune restoration plans that provide for dune and related
habitat enhancement and restoration for contiguous area outside and immediately
adjacent to the approved building envelope at a ratio of 3:1 based on the approved final
plans and authorized development envelope. Plans shall include, as appropriate:
(a) Final contours of the site, after project grading, necessary to support dune restoration in
the proposed area.
(b) The Plan shall provide for assessment of baseline conditions, restoration success criteria,
monitoring protocols, and other measures necessary to successful implementation.
Success criteria shall include at least 35% cover by native species with at least 5 native
dune species present and less than 10% cover of non-native species, unless modified by
the Executive Director for good cause.
(c) All required plantings shall be maintained in good growing condition throughout the life
of the project, and whenever necessary, shall be replaced with new plant materials to
ensure continued compliance with the landscape plan, except as this requirement may be
modified through a future amendment to this permit based on restoration success
monitoring.
(d) Installation of all plants shall be completed prior to occupancy of the new home. Within
30 days of completion of the landscaping installation, the Permittee shall submit a letter
to the Executive Director from the project biologist indicating that plant installation has
taken place in accordance with the approved restoration plans. Applicant shall submit a
monitoring report prepared by a qualified biologist to the Commission two and five years
after initial plan implementation. The reports shall identify and correct any restoration
and maintenance issues.
(e) If the restoration monitoring report or biologist’s inspections indicate the landscaping is
not in conformance with or has failed to meet the performance standards specified in the
Landscape Restoration Plan approved pursuant to this permit, the Permittee or successors
in interest, shall submit a revised or supplemental restoration plan for the review and
approval of the Executive Director. The revised restoration plan must be prepared by a
qualified specialist, and shall specify measures to remediate those portions of the original
plan that have failed or are not in conformance with the original approved plan. These
measures, and any subsequent measures necessary to carry out the approved landscape
plan, shall be carried out in coordination with the Executive Director until the approved
landscaping is established to the Executive Director’s satisfaction.
The Permittee shall undertake development in accordance with the approved Dune
Restoration Plan.
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4. Future Development
This permit is only for the development described herein. Any future improvements or
changes to the single-family residence or other approved structures shall require an
amendment to the permit from the Commission or shall require an additional coastal
development permit from the Commission or from the applicable certified local government.
5.

6.

Open Space Restriction
A.

No development, as defined in Section 30106 of the Coastal Act, shall occur in
the open space area outside of the building envelope and driveway generally
depicted on Exhibit No. 13 and approved pursuant to Special Condition 1, which
includes all areas of the subject parcel outside of the approved building envelope
and driveway, except for removal of non-native vegetation; installation of erosion
control measures pursuant to this approval; erection of temporary protective
fencing; the minimum necessary temporary construction staging and impacts the
restoration of which to native habitat shall not be included in the proposed
restoration area pursuant to Special Condition 3.

B.

PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE
NOTICE OF INTENT TO ISSUE COASTAL DEVELOPMENT PERMIT
the applicant shall submit for the review and approval of the Executive Director,
and upon such approval, for attachment as an Exhibit to the NOI, a formal legal
description and graphic depiction of the portion of the subject property affected
by this condition, as generally described above and as reflected on exhibit 13
attached to this staff report.

Conformance of the Design and Construction Plans to the Geotechnical
Investigation Report
A.

All final design and construction plans including foundations, grading, and
drainage plans, shall be consistent with the recommendations contained in the
Geotechnical Investigation report submitted with the application. PRIOR
ISSUANCE OF COASTAL DEVELOPMENT PERMIT the applicant shall
submit, for the Executive Director’s review and approval, evidence that a licensed
professional (Certified Engineering Geologist or Geotechnical Engineer) has
reviewed and approved all final design, construction, foundation, grading and
drainage plans and has certified that each of those plans is consistent with the
recommendations specified in the above-referenced geotechnical reports for the
project site.

B.

The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
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7. Assumption of Risk, Waiver of Liability and Indemnity
By acceptance of this permit, the applicant acknowledges and agrees: (i) that the site may be
subject to hazards from landslide, bluff retreat, erosion, subsidence, and earth movement; (ii)
to assume the risks to the applicant and the property that is the subject of this permit of injury
and damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission, its officers,
agents, and employees for injury or damage from such hazards; and (iv) to indemnify and
hold harmless the Commission, its officers, agents, and employees with respect to the
Commission’s approval of the project against any and all liability, claims, demands,
damages, costs (including costs and fees incurred in defense of such claims), expenses, and
amounts paid in settlement arising from any injury or damage due to such hazards.
8.

Design Restrictions

A.

All exterior lights, including any lights attached to the outside of the buildings, shall be
the minimum necessary for the safe ingress and egress of the structures, and shall be lowlumens, non-reflective, shielded, and have a directional cast downward such that no light
will shine beyond the boundaries of the building envelope.

B.

All utilities shall be placed underground

C.

All exterior siding and roofing of the proposed residence and attached garage shall be
earth-toned to blend with the dune environment. The current owner or any future owner
shall not repaint or stain the house or other approved structures with products that will
lighten the color of the house or other approved structures without an amendment to this
permit. In addition, all exterior materials, including roofs and windows, shall be nonreflective to minimize glare.

9.

Area of Archaeological Significance
A.

If an area of cultural deposits, archaeological features, or human remains are
discovered during the course of the project all construction shall cease and shall
not recommence except as provided in subsection (D) hereof; and a qualified
cultural resource specialist shall analyze the significance of the find.

B.

Cultural deposits and archaeological features include, but are not limited to
pottery, arrowheads, midden or culturally modified soil deposits, humanly
modified stone, shell, bone or other cultural materials such as charcoal, ash,
burned rock indicative of food procurement or processing activities; prehistoric
domestic features including hearths, firepits, or house floor depressions; or
mortuary features, such as skeletal remains.

C.

If human remains are encountered, all work must stop in the immediate vicinity of
the discovered remains and the Executive Director, County Coroner, and a
qualified archaeologist must be notified immediately so an evaluation can be
performed. If the remains are deemed to be Native American, the Native
American Heritage Commission must be contacted by the Coroner so that a “Most
Likely Descendant” can be designated and the appropriate provisions of the
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California Government Code and California Public Resources Code will be
followed.
D.

A permittee seeking to recommence construction following discovery of the
cultural deposits, archaeological features, or human remains, shall submit a
supplementary archaeological plan prepared by a qualified archaeologist in
consultation with appropriate tribal representatives from tribes known to have
interest in the area, for the review and approval of the Executive Director.

If the Executive Director approves the Supplementary Archaeological Plan
and determines that the Supplementary Archaeological Plan’s
recommended changes to the proposed development or mitigation
measures are de minimis in nature and scope, construction may
recommence after this determination is made by the Executive Director.
2)
If the Executive Director approves the Supplementary Archaeological Plan
but determines that the changes therein are not de minimis, construction
may not recommence until after an amendment to this permit is approved
by the Commission.
Conditions Imposed By Local Government
1)

10.

This action has no effect on conditions imposed by a local government pursuant to an
authority other than the Coastal Act.
11.

12.

CEQA Mitigations. All mitigation measures identified in the mitigated negative
declaration shall be incorporated into the project except as they may conflict with these
special conditions.
Deed Restriction
PRIOR TO ISSUANCE OF COASTAL DEVELOPMENT PERMIT NO. A-2-SON10-023, the applicant shall submit for the review and approval of the Executive Director,
documentation demonstrating that the applicant has executed and recorded against the
parcel(s) governed by this permit a deed restriction, in a form and content acceptable to
the Executive Director: (1) indicating that, pursuant to this permit, the California Coastal
Commission has authorized development on the subject property, subject to terms and
conditions that restrict the use and enjoyment of that property; and (2) imposing the
Special Conditions of this permit as covenants, conditions, and restrictions on the use and
enjoyment of the property. The deed restriction shall include a legal description of the
entire parcel or parcels governed by this permit. The deed restriction shall also indicate
that, in the event of an extinguishment or termination of the deed restriction for any
reason, the terms and conditions of this permit shall continue to restrict the use and
enjoyment of the subject property so long as either this permit or the development it
authorizes, or any part, modification, or amendment thereof, remains in existence on or
with respect to the subject property.

III.

FINDINGS AND DECLARATIONS: SUBSTANTIAL ISSUE
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On May 18, 2010, the Sonoma County Board of Supervisors approved a coastal development
permit (PLP08-0131) for a new 2,514 square foot single family residence, a 1,216 square foot
garage, and an 840 square foot second dwelling unit on a 9.16-acre parcel (Exhibit 3). The
project also includes a 640-foot-long driveway, with retaining walls constructed of natural stone
with a face slope no steeper than 1:1. Pursuant to Coastal Act Section 30603, this development is
appealable because it is located between the first public road and the sea.
The project site is located on sloped dune hillside between Bodega Bay, off of Bay Flat Road,
and the Pacific Ocean (Exhibits 1 and 2). The site rises steeply from Bay Flat Road and consists
of sand dunes stabilized by a dense cover of European beachgrass, perennial lupine, and native
coyote brush. A stand of Monterey cypress, eucalyptus, and Monterey pine on the southern edge
of the property supports a well-established heron and egret colony. The site is zoned Rural
Residential-5 (Rural Residential, 5-acre density).
The Commission received two appeals of the project. The first appeal, from Bodega Bay
Concerned Citizens, et al, contends that the approved project would damage the environmental
sensitive habitat area (ESHA) within the property by allowing the driveway to be built through a
heron /egret/osprey rookery. Second, the appeal contends that the project is in conflict with LCP
hazards policies, because the site contains known fault zones, the instability of sand dunes,
drainage issues, and public safety issues (Exhibit 4).
The second appeal from Commissioners Sara Wan and Steve Blank notes the same issues with
the driveway, and also contends that the County approved the single family residence, garage,
detached second unit in dune ESHA, and would displace two special-status species plants.
Although the entire property is comprised of either dune ESHA or heron rookery ESHA and the
County approved the subject development with findings stating that a regulatory takings of
private property would occur if the development were denied, the County did not fully consider
how to minimize the impacts of the approved development, even if some of the development
must be approved to avoid a taking (Exhibit 5).
Coastal Act Section 30625(b) requires the Commission to hear an appeal unless it determines
that no substantial issue exists with respect to the grounds on which the appeal has been filed.1
Commission staff has analyzed the County’s Final Local Action Notice for the development
(Exhibit 3), the local record, appellants’ claims (Exhibits 4, 5), and the relevant requirements of
the LCP (Exhibit 6). The appeals raise a substantial issue with respect to the LCP as follows.
ESHA Protection
According to County approval documents, the entire property is comprised of sand dunes and a
heron rookery, both considered Sensitive Resource Areas (environmentally-sensitive) under
1

The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue
determinations: the degree of factual and legal support for the local government’s decision; the extent and scope of
the development as approved or denied by the local government; the significance of the coastal resources affected by
the decision; the precedential value of the local government's decision for future interpretations of its LCP; and,
whether the appeal raises only local issues, or those of regional or statewide significance.
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Local Coastal Plan, Part I, III-3, III-4, III-6, III-10 and III-17 (see Exhibit 6 and de novo findings
below, incorporated herein by reference). The approved driveway would be located within 600feet of a tree grove that is a heron rookery, raising a substantial issue of conformance with ESHA
Policy LCP Part 111-17, policy 66. The driveway and building envelopes for the structures
would also alter a section of dune, raising a substantial issue of conformance with LUP Part III12, policies 4 -7, which protect coastal dune ESHA.
Hazards
With respect to the hazards claims, the subject property is designated ‘Sensitive and Hazardous,’
on the Land Use Plan map (Exhibit 6). According to the LCP, this means the project site is an
“[area] with major physical or biological constraints to development” and that “[d]evelopment is
prohibited unless constraints can’t be mitigated.”2 The LUP describes these specific lands as not
suitable for development for several reasons, including severe geological stability. The site is
located in the San Andreas Fault Zone, and based on the Alquist-Priolo Earthquake Fault Studies
Zone Map, a surface rupture of the 1906 San Francisco earthquake exists approximately 5,000
feet northeast of the site and another fault trace exists approximately 2,000 feet southwest of the
site. According to the County staff report, the large sand dune face along the eastern property
boundary is at its angle of repose and could be prone to lurching or lateral spreading during
seismic ground shaking, and the proposed driveway is susceptible to damage. The project
includes a layer of 1-2 foot diameter rocks to prevent collapse of the driveway.
LUP geologic hazards policy 2 prohibits development designated unstable to marginally stable
on the Hazards maps, unless a registered engineering geologist reviews and approves all
construction plans and determines that there will be no significant impacts. The LUP Hazards
Maps appear to classify this property as ‘unstable to marginally stable’. PJC and Associates
conducted a Design Level Geotechnical report, which finds that a major earthquake would
damage the home beyond repair, but with a steel-reinforced grid spread footing foundation, the
structure would not collapse. Due to the seismic stability hazards described above, and the
conclusions of the geotechnical report, it is apparent that significant impacts are a potential and
hence that a substantial issue of conformance with LUP geologic hazards policy 2 is raised.
Takings Issues
The County approved the subject development with findings stating that a regulatory takings of
private property would occur if the subject development were denied based on its impacts to
designated Conservation Areas (also called Sensitive Resource Areas). However, the County did
not fully consider how to minimize the impacts of the approved development, even if some of
that development must be approved to avoid a taking. Though applicants are entitled under
Coastal Act Section 30010 to an assurance that their property will not be taken, this section does
not authorize the County to completely avoid application of any policies and standards of the
certified LCP, including Local Coastal Plan, Part I, III-12 and III-17. Instead, the County may
only deviate from those policies and standards to the extent necessary to avoid taking private
property for public use. The County must otherwise enforce to the maximum extent feasible, all
requirements of the LCP including the requirements of the Local Coastal Plan, Part I, III-12 and
III-17 to protect and minimize adverse impacts on sand dunes, coastal bluffs and a heron
2

Sonoma County Local Coastal Plan Part 1, page 183
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rookery. This means considering all methods to mitigate and/or avoid significant adverse impacts
to Conservation Areas.
Although Sonoma County PRMD staff conducted (1) a driveway analysis that looked at five
alternatives and concluded that current driveway placement is the best option for the site and (2)
a takings analysis that showed the property owner had a reasonable investment backed
expectation to develop the property, the County decision raises a substantial issue of
conformance with the LCP because the County did not assure that the approved development
adheres to the applicable County of Sonoma Local Coastal Program Policies to the maximum
extent feasible. Consequently, no approval should have occurred without considering: (1) a
reduction in the size of the house; (2) alternative placement of the house; (3) the elimination of
the detached second dwelling unit; and (4) a revised driveway alternatives analysis taking into
account any feasible alternative placement of the house.
For the reasons stated above, the Commission finds that Appeal Number A-2-SON-10-023
presents a substantial issue with respect to the grounds on which the appeal has been filed under
Section 30603 of the Coastal Act regarding consistency with the certified Local Coastal
Program.
IV. FINDINGS AND DECLARATIONS: DE NOVO REVIEW OF CDP APPLICATION
1.

Procedure

If the Commission finds that a locally approved coastal development permit raises a Substantial
Issue with respect to the policies of the certified LCP and/or the public access policies of the
Coastal Act, the local government’s approval no longer governs, and the Commission must
consider the merits of the project. The Commission may approve, approve with conditions
(including conditions different than those imposed by the County), or deny the application.
Testimony may be taken from all interested persons during the de novo hearing.
2.

Standard of Review

The Coastal Commission effectively certified the County of Sonoma’s LCP. Pursuant to Section
30603(b) of the Coastal Act, after such certification the standard of review for all coastal permits
and permit amendments for development located between the first public road and the sea is the
standards of the certified LCP and the public access and recreation policies of the Coastal Act.
3.

The Commission hereby finds and declares as follows:

The Commission hereby incorporates by reference the Substantial Issue Findings above as if set
forth in full.
A. Project Location and Description (see SI findings above)

B. Sensitive Resource Areas/Conservation Areas
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Applicant’s entire property is covered by Sensitive Resource Areas or Conservation Areas, as
defined by Local Coastal Plan Part I, III-3, III-4, and III-10. Applicable LCP policies are found
in Exhibit 6.
Sand Dunes and Associated Rare Plants
The proposed home site is zoned as a ‘Conservation Area,’ within the Rural Residential District,
and is designated ‘Sensitive and Hazardous’ in the LCP (see exhibit 6). A Conservation Area is
considered a Sensitive Resource Area. The Sonoma County LCP has mapped sand dune and
coastal strand habitat (ESHA) along the coast and provided environmental management policies
to protect these habitats (Local Coastal Plan, Part I, III-3, III-4, III-6, III-10, III-12). Consistent
with Coastal Act ESHA policies, the LCP protects dune habitat from disturbance and destruction
with exceptions for resource dependent, scientific, educational, and passive recreational uses;
restricts activities and development on dunes and coastal strand; prohibits the removal of sand
from dunes except for dune management; limits foot traffic on vegetated dunes and recommends
well-defined footpaths and raised boardwalks when necessary (Local Coastal Plan, Part I, III12).
In February 2009 Prunuske Chatham, Inc. conducted a Biological Resources Assessment of the
property. The report concluded the following in regards to dune habitat: (1) the project would
involve working within coastal dune habitat; (2) the property supports native coastal dune plant
species and is potential habitat for special status plants; (3) the project site has the potential to
support Myrtle’s silverspot butterfly.3, 4
Coastal dune communities provide habitat and foraging opportunities for a wide range of wildlife
species. Grasses, shrubs, and associated invertebrates provide foraging opportunities for a wide
variety of ground foraging birds, such as American robin, sparrows (e.g. white-crowned), darkeyed junco, northern flicker, western bluebird, and numerous other resident and migratory birds.
Predatory hawks, like the northern harrier, frequent these areas as well. Small vertebrates and
invertebrates within the habitat are likely to serve as a food source for these birds and other
predatory vertebrates. Existing shrubs and small trees provide nest structures for breeding birds.
Flowering plants provide important food sources for pollinators.5
In May 2009, Prunuske Chatham, Inc. conducted follow up focused botanical surveys of the
property. Two special-status species were found: dark eyed gilia (Gilia millefoliata) and woollyheaded spineflower (Chorizanthe cuspidata var. villosa). Both species are considered “fairly
endangered” by the California Native Plant Society (CNPS) (List 1B.2). Both of the species
occur primarily within the proposed building envelope, in the central part of the property. They
were found in relatively level openings where European beach grass (Ammophila arenaria) does
not occur. Approximately 84 dark-eyed gilia plants, and 236 woolly-headed spineflower plants,
3

Prunuske Chatham, Inc. March 2009. Biological Resources Assessment - Kelham Property -1835 Bay Flat Road,
Bodega Bay, Sonoma County, CA
4
Sonoma County Permit and Resource Management Department Mitigated Negative Declaration. File No. PLP080131. Kelham Residence.
5
Prunuske Chatham, Inc. March 2009. Biological Resources Assessment - Kelham Property -1835 Bay Flat Road,
Bodega Bay, Sonoma County, CA
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were found. Subsequently the mapping was updated, showing that both plants occurred in and
around the proposed development envelope (Exhibit 7).
As described above, the proposed development is located within sensitive dune habitat. Sitespecific biological studies and evaluations have established that the applicant’s entire parcel
consists of dune habitat. Although degraded, particularly by prominent invasive European beach
grass, the parcel nonetheless consists of dune ESHA. There are well documented occurrences of
sensitive dune plant species on the site, including in the proposed development area. Coastal
sand dunes, including those in Bodega Bay, constitute one of the most geographically
constrained habitats in California. They only form in certain conditions of sand supply in tandem
with wind energy and direction. Dunes are a dynamic habitat subject to extremes of physical
disturbance, drying, and salt spray, and support a unique suite of plant and animal species
adapted to such harsh conditions. Many characteristic dune species are becoming increasingly
uncommon. Even where degraded, the Coastal Commission has typically found this important
and vulnerable habitat to be ESHA due to the rarity of the physical habitat and its important
ecosystem functions, including that of supporting sensitive species.
Based on the evidence in the record, including well documented occurrences of sensitive dune
species on site, the Commission finds that the entire parcel is ESHA as defined by the Sonoma
County LCP and the Coastal Act.
LUP environmental resource management policy 4 prohibits sand removal except for dunes
management, and policy 5 allows only resource dependent, scientific, educational, and passive
recreational uses in dunes (see Exhibit 6). Therefore, because the proposed residential
development is not such a resource dependent project, it is inconsistent with the LCP policies
that require the protection of dune ESHA. Because there are no alternatives available that would
avoid impacts to dune ESHA, the project cannot be found consistent with the Sonoma County
LCP sensitive habitat protection policies.
Heron Rookery
The May 2009 Prunuske Chatham report also documented the presence of a well-established
egret rookery (heronry) within nonnative forest, containing Monterey cypress (Cupressus
macrocarpa), eucalyptus (Eucalyptus globulus), and Monterey pine (Pinus radiata) on the
southern edge of the property. This habitat type is most commonly used by larger birds for
breeding, roosting, and perching. The rookery is not reported in the California Natural Diversity
Database (CNDDB), but it has been monitored by Audubon Canyon Ranch (Audubon) since the
early 1990s.6 The heronry currently supports great blue heron, great egret, black-crowned nightheron, and snowy egret. In 2005, approximately 35 great blue heron, 15 great egret, 1 blackcrowned night-heron, and 5 snowy egret nests were documented on the site. The rookery
measures approximately 45 meters by 20 meters with an average nest height of 20 meters. Nests
are built in both eucalyptus and Monterey cypress trees.

6

Prunuske Chatham, Inc. March 2009. Siting Kelly, J.P., et al. 2006. Annotated Atlas and Implications for the
Conservation of Heron and Egret Nesting Colonies in the San Francisco Bay Area. Marshall, California.
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Certified LUP Environmental Resource Management Policy 66 prohibits new development,
including roads, within 600 feet of a heron rookery. The proposed driveway would pass directly
through the heron rookery, inconsistent with the LCP. Access to the site is constrained by the
large sand dune up to forty feet tall running along Bay Flat Road. The Applicant explored
various alternatives to the current location, including contacting neighboring properties with
regard to using their driveways, but was unsuccessful in this regard. According to the Applicant
and the County, in order to meet road standards for emergency vehicle access and reduce grading
impacts to dune resources, the proposed driveway is the most feasible, least environmentally
damaging location (see detailed discussion below). However, because the selected driveway
alternative would be within 600 feet of the rookery, it is inconsistent with Environmental
Resource Management Policy 66 of the LCP.
C. Visual Resources
Sonoma County LCP View Protection Policy 1 (page VII-49) prevents development from
obstructing views of the shoreline from coastal roads, vista points, recreation areas, and beaches.
View Protection Policy 2 prohibits development that would significantly degrade the scenic
qualities of major views. Policy 4 (Alterations of Landforms) prohibits development that would
permanently alter or destroy the appearance of natural landforms. Other visual resources LCP
policies require natural landscape compatibility, community compatibility, natural vegetation
requirements, and design review procedures for all new development located within scenic view
shed areas (see exhibit 6 for a complete list of policies). In addition to the land use plan (LCP
Part 1) policies described above, the certified coastal zoning ordinance, Section 26C-292
contains required design review provisions for development in the coastal zone (Exhibit 6).
The proposed project would be visible from several locations along Highway 1, which is a
designated scenic corridor in the LCP, as well as several other public viewpoints within the
unincorporated community of Bodega Bay. While the proposed development would be
concentrated on relatively level portion of the site below the natural ridge line and would not
break the horizon silhouette as seen from Bodega Bay, because the structure would be visually
prominent from several public locations, on an exposed hillside, it would be a significant
degradation of a major view, inconsistent with View Protection Policy 2. In addition, portions of
the proposed driveway would be cut through exposed steep slopes, and would permanently alter
the appearance of the natural dune landform. The driveway would also utilize rip rap facing and
retaining walls to stabilize it, which would further alter its appearance, especially when viewed
from Bay Flat Road. This is inconsistent with the Alterations of Landforms Policy 4. Given the
prohibitive nature of the LCP’s visual resource protection policies, the project as proposed
cannot be found consistent with them. Nor does it appear that there are any feasible alternatives
that could be found consistent with the policies. In this case, as described above, the proposed
project is inconsistent with View Protection Policy 2, Alterations of Landforms Policy 4, and
must be denied unless to do so would result in an unconstitutional taking of property.
D. Need to Allow a Reasonable Residential Development to Avoid an Unconstitutional
Taking of Property
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As discussed above, the proposed development is inconsistent with LCP environmental resource
management policy 4, 5, and 66 regarding development within dunes and heron rookeries. In
addition, the proposed development is inconsistent with LCP View Protection Policy 2 and
Alterations of Landforms Policy 4. And because there are no alternatives that would avoid these
inconsistencies, the LCP requires that the project be denied. However, when the Commission
considers denial of a project, a question may arise as to whether the denial results in an
unconstitutional “taking” of the applicant’s property without payment of just compensation.
Coastal Act Section 30010 addresses takings and states as follows:
The Legislature hereby finds and declares that this division is not intended, and
shall not be construed as authorizing the commission, port governing body, or
local government acting pursuant to this division to exercise their power to grant
or deny a permit in a manner which will take or damage private property for
public use, without the payment of just compensation therefore. This section is not
intended to increase or decrease the rights of any owner of property under the
Constitution of the State of California or the United States.
Consequently, although the Commission is not a court and may not ultimately adjudicate
whether its action constitutes a taking, the Coastal Act imposes on the Commission the duty to
assess whether its action might constitute a taking so that the Commission may take steps to
avoid it. If the Commission concludes that its action does not constitute a taking, then it may
deny the project with the assurance that its actions are consistent with Section 30010. If the
Commission determines that its action would constitute a taking, then application of Section
30010 would overcome the presumption of denial. In this latter situation, the Commission will
propose modifications to the development to minimize its Coastal Act inconsistencies while still
allowing some reasonable amount of development.7
In the remainder of this section, the Commission considers whether, for purposes of compliance
with Section 30010, its denial of the project would constitute a taking. As discussed further
below, the Commission finds that to avoid a takings in compliance with Section 30010, the
Commission determines it will allow a reasonable residential development on the subject
property.
General Takings Principles
The Fifth Amendment of the United States Constitution provides that private property shall not
“be taken for public use, without just compensation.”8 Article 1, section 19 of the California
Constitution provides that “[p]rivate property may be taken or damaged for public use only
when just compensation…has first been paid to, or into court for, the owner.”
The idea that the Fifth Amendment proscribes more than the direct appropriation of property is
usually traced to Pennsylvania Coal Co. v. Mahon [(1922) 260 U.S. 393]. Since Pennsylvania
Coal, most of the takings cases in land use law have fallen into two categories [see Yee v. City of
7

For example, in CDP A-1-MEN-03-029 (Claiborne and Schmitt), the Commission in 2004 approved residential
development on a site that was entirely ESHA, even though it was not resource-dependent development and thus
was inconsistent with the LCP (which was the standard of review in that case).
8
The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R.
Co. v. Chicago (1897) 166 U.S. 226).

A-2-SON-10-023 (Kelham)
Page 20 of 41
Escondido (1992) 503 U.S. 519, 522-523]. First, there are the cases in which government
authorizes a physical occupation of property [see, e.g., Loretto v. Teleprompter Manhattan CATV
Corp. (1982) 458 U.S. 419]. Second, there are the cases whereby government merely regulates
the use of property (Yee, supra, 503 U.S. at pp. 522-523). A taking is less likely to be found
when the interference with property is an application of a regulatory program rather than a
physical appropriation [e.g., Keystone Bituminous Coal Ass'n. v. DeBenedictis (1987) 480 U.S.
470, 488-489, fn. 18]. The Commission’s actions here would be evaluated under the standards
for a regulatory taking.
In its recent takings cases, the Court has identified two circumstances in which a regulatory
taking might occur. The first is the “categorical” formulation identified in Lucas v. South
Carolina Coastal Council (1992) 505 U.S. 1003, 1014. In Lucas, the Court found that regulation
that denied all economically viable use of property was a taking without a “case specific” inquiry
into the public interest involved (Id. at p. 1014). The Lucas court emphasized, however, that this
category is extremely narrow, applicable only “in the extraordinary circumstance when no
productive or economically beneficial use of land is permitted” or the “relatively rare situations
where the government has deprived a landowner of all economically beneficial uses” or rendered
it “valueless” [Id. at pp. 1016-1017 (emphasis in original)] (see Riverside Bayview Homes,
supra, 474 U.S. at p. 126 (regulatory takings occur only under “extreme circumstances”)].9
The second circumstance in which a regulatory taking might occur is under the three-part, ad hoc
test identified in Penn Central Transportation Co. (Penn Central) v. New York (1978) 438 U.S.
104, 124. This test generally requires an examination into the character of the government action,
its economic impact, and its interference with reasonable, investment-backed expectations [Id. at
p. 134; Ruckelshaus v. Monsanto Co. (1984) 467 U.S. 986, 1005]. In Palazzolo v. Rhode Island
(2001) 533 U.S. 606, the Court again acknowledged that the Lucas categorical test and the threepart Penn Central test were the two basic situations in which a regulatory taking might be found
to occur [see id. (rejecting Lucas categorical test where property retained value following
regulation but remanding for further consideration under Penn Central)].
Before a Landowner May Establish a Taking, Government Must Have Made a Final
Determination Concerning the Use to Which the Property May Be Put
Before a landowner may seek to establish a taking under either the Lucas or Penn Central
formulations, however, it must demonstrate that the taking claim is “ripe” for review. This means
that the takings claimant must show that government has made a “final and authoritative”
decision about the use of the property [e.g., Williamson County Regional Planning Com. v.
Hamilton Bank (1985) 473 U.S. 172; MacDonald, Sommer & Frates v. County of Yolo (1986)
477 U.S. 340, 348]. Premature adjudication of a takings claim is highly disfavored, and the
Supreme Court’s cases “uniformly reflect an insistence on knowing the nature and extent of
permitted development before adjudicating the constitutionality of the regulations that purport to
limit it” (Id. at p. 351). Except in the rare instance where reapplication would be futile, the courts
generally require that an applicant resubmit at least one application for a modified project before
it will find that the taking claim is ripe for review (e.g., McDonald, supra).
9

Even where the challenged regulatory act falls into this category, government may avoid a taking if the restriction
inheres in the title of the property itself; that is, background principles of state property and nuisance law would
have allowed government to achieve the results sought by the regulation (Lucas, supra, 505 U.S. at pp. 1028-1036).
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In this case, and as discussed further below, although the LCP instructs the Commission to deny
the proposed development that would be constructed within sensitive dune habitat and a heron
rookery, and that would significantly degrade a major view and permanently alter the appearance
of the natural dune landform, the Commission’s denial would preclude the applicant from
achieving an economic use on the site. As discussed further, the subject property is planned and
zoned for residential use, and to deny the applicant residential use of the parcel would leave no
other economic use of the property. In these circumstances, the applicant could successfully
argue that the Commission has made a final and authoritative decision about the use of the
subject property. Therefore, the applicant could successfully argue that the Commission’s denial
is a taking because a taking claim is “ripe.”
Determination of Unit of Property Against Which Takings Claim Will be Measured
As a threshold matter, before a taking claim can be analyzed, it is necessary to define the parcel
of property against which the taking claim will be measured. In most cases, this is not an issue
because there is a single, readily identifiable parcel of property on which development is
proposed. The issue is complicated in cases where the landowner owns or controls adjacent or
contiguous parcels that are related to the proposed development. In these circumstances, courts
will analyze whether the lots are sufficiently related so that they can be aggregated as a single
parcel for takings purposes. In determining whether lots should be aggregated, courts have
looked to a number of factors such as unity of ownership, the degree of contiguity, the dates of
acquisition, and the extent to which the parcel has been treated as a single unit [e.g., District
Intown Properties, Ltd. v. District of Columbia (D.C.Cir.1999) 198 F.3d 874, 879-880 (nine
individual lots treated as single parcel for takings purposes); Ciampitti v. United States (Cl.Ct.
1991) 22 Cl.Ct. 310, 318].
In this case, the applicant owns the subject vacant parcel proposed to be developed with a singlefamily residence, a detached second unit, and a detached garage (APN 100-020-025). The
subject parcel was created by court decree on July 25, 1973, although the judicial decision
occurred prior to that. Creation of a parcel by court decree was permissible under the County
Subdivision Ordinance in effect at the time and the applicant has received (on March 16, 2010)
an administrative certificate of compliance from the County recognizing the parcel. The
applicant purchased APN 100-020-025 for $850,000 with a closing date of September 28, 2007.
On the same day, a Grant Deed was recorded at the Sonoma County Recorders Office (document
2007105670), effectively transferring and vesting fee-simple ownership to the applicant. Based
upon an examination of copies of this document and related entries within the current property
tax rolls of the Sonoma County Assessor’s Office, the adjoining parcels are owned by different
property owners. The adjoining parcel to the north, APN100-020-022, is owned by MPM
Investments. The adjoining parcels to the south are APN100-020-024 (owned by Beatrice Kee
Trust) and APN 100-020-026 (owned by Jeffrey M. Do and Jodie L. Hoang). The adjoining
parcel to the west, APN 100-020-014 is owned by the State of California, and is part of Sonoma
Coast State Beach. To the east, the applicant’s property adjoins Bay Flat Road. The parcels on
the east side of Bay Flat Road across from the applicant’s property are APN 100-040-020
(owned by the Shirley and Harold Ames Trust), APN 100-040-021 (owned by the Womack
Trust), APN 100-040-022 (owned by Richard and Carol Anello), APN 100-040-023 (owned by
the Gene and Clarie Nanney Trust), and APN 100-040-024 (owned by the Gene and Clarie
Nanney Trust). The applicant does not own any of these parcels or have any interest in the
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various trusts holding title. In addition, all of the other parcels that derived from the original
court decree in 1973 are developed, except for one owned by the Bodega Bay Utility. 10
Therefore, the evidence establishes that the Commission should treat APN 100-020-025 as a
single parcel for the purpose of determining whether a taking occurred.
The Commission Will Allow a Reasonable Residential Development on the Subject
Property to Avoid a Takings in Compliance with Section 30010 of the Coastal Act
(i)

Categorical Taking

Section 30010 of the Coastal Act provides that the Coastal Act shall not be construed as
authorizing the Commission to exercise its power to grant or deny a permit in a manner which
will take private property for public use. Application of Section 30010 may overcome the
presumption of denial in some instances. The subject of what government action results in a
“taking” was addressed by the U.S. Supreme Court in Lucas v. South Carolina Coastal Council
(1992).
In Lucas, the Court held that where a permit applicant has demonstrated that he or she has a
sufficient real property interest in the property to allow the proposed project, and that project
denial would deprive his or her property of all economically viable use, then denial of the project
by a regulatory agency might result in a taking of the property for public use, unless the proposed
project would constitute a nuisance under State law.
The Commission interprets Section 30010, together with the Lucas decision, to mean that if an
applicant demonstrates that Commission denial of the project would deprive his or her property
of all reasonable economic use, the Commission may be required to allow some development
even where a Coastal Act or LCP provision would otherwise prohibit it, unless the proposed
project would constitute a nuisance under state law. In other words, unless the proposed project
would constitute a public nuisance under state law, the applicable provisions of the certified LCP
cannot be read to deny all economically beneficial or productive use of land because these
sections of the certified LCP cannot be interpreted to require the Commission to act in an
unconstitutional manner. In complying with this requirement, however, a regulatory agency may
deny a specific development proposal, while indicating that a more modest alternative proposal
could be approved, and thus assure the property owner of some economically viable use.
Section 26C-90 of the of the Somoma County Coastal Zoning Ordinance (CZC) sets forth the
principal permitted use types in the Rural Residential (RR) district, which include (1) singlefamily residential, and (2) agricultural uses. Additionally, the section sets forth the other nonprincipally permitted uses types in the RR district, which include: (3) 1 guest house per lot, (4)
occasional cultural events, (5) small family daycare, (6) large family daycare, (7) home
occupations, (8) small residential community care facility, (9) craft sales and garage sales, (10)
accessory buildings, (11) attached commercial telecommunication facilities, (12) minor freestanding commercial telecommunication facilities, (13) non-commercial telecommunication
facilities, and (14) other non residential uses that are compatible, as determined by the County
10

Subsequent to the court decree that created the parcel, one of the other parcels created was divided into four more
parcels with a coastal development authorization by the Commission; subsequent development on these parcels was
authorized through coastal permits as well.
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and Resource Management Department director. Lastly, the RR district allows other uses with a
use permit, including: (15) additional singe family detached dwelling units in accordance with
the residential density requirements of the RR district, (16) planned developments and
condominiums consistent with the density requirements, (17) one second dwelling unit per lot,
(18) additional ‘agricultural’ uses, such as kennels and raising, breeding, and feeding of animals
in excess of the allowances for principally permitted agricultural uses, and (19) a list of ‘other
uses’ including recreational facilities, schools, arts facilities, visitor serving uses, and exploration
of geothermal resources.
The Commission finds that in this particular case, none of the other specifically allowable
principally-permitted, or other uses at the subject property would avoid development within
environmentally sensitive sand dune habitat or the heron rookery, be feasible, and provide the
property with an economically viable use. Making use of the subject property as a day care, bed
and breakfast, or school or any of the other uses would still require building a home or other
structure within sensitive dune habitat, would require an access road in or near the heron rookery
(as described further in the alternatives analysis described below), and that would significantly
degrade a major view and permanently alter the appearance of the natural dune landform
inconsistent with LCP Policies (see above).
The property also is located within an established residentially developed area surrounded by
approximately 1,700 acres of protected open space that is part of Sonoma Coast State Beach and
the University of California at Davis Bodega Bay Marine Laboratory. While the project site is
immediately adjacent to a portion of Sonoma Coast State Beach, and thus does have connectivity
to adjacent dune habitat, it is on the edge of the habitat area, zoned residential, and adjacent to
another single family residence, making it less desirable for inclusion in the park. More
important, it is unlikely that either the California Department of Parks and Recreation or the
University of California would be interested in purchasing the project site to add to their existing
holdings due to the economic realities facing the state. Commission Staff spoke with Brendan
O’Neil of the California Department of Parks and Recreation, and stated that the property is not
on the “top ten” acquisition list and is a low priority. Moreover, the state is not accepting new
acquisitions right now. Commission Staff also spoke with representatives at the UC Davis
Bodega Bay Marine Lab, who stated that they are not interested in the property. Thus, it appears
that certain allowable uses that would be facilitated by such a purchase, such as a passive
recreational park or a nature preserve, are not feasible and thus would not provide the owners a
reasonable return on their investment.
(ii)

Taking Under Penn Central

A court may also consider whether the permit decision would constitute a taking under the ad
hoc inquiry stated in Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104, 123-125.
This ad hoc inquiry generally requires an examination into factors such as the sufficiency of the
applicant’s property interest, the regulation’s economic impact, and the regulation’s interference
with reasonable, investment-backed expectations.
Sufficiency of Interest. In the subject case, the applicant purchased APN 100-020-025 for
$850,000 with a closing date of September 28, 2007. On the same day, a Grant Deed was
recorded at the Sonoma County Recorders Office (document 2007105670), effectively
transferring and vesting fee-simple ownership to the applicant. Upon review of these documents,
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the Commission concludes that the applicant has demonstrated that they have sufficient real
property interest in the subject parcel to allow pursuit of the proposed project.
Reasonable Investment-Backed Expectations. In this case, the applicant may have had an
investment-backed expectation and a reasonable expectation that the subject property could be
developed with a residence; however it could be argued that a reasonable person would not have
had a reasonable expectation to build a house, second unit and garage of the size and scale as that
proposed, given the average and largest sizes of surrounding homes in the area.
To determine whether the applicant had an investment-backed expectation to construct a house
on APN 100-020-025, it is necessary to assess what the applicants invested when they purchased
that lot. To determine whether an expectation to develop a property as proposed is reasonable,
one must assess, from an objective viewpoint, whether a reasonable person would have believed
that the property could have been developed for the applicant’s proposed use, taking into account
all the legal, regulatory, economic, physical, and other restraints that existed when the property
was acquired.
The applicant purchased APN 100-020-025, an approximately 9.96-acre parcel, for a single
purchase price of $850,000. Clearly the applicant did not acquire the parcel at a discounted or
artificially low purchase price. The property was also purchased prior to recent significant drops
in the real property market. In addition, when the applicant purchased the property in 2007,
other than the general conservation mapping and applicable habitat and visual resource
protection policies of the LCP (exhibit 6), there was no specific indication that development of a
single-family residence on the parcel would not be possible due to biological and visual
constraints. At the time that the applicant was attempting to purchase the property, the property
was zoned for residential use and there was another parcel on the sand dunes next door
developed with a single family residence to the north. There are also several other residences
built to the north and south along Bay Flat Road. The Sonoma County Local Coastal Plan
designates the subject parcel as well as lands to the north and south along Bay Flat Road for
residential development. The preliminary title report and disclosure documents provided to the
applicant did not mention the possibility that all residential development could be denied because
of the presence of endangered, threatened, or rare plant or animal species on the site. In 2000, a
CDP (CPH00-0001) was approved by the County for a residential development on the adjacent
parcel. As is the case for the subject parcel, this adjoining parcel is completely within the Coastal
Dune Conservation Area designated in the LCP. The parcel is only one-quarter the size of the
subject parcel, and a biotic study was not required by the County in order to approve the
construction of a house that is 1,000 square feet larger than the proposed project. Consequently,
the applicants may have had a reasonable investment-backed expectation that they had purchased
a lot that could be developed consistent with the ESHA policies of the certified LCP, and their
investment reflected that the future development of a residential use could be accommodated on
APN 100-020-025. Overall, given that: (1) numerous homes were in existence along Bay Flat
Road the time of the property purchase, including homes on the adjacent lots to the north of the
subject parcel; (2) the property was planned and zoned for residential use; and (3) there was no
specific indication at the time of purchase that development of a single family residence on the
parcel would not be possible due to biological constraints, it is reasonable to conclude that a
reasonable person would thus have had a reasonable expectation that APN 145-020-025 could be
developed as a residential parcel.
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The Commission must also assess whether the applicant had a reasonable expectation to build
the proposed single-story house and other related development at the size and scale proposed.
The applicant’s proposed house has a building footprint size of approximately 2514 square feet,
(2514 square feet of total living space). In addition, the applicant proposes an 864-square-foot
attached garage and a second unit with approximately 840 square feet ground coverage/living
space. The project also proposes approximately 2,829 square feet of decks and porchs. Finally,
the project includes approximately 3,702 square feet total of combined driveway, parking area,
and emergency vehicle turnaround and walkways. The driveway would cover approximately
7,200 square feet (720 lineal feet, 10 feet wide).
To address what a reasonable expectation for development size might be in this case the
Commission reviewed the total house and second unit ground cover square footage and garage
ground cover square footage of other developed residential lots within the immediate area
surrounding the subject parcel as shown in the table below. Commission staff collected data from
the Sonoma County Assessor’s Office on the developed parcels in the area, and after compiling
the information, narrowed this list of parcels by eliminating those (1) non-residentially-zoned
parcels; (2) those parcels that were developed after the applicant purchased the subject parcel,
since developments after the time of purchase would not have affected the applicant’s
investment-backed expectations; (3) those parcels developed prior to implementation of the
California Coastal Act; and (4) those parcels for which permit information could not be located.
The latter two categories were excluded as developments that could not be reasonably expected
to be replicated because they occurred without evidence of an approved permit issued by the
Commission or by the County as part of a certified local coastal program.
As shown in the table, most of the parcels are significantly smaller than the applicants (Average:
35,501 sf vs. 433,444 sf). In terms of the primary dwelling unit of each parcel, the average house
size is approximately 1800 square feet, as compared to the 2514 square feet proposed by the
applicant, though it must be recognized that some of the surrounding houses are smaller in the
context of their much smaller relative lot size. This is illustrated in the relatively higher Floor
Area Ratio as compared to the applicant’s proposal (0.23 vs 0.009). In terms of expectations for
ground cover development expectations, the approximate total ground cover of surrounding
residential structure development is 2768 square feet versus 4218 as proposed by the applicant.

Parcel

Year
Built

Lot Size
(sq ft)

Units/Bldgs

SFD
Size (s)f

Approximate
total Ground
coverage (all
structures)

Floor
Area
Ratio

1

2004

8276

1 building, 1
dwelling unit

1592

3,383

0.4

2

1998

11761

1 building, 1
dwelling unit +
attached
garage

2208

3,845

0.33

3

1990

5662

1 building, 1
dwelling unit

2604

2,964

0.52

4

1989

7405

3814

2,998

0.4

Permit Number

PLP030023/CPH030004
1-95-025

PLP97-008;
CLP 38.8
CP/UP 86.337;
CP 86-746; ADR
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5

n/a

4356

2 buildings, 1
dwelling unit, 1
garage

6

n/a

4792

7

1986

29,620

2 buildings, 1
dwelling unit
1 building, 1
dwelling unit

8

1996

41382

9

n/a

61855

10

1977

70131

11

2001

116,740

12

1979

95,832

13

1987

43995

14

1989

50965

15

1993

7840

16

2000

7405

Average
Kelham

35501
433,444

1 building, 1
dwelling unit
2 buildings, 1
dwelling unit
1 building, 1
dwelling unit
1 building, 1
dwelling unit
1 building, 1
dwelling unit
1 building, 1
dwelling unit
house and
garage
1 building, 1
dwelling unit
1 building, 2
dwelling units

SFD, garage,
second unit

97-0009
2-03-021-W; CP
91-233, LLA 90838; PLP 020079
2-01-031-W

1542

2,660

0.61

892

1,849

0.4

2780

3,013

0.1

1258

2,359

0.05

48-81E / 2-SON06-117 / 2-85015
CPH95-1005

1560

2,336

0.04

1-SON-96-174

1364

1,826

0.03

188-77

3450

6,020

0.05

2-SON-00-130

508

725

0.007

833

2,094

0.04

1695

3,181

0.06

CP86482/B.074578
CP88-167

1648

2,617

0.33

CPH93-066

1395

2,414

0.32

CPH980011/PLP980080

1821
2514

2,768
4218

0.23
0.009

58-79

Based on the evaluation of the surrounding area, it is clear that the applicant may have had an
investment-backed expectation and a reasonable expectation that the subject property could be
developed with a residence. Given that the average combined ground cover footprint of
residential developments in the area is 2768 square feet, it could be argued that a reasonable
person would have had a reasonable expectation to build a house and garage of the size and scale
as that proposed (approximately 3378 square feet combined ground cover footprint for house and
garage), particularly when the relative lot sizes and Floor Area Ratios are compared.11 In
addition, on the immediately adjacent parcel, also in dune habitat, there is a 3450 square foot
single family home built in 2001 with approximately 6020 square feet of total building coverage.
Economic Impact. In this case, the evidence demonstrates that the Commission’s action were it
to deny the project as required by the LCP would have substantial impact on the value of the
subject property.
11

When the outlier 725 sq ft house is removed, the surrounding average increases to over 2900 sq ft.
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As noted previously, the subject property is planned and zoned for Rural Residential (RR) use in
the County’s LCP. According to the LCP, the RR district is intended to preserve rural character
and amenities of those lands best utilized for low density residential development. Section 26C90 of the of the Coastal Zoning Ordinance (CZC) sets forth the principal permitted use types in
the Rural Residential (RR) district, which include (1) single-family residential, and (2)
agricultural uses. Additionally, the section sets forth the other non-principally permitted uses
types in the RR district, which include: (3) 1 guest house per lot, (4) occasional cultural events,
(5) small family daycare, (6) large family daycare, (7) home occupations, (8) small residential
community care facility, (9) craft sales and garage sales, (10) accessory buildings, (11) attached
commercial telecommunication facilities, (12) minor free-standing commercial
telecommunication facilities, (13) non-commercial telecommunication facilities, and (14) other
non residential uses that are compatible, as determined by the County and Resource Management
Department director. Lastly, the RR district allows other uses with a use permit, including: (15)
additional singe family detached dwelling units in accordance with the residential density
requirements of the RR district, (16) planned developments and condominiums consistent with
the density requirements, (17) one second dwelling unit per lot, (18) additional ‘agricultural’
uses, such as kennels and raising, breeding, and feeding of animals in excess of the allowances
for principally permitted agricultural uses, and (19) a list of ‘other uses’ including recreational
facilities, schools, arts facilities, visitor serving uses, and exploration of geothermal resources.
The Commission finds that in this particular case, none of the other allowable principally
permitted or conditionally permitted uses at the subject property would avoid development
within environmentally sensitive dune habitat or the heron rookery. Nor are there feasible
alternatives other than the proposed residence that would provide the property with an
economically viable use. As discussed previously, making use of the subject property as a day
care, bed and breakfast, or school or any of the other uses would still require building a home or
other structure within sensitive dune habitat, and would require an access road in or near the
heron rookery (as described further in the alternatives analysis described below) inconsistent
with LUP habitat protection policies. In addition, no public or other entity such as State Parks
has expressed an interest in or is in a position to acquire the property for purposes of habitat
protection and open space.
As noted above, the ad hoc test identified in Penn Central for determining whether a regulatory
taking might occur requires examination of three factors. These three factors include (a) an
examination into the character of the government action, (b) its economic impact, (c) and its
interference with reasonable, investment backed expectations. Whether or not a Commission
denial would substantially diminish the value of the property, the Commission still has to
consider the other two factors under the ad hoc test identified in Penn Central. As discussed
above, the available evidence indicates that the applicant had an investment-backed expectation
and a reasonable expectation that the subject property could be developed with a house and
garage of the size and scale as that proposed given the established nature of neighborhood, and
the average and largest sizes of surrounding homes in the neighborhood, and the fact that there
was no specific indication at the time of purchase that development of a single family residence
would not be possible due to biological constraints. Therefore, given that the reasonable
investment backed expectation factor of Penn Central strongly weighs in favor of a finding that
denial of this project constitutes a taking and as discussed below, the proposed project would not
constitute a public nuisance under State law, the Commission finds that it is necessary to approve
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some residential use of the property to avoid a taking under the ad hoc inquiry required by Penn
Central.
To preclude a claim of takings and to assure conformance with California and United States
Constitutional requirements, as provided by Coastal Act Section 30010, this permit allows for
the construction of a residential development, though not necessarily the exact residence
proposed by the applicants, to provide a reasonable economic use of the subject property
commensurate with the investment-backed expectations for the property.
(E)

A Taking Cannot Be Avoided Because the Project Could Not Be Prohibited Under
Background Principles of State Property Law
Finally, Lucas provides that a regulatory action does not constitute a taking if the restrictions
inhere in the title of the affected property; that is, “background principles” of state real property
law would have permitted government to achieve the results sought by the regulation (Lucas,
supra, 505 U.S. at pp. 1028-1036). These background principles include a State’s traditional
public nuisance doctrine or real property interests that preclude the proposed use, such as
restrictive easements. Here, the proposed project would not constitute a public nuisance, so as to
preclude a finding that the Commission’s denial of the project would constitute a taking.
California Civil Code Section 3479 defines a nuisance as follows:
Anything which is injurious to health, including, but not limited to, the illegal sale of
controlled substances, or is indecent or offensive to the senses, or an obstruction to the
free use of property, so as to interfere with the comfortable enjoyment of life or property,
or unlawfully obstructs the free passage or use, in the customary manner, of any
navigable lake, or river, bay, stream, canal, or basin, or any public park, square, street,
or highway, is a nuisance.
California Civil Code Section 3480 defines a public nuisance as follows:
A public nuisance is one which affects at the same time an entire community or
neighborhood, or any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be unequal.
There is no evidence that construction of a residence on the subject property would create a
nuisance under California law. The site is located in a rural residential area where the proposed
single-family residential development would be compatible with surrounding land uses.
Additionally, water and sewer service will be provided to the single family residential
development by the Bodega Bay Public Utility District. The provision of these services ensures
that the proposed new residence would not create public health problems in the area.
Furthermore, the proposed use is residential, rather than, for example, industrial, which might
create noise or odors or otherwise create a public nuisance.
Therefore, the Commission finds the proposed project would not constitute a public nuisance that
would preclude a finding that the regulatory action constitutes the taking of private property
without just compensation.
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Conclusion
To preclude a claim of takings and to assure conformance with California and United States
Constitutional requirements, as provided by Coastal Act Section 30010, this permit approval
allows for the construction of a residential development to provide a reasonable economic use of
the subject property. In view of the evidence that: (1) permanently restricting use of the property
to resource dependent uses could potentially eliminate the economic value of the property; (2)
residential use of a small portion of the property would provide an economic use; and (3) an
applicant would have had a reasonable investment-backed expectation that a fully mitigated
residential use would be allowed on the property, there is a reasonable possibility that a court
might determine that the final denial of a residential use, based on the inconsistency of this use
with LCP Policies and LCP Zoning would constitute a taking. Therefore, the Commission
determines that the County LCP in this case does not preclude non resource-dependent
development within a Sensitive Resource Area/Conservation Area, and does not preclude
visually prominent development in this significant viewshed that would alter natural landforms.
Having reached this conclusion, however, the Commission also finds that the LCP only instructs
the Commission to construe the resource protection policies of the Sonoma County LCP in a
manner that will avoid a taking of property. It does not authorize the Commission to otherwise
suspend the operation of or ignore these policies in acting on this appeal. Thus, the Commission
must still comply with the requirements of the LCP by avoiding, to the maximum extent feasible,
the significant disruption of habitat values at the site, while minimizing visual impacts. To
achieve consistency with the LCP’s Environmental Resource and Visual Resource policies in
light of constitutional takings issues, the project must be the most feasible, least environmentally
and visually damaging alternative, and must adopt all feasible mitigation measures capable of
reducing or eliminating project impacts to best avoid the significant disruption to sensitive
habitat and view sheds that would accompany any development of this property.
Maximizing LCP Conformity while Avoiding Takings
Though applicants are entitled under Coastal Act Section 30010 to an assurance that the
Commission will not act in such a way as to take their property, this section does not authorize
the Commission to completely avoid application of the policies and standards of the certified
LCP, including LUP environmental resource management policy 4, 5, and 66 and view
protection policy 2, alteration of landform policy 4, and landform guidelines policy 5. Instead,
the Commission is only directed to avoid construing these applicable policies in a way that
would take private property for public use. Aside from this instruction, the Commission is still
otherwise directed to enforce the requirements of the LCP. Therefore, in this situation, the
Commission must still comply with LCP environmental resource management policy 4, 5, and
66 by requiring measures to mitigate adverse environmental effects on environmentally sensitive
dune and rookery habitat. And, the Commission must still comply with LCP view protection
policy 2, alteration of landform policy 4, and landform guidelines policy 5 by requiring measures
to minimize adverse visual impacts to the maximum extent feasible.
Mitigation Measures to Minimize Adverse Environmental Effects on ESHA
LUP environmental resource management policy 5 states in applicable part that “…Disturbance
or destruction of any dune vegetation should be prohibited unless as required for public park
facilities, and then only if re-vegetation is a condition of project approval.” To minimize and
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mitigate the adverse environmental effects and avoid significant degradation of the dune habitat,
including the rare plant clusters of Dark-eyed gilia and Wooly-headed spineflower, the
Commission attaches Special Conditions to require revised final plans consistent with other
conditions and these findings, including reduction and relocation of the development footprint
and site restoration following construction.
The project as currently proposed includes a total 4218 structural development footprint. But as
shown on Exhibit 7, the project includes encroachment into sensitive dune habitat as well as
clusters of Dark-eyed gilia and Wooly-headed spineflower. To ensure development within this
dune habitat is the least environmentally damaging feasible alternative consistent with LUP
environmental resource management policies 4 and 5, the Commission considered the condition
of habitat throughout the project area. Prunuske-Chatham, the applicants consulting biologists
reported on the potential impacts of design alternatives on October 11, 2010, which was based on
a March 2009 biological resources assessment of the site.
The proposed project includes a main 2,514 square foot residence and deck, an 840 square foot
second unit with deck and porch, and an 864-square foot garage, and a 3,702 square foot
motorcourt and drive. Some this driveway area is a hammerhead turn-around required by the fire
department. In total this building footprint would displace approximately 10,749 square feet of
dune ESHA. An additional 7,200 square feet of displacement would be required by the driveway
leading up to the home site. As described in the Prunuske Chatham Biological Resources
Assessment (PCI 2009), coastal dune habitat on the site supports a mixture of native and
nonnative plant species. The majority of the dune habitat on the property is densely vegetated
with nonnative European beachgrass (Ammophila arenaria) and native coyote brush (Baccharis
pilularis) and lupine (Lupinus spp.). Occasional openings in this cover support two rare plant
species, dark-eyed gilia (Gilia millefoliata) and woolly-headed spineflower (Chorizanthe
cuspidata var. villosa) as well as a variety of other small-stature native dune species (e.g.
goldenbush [Ericameria ericoides], sand mat [Cardionema ramosissimum], and beach evening
primrose [Camissonia cheiranthifolia]).
Prunuske Chatham revisited the site on September 13, 2010 and analyzed alternatives to reduce
dune impacts. The following alternatives were considered in regards to the residential footprint
(driveway alternatives are discussed below): (1) reduction in the size of the house to reduce the
footprint of the structure, (2) alternative placement of the house, (3) elimination of the detached
second dwelling unit, and (4) elimination of the garage.
1. Reduction of house footprint
The residential development footprint (including the house, garage, second dwelling unit,
driveway turnaround, pathways, grading for drainage, and deck) is located on a sand dune
ESHA, and several clusters of rare plants (Dark-eyed gilia and Woolly-headed spineflower) are
located within the proposed footprint of the entire residential development. According to the
2009 Biological Resources Assessment, and the updated habitat mapping, the plants occur in and
around the development footprint (including under the southern side of the main residence), and
on the western side (under the second dwelling unit). In addition, there is a cluster of Woollyheaded spineflowers approximately 20 feet north of the proposed garage, outside of the
development envelope. (exhibit 7). The alternatives analysis states that while shortening the two
wings of the house, reducing the deck size, and eliminating the southern walkway to the house
would avoid building directly on areas populated with rare plants, reducing the house footprint
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would not avoid impacts because grading and construction impacts would still likely extend
within 20 feet of the rare plant populations, and the plant populations would not likely survive
the disturbance. Reducing the house footprint, of course, would reduce the extent of coastal dune
habitat that is disturbed.
In an effort to reduce the overall building and grading footprint of the main house, the Applicant
has submitted a revised project that removes the rear steps, the walkway to the garage from the
house, and a planting mound. In addition, he has agreed to move the garage closer to the main
house, relocating the entire envelope further north to avoid identified plants and, as discussed
below, eliminating the second unit.
2. Alternative placements of the house
According to the alternatives analysis, relocating the house, and/or reducing pathways to it has
the potential to reduce project impacts on rare plants. If the house were relocated approximately
50 feet to the north or northwest, impacts on the rare plants could potentially be reduced by 33%.
The actual reduction in impact would depend on the extent of grading limits and careful
fencing/avoidance of plant populations during construction. The Commission’s Staff Ecologist
opined that moving the residence 50 feet to the west would be appropriate if there were no
additional driveway impacts. The alternatives analysis did not specifically analyze whether this
option would result in additional area required for the driveway and hence additional dune ESHA
impacts. According to the site plans and habitat map, moving the residence 50-feet to the
northwest, would not necessarily require a driveway extension, since the plans already show the
driveway extending north and west of the residence to reach the garage. The garage would have
to be reconfigured and be attached to the residence or eliminated to minimize dune ESHA
impacts. This may require a redesign of the residence to accommodate an attached garage or the
garage could be eliminated if it does not work with the design of the residence.
3. Reduction of the detached second dwelling unit
The Commission requested that the Applicant analyze the alternative of eliminating the detached
second dwelling unit from the project. The Applicant instead submitted an analysis of a reduced
footprint, conducted by Prunuske-Chatham. There are several clusters of rare plants located
within the proposed footprint of the second dwelling and the associated development (pathways,
drainage structures, and deck). In addition, the second dwelling unit would be located on sand
dune ESHA. The project impacts on the rare plants would be reduced would be decreased by
reducing pathways, pavement, and decking associated with the second unit. Relocating the unit
to the west or northwest, where no rare pants have been found, would also reduce impacts,
according to the Applicant’s consultant. However, this option would not eliminate its impact on
the dune ESHA itself, because the overall development footprint would be made wider by
spreading things out and paved areas may need to be increased to bring the driveway to the new
location. According to Prunuske Chatham, careful protection of rare plants during construction
would have to be employed, and pathways ways would have to be strategically located to avoid
rare plant occurrences. The use of elevated walkways may reduce impacts on native plants by
guiding foot traffic and allowing some natural movement of sand and plant propagules. With
these measures, Prunuske Chatham estimates that the impacts on rare plants could be reduced by
up to 25%. In addition, reducing pathways, parking, and patios associated with the second
dwelling would reduce the extent of the project impact on coastal dune habitat by up to 800
square feet.
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The Applicant responded to this analysis by submitting a revised project description for the
second dwelling unit which removed the parking space and stepping stones entry walkway, as
well as the front door. He also proposes to improve the entry walkway from the driveway to the
front porch, which would become a new elevated walkway, allowing dune plants and grasses to
grow without being trampled by foot traffic and to maintain natural species diversity.
4. Elimination of the detached second unit
Elimination of the detached second unit would reduce the impact to sensitive dune ESHA by
approximately 840 square feet. In addition, elimination of the second unit would avoid impacts
to the cluster of rare plants (Dark-eyed gilia and Woolly-headed spineflower) located within the
proposed footprint. The applicant is in agreement with the recommended removal of the second
unit in order to reduce overall habitat impacts.
5. Elimination or reduction in size of the garage
No rare plants have been identified within the proposed garage footprint or within 20 feet. One
cluster of rare plants occurs within the proposed footprint of the driveway turnaround southwest
of the garage. Coastal dune habitat in the proposed garage location is dominated by nonnative
beachgrass, native coyote brush, and lupine. The Applicant has already reduced the size of the
garage by approximately 800 square feet, from 1,216 square feet to 864 square feet. In addition,
the walkway to the main house was removed and the retaining wall stone work. Removal of the
garage would reduce overall impacts to dune habitat by 864 square feet, however the Applicant
states the garage is necessary to store vehicles and equipment associated with the residential use
of the property. Further, without the garage, cars and boats would be visible from the Tides
restaurant and all over Bodega Bay. Garbage and recycling containers would be exposed to
animals and visible. Personal items, including recreational items, kayaks, trailers, furniture, etc.
would not have a storage place and exposed to the elements of the coast, which are corrosive and
damaging.
6. Residential development envelope conclusion
Based on the biological studies and alternatives analysis described above, coupled with the
analysis of what a reasonable expectation would be in this case, the Commission finds that the
least environmentally damaging feasible alternative would be to: (1) eliminate the second
dwelling unit, (2) and move the main residence (and other development in relation) to the west to
avoid the cluster of rare plants within and immediately adjacent to its footprint on the ease; (3)
move the garage closer to the main house by approximately 5 feet to provide a tighter
development cluster; and (4) reduce the motorcourt to the maximum extent, consistent with fire
safety requirements, given that the second unit is no longer authorized. This would result in an
approximately 3378 square foot residential building footprint (house and garage only), which is
consistent with the residential development footprint sizes in the surrounding neighborhood. The
total residential envelope would be approximately 9,909 square feet, not including the access
road to the site. The total ESHA impact with road would be 17,107. Special condition 1 requires
the Applicant to submit revised plans incorporating the modifications described above.
Because the proposed project directly impacts coastal dune ESHA, the Commission attaches
Special Conditions that include requirements for onsite habitat restoration invasive plant
removal, replanting with locally native genetic stock, and a 5-year monitoring and reporting
program to evaluate mitigation success, with additional requirements if mitigation is
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unsuccessful at the end of the 5-year period. As is typical in cases like this, the Commission’s
biologist has recommended that dune restoration occur at a ratio of 3:1, resulting in
approximately 51,000 square feet of restored dune habitat onsite. Applicant must submit the
restoration plan to the Executive Director for review and approval. Additionally, Special
Conditions require that initial removal of invasive plants and replanting of exposed areas shall
occur no later than within 90 days of completion of exterior residential construction activities.
By restoring invasive-dominated areas, habitat quality on the entire parcel will be retained.
Special Conditions restrict the use of all areas outside of the approved building envelope as
generally depicted on Exhibit No. 13, to open space and habitat restoration activities. Special
Condition No. 5 prohibits all development in the open space area except for removal of nonnative vegetation; the planting of native vegetation pursuant to Special Condition No. 3;
installation of erosion control measures pursuant to Special Condition No. 1; erection of
temporary protective fencing, and temporary construction activities and staging (minimum
necessary) pursuant to Special Condition No. 5. As discussed above, Special Condition No. 12
requires the applicants to record a deed restriction that imposes the special conditions of the
permit as covenants, conditions, and restrictions on the use of the property to ensure that both the
applicants and future purchasers of the property are notified of the prohibitions on development
within the open space area established by Special Condition No. 5.
To ensure the proposed development implements all feasible mitigation measures capable of
reducing or eliminating project related impacts, the Commission attaches Special Conditions 11,
which includes mitigation measures proposed in the May 2009 Prunuske Chatham report,
including installation of temporary fencing to protect special status plants during construction
and permanent protection of these plants after construction with wildlife friendly fencing.
To enhance coastal dune habitat on the property and prevent the development from degrading the
habitat to the maximum extent feasible, the Commission attaches Special Condition No. 1, which
requires that the applicant submit, prior to permit issuance for the review and approval of the
Executive Director, a final landscaping plan for the property. The plan shall demonstrate that (a)
No plant species listed as problematic and/or invasive shall be employed or allowed to naturalize
or persist at the site of development; (b) No landscaping shall be installed outside of the
approved building envelope; (c) All areas located outside of the approved building site envelope
are considered rare plant habitat and shall not be landscaped except as required by this permit;
(d) No herbicides or rodenticides shall be stored, mixed, or used on the subject parcel; (e) Plants
used for landscaping shall be locally native species naturally occurring in coastal habitats; sand
(f) all proposed plantings shall be obtained from local genetic stocks within Sonoma County.
The Commission has required similar mitigation measures in past decisions on permit appeals
where dune ESHA would be impacted as a result of development of a single-family residence,
and where the residence was approved to avoid an unconstitutional taking of private property for
public use.
In conclusion, although the proposed development is not an allowable use within the coastal
dune ESHA, the Commission finds that as discussed in detail above, the project will include
measures to mitigate all significant adverse environmental effects on environmentally sensitive
dune habitat to the greatest extent feasible consistent with the requirements of the LUP, while
providing for a reasonable use of the property that will avoid an unconstitutional taking of
private property for public use.
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Furthermore, this particular project contains significant environmentally sensitive coastal dune
habitat that is unique and unusual and has been approved with conditions that are specific to the
project. Approval of the project would not establish a precedent for the Commission or Sonoma
to approve development with coastal dune ESHA for other parcels.
Driveway
The proposed driveway would pass within 60 feet of a well-established heron rookery. As
described above, the LUP prohibits development, including roads, within 600-feet of a heron
rookery. The Applicant and Sonoma County staff conducted an exhaustive analysis of driveway
alternatives to see if there is a less environmentally damaging alternative to the proposed
location. Five alternatives were analyzed (exhibit 10):
Alternative A: Easement across 1831 Bay Flat Road (APN 100-020-022) using the existing
driveway.
Alternative B: Easement across 1897 Bay Flat Road (APN 100-020-024) developing new
road adjacent to existing barn.
Alternative C: Easement across 1897 Bay Flat Road (APN 100-020-024) using portions of
existing driveways.
Alternative D: Easement across 1897 Bay Flat Road using Kee Point Road (private).
Alternative E: Easement across 1895 Bay Flat Road (APN 100-020-026).
Alternative A
Alternative A would use an existing driveway serving a 3,500 square foot home built in 2001.
Use of this driveway would maintain the recommended 600-foot buffer to the heron rookery, but
would not reduce disturbance of coastal dune habitat relative to the proposed project.
The Applicant has contacted the property owners several times, and has reported that they are
unwilling to grant an easement for access to the subject parcel.
Even if the neighbor were to grant access, according to the County, the driveway was
constructed on slopes ranging from 17-28%. Due to the very steep terrain the road contains
several hairpin turns, one of which requires larger vehicles to execute a three-point turn before
proceeding up to the house. Several small wooden retaining walls stabilize the dunes along the
driveway.
In the opinion of Sonoma County Department of Emergency Services (DES) staff, this driveway
does not meet the standards of the Sonoma County Fire Safety Ordinance Sec. 13-31. Thus, to
allow the proposed project to use this driveway, DES would require the driveway be rebuilt to
meet County standards. These improvements would require significant excavation of the coastal
dunes, and construction of larger retaining walls.
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While Alternative A would maintain the recommended 600-foot buffer from the heron rookery,
the neighboring property owner has not granted permission to the Applicant for access, and it
would create additional impacts to coastal dunes and visual resources.
Alternative B
Alternative B would access the project site from the south on an existing driveway along Kee
Point Road across parcel APN 100-020-024. It would require a new road passing next to an
existing barn on the neighboring parcel. As is the case in Alternative A, the property owners
have been contacted but they are unwilling to grant an easement to allow access to the project
site.
According to the County, this alternative would create a larger buffer than the proposed project
between the driveway and the heron rookery, but would not meet the 600 foot buffer required by
the LCP. Grading and disturbance of dune habitat would be similar to the proposed project, but
trees near the nesting area would not have to be removed. Additionally, County staff observed
evidence of wetlands in the vicinity of the barn, where the new road would have to be built.
While Alternative B would improve the buffer between the project and the heron rookery, it
would create new impacts to coastal wetlands. Alternative B does not appear to reduce overall
impacts to coastal resources as compared to the proposed project.
Alternative C
Alternative C would use portions of existing driveways on the same parcel as Alternative B.
Alternative C would avoid the wetlands that would be impacted by Alternative B, but would pass
closer to the heron rookery than the proposed project, and would require tree removal (Exhibit
E). The relevant trees are very closely spaced, and would have to be removed in order to develop
this alternative. Alternative C thus would likely result in greater overall impacts to coastal
resources than the proposed driveway alignment, and even if were determined that the impacts
were less, as described above, the neighbor has not granted permission for an easement across
his property.
Alternative D
Alternative D would access the project site from Kee Point Road near the southern boundary of
APN 100-020-024. A large wetland separates Kee Point Road from the base of the coastal dunes
on the subject property. While Alternative D would maintain the recommended 600-foot buffer
from the heron rookery, it would require crossing the wetland and developing a driveway twice
as long as the proposed project. Damage to dune resources would be greater than the proposed
project, and a new impact to wetlands would result. Therefore, alternative D would likely result
in greater overall impacts to coastal resources than the proposed project.
Alternative E:
This alternative would access the site through 1895 Bay Flat Road (APN 100-020-026). This
alternative would significantly increase impacts to the heron rookery, as it would pass directly
through the rookery and require removal of trees that are being used for nesting. Additionally,
the applicant has contacted the property owners, but they are unwilling to grant an easement for
access to the subject parcel.
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Alternative F:
At the request of Commission Staff, the Applicant’s consultant, Prunuske-Chatham analyzed an
additional alternative alignment of approximately 250’ north of Brooke Road and travel south
upslope to meet the originally proposed driveway alignment. This would serve to provide an
approximately 100-foot buffer from the heron rookery (based on the breeding location in 2009).
Prunuske Chatham determined that this alignment has potential to reduce impacts on the heron
rookery significantly because it would eliminate grading and vehicle traffic associated with
construction and long-term occupancy directly adjacent to the rookery.
However, this alternative driveway alignment would have greater impacts on rare plant habitat in
the dunes because it would cross through an additional occurrence population of Dark-eyed gilia
and Woolly-headed spineflower. This is occurrence is one of the three locations seeded by the
applicant with spineflower in gilia in winter 2009-2010. The impacts on rare plants would be
increased by approximately 20%.
In addition, this alternative would destroy a significant amount of dune ESHA. According to the
Applicant’s civil engineer, John Kincheloe, large amounts of sand would have to be removed,
and a 1:1 slope (45 degrees) would have to be cut back from the road, creating a chasm down the
middle of the dune. This would damage the dune, its plant life, and have significant viewshed
impacts from locations in and around Bodega Bay.
In conclusion, while Alternative F would significantly reduce impacts to the heron rookery, this
alignment would result in significant impacts to dune and rare plant ESHA. The Commission’s
staff ecologist has opined that if the project must be approved to avoid a taking of private
property, protection of the dune ESHA would have first priority over protection of the heron
rookery. Therefore, the Commission finds that the proposed driveway alignment is the least
environmentally damaging alternative.
Special condition 4 restricts construction activities to outside the critical breeding period for
herons and egrets (March 15 to August 15). Prior to commencement of construction, a survey
shall be conducted by a qualified biologist to determine that nesting activity has not yet occurred
or is already complete for the season. Pre-construction surveys and monitoring reports shall be
submitted to the Executive Director to insure that construction of the driveway and associated
grading activities do not occur when birds are nesting in the rookery. In addition, for songbirds,
Special condition 4 requires that if active nests are encountered during construction, a 50-foot
buffer for small songbirds and 200 feet for larger species (e.g. raptors, owls, etc.) to be avoided
until the nests have been vacated. Special conditions requires all trees to be preserved and
protected against damage during construction activities. Special conditions also include
additional measures to protect bats and monarch butterflies, since there is also potential for these
species to occur on site.
Mitigation Measures to Minimize Adverse Visual Impacts
There are a number of LCP visual resources policies and design review policies that require and
include standards and methods to minimize visual impacts of development in the coastal zone.
While the project, as described above is not consistent with the prohibitive policies and hence
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can only approved via a takings override, other LCP visual resources policies provide direction
on minimizing visual impacts to the maximum amount feasible. LCP Alterations of Landforms
Policy 4, which requires concentrating development on level areas so that steeper hillsides are
left undisturbed and restoring landform after alteration during construction; Landform guideline
policy 5, which in part, promotes roof angles and colors which blend with the hillside,
concentrating development near existing vegetation, and designing structures to fit hillside sites.
The policy also prohibits development and grading on hillsides with grades more than 30%,
however the Rural Residential coastal zoning code section 26C-92(h)(3) implements this policy
by adding language that says “unless no feasible alternate site is available.” Community
Compatibility policies 10 – 12 require structures to be compatible with the surrounding
community. Utilities Policy 13 requires all new lines to be placed underground. Vegetation
Policies 14 – 18 requires development to be located and designed to minimize tree removal, and
encourages the use of native plants for landscaping. These LCP policies are implemented in
more detail in LCP Visual Resources Policy 20 (p. VII-51 to 54), Policies 25 & 26 (Coastal Zone
Design Guidelines, p. VII-54 to 56), and by the design review requirements in Coastal Zoning
Ordinance Section 26C-292.
As conditioned, the residential development footprint, is located on a plateau in the north and
central part of the property, and would not break the ridgeline as seen from Bodega Bay (See
exhibit 11), consistent with LCP Alterations of Landforms Policy 4. All landforms disturbed
during construction would be restored to their natural condition, pursuant to special condition 3,
consistent with this policy. While the home would be visible from this location, it would be less
visible than other parts of the property, and would minimize the amount of grading that would be
necessary, consistent with landform guideline policy 5. A steep slope along Bay Flat Road would
screen the proposed house and garage from view in the immediate project vicinity from Bay Flat
Road. A grove of trees along the southern property line would screen views from Bodega Head,
consistent with design review guidelines of the LCP.
The proposed development is well designed and sited to preserve existing views of the ocean and
shoreline to the maximum extent feasible. The structures would be single story and 16-feet-high
relative to the average existing grade. This is consistent with the height requirements of LCP
visual resources policy 26 (design guidelines for Bodega Bay Core Area) and the requirements of
the Rural Residential zoning district. The applicant has proposed earth-tone materials to blend
the development with the surrounding dune vegetation, consistent with LCP design guidelines
policy 25, which requires earth colors which blend with the vegetative cover of the site. In
addition, special conditions require that all exterior lights, including any lights attached to the
outside of the buildings, shall be the minimum necessary for the safe ingress and egress of the
structures, and shall be low-lumens, non-reflective, shielded, and have a directional cast
downward such that no light will shine beyond the boundaries of the building envelope. The
condition also requires that all utilities be placed underground, and that he current owner or any
future owner shall not repaint or stain the house or other approved structures with products that
will lighten the color of the house or other approved structures without an amendment to this
permit. In addition, all exterior materials, including roofs and windows, shall be non-reflective
to minimize glare.
In terms of the driveway, as discussed above, while the entire driveway is 720 feet in length,
only an approximately 200-foot stretch would be visible because the rest would be shielded by
existing trees or by the house itself. Portions of the driveway would be built on slopes above
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30%, because there are no other feasible sites, however where possible the driveway has been
designed to fit the natural contours of the site. As proposed, the driveway would be paved with
asphalt. Special conditions require the Asphalt to be colored to match the surrounding dune
vegetation. As conditioned, the driveway is consistent with the LCP 4 to the maximum extent
feasible.
Hazards

Sonoma County LUP Hazards Policy 2 prohibits development within any area designated
unstable to marginally stable on Hazards maps unless a registered engineering geologist reviews
and approves all grading, site preparation, drainage, leachfield and foundation plans and
determines that there will be no significant impacts.
The LUP Hazards Maps classify the slope stability on different areas of the property as ‘unstable
to marginally stable’ and ‘marginally stable to stable’. The driveway would cross through
‘unstable to marginally stable’ slopes, but the house would be located on slopes that are at the
transition point into the marginally stable to stable category. The subject property is also
designated ‘Sensitive and Hazardous,’ on the Land Use Plan map. This means, “Areas with
major physical or biological constraints to development. Development is prohibited unless
constraints can’t be mitigated.”12 The LUP describes these lands as not suitable for development
for several reasons, including severe geological stability, dunes lands, and the existence of
environmentally sensitive areas, such as wetlands and riparian areas. The site is located in the
San Andreas Fault Zone, and based on the Alquist-Priolo Earthquake Fault Studies Zone Map, a
surface rupture of the 1906 San Francisco earthquake exists approximately 5,000 feet northeast
of the site and another fault trace exists approximately 2,000 feet southwest of the site.
According to the County staff report, the large sand dune face along the eastern property
boundary is at its angle of repose and could be prone to lurching or lateral spreading during
seismic ground shaking, and the driveway and residential structures are susceptible to damage.
Section 26C-252 of the Sonoma County Coastal Zoning Code requires that a geologic report be
prepared that describes the hazards and includes mitigation measures to reduce risks to
acceptable levels. PJC and Associates conducted a Design Level Geotechnical report, which
finds that a major earthquake would damage the home beyond repair, but with a steel-reinforced
grid spread footing foundation, the structure would not collapse. The project includes a layer of
1-2 foot diameter rocks to prevent collapse of the driveway. According to the geotechnical
report, this gravity-type rock wall and rip rap facing of the dune near the driveway will stabilize
the dunes and reduce lateral spreading of the sand dune face along Bay Flat Road during a major
earthquake.
The Commission’s geologist has reviewed the application materials, including preliminary and
design-level (respectively) geotechnical reports evaluating the geologic hazards at the site. Given
the proximity of the site to the San Andreas fault and the sandy nature of the soils, ground
shaking, fault rupture hazard, and lateral spread are identified as the principal hazards. Despite
the poorly graded sandy soils, liquefaction is not identified as a likely hazard due to the
12
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presumed depth to groundwater, which was not encountered in any of the borings, the deepest of
which extended to a depth of 21 feet. Nevertheless, the reports recommend the structures be
supported by “stiff” foundations that can accommodate differential settlement due to possible
seismic densification of soils. In addition, it is recommended that the stability of the bluff at the
southeastern side of the property be evaluate in order to ensure the stability of the proposed
driveway. This was done only qualitatively to date.
The Commission’s geologist concurs with the conclusions of the hazards reports that the site can
be developed safely if the recommendations contained therein are adhered to. Surface fault
rupture is a risk, but one that cannot be quantified easily because the young sand dunes deposit
making up the upper 21 feet or more of the site are not likely to record offsets by historic
earthquakes. The site lies some 2500 feet from the 1906 rupture of the San Andreas fault, and
does not lie within an Alquist-Priolo fault zone (exhibit 12).
With respect to additional peer review conclusions in the record that certain hazards have not
been adequately mitigated for by the proposed project and that the project’s feasibility has
accordingly not been demonstrated, the Commission’s geologist does not concur. First, these
reviews state that the “absence of fault traces within proposed building footprints must be
demonstrated” [emphasis in original] to establish project feasibility. The reason for this necessity
is unclear, but appears to derive from a quotation from in the original hazards evaluation in
which the authors conclude that “the likelihood of ground rupture at the site due to faulting is
considered to be moderate to high.” However, the site does not lie within an Alquist-Priolo Fault
Zone and, trenching or shallow geophysical techniques are likely to yield equivocal results due
to the recent sandy soils that exist at the site. The reviewer does not propose any means of
conducting a fault hazard study that would yield unambiguous results. It is thus the opinion of
the Commission’s geologist that a fault rupture hazard exists at the site, but that there is no
evidence of a known active fault at the site, and the risk is no higher than at most other localities
in and around Bodega Bay. Further investigation is unlikely to yield conclusive results regarding
fault rupture hazard.
A second issue raised is the stability of the dune bluff face at the southeastern edge of the
property, which must be traversed by the driveway and utilities. Although reports recommend
further evaluation of this slope’s stability, this is only done in a qualitative way. Nevertheless,
the driveway will traverse this slope in cuts supported by retaining walls. The design criteria for
the retaining walls provided by the applicant are conservative and will mitigate any instability of
the natural dune bluff. This bluff lies landward of Bay Flat Road, several hundred feet from the
water’s edge, and is not subject to marine erosion in any but the most severe wave or tsunami
events. Finally, reference is made to poor drainage that exists at the base of this bluff, and
opinion is offered that ponded waters at this location could reduce the overall stability of the
bluff. Based on this the Commission recommends that drainage plans be submitted for review
by the Executive Director that demonstrate that such ponding will not be allowed to continue
after the project is developed (Special condition 1)
As condition, the Commission finds the project to be consistent with the Sonoma County LCP.
Cultural Resources
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Sonoma County Local Coastal Plan Part 1 Environmental Resource Management Policy 79
requires an anthropological study when proposed projects are within designated archaeological
site areas, and require implementation of reasonable mitigation measures when recommended by
the study. Policy 80 requires the County to refer all projects subject to CEQA to the Sonoma
State Anthropology Laboratory for review.
Consistent with Policy 80, the County requested a records search at the Northwest Information
Center (NWIC) (at Sonoma State University) of the California Historical Resources Information
System to determine whether cultural resources had previously been identified within or adjacent
to the study area. While the NWIC did not identify any specific records of previous cultural
resource studies for the project area, it did state that the proposed project area has the possibility
of containing unrecorded archaeological sites, and a study was recommended. Also, it was
recommended that the County contact the local Native American tribe(s) regarding traditional,
cultural, and religious values.
According to the County, two nearby properties have been examined for cultural resources. The
adjacent 3-acre parcel to the north was investigated fifteen years ago, and no cultural resources
were identified. A one-quarter acre parcel at 1860 Bay Flat Road was situated in close proximity
to a recorded archaeological site, but no cultural resources were identified during a study of that
parcel.
The County consulted with the Federated Indians of Graton Rancheria Sacred Sites Protection
Committee (FGIR) and the Applicant retained archaeologists to conduct two studies on the site.
According to the FGIR, known cultural resources exist on or near the proposed construction site,
buried underneath the soils. As a result, as per standard State Historic Preservation Office
procedures, an auguring program to the depths of planned construction excavations was
performed on all portions of the site that would be graded or disturbed in July 2009. Under the
supervision of a tribal monitor, Tom Origer and Associates conducted the augering program. No
artifacts, cultural resources, or human remains were found. As a result, FGIR did not recommend
that a monitor be present during grading and construction, but that the possibilities of discovery
still existed and recommended a condition requiring that all construction halt if resources were
discovered, and specific steps be taken to ensure that the resources were protected. Therefore, the
Commission adopts Special Conditions that require that in the event archaeological or cultural
resources are discovered during construction, all construction shall cease and archaeologists and
tribal representatives be consulted, and a supplemental archaeological plan be submitted to the
Executive Director. If the Executive Director approves the Supplementary Archaeological Plan
and determines that the Supplementary Archaeological Plan’s recommended changes to the
proposed development or mitigation measures are de minimis in nature and scope, construction
may recommence after this determination is made by the Executive Director. If the Executive
Director approves the Supplementary Archaeological Plan but determines that the changes
therein are not de minimis, construction may not recommence until after an amendment to this
permit is approved by the Commission.
California Environmental Quality Act (CEQA)
Section 13096 of the California Code of Regulations requires that a specific finding be made in
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conjunction with coastal development permit applications showing the application to be
consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available, which would substantially lessen any significant adverse
effects which the activity may have on the environment.
The County of Sonoma, acting as the lead CEQA agency, completed a mitigated negative
declaration for the project that concluded that with the addition of mitigation measures the
project would not have significant environmental impacts. The County incorporated said
mitigation measures into its approval of the project.
The Coastal Commission’s review and analysis of land use proposals has been certified by the
Secretary of Resources as being the functional equivalent of environmental review under CEQA.
This staff report has discussed the relevant coastal resource issues with the proposal, and has
recommended appropriate suggested modifications to avoid and/or lessen any potential for
adverse impacts to said resources. All public comments received to date have been addressed in
the findings above. All above findings are incorporated herein in their entirety by reference.
As such, there are no additional feasible alternatives nor feasible mitigation measures available
which would substantially lessen any significant adverse environmental effects which approval
of the proposed project, as modified, would have on the environment within the meaning of
CEQA. Thus, if so modified, the proposed project will not result in any significant
environmental effects for which feasible mitigation measures have not been employed consistent
with CEQA Section 21080.5(d)(2)(A).

