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A. Correspondence

A letter in opposition to the staff recommendation dated September 1, 2011 from Steve
Kaufman, representing Protea Flower Hill Mall, LLC was sent to individual
Commissioners and received by Commission staff via email on August 31, 2011. The
letter references and also includes 11 exhibits as attachments (60 pages total).

A letter supporting the applicant’s and the City’s claim regarding jurisdiction dated

August 29, 2011 from Assembly Member Ben Hueso was received via email on
September 1, 2011.

B. Revisions to the Staff Report

The following additions and clarifications to the staff report are in response to the Steve
Kaufman letter dated September 1, 2011 which alleges the Commission staff misreads the
1981 Commission staff report which identifies the “non-certifiable” areas of the North
City LUP as shown on attached Exhibit 6; omits reference to specific provisions of the
Commission’s 1985 and 1988 actions on the certified North City LUP related to areas of
deferred certification being the “hillside area”; omits reference to certain provisions of the
Commission’s actions certifying the City’s Municipal Code and subsequently the Land
Development Code as the LCP Implementation Plan which refer to Commission permit
jurisdiction and deferred certification area as shown on Map No. C-730.1 on file at the
City; omits that the Flower Hill site is shown on certified Map Nos. 42 and 44 of Map C-
730.1 as within the certified LCP, but is specifically designated on the map as “non-
appealable Area #2”, and that the area of deferred certification shown on those maps is the
“hillside area”; and, omits that the San Diego Superior Court ruled that the subject
property is located within the North City LCP and that the City, not the Commission, has
jurisdiction to issue CDPs.
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The following revisions to the staff report and findings are Commission staff’s response to
the City and applicant’s position regarding this jurisdictional dispute, as articulated in the
September 1, 2001 letter, which Commission staff did not have at the time the staff report
was written.

Staff recommends the following revisions be made to the staff report dated August 25,
2011:

1. On Page 8, add the following at the end of subsection 2. LCP History, a. North City
Land Use Plan:

The applicant’s representative in a letter dated September 1, 2011 indicates the
Commission staff report fails to identify and include the 1985, 1987 and 1988
decisions by the Commission pertaining to certification of the North City LUP.
However, in addition to the Commission’s action in 1981 first certifying the North
City LUP, the staff report includes the Commission’s 1985 and 1988 decisions on the
resubmitted LUP in the LCP History section of the staff report (ref. pages 7 - 9 of the
August 25, 2011 staff report). Also, the staff reports for the 1985 and 1988 decisions
are included as exhibits to the staff report (ref. Exhibit Nos. 14, 19 & 20 of the August
25, 2011 staff report). There was no 1987 decision by the Commission on the North

City LUP.

The applicant’s representative specifically refers to the Commission’s 1985 decision
on the resubmitted North City LUP and alleges the findings made clear the area of
deferred certification only applied to the “hillside areas”. The Commission finds the
applicant’s representative has taken the findings in the Commission’s staff report out
of context. The staff report makes clear that Commission certification of the
resubmitted LUP only addressed the previously unresolved issues related to policies
protecting hillsides and floodplain areas, wetland buffers and grading/erosion control
provisions. It did not redefine the areas that were not included in the LCP and
therefore, deferred certification. There was nothing in those actions that changed the
base document or the areas included in the previously approved North City LUP (the
LUP was not actually certified until the City’s 1985 submittal).

Also the Commission actions on the resubmitted LUPs in 1985 and 1988 were not the
actions that transferred permit authority to the City and which further defined all areas
of deferred certification in the City’s LCP (ref. Commission action for effective
certification dated October 14, 1988 — Exhibit #16 of the August 25, 2011 staff report).
Thus, regardless of what was included when the Commission certified the LUP, if that
area was not included in the City’s jurisdiction when the IP was certified, the area is
still within the Commission’s permitting jurisdiction. As explained elsewhere in this
report, when the Commission certified the IP it explicitly excluded the portions of the
San Dieguito River Valley located outside of the North City West community plan.
This includes the site where the Flower Hill Mall is located. Permitting authority was
therefore not delegated to the City for this area when the Commission certified its IP.
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2. On Page 9, add the following at the end of subsection 2. LCP History, b.
Implementation Plan:

The applicant’s representative in a letter dated September 1, 2011 indicates the
Commission staff report omits the 1988 decisions by the Commission certifying the
Municipal Code, subsequent 1992 Municipal Code Amendments to create the Land
Development Code, and the 1999 Commission decision comprehensively updating the
Land Development Code. However, the staff report includes the Commission’s 1988
(Municipal Code) and 1999 (Land Development Code) actions on the LCP
Implementation Plan in the LCP History section of the staff report (ref. pages 7 - 9 of
the Auqust 25, 2011 staff report. There is no record of a Commission action on “1992
Municipal Code Amendments to create the Land Development Code”.

3. On Page 9, revise subsection 2. LCP History, c. Post-Certification Maps as follows:
c. Post-Certification Maps

There are no post-certification maps that have been approved by the Coastal
Commission for the City of San Diego LCP. The City and applicant’s representative
allege the Commission no longer has jurisdiction over the subject property because the
Commission certified the post-certification maps when it approved the Land
Development Code which makes reference to the maps as follows:

126.0702 When a Coastal Development Permit Is Required

(b) Permits issued by the Coastal Commission. A Coastal Development Permit or
exemption for all coastal development on a project site located completely within
the Coastal Commission Permit Jurisdiction or in the Deferred Certification Area
must be obtained from the Coastal Commission. The Coastal Commission Permit
Jurisdiction and the Deferred Certification Area are shown on Map No. C-730.1 on
file in the Planning and Development Review Department, the San Diego office of
the Coastal Commission, and in the office of the City Clerk as Document No. 00-
17067-1

The applicants allege this provision of the Land Development Code unmistakably
adopted Map No. C-730.1, consisting of 44 quad map sheets, as the official map
reflecting Commission permit jurisdiction and deferred certification areas, and since
1988 the City has properly relied upon the certified maps in making its jurisdiction
determinations.

The Commission could not have adopted the City’s maps as the official post-cert maps
in this 1999 action. When the Commission adopts post-cert maps it schedules a
separate agenda item for adoption of the map, prepares a staff report for the map, and
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it passes a motion adopting the map.2 None of these actions was taken in this case.
The only item on the agenda was adoption of the City’s LDC. There was no public
hearing related to adoption of the post-cert maps, no discussion of the maps in the
findings for adoption of the LDC, the maps were not attached as exhibits to the staff
report, and the Commission did not pass a motion adopting the City’s maps as the
official post-certification maps.

The draft Map Drawings C730 series quad maps have been developed and utilized by
both the City and Commission staffs to identify the first public roadway, Commission
original jurisdiction and appeals jurisdiction and some areas of deferred certification
(ADCs). Since the 1988 LCP certification and subsequent certification of the Land
Development Code, it has been recognized by both staffs that, although the majority of
the maps are correct (44 sheets total), there are some sheets that contain errors
regarding areas of deferred certification, original and appeals jurisdiction. The City of
San Diego adopted the maps for their use and reference in the Land Development
Code knowing they had not been certified by the Commission. At the time of review
of the Implementation Plans, City staff indicated a preference to not hold up the
process until the maps were certified, with the expectation that such review and
certification would eventually occur. The staff report for Executive Director
certification of the 1988 LCP submittal indicates the following:

The post-certification maps, which graphically depict the Commission’s and City’s
jurisdictional areas, have been drafted and reviewed by Commission staff. Final
corrections and updating to reflect all proposed areas of deferred certification are
in process and should be completed shortly. [pg. 2 Ex.16]

The record shows that final Commission review and completion of certifiable maps
has never occurred. As noted above, there is a separate process for review and
certification of post-certification maps that is independent of action taken on an LUP
or Implementation Plan. That action was not taken in 1999. The submittal record for
LCPA 1-98B (Land Development Code — March 1999) does not indicate any updated
post-certification maps were part of the City’s submittal or reviewed by the
Commission. Since 1988, the City has proceeded to gain LCP certification in many of
the areas of deferred certification (not including the subject San Dieguito River Valley
ADC) and, recognizing those ongoing changes, staff limitations and changing
technology, a set of corrected maps has not yet been developed by the Commission or
the City.

Both the City and the Commission use these maps as guidance, but both entities agree
that they contain inaccuracies. For example, there are several areas shown on the C-
730 series maps as areas of deferred certification which would indicate Coastal
Commission permit jurisdiction. Some of those areas have since become certified;
permit authority was delegated, and the City began issuing permits for development in
those areas. However, if one only refers to the maps referenced in the Land

1 In addition, the Commission has never adopted a post-certification map that was prepared by a local
jurisdiction, rather than its in-house mapping unit.
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Development Code in those examples, permit jurisdiction would remain with the
Commission, not the City in those areas because the maps have not been revised to
reflect even those actions. Thus, these maps clearly do not definitely establish
permitting jurisdiction. In the July 31, 2006 letter to the City (Exhibit #6),
Commission staff acknowledged the City’s determination of City permit jurisdiction at
the subject sites was based on the draft post-cert maps and clarified the maps were not
certified and in error because they do not show the subject area as an ADC. Appeals
jurisdiction could not apply to this area because the LUP for this area has not been
certified. Staff reiterated the draft status of the maps and that they should not be used
for purposes of determining permit jurisdiction, and this was reaffirmed in the
February 18, 2009 letter (Exhibit #8). Referring to the maps the applicant’s
representative alleges must be used because they are referenced in the Land
Development Code and, therefore, adopted, there are other areas on Sheet 42 of the C-
730 maps shown as non-appealable, just as the subject site, where the City has sent
applicants to the Commission for coastal development permits. This is because it has
long been recognized by both Commission and City staff that the maps do contain
errors, one being they do not show the entire San Dieguito River Valley east of I-5 and
outside the North City West community plan boundaries as an area of deferred
certification. As an example, Via de la Valle is shown as “non-appealable”, yet the
City submitted the coastal development permit application for its own project for the
bikeway along Via del la Valle to the Commission for approval as if it is within the
area of deferred certification.

The Commission’s Mapping Unit is now able to produce digitized map products
(Exhibit #3) that show parcel lines and are much improved in terms of accuracy and
usability. Commission staff has indicated to City staff a commitment to commence
joint review of all remaining ADCs, changes to the first public roadway, and
Commission retained jurisdiction areas with the City with a goal of having a complete
set of post-certification maps for Commission review at the February 2012 meeting.
Commission staff is not dismissing the maps as “draft” and therefore not utilized in
making jurisdictional determinations as referenced in the Land Development Code.
However, Commission staff is also acknowledging the Commission has never held a
hearing related to adoption of the maps, nor has it ever passed a motion adopting them.
These maps contain errors, acknowledged both by City and Commission staff, and the
maps themselves have never been the sole determination of permit jurisdiction within
the City’s certified LCP.

4. On Page 14, the first part of subsection 3. Commission Action on CDPs (and
continuing onto Page 15), shall be revised as follows:

3. Commission Actions on CDPs

Since the time of certification of the LCP, the Coastal Commission has reviewed
numerous applications for development in and around the San Dieguito River Valley
and more specifically, the areas of the San Dieguito River Valley located outside the
North City West Community Plan. Many of those applications were first reviewed
and approved by the City for local permits and then referred to the Coastal
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Commission for the coastal development permit. In fact, CDP #6-03-095 (listed
below) is for bikeway and road improvements on Via de la Valle and the City of San
Diego is the applicant. In every coastal development permit application reviewed by
the Commission, a local government representative (typically a planning staff person),
completes and signs the “Appendix B” of the application. This form documents that
the project has been reviewed by the local government and identifies the status of the
necessary local discretionary permits. If the below listed applications were in the
City’s Coastal Development Permit jurisdiction, then it would have been identified at
that time by the local planning staff. However, that was not the case. Regardless of
the delineation on the C-730 series map as “non-appealable”, such as the subject site,
the City determined the coastal development permit authority was with the Coastal
Commission. Below is a sample listing of the permits:

e 6-96-128 — permit for subdivision of 8 acres into 19 lots on the north side of
Via de la Valle. Approved by the Commission on December 11, 1996.

e 6-98-154 — permit for subdivision of 26.9 acres into 60 lots (47 homes) on the
east side of new EI Camino Real, south of San Dieguito Road. Approved by
the Commission on August 19, 1999.

e 6-01-37 — permit for construction of homes on the lots approved pursuant to
CDP #6-98-154. Approved by the Coastal Commission on May 8, 2001.

e 6-02-169 — permit for construction of a telecommunications facility (ATF) on
an existing commercial site located on the southwest corner of Via de la Valle
and EI Camino Real (3675 Via de la Valle). Approved by the Commission on
January 9, 2003.

e 6-03-095 — permit for bikeway/road improvements along Via de la Valle from
San Andreas Drive, east to El Camino Real. Applicant was the City of San
Diego. Approved by the Commission on December 12, 2003.

e 6-04-29 — permit for improvements at an existing equestrian facility located
along the south side of Via de la Valle. Approved by the Commission on
March 17, 2005.

e 6-04-71 — permit for construction of a church on the east side of new El
Camino Real, south of San Dieguito Road (14900 EI Camino Real). Approved
by the Commission on November 17, 2004.

e 6-08-56 — permit for subdivision of 41.83 acres into 15 lots (10 homes) on the
west side of Old ElI Camino Real. Approved by the Commission on December
11, 2008.

In each of the above-cited permit decisions, the Commission made findings that the
development was within an area of deferred certification where the Commission
retained permit jurisdiction.

In the letter dated September 1, 2011, the applicant’s representative alleges the
“Commission previously concluded that the certified LCP Maps are not “drafts” and
that it lacks jurisdiction over non-appealable areas designated on the maps”. The letter
arques that the Coastal Commission previously concluded that the LCP maps are not
draft maps when it reviewed a project on appeal in 2008 and refers to Appeal No. A-6-
NOC-07-130 (Key, McCullough & Ames) for two homes on the inland side of
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Racetrack View Drive on the west side of I1-5 and south of San Dieguito Lagoon. In
June 2008, the Commission found that it did not have appellate jurisdiction over the
project approved by the City as it was outside of the Commission’s appellate
jurisdiction. Contrary to the applicant’s attorney’s statement in his September 1, 2011
letter, the Commission made no determinations regarding the status of the maps.

The entire transcript for the June 2008 Commission decision on the above referenced
appeal is attached to the September 1, 2011 letter. The Commission finds the
applicant’s representative is misconstruing the Commission’s decision on that appeal,
and its potential effect on other properties included on post-certification map. The
motion made by Commissioner Clark at that hearing was:

| move that the Commission find that it lacks jurisdiction over this appeal, under
Public Records Code Section 30603...

Thus, the Commission’s action on the appeal was to find that the Commission did not
have appeals jurisdiction on that specific project, as opposed to any action to adopt the
City’s post-certification maps. And, as described above, the Commission could not
have adopted the maps at the hearing because the item was not noticed for a public
hearing to adopt post-cert maps for the City of San Diego.

The letter alleges “the Commission decided the issue that the Map No. 42 of Map C-
730.1, expressly incorporated into the Land Development Code, is not “draft” and that
where property is located within the designated “non-appealable” area on the map, as
is the case with the Flower Hill Promenade here, the Commission no longer has permit
jurisdiction over development proposed in this area."

In its action, the Commission did acknowledge that the applicants and the City had
relied on the maps as if they were accurate. In that particular case, with regard to the
guestion of whether Racetrack View Drive is the first coastal roadway for purposes of
determining appeal jurisdiction, the Commission found the map to be accurate. The
Commission action did not refer to any other property or issue except appeal
jurisdiction on that site. It did not address areas of deferred certification on the east
side of 1-5, and outside the Torrey Pines Community Plan area. The Commission was
specific to say this decision should not be used as a precedent for defining the first
coastal roadway in any other areas, but in this particular case, the map was accurate.
The Commission’s 2008 action on the appeal did not result in the certification of the
1988 maps, nor transfer of permit jurisdiction to the City for areas of deferred
certification.

5. On Page 16, revise the first paragraph to the end of the section C. COMMISSION
DETERMINATION OF DEFERRED CERTIFICATION as follows:

The State Commission staff report from August 1981, finding no substantial issue with
the Regional Commission’s decision related to certification of the North City LUP,
clearly acknowledges “the North City LCP Land Use Plan did not contain a
description of the types, location and intensity of developments that would proceed
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under the plan’s land use designations for the following identified areas: 1. Portion of
the Coastal Zone north of the North City West (NCW) planning area located within
the San Dieguito River Valley Area (See Exhibit 6)....Approval of these identified
areas will be delayed until such time that specific land use designations, in the form of
Community Plans or Master Plans, have been developed by the City of San Diego and
submitted to the Commission for certification.” The referenced Exhibit 6 identifies the
“non-certifiable areas” including the subject site (Exhibit Nos. 14 & 15).

In the September 1, 2011, letter the applicant’s representative alleges the Commission
staff is “misreading” Exhibit 6; however, the Commission finds the applicant has
taken the reference to Exhibit 6 out of context, and the Commission’s staff review has
considered all the elements of the 1981 North City LUP submittal and the areas that
were specifically acknowledged to not be included in the LUP, to interpret the “non-
certifiable” areas referred to on Exhibit 6. The Table of Contents for the North City
LUP is attached as Exhibit #22 to the staff report which shows the policy groups
required by the Coastal Act were only addressed for the four areas that were within
established Community Plan areas in North City, i.e., Torrey Pines, North City West,
Mira Mesa and University/La Jolla.

As stated, F-the 1981 version of the certified North City LUP and all subsequent
versions state the North City LCP Land Use Plan consists of the land use plans or
portions of plans for the Torrey Pines, North City West, Mira Mesa, and University/La
Jolla Community Planning Areas. The subject site is not within any of these areas.
The LUP contains, in addition to land use designations, land use planning policies
specific to these four communities, but no such land use planning policies are
contained in the North City LUP that specifically refer to the resources and
infrastructure of the San Dieguito River Valley.

The Commission’s staff report clearly indicates “[a]pproval of these identified areas
will be delayed until such time that specific land use designations, in the form of
Community Plans or Master Plans, have been developed by the City of San Diego and
submitted to the Commission for certification....” This includes the portion of the
Coastal Zone north of the North City West (NCW) planning area located within the
San Dieguito River Valley (see Exhibit 6). Development of land use plan policies for
the San Dieguito River Valley has never occurred and, contrary to the allegations in
the applicant’s letter, subsequent LUP resubmittals in 1985 and 1988 did not include
the San Dieguito River Valley as a planning area. The applicant also argues that the
“Exhibit 6” of the Commission 1981 staff report (ref. Exhibit #15 attached) is misread
by Commission staff in that it is not referring to the Flower Hill Promenade site, but
only the “undeveloped hillside areas” adjacent to it. When looked at in the context of
the staff report and planning document under review at the time, the arrows on Exhibit
6 were clearly meant to include all areas of the river valley outside the North City
West community plan boundaries.

The City acknowledges that there are no such specific planning policies for the subject
area, as it is not within any community plan area. Such policies do not exist for the
San Dieguito River Valley in the North City LUP, and those areas without specific
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planning policies were excluded when the Commission certified the City’s LUP.
Planning documents addressing Commission staff recommendations and City
responses which took place between the 1981 and 1985 LUP submittals acknowledge
City staff concurrence with the intent to exclude those areas from the LUP, including
the portion of the San Dieguito River Valley outside of the North City West
community plan. The City and Commission staff agreed that these areas would be
excluded from the LUP until such time that specific land use designations, in the form
of community plans or master plans, would be developed by the City and submitted to
the Commission for certification.

Commission staff reports addressing effective certification of the LCP and transfer of
permit authority in October 1988 indicate the areas of deferred certification include the
areas of the San Dieguito River Valley outside the NCW community plan boundaries
(Exhibit #16). There has been no subsequent Commission action on an LUP
amendment to include this area within the North City LUP or the certified City of San
Diego LCP.

Protea concludes that that the City has issued “scores” of CDPs in reliance on the
maps and that if the maps are not “valid”, it calls into question the legality of many
CDPs issued over the years. This conclusion is without merit. The extent of the
City’s and the Commission’s jurisdictions are based on the relevant provisions of the
Coastal Act, its implementing requlations and the certified LCP. The maps, even
adopted post-certification maps, are not dispositive for establishing jurisdiction.
Commission staff is not aware of any other case within the City of San Diego where
there is a pending jurisdictional dispute.? If the Commission were to follow the staff’s
recommendation, the only affected permits would be those issued by the City for the
Flower Hill Mall site. The Commission’s action would definitively establish
jurisdiction in this area, and it would not affect any other portion of the draft maps or
affect any other pending or former permits issued by the City or the Commission.
Having a post-certification map adopted by the Commission has no bearing on the
legality of a CDP. It is a tool used by the Commission and local governments in
implementing an LCP. In addition, pursuant to Section 13576(a) of the Commission’s
Code of Reqgulations, every adopted post-certification map contains a statement that
the map “...may be updated as appropriate and may not include all lands where permit
and appeal jurisdiction is retained by the Commission.”

2 n a letter to Commissioners dated August 29, 2011, former Commissioner Hueso suggests that if the
Commission finds that it has never certified the City’s maps as the official post-certification maps, it would
call into question thousands of permits throughout the state. This fear is unfounded. Staff is asking the
Commission to determine the narrow issue of whether it delegated permitting authority to the City of San
Diego for the Flower Hill Mall site. By following staff’s recommendation, the Commission will simply find
that it retains permitting jurisdiction in this area, and no more. As explained above, the Commission clearly
has not yet held a hearing or passed a motion adopting post-certification maps for the City of San Diego, yet
the City has successfully been issuing permits for the past 23 years, with jurisdictional guestions only
needing to be resolved by the Commission two times in those 23 years, including this dispute resolution.
Thus, the lack of an official post-cert map has not created chaos in the City. With that said, it is a high
priority for Commission staff to bring official post-cert maps to the Commission for their approval, and as
stated elsewhere in this report it hopes to bring this to the Commission for review as expeditiously as

possible.




Addendum to 6-11-67-EDD
Page 10

6. Add the attached Table of Contents for the North City LUP as Exhibit #22 to the staff
report.

(G:\San Diego\Reports\Dispute Resolutions\6-11-67-EDD City of San Diego Flower Hill Mall Addendum final.doc)
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September 1, 2011

W16.5A

Mary K. Shallenberger, Chair
and Honorable Commissioners
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 91405

Re: Dispute Resolution No. 6-11-67-EDD (Protea Flower Hill Promenade, City of San Diego)
Agenda Item: Wednesday, 16.5a
Hearing Date: September 7, 2011

Dear Chair Shallenberger and Members of the Commission:

This firm, along with McCabe & Company and Suzanne R. Varco, Esq.,
represents Protea Flower Hill Mall, LLC, (“Protea”) in the above matter.

The sole issue raised is: Under the City of San Diego North City LCP
segment, which has permit jurisdiction over the Flower Hill Promenade and the
Whole Foods Project approved by the City — the City of San Diego or the
Commission?

Staff contends the subject property — an existing commercial center developed
in 1976 — lies in an area of “deferred certification,” i.e., an area that Staff claims has
not yet been certified as part of the City’s LCP so that jurisdiction over CDP
applications rests with the Commission.

There are indeed areas of deferred certification in the North City LCP segment
—but they do not include this existing shopping center. The areas of deferred
certification, as delineated on the LCP maps the Commission certified in 1988 for the
San Dieguito River Valley, encompass two areas: (1) an area within the
floodplain/floodway, and (2) as the Commission found in 1985 and 1987, “Hillside
areas located north (Via de la Valle Specific Plan) and south of the San Dieguito
River Valley, which have not had Community or Specific Plans submitted to and
approved by the Coastal Commission.” The Flower Hill Promenade is not located in
either area.

APPLICANT’S RESPONSE TO
STAFF RECOMMENDATION

A copy of this letter has been provided to San Diego District staff.

>
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In support of Staff’s position, the Staff Report starts at the beginning of the
review process for the City of San Diego LCP in 1981, but then misreads the 1981

Staff Report “Exhibit 6” on which Staff relies and omits everything that has occurred )

since 1981 which demonstrates why the City has permit Jurisdiction over this area.
Notably, as discussed below, the Staff Report:

® Misreads the Staff Report 1981 “Exhibit 6,” which points as the “non-
certifiable area” to the undeveloped hillside area further inland, not the
two existing developed commercial shopping centers on Via de Ia Valle
astride the I-5 Freeway.

®  Omits the 1985 Commission decision that certified the resubmitted North
City LUP, which, as noted in the quote above, made clear that the area of
deferred certification pertinent here is the “hillside area,” which contains
steep slopes and sensitive habitat.

*  Omits the 1987 Commission decision that again certified the North City
LUP, repeating that the area of deferred certification is the “hillside area.”

®  Omits the 1988 Commission decision certifying the City of San Diego’s
Municipal Code Amendments (the implementation portion of the LCP),
the subsequent 1992 Municipal Code Amendments to create the Land
Development Code, and the 1999 Commission decision comprehensively
updating the Land Development Code, which expressly define both
Commission permit Jurisdiction and the areas of deferred certification:
“The Coastal Commission Permit Jurisdiction and the Deferred
Certification Area are shown on Map No. C-730.1 on file in the
Development Services Department, the San Diego office of the Coastal
Commission, and in the office of the City Clerk as Document No. 00-
17067.1.”

®  Onmits that the Flower Hill Promenade is shown on certified Map Nos. 42
and 44 of Map No. C-730.] as within the certified LCP, but s specifically
designated on the map as “Non-appealable Area #2,” and that the area of
deferred certification shown on those maps is the “hillside area.”

14
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e Omits that the San Diego Superior Court ruled last month on August 5,
2011 that the subject property is located within the North City LCP and
that the City, not the Commission, has the jurisdiction to issue CDPs,

But, perhaps most significant of all omissions is the fact that the Commission
addressed and resolved this precise issue in 2008 in Appeal No. A-6-NOC-07-130
(Key, McCullough & Ames). There, the Commission found, directly contrary to
Staff’s position here, that Map No. 42 is not a “draft” but is the certified LCP map,
and that because the development in that appeal — a lot split and 2 homes inland of
Racetrack View Drive on the opposite side of San Dieguito Lagoon — is shown in the
“non-appealable” area, the Commission lacked jurisdiction over that development.
This Commission decision and the transcript of the hearing in that matter (Exh. 6
hereto) are discussed in greater detail below.,

Attachment 1 to this letter (the yellow sheet) includes a motion that we ask the
Commission to consider. It would determine that the Commission lacks permit
Jurisdiction over the Flower Hill Promenade property because it is located within a
non-appealable area of the City of San Diego’s certified Local Coastal Program.

BRIEF BACKGROUND

At the heart of the jurisdictional dispute is a Whole Foods Project, proposed at
the west end of the Flower Hill shopping center, on Via de la Valle adjacent to and
inland of the I-5 Freeway. The site is surrounded on all sides by existing
development, including single and multi-family residential development and another
existing shopping center, the Del Mar Center, across the street.

After seven years of careful scrutiny which included two EIRs, the San Diego
City Council unanimously approved a CDP, subject to 63 conditions, permitting
demolition of a theater building and construction of a two-story commercial retail and
office building (including the Whole Foods) and a parking structure. The City
Council made the findings required under the LCP, including the finding that “[t]he
proposed coastal development is in conformity with the certified Local Coastal
Program land use plan and complies with all regulations of the certified
Implementation Program.”

Commission Staff contends the City lacked jurisdiction to approve the CDpP,
and additionally reaches back to 2006 and 2008 to argue that CDPs issued by the City

|5



Addendum to 6-11-67-EDD

Page 16

RICHARDS | WATSON | GERSHON

ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

Mary K. Shallenberger, Chair
September 1, 2011
Page 4

for a lot split (necessary for financing this Project) and a restaurant expansion on the
property also were not properly approved. It is important to note that the Flower Hill
Promenade has been commercially developed since 1976, prior to the enactment of
the Coastal Act, and the current project is a very limited expansion of the existing
commercial uses.

THE COMMISSION NO LONGER HAS PERMIT JURISDICTION OVER
THE SURIRCT phror oo~ HAS PERMIT JURISDICTION OVER

THE SUBJECT PROPERTY

While the Staff Report confines its discussion to the Regional and State
Coastal Commission decisions on the City’s initial LUP submittal in 1981, it ignores
the City’s LCP as it was finally certified by the Commission in 1988, 1992 and 1999.

In 1997, the City adopted a comprehensive Land Development Code and the
maps which implement the certified North City LUP. The City then submitted an
LCP amendment to the Commission, No. 1-98B, which included the updated Land
Development Code with specific reference to the current maps which define
Commission permit jurisdiction and areas of deferred certification. In F ebruary 1999,
the Commission certified the LCP amendment and the maps.

The LCP certification Mmaps are expressly referenced in several sections of the
certified Land Development Code. As pertinent to the jurisdiction issue here, Section
126.0702(b) of the City’s certified Land Development Code addresses when a CDP is
required from the Commission, either because it is located within the Commission’s
original jurisdiction (tidelands, submerged lands, or public trust lands), an appealable
area, a non-appealable area, or an area of “deferred certification™:

“Permits issued by the Coastal Commission. A Coastal Development Permit
or exemption for proposed coaszal development located completely within the
Coastal Commission Permit J urisdiction or in the Deferred Certification Area
must be obtained from the Coastal Commission. The Coastal Commission
Permit Jurisdiction and the Deferred Certification Area are shown on Map No.
€-730.1 on file in the Develo ment Services Department, the San Diego

office of the Coastal Commission, and in the office of the City Clerk as

Document No. 00-17067-1.” (Exh. 1 hereto; emphasis added.)

This provision of the certified Land Development Code unmistakably adopted
Map No. C-730.1, consisting of 44 quad map sheets, as the official map reflecting
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Commission permit jurisdiction and deferred certification areas. Since 1988, the City
has properly relied upon the certified maps in making its jurisdiction determinations.

The project site here is located within “Non-Appealable Area 2” (Low Coastal
Resource Sensitivity) on Map C-730.1, sheets 42 and 44. (Exh. 2 hereto.) Simply put,
as delegated by the Commission in the certified LCP, the City properly has
Jurisdiction over the project site by virtue of the clear delineation of jurisdiction on
the certified maps.

THE MAPS EXPRESSLY REFERENCED IN THE CITY’S CERTIFIED
LAND DEVELOPMENT CODE ARE NOT “DRAFTS”

Despite the plain language of Section 126.0702(b) of the certified Land
Development Code, Staff dismisses the maps as never having been certified and as
just “drafts,” even though these same maps were also referenced in the original LCP
adoption in 1988 and the City’s Municipal Code revisions in 1992, (See Exhs. 3 and
4 hereto.) It is, however, readily apparent that the maps are not merely “drafts.”
They are not stamped “draft,” and Section 126.0702(b) does not refer to them as
“drafts.” Instead, as shown above, the maps were specifically and unqualifiedly
included in Section 126.0702(b) of the Land Development Code, and they were
approved when the Commission certified the Land Development Code as follows:

“The Coastal Commission Permit Jurisdiction and the Deferred Certification
Area are shown on Map No. C-730.1 on file in the Development Services
Department, the San Diego office of the Coastal Commission, and in the
office of the City Clerk as Document No. 00-17067-1.” (Exh. 1 hereto.)

Moreover, Staff itself made Suggested Modifications to Section 126.0702(b)
through strikeouts and additions. (See Exh. 5 hereto.) Most notably, however,
Commission Staff never suggested modifications related to Map C-730.1 or otherwise
raised any issues with the graphical depiction of the Jurisdictional boundaries shown
on the Maps. If Staff believed the maps to simply be drafis, it would have been a
simple matter to simply strike out the reference to them. But it did not do so, and,
stated simply, “the maps are the maps.” Moreover, at no time has the Commission
ever provided new, updated, or modified maps to the City for use in determining
jurisdictional boundaries. '

"]
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The certified LCP maps make clear that the Commission lacks jurisdiction
here since the property is located in the designated “Non-Appealable Area No. 2
(Low Coastal Resource Sensitivity).” (Exh.2 hereto [Map Legend and certified Map
Nos. 42 and 44).)

THE COMMISSION PREVIOUSLY CONCLUDED THAT THE CERTIFIED
LCP MAPS ARE NOT “DRAFTS” AND THAT IT LACKS JURISDICTION
OVER NON-APPEALABLE ARFEAS DESIGNATED ON THE MAPS

Although not evident from the Staff Report, the issue of who has permit
jurisdiction in this area is not new. In Appeal No. A-6-NOC-07-130 (Key,
McCullough & Ames), the City approved two homes on the inland side of Racetrack
View Drive, on the opposite side of San Dieguito Lagoon, shown ag “non-appealable”
on the very same map, Map No. 42. As here, Staff contended that the maps are just

Unfortunately, this dispositive Commission decision is not referenced in the
Staff Report. In Key, McCullough & Ames, then Commissioner Clark moved that
the Commission find that jt lacks jurisdiction over the appeal and to “direct the staff
to come back with revised findings.” (Exh. 6 hereto, Transcript p. 37.) Because
revised findings were not subsequently prepared for the Commission, we have
attached the entire transcript of the hearing, In an effort to confine the Commission’s
decision simply to the map, Executive Director Douglas pointed the way:

“There is a solution to this, if you look at the map issue, and just based on
that, say you don’t think this is in the appeals area, you don

“And, you, that is your judgment to make, I'mean, we made this call, and if
you decide, based on the maps it is not in the appeals area, that is the end of
it.” (Exh. 6 hereto, Transcript p. 40.)

18
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Commissioner Clark then added: “Mr. Chair, that was the intention of my motion,”
and the seconder, Commissioner Hueso stated: “And, those are my comments on the
accuracy of the map, I believe it is accurate.” (Exh. 6 hereto, Transcript p. 40.)

In short, the Commission decided this issue three years ago. It confirmed that
Map No. 42 of Map C-730.1, expressly incorporated in the certified Land
Development Code, is not a “draft” and that where a property is located within the
designated “non-appealable” area on the map — as is the case with the Flower Hill
Promenade here, the Commission no longer has permit jurisdiction over development
proposed in that area. The same result should follow here and the City’s unanimous
approved CDP should stand.

STAFF HAS MISREAD “EXHIBIT 6” TO THE 1981 STAFF REPORT AND
IGNORED THE COMMISSION’S FINDINGS THEREAFTER WHICH
DEMONSTRATE THIS PROPERTY IS NOT WITHIN THE AREA OF
“DEFERRED CERTIFICATION”

The Staff Report indulges in revisionist history. Although it purports to
review the LCP history surrounding the North City LCP segment, it begins in the
right place — 1981, but it misreads the 1981 exhibit on which it relies and fails to
point out the Commission’s findings thereafter which zero in on the specific area
which is subject to deferred certification.

Unfortunately, the hard copy of the Staff Report does not include certain
findings that are germane to this discussion (Staff Rpt., Exhs. 18-21) but which have
been relegated to the Staff Report placed on the website.

The North City LCP was the product of several submittals by the City of San
Diego between 1981 and 1988. In 1981, the San Diego Coast Regional Commission
certified, with suggested modifications, the City’s first submittal of the North City
LUP to the Commission. That staff report noted certain areas of deferred
certification, including “Portion of the Coastal Zone north of the North City West
(NCW) planning area located within the San Dieguito River Valley area.” (Staff
Rpt., Exh. 18, p. 2.) The Figure reflecting this area was later referred to as “Exhibit
6” in the State Coastal Commission’s decision, which found the Regional
Commission’s decision to raise no substantial issue. (See Staff Rpt., Exh. 14, p. 4
and Exhibit 6 thereto.) '

1q
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“Exhibit 6” is the Land Use Plan map from the 1981 North City LUP
submittal. (Exh. 7 hereto.) The map is crude and vague, but it may be helpful to
point out that the upper area of the map includes the San Dieguito River Valley.
Handwritten arrows point to “Non-Certifiable Areas.” The existing developed
Flower Hill Promenade and the Del Mar Center are located in the blank trapezoid
next to the I-5 Freeway. The head of the arrow does not point to either of those areas,
but rather points to a hatched area that is comprised of undeveloped hillside adjacent
to Via de la Valle and residential in a hillside area. (The arrow below that points to
the floodplain/floodway.)

The Staff Report contends this 1981 exhibit clearly shows the subject property
to be located in a “Non-Certifiable Area.” In fact, it shows exactly the opposite. One
would have to take great liberty to argue that the arrow points to and includes the
existing development within the blank trapezoid. Thus, Staff’s position is wrong
even with reference to this exhibit. But, the Commission’s subsequent findings make
that crystal clear.

The North City LCP segment evolved as the City and Commission staff
narrowed their differences. In 1985, the Commission certified the City’s resubmitted
North City LUP. (Again, the Commission’s findings are only available on the
Commission’s website.) The Commission again identified areas of deferred
certification, but this time its findings were more specific: “Hillside areas located
north and south of the San Dieguito River Valley which have not had Community
Plans or Specific Plans submitted to and approved by the Coastal Commission.”
(Staff Rpt., Exh. 19, p. 14; emphasis added.)

And, in January 1988, the Commission’s findings again certifying the North
City LUP segment (again available only on the Commission’s website) identified the
area of deferred certification as: “Hillside areas located north (Via de la Valle
Specific Plan) and south of the San Dieguito River Valley which had not had
Community or Specific Plans submitted to and approved by the Coastal
Commission,” (Staff Rpt., Exh. 20, p. 5; emphasis added.)

It is no accident that these 1985 and 1987 findings, which expressly identify
the area of deferred certification as the hillside area, correspond directly to the hillside
area located north of the San Dieguito River Valley in what is referred to as the Via
de la Valle Specific Plan, the area to which the arrow points on the 1981 Staff Report
“Exhibit 6.” (Exh. 8 hereto [a composite of Map Nos. 42 and 44, showing the hillside
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area as an area of deferred certification, and the Flower Hill Promenade as “non-
appealable].)

As the Commission knows, areas where certification is deferred typically have
coastal resource issues that have not been fully resolved, and in this case, the
Commission’s 1985 and 1987 findings make clear that the unresolved issues in North
City LUP segment involved development on steep slopes and habitat issues — issues
which have no relevance to the two existing commercial shopping centers.' That is
why Map Nos. 42 and 44 show the “hillside area” as an area of deferred certification.

In other words, the Staff Report errs not only in its characterization of 1981
Staff Report “Exhibit 6,” but in not relating the Commission’s findings thereafter
which more specifically identified the precise areas of deferred certification.

THE PROJECT SITE IS LOCATED WITHIN THE CERTIFIED LCP AREA

An LCP, of course, consists of both a land use plan and implementing
ordinances — here, the certified North City LUP segment which is implemented by the
certified Land Development Code.

Staff incorrectly suggests that only areas included within community plans are
certified under the City’s LCP. Properties within the City’s LCP boundaries are not
necessarily within a community plan area, but in some instances are governed instead
by the City’s General Plan. LCP segments in the City of San Diego are separate and
distinct land use plans that do not necessarily follow community plan boundaries, and
they may include more than one community plan area, as well as areas outside
community plan boundaries which are governed by the City’s General Plan. That is
the case with the Flower Hill Promenade site. This is evident from the text of the

! The Commission’s 1987 findings note the “5 major unresolved issues” as of 1984:
“type and amount of development to be permitted within the 100 year floodplain
areas”; “whether the Los Penasquitos Lagoon Enhancement Pro gram should be
implemented”; “whether grading of steep slope areas over 25% grade should be
permitted”; “whether provisions for drainage and erosion control on parcels which
drain to Los Penasquitos and San Dieguito Lagoons are adequate to protect the
lagoons from siltation™; and “should development be permitted within 100 feet of a
define wetland area.” (Staff Rpt., Exh. 20, p. 6.) At no time did the Commission
raise a coastal resource issue with respect to the existing developed shopping center.
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North City LCP, which in the Introduction, specifically identifies the areas covered
by the North City LUP, both within and outside community plan areas (North City

and 44, which show the areas of Commission permit jurisdiction, the appealable
areas, the non-appealable areas, and the areas of deferred certification,

In short, the Flower Hill Promenade is plainly within the certified LCP and
shown as “Non-Appealable Area #2,” which necessarily follows from the fact that
this shopping center is located outside the first public road paralleling the sea (the
Lagoon). Under the certified LCP, permit Jurisdiction for this property lies with the
City, not the Commission.

This is confirmed in a very recent Superior Court ruling. In Citizens Against
Flower Hill’s Excessive Expansion v. City of San Diego, filed afier the City’s CDP
approval, the petitioner asserted, among other things, that the Commission, not the

City, has jurisdiction over the Project site, and thus the City’s CDP is invalid. On

‘outside of formal community plans.’ Because the subject property is located within
the North City LCP the City has jurisdiction to issue CDPs.” (Exh, 10 hereto.)

THE MAPPING UNIT’S “PRELIMINARY DRAFT” POST-CERTIFICATION
MAP FOR THE SAN DIEGUITO RIVER VALLEY IS COMPLETELY OFF
THE MARK

Twenty three after certification of the City’s LCP, the Staff’s mapping unit

has rushed off a “preliminary draft” post-certification map (Staff Rpt., Exh. 3),
stamped received in the San Diego Office on August 22, 2011. (Exh. 11 hereto.)
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This draft map does not remotely reflect the areas of Commission permit Jjurisdiction
and deferred certification set forth on the certified LCP Maps or referred to in the
Commission’s 1985 and 1987 findings. Neither does the draft map delineate as areas
of deferred certification “portions of the San Dieguito River Valley.” Instead, it
indiscriminately shows everything inland of the I-5 Freeway as an area of deferred

certification.

Suffice it to state, had the Commission intended in 1981, 1985, 1987, 1988 or
1999 to defer certification of the entire area inland of the I-5, it could and would
simply have said so — Le., “Bverything inland of I-§ in the San Dieguito River
Valley.” As demonstrated above, however, it plainly did not, and this draft map is no
Wway representative of areas of “deferred certification.”

CONCLUSION

Since at least Commission certification of the City’s North City LCP and
implementing ordinances in 1988, the City of San Diego has issued scores of CDPs in
reliance on the certified maps. This was reinforced, moreover, when this

have serious consequences that, as a matter of prudence, also ought to be considered.
To suggest that the 44 maps which comprise Map C-730.1 are not valid would call
into question the legality of an untold number of CDPs that the City has, for years
now, issued for homes, subdivisions, commercial, and other developments in the
City’s coastal zone in reliance on the maps. And for Protea, it threatens the loss of its
anchor tenant, Whole F 00ds, the loss of its funding amounting to $25 million for the
Project, the loss of jobs, and other significant costs.

* ek
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For all the above reasons, Protea respectfully asks the Commission to adopt
the motion in Attachment 1 and find that the Commission lacks jurisdiction over the
Flower Hill Promenade property because it is located within a non-appealable area of
the City of San Diego’s certified Local Coastal Program.

Very truly yours, ,7
Sitg;e;H.i Kiaufjmia{/ l
Ccs (w/attachment and exhibits):

Sherilyn Sarb — CCC/SD

Deborah Lee - CCC/SD

Lee McEachern — CCC/SD

Hope Schmeltzer, Esq. ~ CCC/SF

Jamee Jordan Patterson, Esq. - AG/SD

Sheri Lightner — Councilmember, City of San Diego, District 1
Kelly Broughton —Director, City of San Diego, Development Services
Jeffrey Essakow - Protea Flower Hill Mall, LLC

Howard Schachat — Protea Flower Hill Mall, LLC

Susan McCabe — McCabe & Company

Anne Blemker — McCabe & Company

Suzanne Varco, Esq. — Opper & Varco

Robin Madhaffer, Esq. --Schwartz Heidel Sullivan

12780-0002\1388899v1.doc
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PROTEA'S SUGGESTED MOTION
ON DISPUTE RESOLUTION NO. 6-11-67-EDD
=== RESOLUTION NO. 6-11-67-EDD

Protea Flower Hill Mall, LLC, recommends that the Commission adopt the
following motion: g

MOTION: I move that the Commission find that it lacks jurisdiction over the Flower
Hill Promenade because the site is located within a non-appealable area of the City of
San Diego’s certified Local Coastal Program. i

The Applicant recommends a YES vote on the motion and that the Commission instruct
staff to prepare revised findings to support the determination that it does not have
jurisdiction. If the Commission finds that it does lack jurisdiction over this matter, the
local action will be deemed final and effective. The motion passes by an affirmative
vote by a majority of the Commissioners present,

ATTACHMENT 1
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San Diego Municipal Code Chapter 12: Land De p Reviews
{11-2008)

Article 6: Development Permits

Division 7: Coastal Development Permit Procedures
(Added 12-9-1997 by 0-18451 N.S.; effective 1-1-2000.)

§126.0701 Purpose of the Coastal Development Permit Procedures

The purpose of these procedures is to establish a City review process for coastal
development that is consistent with the Local Coastal Program, the California
Coastal Act of 1976 (Public Resources Code section 30000, et seq.) and the
California Code of Regulations, Title 14, Division 5.5., Chapter 8, Subchapter 2,
Article 17.

(Added 12-9-1997 by O-18451 N.S.; effective 1-1-2000.)

§ 1260702  When a Coastal Development Permit Is Required

(@) Permits Issued by the City. A Coastal Development Permit issued by the City
is required for all coastal development of a premises within the Coastal
Overlay Zone described in Chapter 13, Article 2, Division 4, unless exempted
by Section 126.0704, or if the proposed project site lies completely within the
Coastal Commission Permit Jurisdiction or the Deferred Certification Area as
described in Section 126.0702(b).

(b)  Permits Issued by the Coastal Commission. A Coastal Development Permit
or exemption for all coastal development on a project site located completely
within the Coastal Commission Permit Jurisdiction or in the Deferred
Certification Area must be obtained from the Coastal Commission. The
Coastal Commission Permit Jurisdiction and the Deferred Certification Area
are shown on Map No. C-730.1 on file in the Planning and Development
Review Department, the San Diego office of the Coastal Commission, and in
the office of the City Clerk as Document No. 00-17067-1.

() Permits Issued by the City and the Coastal Commission. A Coastal
Development Permit or exemption issued by the City and the Coastal
Commission are required for all coasral developmient on a premises located
partially within the Coastal Commission permit jurisdiction. A Coastal
Development Permit from each agency is required for the portion of the
project within the agency’s jurisdiction.

(Added 12-9-1997 by O-18451 N.S.; amended 10-18-1999 by 0-18691 N.S.; effective

1-1-2000.)

Ch._Art._ Div.

EXHIBIT 1
Sec. 126.0702(b) of the Certified City of San Diego Land Development Code
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LCP 0D 1R A Ct
- FIroT TP U

(0-88-166)
ORDINANCE NUMBER 0-17067 (NEW SERIES) ‘ —+0 3 0
ADOPTED ON APRIL 18, 1988 f - }
o>

AN ORDINANCE AMENDING CHAPTER X, ARTICLE 5, OF Shee  CLI((
THE SAN DIEGO MUNICIPAL CODE BY ADDING

DIVISION 2, SECTIONS 105.0201, 105.0202,

105.0203, 105.0204, 105.0205, 105.0206,

105.0206.1, 105.0207, 105.0208, 105.0209,

105.0210, 105.0211, 105,0211.1, 105.0212,

1050213, 105.0214, 105.0215, 105.0216,

105.0217 and 105.0218 RELATING TO COASTAL

DEVELOPMENT PERMITS,

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. That Chapter X, Article 5, of the San Dicgo
Municipal Code be and the same is hereby amended by adding
Division 2, Sections 105.0201, 105.0202, 105.0203, 105.0204,
105.0205, 105.0206, 105.0206.1, 105.0207, 105.0208, 105.0209,
105.0210, 105.0211, 105.0211.1, 105.0212, 105.0213, 105.0214,
105.0215, 105.0216, 105.0217 and 105.0218, to read as follows:

DIVISION 2
COASTAL DEVELOPMENT PERMITS
SEC. 105.0201 PURPOSE AND INTENT
Itisthcpuxposcmdintcntofthismdinmu:cto

establish a procedure for the Pprocessing of coastal

development permits within the City's Coastal Zone,

consistent with the City’s certified Local Coastal

Program and pursuant to Public Resources Code Section

30600(d) and Title 14, Division 5.5, Chapter 8,

Subchapter 2, Article 17 of the California

Administrative Code,

The Coastal Zone is a distinct and valuable natural
resource of vital and enduring interest to all people of
the City and exists as a delicately balanced ecosystem,

The permanent protection of coastal resources, both

natural and scenic, is a paramount concern to the

present and future residents of the city, state, and

nation.

To promote the public safety, health, and welfare,
and to protect public and private property, wildlife,

EXHIBIT 3
1988 Certified Section 105.0202.b 3 O




Addendum to 6-11-67-EDD

Page 31

marine resources, and the natural environment, it is
necessary to protect the ecological balance of the
Coastal Zone and prevent its deterioration and
destruction.

Existing developed uses, and future developments
that are carefully planned and developed consistent with
the City's adopted Local Coastal Program, are essential
to the economic and social well-being of the people of
the City.

In recognition of the unique qualities of the
Coastal Zone, its special commmnities and fragile
natural resources, it is further the intent of this
ordinance to provide for maximum public participation in
the review of all development which may have a potential
to adversely affect such resources.

SEC. 105.0202 COASTAL DEVELOPMENT PERMIT REQUIRED

A. A coastal development permit shall be required
for all proposed development within the Coastal Zone
except for development specifically exempted under SEC.
105.0204.

B. The Coastal Commission shall be exclusively
responsible for the issuance of coastal development
permits in the area of "Coastal Commission Permit
Jurisdiction" as delineated on Map Drawing No. C-730,
filed with the City Clerk as Document No. 00-17067.1.
Where a proposed development lies partially wi e
area of "Coastal Commission Permit Jurisdiction" the
Coastal Commission shall be exclusively responsible for
the issuance of the coastal development permit,

SEC. 105.0203 DEFINITIONS
NOTE: THE FOLLOWING DEFINITIONS SHALL APPLY ONLY
FOR THE PURPOSES OF THIS DIVISION

A. Appealable Area. That area which constitutes
the appeal jurisdiction of the Coastal Commission as
delineated on Map Drawing No. C-730, filed with the City
Clerk as Document No. 00-17067-1, and as defined
pursuant to Public Kesources Code Section 30603.

B. Development. On land, in or under water, the
placement or erection of any solid material or
structure; the discharge or disposal of any dredged
material or of any gaseous, liquid, solid, or thermal
waste; the grading, removing, dredging, mining, or
extraction of any materials; the change in the density,
or intensity of use of land, including, but not limited
to the subdivision of land pursuant to the Subdivision
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ORDINANCE NUMBER 0-17775 (NEW SERIES) 1
ADOPTED ON MAY 26,1992 " 1 éo q
e
AN ORDINANCE AMENDING THE SAN DIEGO ”I % 0.4

MUNICIPAL CODE BY ADDING A NEW CHAPTER
X1, ENTITLED "LAND DEVELOPMENT,” ARTICLE
1, ENTITLED "ADMINISTRATION AND
PROCEDURES"; BY ADDING DIVISION 1,
ENTITLED "GENERAL PROVISIONS AND
DEFINITIONS," SECTIONS 111.0101,

111.0103, 111.0104, 111.0105, 111.0106

AND 111.0107; BY ADDING DIVISION 2,
ENTITLED "APPLICATIONS," SECTIONS
111.0201, 111.0202 AND 111.0203; BY
ADDING DIVISION 3, ENTITLED "NOTICE,"
SECTIONS 111.0301, 11 1.0302, 111.0303,
111.0304, 111.0305, 111.0306, 1 11.0307,
1110308 AND 111.0209; BY ADDING
DIVISION 4, ENTITLED "PUBLIC HEARINGS,"
SECTION 111.0401; BY ADDING DIVISION 5,
ENTITLED "DECISION PROCESS,"

SECTIONS 111.0501, 11 1.0502, 111.0503,
111.0504, 111.0505, 111.0506, 111.0507,
111.0508, 111.0509, 111.0510, 1 11.0511

AND 111.0512; BY ADDING DIVISION 6,
ENTITLED "REVOCATIONS," SECTIONS
111.0601, 111.0602 AND 11 1.0603; BY
ADDING DIVISION 7, ENTITLED "LAND USE
PLANS AND LOCAL COASTAL PROGRAMS,"
SECTIONS 111.6701, 111.0702, 111.0703,
111.0704 AND 111.0705; BY ADDING
DIVISION 8, ENTITLED "ZONING,"
SECTIONS 111.0801, 111.0802, 11 1.0803,
111.0804, 111.0805, 11 1.0806, 111.0807 -

AND 111.0808; BY ADDING DIVISION 9,
ENTITLED "DEVELOPMENT AGREEMENTS,"
SECTIONS 111.0901, 1 11.0902, 111.0503,
111.0904, 111.0905, 111.0906, 11 1.0907,
111.0908, 111.0909 AND 111.0910; BY
ADDING DIVISION 10, ENTITLED
"SUBDIVISIONS," SECTIONS 111.1 001,

EXHIBIT 4
1992 Section 111.1202 Subsequently Certified by Commission
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extension(s) do not exceed a total of six (6) months. An
application for an extension of time shall be filed with the
Responsible Department prior to, but no earlier than sixty (60)
calendar days prior to the expiration date.
()  Construction Changes. Any proposed construction
change to a public improvement permit may be approved or denied
by the Responsible Department in accordance with Process One
prior to the commencement of the construction change.
A proposed construction change to a public improvement
permit that was approved in conjunction with another permit or
map may be approved if the proposed change is consistent with
the objectives and substance of the other approved permit or
map. Ifthe proposed changes are in conflict with the
objectives and substance of the other approved permit or map,
then the other permit or map must be amended prior to the
consideration of the construction change.
Section 13. That Chapter XI, Article 1 of the San Diego
Municipal Code be amended by adding Division 12, entitled "Coastal
Development Permits," Sections 111:1201, 111.1202, 111.1203, 11 1.1204,
111.1205, 111.1206, 111.1207, 111.1208, 111.1209, 111.1210, 111.1211,
111.1212, 1111213, 111.1214 and 111.1215 to read as follows:
DIVISION 12
COASTAL DEVELOPMENT PERMITS
SEC. 111.1201 PURPOSE AND INTENT
It is the purpose and intent of this Division to provide
additional provisions for Site Development that requires a Coastal
Development Permit, A Coastal Development Permit shall be processed in
a manner consistent with the City's certified Local Coastal Program, the
California Coastal Act of 1976 (Public Resources Code section 30000 et
seq.), and California Administrative Code, Title 14, Division 5.5,
Chapter 8, Subchapter 2, Article 17. i
SEC. 111.1202  COASTAL DEVELOPMENT PERMITS REQUIRED
(8)  Permits Issued by the City, A Coastal
Development Permit must be obtained from the City for all
proposed Coastal Development, except as specifically exempted by
Municipal Code section 105.0204 or except if the proposed
. development lies totally within or partially within the "Coastal
Commission Permit Jurisdiction” or in the "Deferred
Certification Area," as set forth below.
(b)  Permits Issued by the Coastal Commission, A
Coastal Development Permit for all proposed Coastal Development
which lies totally within or partially within the "Coastal
Commission Permit Jurisdiction” or in the "Deferred
Certification Area" shall be required to be obtained from the
Coastal Commission in accordance with the procedures specified
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by the Coastal Commission, The "Coastal Commission Permit
Jurisdiction" and the "Deferred Certification Area" are shown on
Map No. 730.1, on file in the Planning Department, the office of
the San Diego Coastal Commission and in the office of the City
Clerk as Document No. 00-17067-1.
SEC. 111.1203 APPLICATION
An Applicant shall file an application for a City-issued Coastal
Development Permit with the Planning Department in accordance with
Municipal Code section 111.0202.
SEC.111.1204  DETERMINATION OF APPELLATE JURISDICTION
The Planning Director shall determine whether the proposed
Coastal Development lies within the Appealable Area at the time the
application for a Coastal Development Permit is submitted to the
Planning Department. The Planning Director's determination may be
reviewed by the Executive Director of the Coastal Commission in
accordance with Coastal Commission regulations.
SEC.111.1205  DECISION PROCESS
An application for a City-issued Coastal Development Permit may
be approved, conditionally approved or denjed in accordance with Process
Three.

(a) Findings. An application for a Coastal
Development Permit may be approved or conditionally approved
only if the findings of fact described in Municipal Code section
105.0208 are made.

(b) Conditions. Conditions may be imposed by the
decision-maker when approving a Coastal Development Permit to
carry out the purpose and the requirements of this Division.

The conditions may include, but need not be limited to, a
provision for public access, open space or conservation
casements, or the relocation or redesign of proposed site
improvements. When conditions pertaining to public access, open
Space or conservation easements are imposed, the City shall
notify the Executive Director of the Coastal Commission as sct
forth in Municipal Code section 111.1215,

SEC. 111.1206 NOTICE OF FINAL CITY ACTION

(2) Notice of Final City Action by Mail. Within
five (5) Days after the Date of Final Action of a Coastal
Development Permit, the Planning Director shall mail a Notice of
Final City Action to the Coastal Commission and to any other
person requesting the notice.

(b) Contents of Notice of Final City Action. The
Notice of Final City Action shall include the following:

(1) the conditions of approval for the

Coastal Development Permit; and -

(2) the written findings required to approve the




Addendum to 6-11-67-EDD
Page 35

CITY OF SAN DIEGO LCPA #1-98B
LAND DEVELOPMENT CODE
dJanuary 14, 1999

Chapter 12/Article 6/Dlvision 8: Flanned Devel. t Permit Pr Jures

P

21, Section 126.0604(a}{1), Findings for Planned Development Approval, shall be revised to
read:

A Planned Development Permit may be approved or conditionally approved only if the decision
maker makes all of the findings in Section 126.0804(a) and the supplemental findings In Section
126.0804(b) that are appiicable to the proposed development as specified in this section.

(a)  Findings for all Planned Development Permits

Q)] The proposed development will not adversely affect the applicable land use plan. Within
the Coastal Ov Zone, the granting of a Site Development Permit shall Include a
finding that the request development conforms with, and is adequate to carry out, the
certified Land Use Plan;

Chapter 12/Article 6/Division 7: Coastal Devel Permit Procedures

P

22, Section 126.0702(b), When a Coastal Development Permit Is Required, shall be revised
to read:

(b) Permits Issued by the Coastal Commlsslon. A Coastal Development Permit or
exemption requirements for all proposed coastal development ea-a-project-site located

20
EXHIBIT 5
Commission Staff's Suggested Modifications to Section 126.0702(b)
of the Certified Land Development Code 3 5




Addendum to 6-11-67-EDD
Page 36

CITY OF SAN DIEGO LCPA #1-988
LAND DEVELOPMENT CODE
January 14, 1999

partialiyor completely within the Coastal Commission Permit Jurisdiction or In the
Defarred Certification Area must be obtained from the Coastal Commission. if the
proposed coastal davelopment is located partially within the City permit jurisdiction and
partially within the Coastal Commission jurisdiction, a Coastal Development Permit from
each agency Is required for the porion of the project within the agency's jurisdiction, The

oastal Commission Permit Jurisdiction and the Deferred Gertification Area are shown
on Map No. C-730.1 on file in the Development Services Department, the San Diego
office of the Coastal Commission, and In the office of the City Clerk as Document No. 00-
17067-1. '

23. Sectlon 126.0704(a),Exemptions from a Coastal Development Permit, shall be revised to
read:

The following coastal development is exempt from the requirement to obtain a Coastal
Development Permit.

(a) Improvements to existing structures are exempt, except if the Improvements involve any
of the following:

(1) . Improvements to any structure located on a beach, wet/and, stream, or seaward
< ofthe mean high tide line, where the structure or proposed improvements would
. encroach within 50 feet o?a coastal bluff edge,

{2) ~ Improvements to any structurs that wauld result in an Increase of 10 percent or
more of interior floor area or an additional improvement of 10 percent or less
where an improvement {o the structure had greviousi% been exempted; an
increase In building height by more than 10 percent whera the structurs I
iocated between the sea and first public roadway parallellng the sea or within
300 feet of the inland extent of any beach or of the mean high tide line where
there s no beach, whichever Is the greater distance. The first public roadway Is

shown on Map No. C-730.1 filed in the office of the County Racorder as
Document No, 00-17069,

(3) Improvements that result In an intensification of use. For purposes of this section, *
Intensification of use means a change in the use of a /ot or premises which,

based upon the provisions of the applicable zone, requires more off-strast

parking than the most recent legal use on the did

(4) Any %ﬁﬁcam alteration of land forms Including removal or placement of
vegetal nF on a beach, wetland or sand aunel or within 100 feet of the edgs of a
coastal bluff, .

—_—

(8) K {s-to-axis: tructures-which-dnwolve-t The demolition or removal of
50% or more of the extekr walls of the existing structurs sre-hctoxemptbut

ratherconsithute-demalition-and-the tapl Letructuro-neado-g-now-coastat
SouelopmOnt portll

(6) The expansion or construction of water wells or septic syste_ms.

) Any significant non-

attached structures such as garag'eg fences, shoreline protective works or
docks on property located between the sea and the first public road paraielini
the sea or within 300 feet of the Inland extent of any beach or of the mean high

tide of the sea where there s no beach, whichever is the greater  distancewhich

21
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California Coastal Commission

June 12, 2008

Rick valles Key, Monty McCullough, Brett Ames
Application No. A-6-NOC-07-130

* * * - "

10:15 a.m.

CHAIR KRUBR: With that, okay, we will go to
staff, starting with 13.c.

DISTRICT DIRECTOR SARB: Thank you, Chairman
Kruer,

Can I have the Power Point on thig item, please.

This is the de novo review of the City of San
Diego Coastal Development Permit that involves the sub-
division of vacant 1.84-acre site, into two -92-acre lots,
and the construction of two single family residences and
guest quarters.

The project site is located south of the San
Dieguito Lagoon and the wetlands restoration project, on the
south side of Racetrack View Drive in the Torrey Pines
Community of the North City LCP segment,

The proposed residence on Parcel 1 is 5,430-square
feet, with a 1,120-8square foot garage, and a 570-square foot
guest house., The Parcel 2 home would be 5,000-square with a
960-square foot garage.

The site ig nearly half -- nearly half the site

PRISCILLA PIKE
39672 VIISPERING WAy - Court Reporting Services TELEPHONE
OAKHURST, CA 93644 mapnsuesy.net (559) 683.8230
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contains coastal Sage scrub and southern maritime chaparral,
which has been designated as EsHa by the staff ecologist,
That is shown in this area of the site, here. This ig the
subject site, and the coastal 8age scrub and southern
maritime chaparral is on this half of the site,

As you can see, the on-site habitat continues off
site into the canyon upland of the subdivision, and to the
east, as well. and, all of the off-gite habitat is part of
the MHPA, along with the San Dieguito Lagoon and the uplands
located directly across Racetrack View Drive to the north.

the MHPA stands for the multi-habitat planning
area, and it is the area identified in the city's LCP that is
to be preserved as contiguous habitat area as part of the
multi-species conservation program, sub-area plan.

As approved by the city, the project would impact
.35 acres of coastal sage scrub, and .19 acres of southern
maritime chaparral. The broposed mitigation for the habitat
impacts, including the loss of Del Mar mesa sand asters, and
through the condemnation of the remaining on-site habitat
through a conservation easement, and payment into the city'sg
habitat acquisition fund.

The subject site has been addressed by the
Commission previously, and the most recent action which
occurred in 1988, created the 4-lot subdivision, shown on
Slide 2. '

PRISCILLA PIKE

39672 WILISPERING WAY Coun Reparting Services TELEPHONE
OAKHURSY. €A 93644 mnpris@stine (359) 683-8236
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1 The subject site is Parcel 4 of the subdivision,

2 and the 1988 action required recordation of an open space

- deed restriction on the steep slopes, with native vegetation

4 along the southern portions of the four lots.

5 The proposed homes, grading, landscaping, et

. Cetera, would not encroach into the deed restricted open

7 Space area. The Zone 2 brush management associated with the

8 home on Parcel 2 would encroach into the deed restricted

9 area.

10 The subject site contains three vegetation

1 communities, shown on this Slide 3. They are non-native

12 grassland, coastal Sage scrub, and southern maritime

3 chaparral. Although this site ig not identified as part of

14 the MHPA mari-catchers have been observed on the site, as

15 well as sensitive Plant species the pel Mar Mesa sand aster,

16 and again this has caused the staff ecologist to determine

17 that the coastal 8age scrub, and the southern maritime

18 chaparral constituteg ESHA.

19 Slide 4 shows the proposed encroachment into these

20 two vegetation communities., 1In addition, the subdivision is

21 Proposed that would double the number of homes on the site.

2 There is Section 1430149{c) of the Environmentally Sensitive

2 Lands Regulation in the city's certified LCP, that prohibits

2 the subdivision of land when the creation of new lots would

25 result in greater impacts to sensitive habitats. In this

PRISCILLA PIKE
39672 WHISPERING WAY Court Reporting Services TELEPHONT
OAKHURST, €A 93649 mwprisisei.net 1459) 6848231

L2,




Addendum to 6-11-67-EDD

Page 43

case, the subject site is an existing legal lot that would be
developed with a single family home -- could be developed
with a single family home and avoig all impacts to coastal
sage scrub and southern maritime chaparral, from the
development, and from necessary brush management.

But, we also believe that the applicant could
design a project with two smaller homes and avoid such
impacts. This is because approximately half of the asite, .92
acres, contain disturbed non-native grasslands that the
Commission would consider less sensitive vegetation, and
where development could occur.

Therefore, the staff recommendation is for
approval of a subdivision with two homes with revised plans
that would eliminate the proposed e€ncroachments into the
coastal sage scrub and southern maritime chaparral
vegetation.

The applicant and the city allowed thesge
development impacts, because of the environmentally sensitive
lands ESL regulations in the LCP says that in areas outside
of the MHPA development of such sensitive biological
resources is not limited.

Staff's position is that this is not the only
regulation that should be considered in review of development
Proposals. There are many policies in the Land Use Plan, as
shown on pages 13, 14, and 15 in the staff report, that

PRISCILIA PIKE
39672 SHISPERING WA Count Reponing Services TELEPHONE
OAKHURST. CA 93644 mnprisiivsei.ney (359) 683-8230
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protects environmentally sensitive areas, uses language

-

similar to 30240 and specifically calls for minimizing and

2

a eliminating impacts to threatened and endangered species.

4 There is no dispute here that these areas are

. sensitive bioclogical Tesources, and protected by the

. regulations in the LCP, This dispute, or difference of

- interpretation, is the extent of the impacts to the coastal
5 sage scrub and southern maritime chaparral that should occur.
9 Staff feels that, if possible, to avoid impacts

o they should be avoided, and that would be consistent with the
Land Use Plan and the LCP, and that you should first review
12 the development on the existing legal lot, minimizing and
avoiding impacts to identify the allowable development area,
and then, if allowing a subdivision, and only if it can occur
18 without any greater impacts than would occur through the

development of the existing legal lots. TIf it is not

16

= possible to do this, then the subdivision should not be

18 allowed.

10 I would like to just go through the points that

20 are made in the applicant's letter that is in the addendum.
It is a revised letter from what was attached to the sgtaff

2 report, and there are a number of attachments to that letter.

23 One point is that the applicant contends that the
site is not in the appeals jurisdiction because it is not

25 identified on the post-certification map, identified in the

PRISCILLA PIKE
9672 WHISPERING WaY Court Reporing Services TELEPHONY
OAKHURSY. CA 93649 menprisie stl ney (3%9) 6838230
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Land Development Code, and that is true. This map has not
been adopted by the Commission as a final post-certification
map. We knew this at the time that the Commission acted on
the Land Development Code, and that is why staff and the
Commission added language to the map that says that the map
may be updated, as appropriate, and may not include all lands
involving post-certification appeals jurisdiction.

Also, there is a standard note on all post-
certification maps that states the map may not include all
lands where permit and appeals jurisdiction is retained by
the Commission.

In this case, we have had a specific experience
with the city regarding this particular area, and the error
on the map, and the city has acknowledged that error, which
is why the project was processed through the city as an
appealable development. We received the notice of final
action as an appealable development and the Commission found
substantial issue in February. The question of appealability
did not come up until recently, and after that action had
occurred.

We believe Racetrack View Drive is not the first
public road because it doesn't meet the definition in Section
3011 of the Regulations. It terminates in a cul-de-sac to
the east, and does not provide a continuous public access

system around the lagoon. Mango Drive is on the bluff top, or

PRISCILLA PIKE
39672 WHISPERING WAY Count Reporting Services TELEPHONE
OAKHURST. CA 93044 munpris@sti.net * (559) 6838230
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1 hill top area, south of this eite, and it does meet the
2 definition of the first public road in the regs. The nature
3 pf the area between Mango Drive and the lagoon are the
A hillsides and canyons that are within the watershed of the
5 San Dieguito Lagoon, and these are the types of resource
6 areas that are typically and are often found in areas that
7 are defined as appealable in Section 30603 of the Coastal
8 Act, so, we believe it was correct to process as appealable
9 through the city.
10 Another allegation is that staff is rewriting the
1 LCP because it is -- and that would be inconsistent with
12 recent court decisions such as the Security National
13 Guarantee v. the Coastal Commission and that this action
14 precludes the Commission from finding the subject property
15 includes ESHA.
16 Staff has addressed these points in detail in the
17 addendum, and we see little resemblance to the SNG case.
18 Staff is not saying there is ESHA where the city's LCP says
10 there is not. There is ho question in the LCP that the
2 coastal sage scrub and the southern maritime chaparral are
21 two habitats protected by the ESL regulations as sensitive
20 biological resources. The dispute is the extent of impacts
23 that should occur to this vegetation, and that is a matter of
24 interpretation for the Commission.
25 And, finally, the applicant indicates that the
PRISCILIA PIKE
ot b ey
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1 staff recommendation would not allow reasonable development
2 of 2 homes on the site. The next slide shows the applicant's
3 representation of the allowable development area resulting
4 from this staff recommendation, and this is incorrect. The
5 area in the northwestern part of the site does not constitute
6 ESHA and could be included within the allowable development
5 area.
8 Also, the area where fuel modification is allowed
s -- in green here on the next glide -- is the area where
10 grading, non-flammable structures, such as decks and patios
1" and swimming pools could occur. Therefore, there is a much
12 expanded development area compared to what has been shown by
13 the applicant.
14 If the Commission is inclined to agree that the
15 building sites are too limited with the subdivision of the
16 site, then the subdivision should be denied, because that
17 would still allow development of a substantial single family
18 residence on the lot without encroachment into the ESHA.
19 The result of the no takings issue here, and no
20 entitlement to a subdivision, the applicant refers to
2 language in the Commission's staff report for a four-lot
2 subdivision that identifies if a lot split is proposed that
23 the applicant should address the site's stability and limit
24 the steep slope encroachment. Those were the prevailing
25 issues at the time, and they were mentioned in the staff -
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report because a lot split was currently being processed
through the city at that time. Apparently, that didn't get
finalized, the final map must not have been recorded, and it
is 20 years later, and it is not unreasonable to assume that
the applicable policies and regulations may changed over a
20-year period.

We have no record of any contact by the city, or
the applicant when this part was being processed through the
city, soliciting comments or asking for any of our concerns.

The last slide shows the site, and the residence
on parcel 3 next door, and contrary to the applicant's
contentions the proposed homes are larger than the homes in
the area. The subdivision to the east, the homes range from
2700 to 3500-square feet, and the home on Parcel 3 next door
is approximately 3300-square feet.

Thie is the power line that is the significant
constraint, according to the applicant, and it is not a large
power line, and it doesn't seem to have constrained the
development of the site next door.

So, in conclusion, we feel that our recommendation
is s8till allowing more than a reasonable use of the site,
allowing a subdivision and two homes.

Again, if the Commission is inclined to think that
those sites are too limited, a denial of the subdivision and

approval of one home on the site would be substantial
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reasonable use. There is that matter of interpretation for
you, as to the extent of encroachment that may, or may not,
occur into the coastal sage scrub, and southern maritime
chaparral on this site,

And, I believe Ms. Schmeltzer would like to make a
few comments,

CRIEF COUNSEL SCHMELTZER: ~Thank you.

I think staff covered the takings issue fairly
completely, I would just like to add that the decision that
the Deputy Attorney General reported on, in her report
earlier today, Charles Pratt Construction v. California
Coastal Commission, which was decided last month, is a
published Court of Appeals decision that had some relevance
to the issues being raised in this case.

On the takings issue, the Pratt Court found that
in the Pratt case, the takings issue was not yet ripe, and it
talks about when it would be ripe to determine whether there
is a takings, and when a takings occurs. And, it stated that

| we look at whether a state agency's determination deprives

the landowner of all economic beneficial use of his property.
The Pratt owner claimed that because 80 percent of his
property was found to be ESHA, that no development was
possible, and the court pointed out that 20 percent was not
ESHA, and that the Commission had suggested some alternate

configurations, and because of that, even though the
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1 application was denied, there was no final determination that
2 no development was possible. We think that that speaks to
8 the case here, in looking at whether there is takings.
A Without a subdivision, there would be room for quite a large
. home, which would be an economically beneficial use, and with
- the subdivision, the Commission's staff has made some
= proposals, and believes that there are ways to create two
\ g different, two homes on the parcel as it is now.
° And, that under either scenario, which the
10 Commission can decide, of course, in its discretion how it
¥ wants to proceed, but there are several options for deriving
. an economically beneficial use of this property.
- The final point is that the applicant, in his
7 letter says also raised the SNG decision, and is urging the
. Commission to accept the city's interpretation of the LCP,
R and that to do othexwise would be a rewriting of the LCP,
. that he claims SNG prohibits. This argument was rejected by
18 the court in Pratt, and even though both of his letters were
15 written after the Pratt decision, they don't mention them.
0 The Commission, under Pratt, is not bound to
o accept the city's interpretation of the LCP, and in fact,
o stated that state law has declared that it is the Commission
2 who is in charge of interpreting the LCP, and that is why the
o Commission hears appeals,
P So, with those thoughts, I would just like to turn
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it over back to staff.
CHAIR KRUER: Okay.
DISTRICT DIRECTOR SARB: That concludes our

comments .

CHAIR KRURR: Okay, thank you.

Expartes, starting on my left.

Commissioner Achadjian.

COMMISSIONER ACHADJIAN: Yes, thank you, Mr.
Chair.

On Wednesday, June 4, in the afternoon hours I had
a conference call with Steve Kaufmann, Susan McCabe -- and

also I don't have my glasses on, so have difficulty in
reading -- and an Ann Blackburn? And, the applicant shared
with me their disagreement with the staff's recommendation on
two primary points.

They believe the project is not within the appeals
zone, based on the Commission's approval of the city's appeal
zone map, and second they disagreed with the staff's
contention that most of this site constitutes ESHA, which
they say is contrary to the LCP policies that allow impacts
to habitats, as long as the impacts are mitigated. )

They also discussed the project history, and the
explicit explanation of the lot split on this property.

We also, part of the discussion, was with the

power lines as presented by staff.
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Thank you.

CHAIR KRUER: Commissioner Clark.

COMMISSIONER CLARK: Thank you, Mr. Chair,

On Friday, the 6th of June, at late afternoon in
Rancho Palos Verdes I met with Susan McCabe and Steve
Kaufmann, and they provided me the same information that
Commissioner Achadjian has already reported on.

CHAIR RRUER: Mr. Hueso.

COMMISSIONER HUESO: The applicants met with my
staff member, Alonzo Gonzales, on Thursday, June 5, and they
stated that this project complies with the environmentally
sensitive lands' requirement of the certified LCP, and that
the staff recommendation, in contrast, would leave them with
undevelopable parcels.

And, also, yesterday I met with Suszan McCabe, and
we had an ex parte similar to that disclosed by Commissioner
Achadjian.

CHAIR XRUER: Commissioner Reilly.

COMMISSIONER REILLY: Thank you, Mr. Chair, my
expartes are on file.

CHAIR KRUER: Vice Chair Neely.

VICE CHAIR NEELY: Thank you, Mr. Chair, my
expartes are on file.

CHAIR KRUER: And, my expartes are on file.

Commissioner Blank.

PRISCILIA PIKE
39672 SHISPERING WAY Court Reporting Services TELEPHONF
OAKHURST. (A 93644 MInprisyzsti. net (559) 683.8230

52




Addendum to 6-11-67-EDD

Page 53

N s W N -

0 ™

14

COMMISSIONER BLANK: Last night, Wednesday, June
11, here in Santa Rosa, I had the beginning of a meeting with
Susan McCabe on this issue, and we both decided that it was
too late in the evening to continue the meeting, given our
state, and we did not discuss anything substantive, other
than to talk about this being on the agenda for tomorrow.

CHAIR KRUER: Okay.

Anyone else.

[ No Response }

Okay, with that, then I will open the public
hearing, and Mr. Kaufmann, how much time, sir, are you
requesting?

MR. KAUFMANN: Fifteen minutes, please.

CHAIR KRUER: Okay.

MR. RAUFNARN: Thank you, Mr. Chairman.

CHAIR KRUER: Are you going to reserve some time
for rebuttal?

MR. KAUFNANN: Do we have any opponents?

CHAIR KRUER: Pardon -- are you going to reserve

some of that 15 minutes for rebuttal, in case there are

opponents?
MR. KAUPMANN: Mr. Chairman, do we have any
opponents?
CHAIR RRUER: No, you don't.
MR. KAUFMANN: So, the answer is, "No".
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CHAIR KRUER: We will give you the 15 minutes.

MR, KAUFMANN: Thank you.

CHAIR KRUER: Well, you could rebut yourself,

MR. FAUFMANN: I probably will, given half a
chance.

Good afternoon, Mr. Chairman, Commissioners.

I have a presentation.

CHAIR KRUER: We will wait until they get it up.
[ Pause in proceedings. )

MR. KAUFMANN: I am waitihg for the Chair.

CHAIR XRUERs Okay, no, we are ready, and we are
waiting for your presentation to begin.

MR. XAUFMANN: Thank you, all right, Mr. Chairman,
Steven Kaufmann for the applicants.

CHAIR RRUEBR: He was waiting for me to wake up.

MR. KAUPMANN: Today, we asking you to take one of
two actions, either to find that this project lies outside of
your appeals jurisdiction, or alternatively approve the
project but delete Special Conditions 1 and 7.

This is a fairly s8imply project, located inland of
Racetrack View Drive, which is just south of the San Dieguito
Lagoon, next to another parcel that has already been split,
developed with a house, and graded for a second house, and
that parcel does not have a power line through it.

Here, the applicants, likewise, propose a simple
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lot split, construction of two houses, and this would be the
last possible lot split on this street.

This is the site plan. The two lots created would
be separated by an existing high tension power line through
the middle of the property. Both houses would be,
essentially, single story, low profile, stepped to fit the
natural contour, and landscaped.

Now, please compare the approved site plan with
the following constraints map which we have prepared, based
on the staff recommendation, a little bit different than the
one that the staff showed you, and I'll address that in a
moment .

This shows you what the staff recommendation would
leave us, and you can see why we have asked you to delete
Special Conditions 1 and 7, which would dramatically limit
the buildable area of each parcel.

A little history, beyond what staff provided, the
subject lot was originally created as part of a 4-parcel
subdivision with CDPs issued in 1978 and '88. This shows you
Parcel 4, the subject property, and Parcel 3, both were
created as large 80,000-square foot parcels, and the CDPs
acknowledged the future lot split opportunity to accommodate
two 40,000 lots on each parcel.

The 1978 CDP stated the future subdivision of

Parcels 3 and 4 shall be limited to no more than one 2-way
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1 split of each lot, and that is exactly what the applicants
2 are proposing.
3 The 1988 CDP discussed the future lot split
. stating the detailed grading plans would be required to show
5 stable building areas on each lot, and it also required an
6 open space dedication on Parcel 4, which has been recorded,
' 4 80 you have already required a dedication of 20 percent of
s this property to open space.
9 The three issues we would like to discuss, first
10 is the lack of appeals jurisdiction, the second is the
T project's conformity with the LCP, and finally the
12 infeasibility of the staff recommendation, which, in our
13 view, is a de facto denial because it would render the site
v unbuildable.
15 The first two issues, the staff recommendation
T would, effectively, rewrite the LCP, but the recent decision
17 in the Security National Guaranty v. Coastal Commigsion --
18 what we refer to as the SNG case -- holds that the Commission
19 can't rewrite an LCPp through the appeal process, and in that
20 case the court claimed that by declaring the site to be ESHA,
! 21 based on standards not found in the LCP, the Commission
2 improperly attempted to amend the LCP, and that is the
2 fundamental problem here. »
2 Now, staff has cited to Yyou another recent case,
2 Pratt v. Coastal Commission. We didn't site that case
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1 because it doesn't apply. In contrast to SNG, the court in
Pratt explains that the LCP there, in fact, designated much
of the applicant's property to be ESHA. That wasn't the case
in SNG, and it is not the case here.

But, regardless, both cases teach the same
unremarkable proposition, they tell us follow the LCP. So,
first, as to appeals jurisdiction, the post-cert map shows
Racetrack View Drive is the first public road paralleling the
sea, and the subject property is within the first public

road. The city's original notice of final action stated that

:? this project was appealable, but in April the city recognized
12 it had made a mistake, and so it sent a corrected notice
13 explaining that it is not appealable, and that is not
7 attached to the staff report, but it is attached to my letter
= to you as Exhibit 3.
T In February of '99, the Commission certified the
17 city's Land Development Code, or LDC, and that was a
18 comprehensive rewrite of the implementation part of the LCP,
18 and the certified LDC defines appealable area as shown on map
20 drawing No. C-730 on file in the office of the City Clerk,
' o with the document number.
o So, when based on this map that for six years
2 after certification of the LDC that the city approved houses
2 inland of Racetrack View Drive, and issued notices of final
25 action stating that they weren't appealable. It wasn't until
PRISCILLA PIKE
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2004, 2005, that the Commission staff objected, and then the
city noted its approvals as appealable until this project.

Staff's argument is that the post-cert maps are
just drafts, but that is wrong. They are not stamped "draft*®
the section doesn't refer to them as drafts, and in fact
language in the section the Commission certified is
unqualified, and there would be no reason to update maps if
they were only in a draft form.

» Now, staff also points to the language at the end
of this section, this was added as a suggested modification,
and it does nothing more than conform this appeal provision
to your regulations, which, as you can see, explicitly
provides a process for updating the boundaries of an adopted
map. Your reg anticipates that new roads may be built, and
appealable features, such as wetlands may be present, that
haven't been previously mapped, and that it may make sense to
update the maps, but not here.

The approved post-cert maps here haven't been
updated or changed, as provided in this section of your regs,
or the LCP, and under the SNG case, the LCP cannot be changed
by appeal. It would be hard to believe that post-cert maps,
which your regulations require, have sat on files in the
office of the San Diego City Clerk for all these years as
just drafts.

Well, let's suppose that there were no maps. Then
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the question is what is the first public road? Your regs
define this as Racetrack View Drive satisfies all of the
requirements. The one at issue here is that the road must
connect with other public road providing a continuous access
system generally parallel and following the shoreline of the
sea, which here is the san Dieguito Lagoon.

Your decisions explain I-5 is the first public
road to the east, Via de la Valle the first public road to
the north, and Racetrack View Drive is the first public road
south of, and parallel to the lagoon -- I misspoke there --
your decisions don't say that, that is our argument today.

But, Racetrack View Drive connects to San Dieguito
Rd. then it connects to Jimmy Durante, then it connects to
Via de la Valle, and then it connects to the I-5. Now, it
frames the lagoon, it provides direct view of the lagoon, it
provides ample street parking next to the lagoon, it is
directly inland of a publicly accessible trail on the south
side of the lagoon, and it doesn't matter that it ends just
before the I-5, it provides the obvious continuous access
system around the lagoon contemplated by your regulation.

Now by contrast, staff's route shown on Exhibit 11
to the staff report, a flat one dimensional page with Thomas
Guide, but that is not usefui. It looks like the route is
right up against the lagoon -- I don't know if you can go
back to that just for a second, but that is how ¥ looked at
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it.

Now, let's look at the aerial which shows what is
really there. It is about a half mile to a mile from the
lagoon, and courses through two residential subdivisions, It
has access far from the lagoon. It has no visual or physical
connection to the lagoon, and is a major canyon away from the
lagoon. And, Mango Drive, is this, parallel to the freeway,
but that is about it.

No reasonable person would take this circuitous
and certainly non-parallel route to the residential
subdivisions for any purpose connected with the lagoon, or as
the reg requires, to provide a continuous access system.

So, based on the certified map -- or just based on
the facts, the appeal jurisdiction in this instance is
lacking, and we ask that you make that finding.

To the second issue, assuming there was appeals
jurisdiction, staff argument is a clear rewrite of the
certified LCP, and it contradict the LCP, and again the SNG
says you can't do that.

The issue here is whether the project conforms
with the ESL requirements of the certified LCP, and it does.
This LCP expressly permits encroachment at the ESL outside of
the city's multi-habitat planning area, the MHPA, so long as
it complies with the LCP's mitigation requirements, and as

staff points out, mitigation required here was a combination
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of on-gite preservation and contribution to the city's
habitat acquisition fund, that is what the LCP requires.

Now, as the staff report notes this LCP was
certified at a time when the Commission and the city didn't
consider CSS or MSC to be ESHA, and the ESL requirements did
not, and they do not foreclose development in ESL, but
instead they require mitigation.

These are the North City LUP provisions which the
staff cites in their staff report, regarding ESHA that are
similar to the Coastal Act, but they are fundamentally
different. staff says they require ESHA to be protected.
That is not correct.

While the Coastal Act uses "shall" this LCP is a
"should" and it is implemented by the certified implemental
plan in the LDC, and the applicable provision here is the
Section 1430141, which states that development encroaching
into sensitive biological resources is subject to the
following regulations -- and the critical one is in
Subdivision H, and you can gsee that it says outside of the
MHPA encroachment into sensitive biological resources is not
limited, is not limited, with two exceptions not applicable
here dealing with wetlands and their buffers, and designated
open space. And it is undisputed that this project doesn't
encroach into the MHPA.

And, the next sub-gection, Subdivision I tells you
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1 what is required when you do encroach, but this provision
2 isn't quoted in the staff report, and it wasn't addressed

today. It is a critical provision, states that all develop-
A ment occurring in sensitive biological resources is subject
5 to a site-specific analysis, but must determine the
. corresponding mitigation, and then that same section
- specifies three types of mitigation, and three subsections
s that are too long to put on a slide. But, in summary, they
N involve acquisition or dedication of another Bite,
10 preservation or dedication of on-site biological resourcesg,
1 which the city required here, and payment of an in-lieu fee
12 where the impact area is small, which the city also required.
13 Staff report says the Commission hasn't
14 interpreted the resource policies of the Coastal Act or
15 certified LCPs to allow impacts at any cost to sensitive
16 resources, well, neither does this LCP. This LCP tells you
17 that outside of the Mupa encroachment into sensitive
18 biological resources isn't limited, but with encroachment
19 comes the requirement of mitigation. Essentially, staff's
20 argument would nullify sub-Section 8 and change the language
21 "is not limited" to just the opposite, "ig prohibited.»
2 Not only would it nullify Sub-Section 8, it would
23 nullify Sub-Section I, which requires mitigation for
24 development occurring in sensitive biological resources, and
25 again, SNG holds You can't do that, as it is basically
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amending the LCP.

There was a section that staff cited in its staff
report, 143.0140(c) and they argue that application of Sub-
Sections H and I would nullify that provision, but staff
misreads that provision.

It says:

"No building lot may be created that provides
such a small area that future reasonable
development of the lot will require additional
encroachment into ESL, beyond the maximum
allowable development area of the original
un-subdivided premises."
*Maximum allowable developable area of the
original un-subdivided premises --*
is where the applicants now propose their development. No
future development is broposed or needed beyond that, and the
section just doesn't apply.

So, to sum up on this point, the city required the
biological impact analysis, which proposed mitigation
consiaten; with the certified LCP, that is how the city
approved the project.

So, to conclude, you do have appeals jurisdiction,

we ask you approve this project and delete Special Conditions

1 and 7.
And, that brings me to the final point, it is
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against the city's approved site plan, and Special Conditions
1 and 7 would, effectively, deny the project by radically
reducing the area available for development, resulting,
unfortunately, in a taking.

This is the property. Here is the already
dedicated open space, the staff recommended ESHA, the first
fuel mod zone, the second fuel mod zone, and the high tension
line that runs through the property.

We provided staff with an exhibit which they
showed you, which we initially thought would be the result of
the staff's rec, but now we have matched up with.the grading
plan, and we didn't include the vegetation from the northwest
corner, so here is what we end up with.

On Parcel 1, a 750-square foot box, plus the
garage, to which you could add a 750-square foot second
story. On Parcel 2, Yyou get a 750-square foot room over a
garage. If you eliminated the second driveway on Parcel 1,
and then the structure on Parcel 1 would actually be smaller
because you would have to make room for the fire department
turn around.

So, staff's statements that its recommendation
leaves this property buildable, and the further statement
that there are many more possibilities, it just defies

reality.
The applicant is $2 million into this property,
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and no reasonable builder could afford to construct the tiny
structures that result after applying the staff's
recommendation.

And, recall, they bought the property, the
Commission previously noted it would be limited to a one
two-way lot split, where an open space dedication had already
been required by the Commission, and where the certified LCP
explicitly states that outside of the MHPA encroachment into
sensitive bioclogical resources is not limited if mitigated.

Staff's recommendation departs from the LCP, it
significantly impacts the economic use of the property, it
interferes with the applicant's reasonable investment backed
expectations, and it would effect the taking of the property.
That is what you are being asked to do.

We passed out on a yellow sheet, attachment 1 from
my letter to you, setting forth the motions we would like you
to consider. We are asking you to find that the project is
outside of your appeals jurisdiction, or alternatively, that
you approve the project with your staff's conditions, but
delete Special Conditions 1 and 7.

Thank you, Mr. Chairman.

CHAIR KRUER: Thank you, sir.

And, with that, we will close the public hearing,
and go back to staff for their response.

DISTRICT DIRRCTOR SARB: Thank you, Chairman
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Kruer.

I don't think the applicant raised any new issues,
specifically, thaﬁ I haven't already addressed in my initial
comments, except that he indicated that Racetrack View Drive
connects with Interstate 5, and that is not correct, there ig
not a physical connection between Racetrack View Drive and
Interstate 5.

Regarding the post-certification maps, even when
adopted, they is a continual need to update these maps,
again, that is why the notes are on the maps that we have.
For example, these maps that were adopted at the time of the
LDC by the city had areas of deferred certification mapped,
and those areas have since become certified, so that is one
of the things we have identified between Commission staff and
the city,

We have this hard copy set of maps that have a lot
of notes on them, that over time we have looked through these
issues. The Commission has seen development at Pacific
Beach, for instance, where the maps had showed that Mission
Blvd. was not the first public road. And, again, to the
definition in the regs, it clearly is, and so, you know,
there have been decisions that have made those changes, and
we have notations on our maps. There are several reasons why
they haven't been updated, and one of them ig the technology

has changed significantly, and you have -- the desire is to
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have digitized maps. 1If you are going to do that effort you
want to put the right information into the data of those maps
-- garbage in and garbage out -- 80, we don't want to redo
the maps with the errors that they have.

S0, our mapping unit has been working on this, and
once we have a revised set of maps, it is going to take a
significant effort on the part of both the city staff and the
Commission staff to ground proof what is on there, and try to
get these maps updated and adopted by the Commission.

In the meantime, like I said, we felt that we had
a8 process that was identifying errors when they occurred, and
acknowledged between staffs. I think, and there has been a
lot of turnover at the city, and the fact that there is a
change in the technology that maybe a reason why some of
these things are not being passed on.

I did mention that the site specific mapping
policy, as Mr. Xaufmann indicated, that is very true, the
view created in this case, clearly does not reflect the
vegetation on the ground. It clearly follows the property
lines here. Both the LCP requires that in project review
there should be site-specific mapping to identify those
resources. We think that those resources identified on the
site axe clearly sensitive biological resources protected by
the LCP.

We are not saying there isn't discretion to allow
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impacts in those Tesources, but if those impacts are
avoidable we think they should be avoided, and we think that
is what is before you taday.

And, I think that Hope would like to say
something,

CHAIR KRUBR: Ms. Schmeltzer?

DISTRICT DIRECTOR SARB: Ms. Schmeltzer, yes.

CHIEF COUNSEL SCHMELTZER: 1 just wanted to give a
little bit of response on the Pratt and SNG issues.

SNG, as has been reported to you befbre was very
specific to the LCP in that case. In that case, there was a
map where the LCP -- the map in the LCP stated on the map the
piece of property was not ESHA. The court found that when
you had an LCP that specifically stated something was not
ESHA, the Commission could not f£ind contrary on appeal, and
then designate it as ESuA.

In the Pratt decision, as in here, you have an LCP
that describes what ESHA is. 1t gives definition, it gives
types of habitat. 1In thisg cage, it is defining what
sensitive biological resources are, and there is no question
that the sensitive biclogical resources, as they are
discussed in the LCP, are present on this parcel.

The Pratt case, in discussing SNG says that
Pratt's reliance on SNG is misplaced, and that there the

court determined that the Commission had no jurisdiction on
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1 appeal to designate new ESHA that contradicted the terms of
2 the certified LCP. But, that in the Pratt case, the
a Commission did not seek to create a new ESHA designation, it
B simply determined correctly that the LCP had designated what
. was on Pratt's land, and that the Commission used the
e substantial evidence in the record to treat a large portion
7 of Pratt's parcel as an ESHA. And, we see that that is a
e comparable situation as to what is here. ‘
9 The applicant also discussed the amount of money
10 that the applicant has spent, either in purchasing, or in
x subsequent work, we don't know what their choices were in
e deciding to buy this property, and what they have sunk into
18 it since then, but what the Commission is obligated to look
7 at is whether there is an economically beneficial use of the
e property.
18 The Commission is not required to insure them
17 against all business decisions that they make along the way,
18 and that if an applicant decides to run up very, very large
15 bills it is not the Commission's obligation to insure that
20 they make good business decisions, or even if they don't,
. that they can recover that.
22 CHAIR KRUBR: Commissioner Reilly, you had a
2 question at this point, or do You want to wait until I close.
2 I am going to go to you, Commissioner just ag --
25 COMMISSIONER REILLY: Okay.
PRISCILIA PIKE
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CHAIR KRUER: Okay.

Is that it from staff, then?

DISTRICT DIRECTOR SARB: Yes.

CHAIR KRUER: The end of your response?

DISTRICT DIRECTOR SARB: Yes,

CHAIR KRUER: Thank you.

Commissioner Hueso.

CHAIR HUESO: The explanation of whether the map
applies or not, was very, very lengthy and very complex, and
it just seems it should be a little bit simpler in terms of
having the local jurisdiction have access to a map that is
either current, or that at least reasonably describes what
the appealable jurisdictions are.

If we can't have that available to the public, it
kind of gets to the economic issues that were just described,
you know, that the Coastal Commission not insure a profit,
but if there is some reasonable understanding of what can be
developed on these parcels based on the information
available, then that kind of determines the price of land
acquisition and what can be developed, which kind of drives
that conversation.

If that map, as you stated, is not current because
of whatever reason that I don't really understand, then I
have questions regarding the map. Is that map -- I mean, the

map that is on file with the city, that had to do with the
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last action, what did you state caused it to change and not
to be -- not to no longer be current?

DISTRICT DIRECTOR SARB: It is the best map
available. It has not been brought to the Commission to be
adopted as the final post-certification map, because we know
that there are some inaccuracies in it.

COMMISSIONER HUESO: Was the map that was provided
in the report the actual map that is available to the public?
the one that was used in the Power Point presentation? Can
that one be put up, if that is the best one, the map.

DISTRICT DIRECTOR SARB: No, that is not my
presentation, I'm sorry.

[ Pause in proceedings, ]

All right, here it is.

These are from the city's GIS system, yes.

This is not the map, the C720 that was referred
to, and it is the digitized version of map €720, and that is
what I was trying to explain. There is a map €730 -- I am
sorry -- that was available at the time that the Land
Development Code was certified. The actual map that the
applicant has been saying the city has been using, is now map
730.1, so I don't know what the difference is between map
C730 and 730.1,

In answer to your question, though, there was a

hard set of map drawings, there is a number of pages that for
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‘better or worse has been what the Commission, and we thought

the city, had been using since the LDC was certified to
identify those areas of appealable jurisdiction, and the
Commission's original Jurisdiction, and there have been
certain areas where they found errors. But, in terms of
whether it is a reasonable representation of those post-cert
jurisdictions, 1 believe they are.

COMMISSIONER HUESO: But, You are saying that this
map is not a reasonable representation or duplication of the
existing maps? or are you saying you just have nothing to
compare it to,

DISTRICT DIRECTOR SARB: No, that map is,
apparently, a digitized version of the map C730 that were the
quad sheet, you know, drawings --

COMMISSIONER HUESO: Is it accurate, is the
question?

DISTRICT DIRECTOR SARB: Well, we don't know, you
know, what was used to develop these digitized maps.

COMMISSIONER HUBSO: What was used to develop
these maps, if you know.

MR. KAUFMANN: Thank you. Steven Kaufmann, for the
applicant.

The city prepared these maps, they were submitted
to the Commission. They were referred to in the provision

that I showed you, which the Commission adopted.
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Now, this was Exhibit 1 to my letter to you.

This is the actual part of the collection of maps. This is
the city's colorized version of it, which is segmented for
this particular project, but it is the same as this map.

And, 730.1 is a sub-set of 730.

COKMISSIONER HUESO: So, from everything that you
are able to gather and compare, this map is accurate, the one
that --

MR. KAUFMANN: This map is accurate, and obviously
staff does not agree with it, but this map is the map --

COMMISSIONER HUESO: Well, they didn't say they
didn't agree with it, they just said that they had nothing to
compare it to, and you have the actual printed copy of the
city's map that was the actual copy approved with the LCP.

MR. KAUPMANN: Exactly, and they have it, and they
have it along with my letter, as well.

Okay, thank you.

CHAIR XRUER: Okay.

COMMISSIONER HUESO: I want to make a motion.

CHAIR KRUER: Well, just a second, then we will do
it.

I have a question that has to do with, I guess the
general counsel just talked about in the issue of takings, my

concern, in looking at all of this is that in the issue of

the -- what your economic expectations are, if I saw
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something and I was an applicant, and this particular
property had an LCP, and said it could split the lot one
time, and you went and paid $1 million $1.5 million,
whatever, certainly I would agree with you that maybe, we the
Commission, are not in the business to make sure that
everybody makes good business decisions, but my economic
expectations would be to show the restraints of the )
development envelope, including when You put grading, the
grading issues, and building the road in, and how you have
access to the house, béth houses from different roads, and
you put the high tension wires, which are too expensive to
underground at thig point -- the ones that 1 saw -- you would
be so far in the hole, by millions.

I am very concerned that when we say that there is
ho issue here, there is an issue here, you know, because this
thing is upside down like you can't even believe, if you can
only build 750-square feet -- and I am just telling you, I
think we have not looked at this correctly when we have put
this in a box down here, that two separate houses, with the
constraint analysis, with the grading analysis, and every-
thing else, the high tension wires, and where the houses are
facing.

I went over there, and drove around, it is a real
issue, and I think we should be concerned about it.

CHIEF COUNSEL SCHMELTZER: Mr. Chair, I would like
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to point out there isn't the right to subdivide here, to
start with.

CHAIR RRUER: Well, there might not be the right
to subdivide, but if I read an LCP, and it says that, you
know -- well, I am just telling you, there is some reliance,
you know --

Sara can you not talk now.

-- there is an issue of when you are going to buy a piece of
property and you look at something, and there is an LCP --
that I heard today that shows you these lots and allows you
to split them one time, where there are two lots, and I think
that that is something that you can make some economic
expectations on.

Now, you guys can play legal with me all you want,
but I mean, I am just telling you, you know, that is -- I
have been doing this for 40 years, and I am telling you there
is some type of reliance when you gee that, and you are doing
your due diligence, et cetera, that means something, and if
it doesn't then why do we even have LCPs?

COMMISSIONER CLARK: Mr. Chair.

CRAIR KRUER: Well, yes, Commissioner Clark.

[ MOTION ]
COMMISSIONER CLARK: Thank you.
I would like to make a motion, and if there is a

"second" for it, briefly describe why, and then see if it is
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supported by the Commission as a whole.

I move that the Commission find that it lacks
jurisdiction over thnis appeal, under Public Records Code
Section 30603 -- I said? oh, Resources Code -- and recommend
a "Yes!' vote.

COMMISSIONER HUBSO: Second.

CHAIR KRUER: I has been moved by Commissioner
Clark, seconded by Commissioner Hueso, and both the maker and
seconder are asking for a "Yes" vote.

Would you like to speak to your motion?

COMMISSIONER CLARK: Yes, just briefly, I think
the applicant’'s presentation, Power Point presantation on the
jurisdictional issue was convincing to me, as one
Commigsioner, and I think that it was reinforced by the
questions, and followed up by Commissioner Hueso.

1 recommend that the way ahead here is to
determine that we lack jurisdiction on this, and require --
direct the staff to come back with revised findings.

CHAIR KRUER: Commissioner Hueso.

COMMISSIONER HUBSO: Yes, and also I would like to
add to that, in terms of being familiar with the area, and
how the applicant described the connections of the roads that
was accurate. And, I didn't hear the applicant describe
Racetrack Drive as being connected to the freeway. 1In terms

of how he connected Racetrack Drive was to Jimmy Durante, and
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1 just that the description that he provided, I think, is
2 accurate, and it is speaks to.the accuracy of the map. And,
3 I believe, based on the testimony that the map is accurate.
4 CHAIR KRUER: Commissioner Reilly, T am sorry.
5 COMMISSIONER REILLY: Yes, just to address on page
6 10 of the staff report, we have actually got the California
. Code of Regulations' definition for first public road
s paralleling the sea, and it has five criteria for that.
9 And, I think it ig the interpretation of three
10 words in the fifth criteria, that probably has caused staff
o to describe the more circuitous route that they did, but you
- 12 know, when you go through it, is it a lawfully an open and
13 uninterpreted public use and suitable for such use? and the
14 answer is "Yes". 1Is it publicly maintained? *Yes." An
15 approved all weather road, open to motor vehicle traffic in
16 at least one direction? r"ves.® Not subject to restrictions
17 for use by the public, "Yes.r"
18 Then you get to the point where it says does it,
19 in fact, connect with other public roads, providing a
20 continuous access system -- a continuous access system, and I
21 am not sure that that necessarily means that it has got to
20 connect on both ends, because, clearly, this road does meet
23 the rest of that definition, which is parallels and follows
2 the shoreline of the sea, including all portions of the
25 seaward visible beaches, bays, lagoons, and estuaries, and
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wetlands causing the waters to the sea to extend landward.

It is clearly the road that parallels the estuary
much more so than the road the staff suggests, which is about
a mile away, Aand, You know, in terms of continuous access
system, I am just not sure what that means. It certainly is,
throughout the entirety of that road, there ig public access
and parking for the lagoon, and if staff has some other legal
definition of what the continuous access gystem means, it
means you have to have a public road on both ends? I don't
necessarily read it that way.

Maybe counsel has a comment on that.

CHAIR KRUER: Ms. Schmeltzer.

CHIEF COUNSEL SCHMELTZER: That is how staff has
been reading it, that this ends in a cul-de-sac unless there
is a continuous access all the way through.

CHAIR KRUER: Commissioner Wan.

COMMISSIONER WAN: Well, I have two concerns --

CHIEF COUNSEL SCHMELTZER: Just to clarify,
however, the Commissioner's interpretation, and this is a
matter of interpretation, but the Commissioner has explained
his interpretation of the statute which I think, also, is a
reasonable explanation.

COMMISSIONER WAN: And, my concern here is that
that interpretation then will set a precedent for all other

interpretations of what constitutes the first public road,
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and what you are impacting here is not just this area, but,
in essence, every other area where you are going to take this
out of the Commission's appeals jurisdiction.

So, I hope you understand the overall and broad
consequences of making this decision. It is a huge decision.
It is not a minor decision, to reinterpret that part of the
statute in this way. 1f you do it here, it applies
elsewhere, as well, and that is a major concern here.

EXECUTIVE DIRECTOR DOUGLAS: Mr. Chairman,

CHAIR KRUER: Yes.

EXECUTIVE DIRECTOR DOUGLAS: There is a solution
to this, if you look at the map issue, and just based on
that, say you don't think this is in the appeals area, you
don't get into the precedential concern. You don't get into
the takings issue, you don't get into any of those other
issues.

And, you know, that is your judgment to make, I
mean, we made this call, and if you decide, based on the maps
it is not in the appeals area, that is the end of it.

COMMISSIONER CLARK: Mr. Chair, that was the
intention of my motion.

COMMISSIONER HUESO: And, those are my comments on
the accuracy of the map, I believe it is accurate.

COMMISSIONER WAN: And, just a quick comment,

because I know we are not going to get there, but on the
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1 issue of takings, and the issues of adequate use, there is no
2 entitlement to a subdivision, and anyone who does due
diligence would look also at the policies in the LCP that say

A that you can't have a subdivision -- and I am sure that this

5 applicant is knowledgeable enough to know that you can't have

6 a subdivision if it adversely affects coastal resources, and
1 7 that they would know that, in this case, they are not

8 automatically entitled to a subdivision.

9 And, the simplest thing, really here -- and they

10 get plenty of use of their property, is that if they don't

o have a subdivision they can put a huge house up, and that is

12 not a takings.

13 EXECUTIVE DIRECTOR DOUGLAS: Right, unfortunately,

7 that would be moot, if this motion passes.

15 COMMISSIONER WAN: That is what I am saying.

16 CHAIR KRUER: Well, we won't argue that one today,

17 but I would disagree with Yyou on that last comment, under

18 reasonable expectations, I mean, this is what is left here,

19 and it is a very important issue, and to me, like you said,

2 but, I respectfully disagree.

21 COMMISSIONER CLARK: Call the question.

22 CHAIR KRUER: Okay.

23 Mr. Blank.

24 COMMISSIONER BLANK: Through the chair, can we ask

the applicant if they would prefer alternative A or B?
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’ { General Discussion ]
2 CHAIR XRUER: He can say, can answer the question.
3 MR. RAUFMANN: We are fine with the motion.
4 COMMISSIONER BLANK: Well, I am about to make
5 another one, 80 which one -- you offered us two motions.
6 MR. KAUFMANN: We prefer the motion that is on the

. 5 floor.
8 COMMISSIONER BLANK: Okay, thank you, very much.
9 CHAIR KRUER: Yes, I think Director Douglas gave
10 us some good input now, thank you.
1 Okay, I am going to call for the gquestion, so
12 again, Clerk, call the roll, and the maker and seconder are
5 asking for a "Yes" vote with the change, the change in the
7 motion by Commissioner Clark and Commissioner Hueso.
e SECRETARY: Commissioner Clark?
18 COMMISSIONER CLARK: Yes.
= SECRETARY: Commissioner Hueso?
18 COMMISSTONER HUESO: Yes.
19 SECRETARY: Commissioner Neely?
20 COMMISSIONER NEELY: Yes.
21 SECRETARY: Commissioner Potter?
22 COMMISSIONER POTTER: Aye.
23 SECRETARY: Commissioner Reilly?
24 COMMISSIONER REILLY: Yes.
25 SECRETARY: Commissioner Shallenberger?
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1 COMMISSIONER SHALLENBERGER: No.
2 ' SECRETARY: Commissioner Wan?
3 COMMISSIONER WAN: No.
4 SECRETARY: Commissioner Achadjian?
5 COMMISSIONER ACHADJIAN: Aye.
6 SECRETARY: Commissioner Blank?
- COMMISSIONER BLANK: Yes.
5 SECRETARY: Chairman Kruer?
9 CHAIR KRUER: Yes.
10 SECRETARY: Eight, two.
1 CHAIR KRUER: The Coastal Development Permit has
12 been approved --
13 COMMISSIONER HUESO: No, we didn't approve it.
14 CHAIR KRUER: -- right, oh, I am sorry, in this
15 case they lacked jurisdiction, appeals jurisdiction.
16 Thank you.
7ot
18 *
e [ HWhezeupon the hearing conmcluded at 4:15 p.m. ]
20
21
22
23
24
25
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

CENTRAL
MINUTE ORDER

DATE: 08/09/2011 TIME: 11:02:00 AM DEPT: C-71

JUDICIAL OFFICER PRESIDING: Ronald S. Prager
CLERK: Lee Ryan

REPORTER/ERM: Not Reported

BAILIFF/COURT ATTENDANT:

CASE NO: 37-2011-00091044-CU-TT-CTL CASE INIT.DATE: 05/10/2011
CASE TITLE: Citizens Against Flower Hill's Excessive Expansion vs. City of San Diego
CASE CATEGORY: Civil - Unlimited CASE TYPE: Toxic Tort/Environmental

EVENT TYPE: Motion Hearing (Civil)

APPEARANCES

The Court, having taken the above-entitled matter under submission on 08/05/11 and having fully
colnsider?(gl the arguments of all partles, both written and oral, as well as the evidence presented, now
rfuies as foliows:

The Court rules on petitioner Citizens Against Flower Hill's Excessive Expansion's ("Petitioner”) motion
for preliminary injunction as follows:

Petitioner's Evidentiary Objections. The Court sustains Petitioner's five objections as being outside of the
administrative record.

Respondent's Evidentiary Objections. The Court overrules Respondent's sixteen objections because
Petitioner’s authenticated the exhibits when it submitted a declaration on July 22, 2011.

A preliminary injunction may issue when, "[i]t appears by the complaint or affidavits that the commission
or continuance of some act during the litigation would produce waste, or great or irreparable injury, to a
party to the action.”(Code of Civ. Proc. §527(c)(2).) Irreparable harm must be imminent and "supported
by actual evidence that there is a realistic prospect that the party ergoined intends to engage in the
prohibited activity." (Korean Philadelphia Presbyterian Church 'v. California Presbytery (2000) 77
Cal App.4th 1069, 1084.) Petitioner's allegation that failure to grant a preliminary injunction will cause
irreparable damage to the environment is not supported by the evidence. Petitioner has not explained,
in any detail, the damage to the environment that will be caused by noise from the construction project
or construction traffic impacts. In fact, the Environmental Impact Report ("EIR") indicates that the noise
and construction traffic impacts will not be significant.

Even assuming arguendo that Petitioner has met its burden of proving imminent and irreparable injury,

DATE: 08/09/2011 MINUTE ORDER Page 1
DEPT: C-71 Calendar No.

EXHIBIT 10
August 5, 2011 Superior Court Ruling in Citizens Against Flower Hill's 87
Excessive Expanison v. City of San Diego
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CASE TITLE: Citizens Against Flower Hill's Excessive CASE NO: 37-2011-00091044-CU-TT-CTL
Expansion vs. City of San Diego

the interrelated factors a court must consider when ruling on a request for preliminary injunction do not
weigh in favor of issuing an injunction. While courts have broad discretion in ruling on a motion for
preliminary injunction, the decision must be guided by a two-prong test: (1) the likelihood that the plaintiff
will prevail on the merits at trial; and (2) the interim harm that the plaintiff would likely sustain if the
injunction were denied as compared to the harm the defendant would likely suffer if the preliminary
injunction were issued, (Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749.)

The first prong does not weigh in favor of issuing an injunction because Petitioner has failed to present
evidence tending to show that it is reasonably likely that it will prevail at trial. To prevail at trial Petitioner
must show that a public agency abused its discretion under the Califomia Environmental Quality Act
("CEQA"). (Pub. Resources Code §21168.5.) Abuse of discretion will be found in two circumstances: (1)
if the agency has not proceeded in a manner required by law; or (2) if the determination of decision is
not supported by substantial evidence. (Vineyard Area Citizens for Responsible Growth, Inc. v. City of
Rancho Cordova (2007) 40 Cal.4th 412, 435.) A court must defer to an agency's factual determination
when applying the substantial evidence test if there is "enough relevant information and reasonable
inferences from this information that a fair argument can be made to support a conclusion, even though
other conclusions might also be reached.” {14 Cal. Code Regs. §15384(a); Laurel Heights Improvement
Assn. v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 393.) In other words, a court "must deny the writ
if there is any substantial evidence to support the findings.” (Nat. Identification System, Inc. v. State Bd.
of Control (1992) 11 Cal.App.4th 1446, 1461.) Additionally, if any reasonable doubt exists, it must be
resolved in favor of the agency's decision even if the opposite conclusion is more reasonable, (Western
States Petroleum Assn. v, Super. Ct. (1995) 9 Cal.4th 559, 572.)

It is not likely that Petitioner will prevail on the merits at trial for five primary reasons. First, Respondent
has presented substantial evidence in the EIR that construction noise impacts created by the project will
not exceed the City's 75 decibel threshold of significance throughout all phases of the project. The
ordinance at issues states, "it shall be unlawful for any person, including the City.of San Diego, to
conduct any construction activity so as to cause, at or beyond the property lines of any property zoned
residential, an average sound level greater than 75 decibels during the 12-hour period from 7:00 a.m, to
7:00 p.m." (City of San Diego Mun. Code §59.5.0404(b).) As part of the EIR, the City concluded that the
worst-case impact during the construction phase would occur while the breaker is being used during
demolition. (Suzanne R. Varco Declaration, Final EIR, Exh. 3, Section 5, p. 5.4-8.) Although the City did
not examine other pieces of machinery that will be used during the construction phase individually, it
concluded that the total noise impact from the project is insignificant because the noise from the breaker,
the loudest piece of machinery, will not exceed the City of San Diego's threshold of significance. (Ibid.)
Even when the simultaneous noise from other machines is combined with the breaker, the maximum
one-hour average noise level is 67.5 decibels, which is under the 75 decibel maximum promulgated
under the ordinance. (Declaration of Suzanne R. Varco, Final EIR, Exh. 3, Responses to Comments,
Response K8.) Thus, Respondent's findings are supported by substantial evidence.

Second, Respondents have presented substantial evidence that construction traffic will not cause a
significant impact to overall traffic volumes. Construction traffic from the project would generate 240 ADT
(average daily trips) during the period of construction, with an additional 67 ADT during the 10 to 12
week grading phase. (/d. at Section 5, Pp. 5.2-17, 5.2-18.) Although the EIR concedes that construction
traffic will contribute to congestion of Via de ia Valle and the surrounding roadways, it concluded that the
additional traffic will not be a significant impact for two reasons: (1) the construction is temporary; and (2)
the construction traffic only constitutes a small portion of the traffic volumes. (/bid.) Additionally, in a
response to comment the City stated that the anticipated distribution of construction trips will allow: (1)
roadway segments currently operating at LOS D or better to continue to operate as such; (2) the
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volume-to-capacity ratios (V/Cr) for segments currently operating at LOS E or F will not increase by more
than 0.01 with the addition of the construction traffic; and (3) peak hour intersection delay would not
Increase by more than 1.0 second. (/d. at Responses to Comments, Response K5.) The City obtained
these figures from a traffic study they conducted for the EIR. Therefore, the construction traffic impacts
are insignificant and the Court must defer to the agency's discretion because its findings are based on
substantial evidence.

Third, Respondents have presented substantial evidence to support the City's determination that it has
jurisdiction to issue a coastal development permit ("CDP") over the project. The authority to issue
permits for development in areas designated as a Coastal Zone rests with the Coastal Commiission.
(Pub. Resources Code ?30600(3).) If a party wants to develop within a Coastal Zone it must obtain a
CDP in order to do so. (ibid.) However, a local jurisdiction may issue CDPs if it adopts a Local Coastal
Program (LCP) certified by the Coastal Commission. (Pub. Resources Code §§30500(a), 30519(a), and
30600(d).) A certified LCP can only issue if a site is located within a certified land use plan area, which
usually takes the form of a community plan. (Pub. Resources Code §30600.58 Although the subject
property is not located within a community plan, it is included in the North City LCP. (Suzanne R. Varco
Declaration, Final EIR, Exh. 3, Section 5, pPp. 5.1-4, 5.1-5,) In 1981 the Coastal Commission certified the
North City LCP in order to give the City authority to issue CDPs to areas in the North City found "outside
of formal community plans.” (Ibid.) Because the subject property is located within the North City LCP
the City has jurisdiction to issue CDPs. Further, the project does not conflict with the North City LCP,
designating the area as commercial property. (/bid.) Therefore, Respondents have presented
substantial evidence that the City has jurisdiction to issue CDPs over the subject property despite it not
being located in a formal community plan.

The Court notes that the jurisdictional issue is not a question of law, as suggested by Petitioner,
because: (1) the facts are ‘in dispute; and (2) the jurisdictional question is not an interpretation of a
gtoastu)te, regulation, or ordinance. (Anserv Insurance Services, Inc. v. Kelso (2000) 83 Cal.App.4th 197,

Fourth, Respondents have presented substantial evidence showing that before it adopted a statement of
overriding considerations it made findings that the proposed mitigation measures were infeasible, as
required under CEQA., (Pub. Resources Code §§21081 (a), (b), 218081.5.) An agency's determination
that the specific benefits offered by a project outweigh the environmental effects that cannot feasibly be
mitigated is "not lightly overturned” gecause it "lies at the core of the lead agencgs discretiona?/
responsibility under CEQA."'B(;UphoId Our Heritage v. Town of Woodside (200? 47 Cal.App.4th 587,
603, citing City of Marina v. Bd, of Trustees of Cal. State Univ. (2006) 39 Cal 4th 341, 368.) With respect
to proposed mitigation measure 5.2-2, the EIR suggests that it would cause "prolonged delay,”
"economic hardship," and could cause the space to be "un-leasable." (Suzanne R. Varco Declaration,
Exh. 8, Resolution No. 306772, SOC. Pp- 13-14.) The other proposed mitigation measure would affect
the right-of-way, impact underground gas tanks and the viability of a gas station, and cause the taper
lengths to be too short. (Suzanne R. Varco Declaration, Exh. 3, Final EIR, Response to Comments,
Response F3-R.) Based on these findings the City concluded that the overriding benefits of the project
outweighed the environmental impacts. Since Respondents have presented substantial evidence that
the proposed mitigation measures will cause economic hardship and significantly change the character
of one road and gas station, the Court must defer to the agency's determination.

Fifth, Respondents have presented substantial evidence showing that the “fair-share" mitigation
measure to pay for improvements to Via de la Valle is not uncertain. When a "fair-share" mitigation
measure is at issue under CEQA it must; (1) specify the amount to be paid; (2) specify the percentage of
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payment for planned improvements; and (3) the fees paid must be tied to the actual mitigation of the
traffic impacts at issue. (Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173,
1188.) Although the mitigation fees must be part of a reasonable plan of actual mitigation, the EIR does
not have to set forth a time-specific schedule for improvements. (Save Our Peninsula Committee v.
Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 140-141.) The EIR in this case
indicates that "[pjrior to issuance of a Certificate of Occupancy, Owner/Permitee shall provide a Letter of
Credit, cash payment, or bond equal to 7.7 percent of the Black Mountain Ranch Facilities Financin
Plan fiscal Year 2006 cost estimate to complete the planned improvements identified in the Blac
Mountain Ranch Public Facilities Financing Plan as Project No. T-32.1 for the widening of Via de la Valle
between San Andres Drive to EI Camino Real." (Suzanne R. Varco, Exh. 8, p.2.) The "fair-share”
mitigation fees are not uncertain because: (1) the fees will be paid to a project that will widen Via de la
Valle to cut down on significant traffic impacts created by the Flower Hill Mall expansion; (lbid.) (2) the
EIR specifies the amount to be paid; (Ibid.; Suzanne R. Varco Declaration, FEIR, Exh. 3, 5.2-19.) and (3)
the EIR specifies the percentage of payment. (Suzanne R. Varco Declaration, Exh. 8, p. 2.) Also, the
fact tpta_t the EIR does not specify a time-frame of improvement does not render the mitigation measure
uncertain.

With respect to the second factor, the harm caused to Petitioner from denying the motion does not
outweigh the harm caused to Respondents of granting the motion. If the injunction is granted
Respondents will likely lose an anchor tenant, financing for the project and incur significant construction
delay costs and other costs. If the project continues to be delayed, the lease with Whole Foods may be
terminated. This would cause significant monetary damages to Respondents because the lease is for
$t1h20.?00 pter month for twenty years. The delay would also interfere with Respondents' ability to secure
other tenants.

IT1S SO ORDERED,
Signature on file
Judge Ronald S. Prager
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California Coastal Commissioners
45 Fremont Strect, Suite 2000
San Francisco CA 94105

Dear Commissioners:

1 am writing with respect to a jurisdictional issue slated to come before the Commission at your
September 7, 2011 hearing. This issue arises with regard to a project known as the Flower Hill
Promenade, bul directly relates to a virtually identical jurisdictional issue the Commission faced in 2008.
1 also write to voice my concern that revisiting or overturning that decision may have unintended but far-
rcaching implications for previously issued permits throughout the Coastal Zone.

. On June 12, 2008, while | served as a member of the Commission, a project called the
Key/McCullough/Ames project came up for consideration. -In that case, the City of San Diego had issued
a.Coastal Development Permit. The project came before the Comimission as an appeal based on staff’s
assertion that the CDP issucd by the City of San Diego was in an appealable area.

In that case, as in the case of the Flower 1ill Promenade project, the project in question was
located in Map C-730.1 of the City’s Land Development Code, which had been certified by the
Commission as part of the applicable Local Coastal Program. At the hearing, Commission staff
cxpressed the opinion that Map C-730.1, and, in fact, countless other maps on which cities rely to
cxercise their delegated authority under the Coastal Act, were merely “draft” maps. On this basis, statf
rccommended that the Commission exercise authority over the site. After a hearing on the merits of the
arguments, the Commission voted by an overwhelming margin to determinc that the project at issue was
not in an appealable area and that the Commission did not have jurisdiction over that arca.

My vote was based on my conclusion that the map in question was a valid map. I was heavily
persuaded by the fact that staff testified that Map C-730 (of which Map C-730.1 is a subpart) “was
available at the time the Land Development Code was certitied.” 1 also based my decision on staff’s
statements that the map was “the best map available,” and that it showed a “reasonablc representation” of
the City’s jurisdictional area. | had serious reservations about the legality and propriety of calling a map a
“draft” when it had been in effect for years and the Commission had made no apparent attempts to update
it. Lalso had concerns that calling such a map a “draft” and raising a jurisdictional argument about one
property in the map area (but failing to do so with regard (o all the other permits the City had issued in
that arca), was 4 questionable exercise of our authority — inconsistent at best, and illegal at worst.

The Commission voted 8-2, declaring that it “lacks jurisdiction over this appeal.” At that time, |
considered the issue resolved. Also, since at least that time, staff was on notice that it needed to work
with the City if there were, in fact, any issues with the map that ncedcd to be addressed. 1 am not aware
that such an effort has been undertaken. Still, this issue is before you once again.

LETTER IN SUPPORT OF
e APPLICANT L
Printed on Recycled Epé? T o q3
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Of course, each of you must make a decision on the matter now before you based on the evidence
and testimony presented to you at the hearing. I write only because the similarities of the jurisdictional
arguments at issue for the two projects are practically identical. I understand that the Flower Hill
Promenade project proponents have additional arguments based on the City having granted several other
permits for that site over the years with no objection from the Commission or staff. Still, the
Jjurisdictional issue is the same.

Perhaps even more important, however, I am concerned about the potential impact of this
decision. To call into question this one particular map would call into question each and every permit
ever granted for projects located in this or other such “draft” map areas. This would jeopardize the
legitimacy of thousands of permits issued throughout the state over the past several decades, including
those in National City, Imperial Beach, Coronado, and other areas | currently represent. 1am concerned
about the practical impact of such a decision.

The Commission has the difficult task-of protecting our state’s valuable coastal resources while

balancing the rights of property owners. In order to fulfill its goals with limited resources of its own, the
Commission relies heavily on local authorities, which carry out its mission by issuing permits on the
Commission’s behalf. This arrangement only works when the local authorities have a clear mandate from
the Commission regarding their delegated authority. Failing to establish definitive parameters of this
authority is a recipe for disaster.

To question the validity of one permit on the basis that the map is a “draft,” but failing to raise
this issue with respect to every similarly situated permit seems inconsistent and scems likely to invite
unnecessary litigation. Also, calling a map a “draft” but failing to identify and address its issues, if any
(s0 as to create a reliable “final” version), seems similarly unacceptable. When it comes to an issue as
important as protecting our coast, all parties should know the ruies at the outset of the process. An
inconsistently-applied staff objection based on the issue of “draft” maps erodes the transparency and
fairness of the process - for cities and owners alike.

For those reasons, thank you for bearing in mind how the previous Commission decision relates
to the matter before you today. Thank you, too, for considering my perspective on this important issue.

Sincerely, -

Signatune en file —

~ ZENHUESO

Assemblymember, 79" District

BH/amr

=l




Addendum to 6-11-67-EDD

Page 95

ITEM W16.5a

DISCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project:

Dispute Resolution No. 6-11-67-EDD (Protea Flower Hill Mall LLC, San Diego) Public hearing
and Commission determination on dispute over CDP jurisdiction for 3 separate permit actions by the
City of San Diego at commercial development (Flower Hill Promenade) for the demolition of a
14,000 sq.fi. theater and construction of approximately 74,995 sq.ft. building for commercial, office,
and storage and a 82,739 sq.ft. parking structure; the expansion of a 2,500 sq.ft. restaurant from single
level to multi-level, including outside dining area; and a tentative map waiver to create two parcels
from one existing 15.14 ac. site, at 2610, 2690 & 2720 Via de la Valle, San Diego, San Diego County.

Date and time of receipt of communication:
August 30, 2011 at 10:00 am

Location of communication:
Phone

Type of communication:
Teleconference

Person(s) in attendance at time of communication:
Steven Kaufmann, Jeffrey Essakow, Susan McCabe

Person(s) receiving communication:
Jim Wickett

Detailed substantive description of the content of communication:

(Attach a copy of the complete text of any written material received.)

Ireceived a briefing from the project representatives in which they described the current dispute
regarding permit jurisdiction and project appealability for the Flower Hill Promenade property.
According to the representatives, the City of San Diego has authority under the City’s North City LCP
to issue CDPs and has been doing so since the LCP was certified in 1988. The site is shown on the
City’s adopted post-cert map as “Non-Appealable Area #2”. It is not located in the areas of deferred
certification designated on the map, and this site is an existing commercial shopping center with none
of the coastal resource issues identified by the Commission in its decisions on the LCP. Commission
staff has asserted jurisdiction stating that the City’s maps are “drafts” and concluding that this site is
an area of deferred certification. However, the project representatives explained that the Commission
in 2008 previously determined that the City’s maps are not “drafts” and rejected staff’s argument. In
addition, the 1981 exhibit on which staff relies points to a hillside area as the area of deferred
certification, but not this property, and that is consistent with the Commission’s 1985 and 1987
findings in certifying the Land Use Plan and the certified Land Development Code which adopted the
LCP maps. The project approved by the City for the Flower Hill Promenade property includes
demolition of an existing 14,000 s.f. theatre building; construction of a two-story, approximately
72,695 s.f. commercial retail and office building structure; and construction of an approximately
144,792 s.f. parking structure with 397 spaces. The project is currently under construction. The
project representatives believe that assertion of Commission jurisdiction in this case will have adverse
consequences for the City, the applicant, and other property owners in the subject area. The
representatives indicated that they would provide a letter responding to the staff report prior to the
hearing.

Date:
Signature of Commissi F ignatuxe on fite %\:\\\}

' U
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Date and time of communication: 6?’/ / / / [ /1 " 3-0 -/ 27

Location of communication:
(If communication was sent by mail or

facsimile, indicate the means of transmission.) ) (a’wf /l./a"l-f”( a n>
Identity of person(s) initiating communication: (QQ(W ¢ (’W

Identity of person(s) receiving communication: @ /3?9/ ,% Cﬂ

Name or description of prdject: ’ 3 '# é Wiks & 7" 6 ,D

Description of content of communication:
(If communication mcluded wntten material, attach a copy of the complete text of the written material. )
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Date

o

Signature of Commissioner

If communication occurred seven (7) or more days in advance of the Commission hearing on the item
that was the subject of the communication, complete this form and transmit it to the Executive Director
within seven (7) days of the communication. If it is reasonable to believe that the completed form will
not arrive by U.S. mail at the Commission's main office prior to the commencement of the meeting,
other means of delivery should be used, such as facsimile, overnight mail; or personal delivery by the
Commissioner to the Executive Director at the meeting prior to the time that the hearing on the matter
commences. '

If communication occurred within seven (7) days of the hearing, complete this form, provide the
information orally on the record of the proceeding and provide the Executive Director with a copy of
any written material that was part of the communication.

APPENDIX 2
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FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS

Name or description of project, LPC, etc.: Protea Flower Hill Mall - 6-11-67-EDD

Date and time of receipt of communication: September 2, 2011 9:00 a.m - 10:15
Location of communication: Santa Barbara

Type of communication (letter, facsimile, etc.): telecon

Person(s) initiating communication: Susan McCabe, Steve Kaufman for property owner

Detailed substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

~ Steve Kaufman and Susan McCabe reviewed his letter and briefing packet. | advised that |

had read his letter, the packet and the staff report, and that | am familiar with the area and
frequently visited Del Mar and the Carmel Valley Road area prior to 1967.

The main point of the presentation is that the undeveloped hillside area east of the property
is and was the only area of deferred certification. Staff now apparently claims jurisdiction
over everything east of the I-5. They stated that their client knew of the Commission’s
decision in the Racetrack View Drive matter, (2008) which is referenced in the Kaufman letter
but not in the staff report, and since staff did not challenge the City’s issuance of the CDP for
the restaurant expansion, which occurred 6 months after the decision in the Racetrack
matter, the applicant believed that the issue had been resolved. They agree that the
Racetrack case involved a slightly different issue in that the question was whether the
property was in the appeals jurisdiction, not the deferred certification area, but stated that the
underlying decision the Commission made was that the maps were valid. Kaufman also
distinguished the permits cited by the staff, and agreed that the bike lane along County
Highway 6 was partially in the hillside area of deferred certification.

They stated that there is a letter in the file from former Commissioner Ben Hueso who was
the seconder of the motion in the Ractrack matter. The reason that the matter was not fuily
put to rest is that the motion included direction to staff to return with revised findings,
because the Commission took an action contrary to the staff's proposed recommendation,
and that was not done.

They referenced the first Citizens case, challenging the restaurant permit, where jurisdiction
was and issue. The court denied the writ and there was no formal ruling. However Kaufman
indicated that the brief contained a footnote stating that the Commission had been invited to
intervene in that case, and declined.

48
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Kaufman stated that the staff relies on an exhibit from 1988 in which arrows point vaguely to
the hiliside areas east of the shopping center as the uncertified areas. While staff recites the
history prior to 1988, including a letter from Director Dougias which does not have a figure
attached, he relies on subsequent history and actions of the Commission, including Map 42
of Map C-730.1, and Exhibit 2 in his letter which consists of 3 map sheets, and the third one
is Map 44, which includes the hillside area.

Kaufman stated that these maps have been certified by this Commission as part of the City’s
Land Development Code. In 1999, staff suggested modifications to the code also indicate
Commission concurrence that the maps are the certified maps. So their position is that the
deferred certification areas were intended to be the hillside areas, which contain resources
relevant to the issues Commission staff had been concerned with, and not the shopping
center parcels.

Kaufman believes that this is a legal rather than a factual question. That we start with the
plain language of the LCP which states that the certified areas are as shown on the maps.

Kaufman agrees that the property is outside of a community plan area, and that the policies
are the policies of the General Plan.

Apart from the consequence to the project which is under construction, the $25,000,000
invested and potential loss of Whole Foods as a tenant, the delay from a decision by this
Commission that the maps which are part of the certified land use code are not the
applicable maps would throw into question forty four maps which have been the basis of
hundreds of city issued CDPs that property owners and lenders have relied on. They queried
whether staff would now issue Notices of Violation on all of those permits.

| asked about the staff comment to the City's DEIR which stated issues of concern under the
Coastal Act- including allocation to visitor serving uses, traffic of the project potentially
impairing access to the ocean, and evaluation of visual impacts. They pointed out that the
project is a replacement project of existing development, which inciudes the theater which
was torn down, that the owner had paid $1,000,000 for traffic mitigation measures. There
are no issues associated with beach access, ESH, or wetlands or other critical coastal
resources.

They have submitted an application under protest after July, when staff again challenged the
City permit and issued a Notice of Violation. Staff has also discussed the issue of raptors.
There were requirements in the City permit for pre construction surveys and there were no
raptors present. Trees which could or might support raptors at some future date have now
been removed.

Date 090211 Signature of Commissioner Jana Zimmer
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STATE OF CALIFORNIA -- THE NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA
7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4421

(619) 767-2370

W 16 5 Staff: L.McEachern-SD
. a_ Staff Report:  August 25, 2011

Hearing Date:  September 7, 2011

STAFF REPORT: DISPUTE RESOLUTION

PERMIT JURISDICTION
DISPUTE RESOLUTION
NUMBER: 6-11-67-EDD
LOCAL CDP NO.: CDP No. 619980, 149335 and 45882
LOCAL JURISDICTION: City of San Diego

APPLICANTS FOR LOCAL PERMIT: Protea Flower Hill Mall, LLC

DESCRIPTION: Public hearing on coastal development permit jurisdiction over 3
separate permit actions by the City of San Diego at an existing commercial development
known as the Flower Hill Promenade: 1) the demolition of an existing 14,000 sq. ft.
theater and construction of an approximately 74,995 sq. ft. new building area for
commercial, office, and storage space area, and a new 82,739 sq. ft. parking structure; 2)
to expand an existing 2,500 sq. ft. restaurant from single level to multi-level, including
outside dining area; and 3) tentative map waiver to create two parcels from one existing
15.14 ac. site.

SITE: 2720, 2690 and 2610 Via De La Valle, San Diego, San Diego County. APN
298-490-43 & 44

SUMMARY OF STAFF RECOMMENDATION:

Staff recommends the Commission concur with the Executive Director’s determination
that the proposed development site is within the Coastal Commission’s coastal
development permit (CDP) jurisdiction for the following reasons:

The site is within the portion of the San Dieguito River Valley where certification was
deferred and permit authority did not transfer to the City in October 1988 when the City
of San Diego LCP was initially certified. Documents referred to in the following analysis
clearly show the subject site, which is within the portion of the San Dieguito River Valley
outside the North City West (NCW) Community Plan boundaries, was not part of the
North City LCP Land Use Plan, as submitted by the City in 1981, 1985 and resubmitted
in 1988, because it is not within the boundaries of any community planning area (Exhibit
Nos. 14, 15, 18, 19 & 20). The fact that the site is not within the boundaries of any
community planning areas is not disputed by the City.
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The City’s claim that the proposed project is within its coastal permit jurisdiction is
largely based on the fact that there is a land use designation for this site shown on a map
included in the North City Land Use Plan that was submitted to the Commission in 1981.
(See Exhibit #13). As the City acknowledges, however, a land use designation on the
subject map is not sufficient in and of itself to establish the City’s jurisdiction. For
example, this map shows a land use designation (residential) for an area now known as
the Via de la Valle Specific Plan area, but the City states on its website that it does not
have coastal permitting jurisdiction in that area. Similarly, this map designates portions
of the San Dieguito River Valley as “open space/parks,” but the City acknowledges that
this area is also not within the City’s CDP jurisdiction. Thus, an illustration showing a
land use designation for the subject parcel does not establish that the City has CDP
jurisdiction in this area. The City can point to no Commission action in which the
Commission certified a Land Use Plan for this area. Instead, as explained below, the
record shows that the Commission specifically excluded this area when it certified the
City’s LCP.

The City submitted its proposed North City LUP to the Commission in 1981.
Commission staff noted at that time that the site of the proposed development did not
include the necessary standards that would allow for it to be certified by the Commission.
The State Commission staff report finding no substantial issue with the Regional
Commission’s decision in August 1981 clearly acknowledges “the North City LCP Land
Use Plan did not contain a description of the types, location and intensity of
developments that would proceed under the plan’s land use designations for the following
identified areas: 1. Portion of the Coastal Zone north of the North City West (NCW)
planning area located within the San Dieguito River Valley Area (See Exhibit
#6)....Approval of these identified areas will be delayed until such time that specific land
use designations, in the form of Community Plans or Master Plans, have been developed
by the City of San Diego and submitted to the Commission for certification.” The
referenced Exhibit 6 identifies the “non-certifiable areas” including the subject site
(Exhibit Nos. 14 & 15).

The 1981 version of the certified North City LUP and all subsequent versions state the
North City LCP Land Use Plan consists of the land use plans or portions of plans for the
Torrey Pines, North City West, Mira Mesa, and University/La Jolla Community Planning
Areas. As depicted on the 1981 map relied on by the City (see Exhibit #13), this subject
area is not within the North City West planning area (or any of these other areas). The
LUP contains, in addition to land use designations, land use planning policies specific to
these communities. The City acknowledges, however, that there are no such specific
planning policies for the subject area, as it is not within any community plan area. Those
areas without specific planning policies were excluded when the Commission certified
the City’s LUP. Planning documents addressing Commission staff recommendations and
City responses which took place between the 1981 and 1985 LUP submittals indicate
City staff concurrence with the intent to exclude those areas from the LUP, including the
portion of the San Dieguito River Valley outside of the North City West community plan.
The City and Commission staff agreed that these areas would be excluded from the LUP
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until such time that specific land use designations, in the form of community plans or
master plans, had been developed by the City and submitted to the Commission for
certification.

Commission staff reports addressing effective certification of the LCP in October 1988
indicate the areas of deferred certification include the areas of the San Dieguito River
Valley outside the NCW community plan boundaries (Exhibit #16). There has been no
subsequent Commission action on an LUP amendment to include this area within the
North City LUP or the certified City of San Diego LCP.

Permit records in the San Diego District office include a number of CDPs processed by
the Commission in this area, as an area of deferred certification. One of those CDPs
includes an application by the City of San Diego for a bike path along Via de la Valle
which would suggest that the City believed the area to be in the Commission’s, not the
City’s, permit jurisdiction.

During review of the project by the City, dating back to 2006, Commission staff has
repeatedly advised City staff and the applicant that the CDPs being processed by the City
would not be valid, as the Coastal Commission has CDP jurisdiction over this area.
(Exhibit Nos 4 - 10) After exchange of information and a meeting with City staff in
2008, Commission staff sent what was thought to be a conclusive letter dated February
18, 2009 wherein Commission staff asserted CDP jurisdiction over all 3 developments
described in the City-issued permits. (Exhibit #11) Because work commenced on the
development pursuant to the City-issued CDP, including demolition of the theatres and
grading of the site, Commission staff posted a Notice of Violation on July 22, 2011 and
the applicant has subsequently submitted a CDP application to the Commission, under
protest, pending the outcome of this dispute resolution, but has not stopped work on the
project.

The summary of the City’s position regarding permit jurisdiction is taken from the
findings of the City staff report dated March 3, 2011 and the project EIR dated February
2011. These findings 1) acknowledge the subject site is not within any community plan
boundaries; and 2) indicate as a result of not being associated with a community plan, the
North City LCP does not contain any goals, objectives or policies that apply directly to
the property other than the land use designation which is consistent with the General
Plan. The City staff reports therefore acknowledge the reasons why certification was
deferred for this area, but still reach the wrong conclusions regarding CDP jurisdiction,
due to their misplaced reliance on the 1981 LUP map, discussed above. The record
shows that the property was excluded from the North City LUP and thus, permit authority
was not transferred to the City.

The City also claims that a series of maps prepared by and adopted solely by the City in
1988 shows that the subject area is within its permitting jurisdiction. Although these
maps are now referenced in the Land Development Code, they have not been reviewed
and certified by the Coastal Commission. Commission staff’s letters to the City
regarding this project recognize the non-certified status of these maps, and that errors on



6-11-67-EDD
Page 4

these maps have been acknowledged many times in the past by both Commission and
City staff. This draft map status was acknowledged at the time the LCP was first
certified in 1988 and in subsequent certification of the Land Development Code. There
are no Commission staff reports indicating there has been a set of post-certification maps
approved by the Commission for the City of San Diego. These draft maps were adopted
by the City without review by the Coastal Commission, and they cannot create
jurisdiction by the City when such jurisdiction has not been delegated to it by the
Commission. Where, as here, permit authority has not been transferred to the City by the
Commission, a City map purporting to create this jurisdiction has no effect.

As explained above, the subject area was not certified as part of the City’s North City
LUP. Even if it had been, however, in order for permitting jurisdiction to be delegated to
a local government, typically the Commission must certify both an LUP and an
Implementation Plan. When the Commission effectively certified the City’s Local
Coastal Program in 1988, it deferred certification for the subject site. The list of areas of
deferred certification was later memorialized in a document referenced as “Exhibit “A”
attached to the staff report (Exhibit #17). The City erroneously concludes that Exhibit A
does not refer to the site as a “deferred certification area”. Commission staff’s response
in the letter dated February 18, 2009 includes a detailed history of certification of the
North City LUP segment and explains that the second item on Exhibit A, which includes
“portions of the San Dieguito River Valley located outside the North City West
Community Plan,” refers to this site. This is supported by the findings for this
certification, which note that one reason for deferring certification in certain areas is
because those areas are not included in any formal community planning boundaries.
Thus, this area is identified as an area of deferred certification both in documents relating
to certification of the North City LUP and in the Commission’s action effectively
certifying the City’s Local Coastal Program.

The February 18, 2009 response letter specifically concludes the Coastal Commission has
permit jurisdiction over the site and that it is CCC staff’s position that the question
regarding permit jurisdiction at Flower Hill Mall has been resolved. In April 2010,
Commission staff also commented on the draft EIR for the project (Exhibit #9), once
again asserting CDP authority. A short letter was also sent April 18, 2011 in reference to
the project being on the April 19, 2011 City Council Docket acknowledging no reply
since the February 18, 2009 letter and that a CDP is required from the Coastal
Commission. No further letters of comment or any form of communication were
received from either the City or the applicant until receipt of the Notice of Final Action
on the CDP for the demolition and new construction on July 22, 2011.

Staff is recommending the Commission concur with the Executive Director’s conclusion
that the proposed project is within the area of deferred certification. As explained above,
the City’s analysis of this issue is faulty, lacks justification, and is in direct conflict with
the provisions of the Coastal Act that require specificity in certified Land Use Plans
regarding location, intensity and density of use. This lack of specificity was the very
reason that certification was deferred in this area. Land use planning to develop the
goals, objectives and policies applicable to development in this area has not yet occurred;
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and thus, the Commission has continued to issue permits for development in the San
Dieguito River Valley north of the North City West Community Plan area since
certification of the City’s LCP in 1988. The list of substantive file documents include a
number of CDPs issued by the Coastal Commission for the San Dieguito River Valley
area of deferred certification of which the subject site is a part.

Substantive File Documents: Certified City of San Diego North City Local Coastal
Program Land Use Plan; Final Environmental Impact Report (EIR) for the Flower
Hill Promenade Project dated February 11, 2011; CDP Nos. 6-96-128, 6-98-154, 6-
02-169, 6-01-37, 6-03-95, 6-04-29, 6-04-71, 6-08-56.

I. STAFF RECOMMENDATION ON DISPUTE RESOLUTION

Staff recommends that the Commission adopt the following findings and resolution to
determine that the properties located at 2720, 2690 and 2610 Via de la Valle in the City
of San Diego are an area of deferred certification where the Coastal Commission retains
authority to issue coastal development permits for development.

MOTION: I move that the Commission reject the Executive Director’s
determination that the properties located at 2720, 2690 and 2610 Via de la Valle are
an area of deferred certification where the Coastal Commission retains permit
authority

Staff Recommendation that the properties located at 2720, 2690 and 2610 Via de
la Valle are an area of deferred certification

Staff recommends a NO vote on the motion. Failure of this motion will result in the
Commission upholding the Executive Director's determination that the properties
located at 2720, 2690 and 2610 Via de la Valle in the City of San Diego are an area of
deferred certification where the Coastal Commission retains authority to issue coastal
development permits for development.

RESOLUTION:

The Commission hereby finds that the properties located at 2720, 2690 and 2610 Via
de la Valle in the City of San Diego are an area of deferred certification where the
Coastal Commission retains authority to issue coastal development permits for
development and adopts the findings recommended by staff below, or as modified at
the hearing, to support the conclusions set forth in the staff report.

Il.  Exhibits

1. City of San Diego Notice of Final Action (CDP #619980) for demolition of a theatre,
construction of a new commercial building and parking structure dated July 15, 2011
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2. City of San Diego Notice of Final Action (CDP #526176) for restaurant expansion
dated December 11, 2008

3. Map showing Area of Deferred Certification — San Dieguito River Valley

4. Letter to the City of San Diego dated May 19, 2006

5. Letter to the Protea Properties dated July 28, 2006

6. Letter to the City of San Diego Hearing Officer dated July 31, 2006

7. Letter to the City of San Diego dated May 30, 2007

8. Letter to the City of San Diego dated February 18, 2009

9. Email to the City of San Diego dated April 26, 2010

10. Letter to the City of San Diego dated April 18, 2011

11. Letter to Coastal Commission staff from City of San Diego dated July 30, 2007

12. Aerial Photograph of San Dieguito River Valley

13. Page 103 of the North City Land Use Plan

14. State Commission Staff Report on Substantial Issue— Staff Recommendation On The
North City Segment Of The City Of San Diego Land Use Plan — August 19-21, 1981

15. Exhibit 6 from staff report on Substantial Issue showing non-certifiable areas of the
North City Land Use Plan

16. Coastal Commission Staff Report — Executive Director’s Determination that the City
of San Diego’s Actions Implementing Portions of its Local Coastal Program are
Legally Adequate — September 29, 1988

17. Exhibit “A” of September 29, 1988 Coastal Commission Staff Report

18. Coastal Commission Staff Report - Findings City Of San Diego Land Use Plan — July
20, 1981 (Available on Web Only)

19. Coastal Commission Staff Report — Staff Recommendation On The City Of San
Diego Local Coastal Program North City, Pacific Beach, Ocean Beach And Peninsula
Land Use Plan Segment Resubmittals — August 19, 1985 (Available on Web Only)

20. Coastal Commission Staff Report — Staff Recommendation On The City Of San
Diego North City Segment Local Coastal Program Land Use Plan Resubmittal —
December 29, 1987. (Available on Web only)

21. City of San Diego staff report to the San Diego Planning Commission on Flower Hill
Mall - March 3, 2011 (Available on Web Only)

1. FINDINGS AND DECLARATIONS
The Commission hereby finds and declares:

A. COASTAL COMMISSION AND CITY ACTIONS

1. Site Description/Project Descriptions. The site subject to this dispute is
comprised of 15.1 acres and is located at the northwest corner of Via de la Valle and San
Andres Drive (just east of Interstate 5) in the northernmost portion of the San Dieguito
River Valley and the City of San Diego. The site is developed with an approximately
112,000 sq. ft. commercial shopping center that includes retail, restaurants, movie
theaters, a gas station and 782 surface parking spaces.
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The most recent CDP issued by the City of San Diego for development on the property
proposes to modify the existing shopping center by adding 43,754 square feet of retail
stores including a 35,000 square-foot major food market and 8,754 square feet of new
retail space. A total of 28,941 square feet of office space is also proposed along with
2,300 square feet of storage space within a new parking structure. The new retail and
office space would be located in a two-story building with two wings connected by a
covered breezeway. The new building would be located at the west end of the existing
center. A new three-story, four-level parking structure, comprised of 82,739 square feet
of gross floor area and containing 397 parking spaces, would be constructed behind
(north of) the proposed new retail and office building. To accommodate the new
development, the existing 14,000 square-foot movie theater would be demolished and the
existing City utility easement providing water services would be vacated as new services
would be provided elsewhere on the property for the development. Also, the new
development would require the adjustment of the existing parcel lot line to achieve
required building setbacks for the proposed structures.

Two other developments have also been approved by the City on the subject site without
requiring the applicants to obtain a CDP from the Coastal Commission. They include
expansion of an existing 2,500 sq. ft. restaurant (Paradise Grille) from a single level
restaurant to a multi-level restaurant, including an outside dinning area (2690 Via de la
Valle) and a tentative map waiver for a two-lot financial subdivision (2610 Via de la
Valle).

2. LCP History. The City of San Diego has a long history as it pertains to its
Local Coastal Program. In 1977, the City of San Diego proposed and the Commission
endorsed, segmenting the City’s Land Use Plan portion of its local coastal program into
12 geographic segments that correspond to community plan boundaries. One of those
segments originally approved is the North City Land Use Plan.

a. North City Land Use Plan

This LUP segment was submitted on April 20, 1981, and the Regional Commission
certified it with suggested modifications on June 26, 1981. The State Commission found
that the Regional Commission's decision raised no substantial issue on August 21, 1981,
thereby endorsing the Regional Commission's action. The City did not accept the
Commission’s suggested modifications of its LUP, so it was not effectively certified at
this time. A resubmitted LUP was certified with suggested modifications on May 23,
1984. As a result, the City substantially revised the LUP to address the Commission's
concerns and resubmitted the LUP a second time. On August 27, 1985, the Commission
certified the land use plan as submitted. However, at that time, the Commission deferred
certification for certain areas within the North City LUP, finding that they did not contain
a description of the types, location, and intensity of development.

In a December 29, 1987 staff report to the Coastal Commission (Exhibit #20) regarding a
third resubmittal of this LUP segment, to clarify steep slope development policies and
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incorporate permissible, but discretionary, encroachment allowances into constrained
slopes, areas of deferred certification were again identified:

The Commission finds that certain areas of the North City Land Use Plan do not
contain sufficient description of the types, location, and intensity of development.
[...] Furthermore, there are areas which have received local land use or precise plan
approval, but have not been submitted to, reviewed by or approved by the Coastal
Commission. For these areas, certification is deferred.

The subject area was one such area lacking a sufficient description of the types, location
and intensity of development allowed, and it was included as an area for which
certification was deferred. This LUP (excluding the deferred certification areas) was
certified by the Commission on July 13, 1988.

b. Implementation Plan.

The zoning (Implementation Plan) for nine of the City's 12 segments was submitted in
October of 1983, and the Commission certified it with suggested modifications on May
23,1984. The modifications concerned limiting floodplain development, restricting
grading of steep slopes, and providing adequate parking standards for new development
in the nearshore areas.

Following the 1984 action, the City revised the Implementation Plan to respond to the
issues raised by the Commission. The City resubmitted the implementing ordinances,
and this package was reviewed by the Commission in January 1988. Although there had
been substantial progress made to resolve many of the Commission's concerns, the
resubmitted Implementation Plan was denied and then approved, with suggested
modifications, on January 13, 1988.

The City Council accepted the Commission's suggested modifications for the
Implementation Plan, and the Commission concurred with this action, effectively
certifying the total LCP on October 14, 1988 (except for several areas of deferred
certification). Through that action, CDP authority was transferred to the City for all
portions of the City’s coastal zone except the identified areas of deferred certification
shown on Exhibit A attached to the September 29, 1988 report to the Commission for
Executive Director certification of the City’s Local Coastal Program. The areas of
deferred certification were specifically addressed as follows:

At the time of the Commission’s approval of the City’s Implementation Plan, there
were several areas of deferred certification established, where the Coastal
Commission will retain permit authority. These areas are identified on the attached
Exhibit “A”. [...]

Exhibit “A”

City of San Diego Areas of Deferred Certification



6-11-67-EDD
Page 9

The geographic areas, districts or sites which were deferred certification on January
13, 1988 in the Coastal Commission’s review of the Implementation Plan are as
follows:

1) Viade la Valle Specific Plan area:

2) Portions of the San Dieguito River Valley located outside the North City West
Community Plan and the redefined floodway/floodplain fringe zones
addressed under the resubmitted North City LUP, dated August 1985; [...]
[Exhibit #17]

The City assumed permit-issuing authority for its entire coastal zone (except for Mission
Bay and the identified areas of deferred certification) on October 17, 1988.

In 1999, the City of San Diego’s certified LCP Implementation Plan was
comprehensively updated in review of LCP amendment 1-98B. The Land Development
Code (LDC) was submitted along with the Land Development Manual and Planned
District Ordinances to replace the Municipal Code as the certified Implementation Plan
for the City of San Diego LCP. The LDC was certified with suggested modifications on
February 4, 1999, with the exception of the Steep Hillside Guidelines. Those guidelines
were certified as submitted on August 12, 1999, as LCP amendment 1-98D. LCP
amendment 1-98B was effectively certified on November 4, 1999.

c. Post-Certification Maps

There are no post-certification maps that have been approved by the Coastal Commission
for the City of San Diego LCP. The draft Map Drawings C730 series quad maps have
been developed and utilized by both the City and Commission staffs to identify the first
public roadway, Commission original jurisdiction and appeals jurisdiction and some
areas of deferred certification (ADCs). Since the 1988 LCP certification and subsequent
certification of the Land Development Code, it has been recognized by both staffs that,
although the majority of the maps are correct (44 sheets total), there are some sheets that
contain errors regarding areas of deferred certification, original and appeals jurisdiction.
The City of San Diego adopted the maps for their use knowing they had not been
certified by the Commission. At the time of review of the Implementation Plans, City
staff indicated a preference to not hold up the process until the maps were certified, with
the expectation that such review and certification would eventually occur. The staff
report for Executive Director certification of the 1988 LCP submittal indicates the
following:

The post-certification maps, which graphically depict the Commission’s and City’s
jurisdictional areas, have been drafted and reviewed by Commission staff. Final
corrections and updating to reflect all proposed areas of deferred certification are in
process and should be completed shortly. [pg. 2 Ex.16]
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The record shows that final Commission review and completion of certifiable maps has
never occurred. The submittal record for LCPA 1-98B (Land Development Code —
March 1999) does not indicate any updated post-certification maps were part of the
City’s submittal. Since 1988, the City has proceeded to gain LCP certification in many
of the areas of deferred certification (not including the subject San Dieguito River Valley
ADC) and, recognizing those ongoing changes, staff limitations and changing
technology, a set of corrected maps has not yet been developed by the Commission or the
City. In the July 31, 2006 letter to the City (Exhibit #6), Commission staff acknowledged
the City’s determination of City permit jurisdiction at the subject sites was based on the
draft post-cert maps and clarified the maps were not certified and in error because they do
not show the subject area as an ADC. Appeals jurisdiction could not apply to this area
because the LUP for this area has not been certified. Staff reiterated the draft status of
the maps and that they should not be used for purposes of determining permit
jurisdiction, and this was reaffirmed in the February 18, 2009 letter (Exhibit #8).

The Commission’s Mapping Unit is now able to produce digitized map products (Exhibit
#3) that show parcel lines and are much improved in terms of accuracy and usability.
Commission staff has indicated to City staff a commitment to commence joint review of
all remaining ADCs, changes to the first public roadway, and Commission retained
jurisdiction areas with the City with a goal of having a complete set of post-certification
maps for Commission review at the February 2012 meeting.

B. COASTAL COMMISSION AND CITY ACTIONS

1. City Actions.

In August 2006, the City approved a Tentative Map Waiver and coastal development
permit for a two-lot financial subdivision on the site (City of San Diego CDP #45882).

On August 29, 2008, the City Hearing Officer approved a coastal development permit for
expansion of the Paradise Grill Restaurant located at 2690 Via de la Valle. On
September 26, 2008, that decision was appealed to the City Planning Commission. On
December 11, 2008, the City Planning Commission approved, with conditions, a coastal
development permit for expansion of the 2,500 sqg. ft. restaurant.

The City of San Diego Planning Commission approved the Flower Hill Promenade
project on March 10, 2011 and forwarded their recommendation onto the City Council.
A March 3, 2011 staff report to the City of San Diego Planning Commission on this
matter addresses permit jurisdiction and states:

“I...]

To accommodate the new development, the existing 14,000 square-foot movie theater
would be demolished and the existing City utility easement providing water services
will be vacated as new services will be provided elsewhere on the property for the
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development. Also, the new development would require the adjustment of the
existing parcel lot line to achieve required building setbacks for the proposed
structures. Therefore, the development in the City's Coastal Overlay (non-
appealable) Zone requires a Coastal Development Permit from the City of San Diego,
the Easement Vacation of the utility service rights, and a Lot Line Adjustment.” [pg.
2 Exhibit #21]

“Community Plan Analysis:

The project site is located within the City of San Diego's General Plan and the North
City Local Coastal Program (North City LCP) Land Use Plan area and is subject to
the goals and policies of these plans. The site is not located within a specific
community plan. The General Plan identifies the project site for Commercial
Employment, Retail and Services land use. The project site is designated for
Commercial Use in the North City LCP Land Use Plan. The proposed project is
consistent with the land use designations and all applicable goals and policies of the
City of San Diego General Plan and North City LCP Land Use Plan.” [pg. 3 Exhibit
#21]

“North City LCP

The primary purpose of the North City LCP is to help implement the goals of the
California Coastal Act. The Coastal Act assigns authority for local agencies to issue
coastal development permits through adoption of Local Coastal Plans. The City
adopted and the Coastal Commission subsequently approved the North City LCP in
1981. In general, the North City LCP applies to the various community plans that
comprise the northern portion of the City of San Diego. As indicated earlier, the
subject property does not lie within the boundaries of a community plan. However,
the property was included in the North City LCP in order to allow the City to issue
coastal development permits to areas in the North City that lay outside of formal
community plans.

As a result of not being associated with a community plan, the North City LCP does
not contain any goals, objectives or policies that apply directly to the property other
than the land use designation, identified on page 103 of the North City LCP, which is
consistent with the commercial land use designation applied by the City's General
Plan. As the proposed project would not change the land use on the site, the project
would be consistent with the North City LCP.” [pg. 3 Exhibit #21]

On April 19, 2011, the San Diego City Council reviewed and approved the project and
certified the EIR for the project. The EIR for the project addressed permit jurisdiction in
several areas as follows:

In response to a comment letter on the project from Commission staff, the City responded
as follows:
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Page RTC-110 of the EIR

Al. The project site is located in the City of San Diego’s General Plan area and
within the City of San Diego’s North City Local Coastal Program (LCP). The
property is located in non-appealable area 2, according to the City of San
Diego Coastal Maps, C-730.1, sheet 42 of. The City of San Diego would
assure project conformance with the Coastal Act through the City’s North City
LCP. As indicated in the Recirculated Draft EIR and the North City LCP, the
site is located within the City of San Diego Coastal Zone and would require a
City of San Diego Coastal Development Permit. Coastal Act Section 30519(a)
states, “after a local coastal program, or any portion thereof, has been certified
and all implementing actions within the area affected have become effective,
the development review authority provided for in Chapter 7 (commencing
with Section 30600) shall no longer be exercised by the Coastal Commission
over any new development proposed within the area to which the certified
Local Coastal Program, or any portion thereof, applies and shall at that time

be delegated to the local government that is implementing the local coastal
program or any portion thereof.” Thus, the Coastal Commission does not have
direct permit jurisdiction over the project.

The EIR further addresses permit jurisdiction as follows:
Page 2-2 of the EIR
2.4 Planning Context

The site is subject to the planning guidelines and policies of the City’s General Plan
(General Plan), the North City Local Coastal Program (LCP) Land Use Plan....

[...]
Coastal Overlay Zone

The site is located within the Coastal Overlay Zone, which was adopted by the City
(SDMC Section 132.0401 et seq.) to protect and enhance the quality of public access
and coastal resources. Projects within the Coastal Overlay Zone must obtain a CDP,
which the project is seeking.

The property lies within the boundaries of the North City LCP. The land use plan of
the North City LCP applies a commercial land use designation to the subject property
which reflects the land use designation applied to the property by the City of San
Diego General Plan.
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Page 5.1-4 of the EIR
North City Local Coastal Program Land Use Plan

The primary purpose of the North City LCP is to help implement the goals of the
California Coastal Act. The Coastal Act assigns authority for local agencies to issue
coastal development permits through adoption of Local Coastal Plans. The City
adopted and the Coastal Commission subsequently approved the North City LCP in
1981. In general, the North City LCP applies to the various community plans that
comprise the northern portion of the City of San Diego. As indicated earlier, the
subject property does not lie within the boundaries of a community plan. However,
the property was included in the North City LCP in order to allow the City to issue
coastal development permits to areas in the North City that lay outside of formal
community plans. As a result of not being associated with a community plan, the
North City LCP does not contain any goals, objectives or policies that apply directly
to the property other than the land use designation, identified on page 103 of the
North City LCP, which is consistent with the commercial land use designation
applied by the City's General Plan. As the proposed project would not change the
land use on the site, the project would be consistent with the North City LCP.

[...]
Page 5.1-10 of EIR

North City Local Coastal Plan

As the proposed project is currently developed with a shopping center and does not
support any important environmental resources (e.g. biology or landforms), the
proposed project would not conflict with the environmental goals, objectives or
guidelines of the North City LCP. Since the North City LCP does not identify any
specific goals, policies or guidelines related to the project, a detailed evaluation of
consistency is not provided on Table 5.1-1.

On July 21, 2011, the San Diego Office of the Coastal Commission received from the
City of San Diego, its Notice of Final Action (NOFA) for approval, with conditions, of
the project.

2. Coastal Commission Staff Actions

During the planning process of this project through the City, Commission staff has made
it clear to the City and the developer that the project site is not within the City of San
Diego’s Coastal Development Permit jurisdiction, as permit authority for the site has
never been transferred to the City. Thus, the site remains, at this time, within the
Commission’s CDP jurisdiction as an area where certification has been deferred.
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e On May 19, 2006, Commission staff wrote a letter to the City of San Diego
Planning and Development Services Departments regarding permit jurisdiction at
the Flower Hill Mall site indicating that the site was not within a certified LUP
area and thus, CDP jurisdiction remains with the Commission. In the letter,
Commission staff asked for contact information for the property owners to notify
them as well. [Exhibit #4]

e OnJuly 28, 2006, Commission staff wrote a letter to the property owners (Protea
Properties) informing them in writing that the site was not in the City’s certified
LCP and thus it was subject to CDP jurisdiction from the Coastal Commission. In
the letter, the property owner was warned that if the City takes action on a CDP
for development on the site, the permit would be invalid as the City does not have
authority to act on a CDP application at this site. [Exhibit #5]

e OnJuly 31, 2006, Commission staff wrote a letter to the Hearing Officer for the
City of San Diego regarding a proposed Map Waiver that was to be heard by the
City. Staff informed the hearing officer that the City does have not CDP authority
and should not take an action on the CDP. [Exhibit #6]

e On May 30, 2007, Commission staff again wrote a letter to the City regarding
CDP jurisdiction at the Flower Hill Mall site. As the City had not responded to
Commission staff’s three previous letters and was unwilling to discuss the issue in
person, this letter asked for final confirmation that the City agreed CDP
jurisdiction in this areas rests with the Commission. [Exhibit #7]

e In March of 2008, Commission and City planning staff met to discuss this issue.
At that meeting, the City asserted that due to the exhibit showing a commercial
land use designation on the site in the North City Land Use Plan, the North City
Land Use plan had been certified by the Commission and the site was within the
City’s CDP jurisdiction. Commission staff agreed to research the history of North
City LUP certification further and to get back to the City.

e On February 18, 2009, Commission staff again wrote a letter to the City regarding
this matter and informed them that after extensive research, staff again concluded
that the CDP jurisdiction for the Flower Hill Mall site rests with the Commission
and not the City. In this letter, staff states that it “... is our position that this
particular jurisdictional question (Flower Hill Mall) has now been resolved.” No
further communication was received from the City. [Exhibit #8]

e On April 26, 2010, Commission staff provided comments on the draft EIR and
addressed, among other things, the issue of permit jurisdiction and attached our
previous, 2/18/2009 letter to the City. [Exhibit #9]

e On April 18, 2011, Commission staff provided a comment letter to the City to be
presented to the City Council at the hearing proposed for major redevelopment of
the Flower Hill Mall property stating that the project was in the Coastal
Commission’s CDP jurisdiction. [Exhibit #10]

3. Commission Actions on CDPs.

Since the time of certification of the LCP, the Coastal Commission has reviewed
numerous applications for development in and around the San Dieguito River Valley and
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more specifically, the areas of the San Dieguito River Valley located outside the North
City West Community Plan. Below is a sample listing of the permits:

e 6-96-128 — permit for subdivision of 8 acres into 19 lots on the north side of Via
de la Valle. Approved by the Commission on December 11, 1996.

e 6-98-154 — permit for subdivision of 26.9 acres into 60 lots (47 homes) on the
east side of new ElI Camino Real, south of San Dieguito Road. Approved by the
Commission on August 19, 1999.

e 6-01-37 — permit for construction of homes on the lots approved pursuant to CDP
#6-98-154. Approved by the Coastal Commission on May 8, 2001.

e 6-02-169 — permit for construction of a telecommunications facility (ATF) on an
existing commercial site located on the southwest corner of Via de la Valle and
El Camino Real (3675 Via de la Valle). Approved by the Commission on
January 9, 2003.

e 6-03-095 — permit for bikeway/road improvements along Via de la Valle from
San Andreas Drive, east to EI Camino Real. Applicant was the City of San
Diego. Approved by the Commission on December 12, 2003.

e 6-04-29 — permit for improvements at an existing equestrian facility located
along the south side of Via de la Valle. Approved by the Commission on March
17, 2005.

e 6-04-71 — permit for construction of a church on the east side of new EI Camino
Real, south of San Dieguito Road (14900 EI Camino Real). Approved by the
Commission on November 17, 2004.

e 6-08-56 — permit for subdivision of 41.83 acres into 15 lots (10 homes) on the
west side of Old EI Camino Real. Approved by the Commission on December
11, 2008.

In each of the above-cited permit decisions, the Commission made findings that the
development was within an area of deferred certification where the Commission retained
permit jurisdiction.

C. COMMISSION DETERMINATION OF DEFERRED CERTIFICATION

The site is within the portion of the San Dieguito River Valley where certification was
deferred and permit authority did not transfer to the City in October 1988 when the City
of San Diego LCP was initially certified. Documents referred to in this staff report
clearly show the subject site, which is within the portion of the San Dieguito River Valley
outside the North City West (NCW) Community Plan boundaries, was not part of the
North City LCP Land Use Plan, as submitted by the City in 1981, 1985 and resubmitted
in 1988, because it is not within the boundaries of any community planning area (Exhibit
Nos. 14, 15, 18, 19 & 20). The fact that the site is not within the boundaries of any
community planning areas is not disputed by the City.

In 1981, there was both a Regional and State Commission. Decisions acted on by the
Regional Commissions could then be appealed to the State Commission (today there is
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only one State Commission). If the State Commission found no substantial issue with
respect to the Regional Commission’s decision, it effectively endorsed the Regional
Commission’s action.

The State Commission staff report from August 1981, finding no substantial issue with
the Regional Commission’s decision related to certification of the North City LUP,
clearly acknowledges “the North City LCP Land Use Plan did not contain a description
of the types, location and intensity of developments that would proceed under the plan’s
land use designations for the following identified areas: 1. Portion of the Coastal Zone
north of the North City West (NCW) planning area located within the San Dieguito River
Valley Area (See Exhibit 6)....Approval of these identified areas will be delayed until
such time that specific land use designations, in the form of Community Plans or Master
Plans, have been developed by the City of San Diego and submitted to the Commission
for certification.” The referenced Exhibit 6 identifies the “non-certifiable areas” including
the subject site (Exhibit Nos. 14 & 15).

The 1981 version of the certified North City LUP and all subsequent versions state the
North City LCP Land Use Plan consists of the land use plans or portions of plans for the
Torrey Pines, North City West, Mira Mesa, and University/La Jolla Community Planning
Areas. The subject site is not within any of these areas. The LUP contains, in addition to
land use designations, land use planning policies specific to these communities. The City
acknowledges that there are no such specific planning policies for the subject area, as it is
not within any community plan area. Such policies do not exist for the San Dieguito
River Valley in the North City LUP, and those areas without specific planning policies
were excluded when the Commission certified the City’s LUP. Planning documents
addressing Commission staff recommendations and City responses which took place
between the 1981 and 1985 LUP submittals acknowledge City staff concurrence with the
intent to exclude those areas from the LUP, including the portion of the San Dieguito
River Valley outside of the North City West community plan. The City and Commission
staff agreed that these areas would be excluded from the LUP until such time that specific
land use designations, in the form of community plans or master plans, would be
developed by the City and submitted to the Commission for certification.

Commission staff reports addressing effective certification of the LCP and transfer of
permit authority in October 1988 indicate the areas of deferred certification include the
areas of the San Dieguito River Valley outside the NCW community plan boundaries
(Exhibit #16). There has been no subsequent Commission action on an LUP amendment
to include this area within the North City LUP or the certified City of San Diego LCP.

D. CONCLUSION

The San Dieguito River Valley is located in the northernmost portion of the City of San
Diego. The Valley includes commercial, residential and equestrian developments along
its northern border along with steep naturally vegetated slopes. The San Dieguito River
Valley provides visual relief from the surrounding commercial and residential areas.
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Public views to, and throughout, the valley are significant resources requiring protection
under the Coastal Act. The Valley includes several major transportation corridors
including Interstate 5 (I-5), EI Camino Real and Via de la Valle. Via de la Valle serves
as a major east/west coastal access routes providing access to the coast from areas east
and I-5. The majority of the valley is comprised of the San Dieguito Lagoon and River,
its floodplain and sensitive wetland and upland resources.

The San Dieguito River Valley is also the location of a major habitat restoration project.
The San Dieguito Wetland Restoration Plan encompasses almost the entire San Dieguito
River Valley west of EI Camino Real. The San Dieguito Wetland Restoration Plan was
proposed primarily to meet the requirements of Coastal Development Permit #6-81-330
to mitigate adverse impacts to the marine environment occurring through operation of the
San Onofre Nuclear Generating Station (SONGS) Units 2 and 3. Southern California
Edison (SCE), the principal owner of SONGS, was required to provide approximately
150 acres of new, or significantly restored, wetland habitat. Coastal Development Permit
#6-04-88 for the construction of the wetland restoration project included these
requirements. Additional components of the restoration project include the construction
of three berms adjacent to the San Dieguito River to confine existing flows and maintain
sediment transport to the ocean, the creation of four new nesting sites and rehabilitation
of an existing site for the California Least Tern and Western Snowy Plover, the creation
of treatment ponds to filter freshwater runoff and reduce freshwater flows into the
restored tidal wetlands, the construction of a public access trail, including interpretive
signage, and improvements to beach access, the upland and beach disposal of excavated
material, and maintenance and monitoring programs. Given the above-described location
and sensitive resources in the Valley, development in and around this area can have
significant impacts on coastal resources including public access, visual resources,
sensitive habitats and marine resources.

Permit records in the San Diego District office include a number of CDPs approved by
the Commission in the subject area since certification of the City’s LCP, because it is an
area of deferred certification. As described in the section above, a review of the
Commission’s actions regarding the certification of the North City LUP segment shows
that this area was deferred from certification in the LUP because comprehensive land use
planning to address all the coastal resources within the valley has not occurred. In
addition, the City concurred with the Commission’s conclusion that the “Portion of the
Coastal Zone north of the North City West (NCW) planning area located within the San
Dieguito River Valley area” was to be an area of deferred certification. Thus, the City
agreed that the subject site was not to be certified as part of the North City LUP. This
area was also deferred from certification at the time the LCP was effectively certified, as
evidenced by its inclusion in the geographic area described in Item #2 of the list of areas
of deferred certification.

The City acknowledges in its staff report for this CDP and in the EIR for the project that
the subject site is not within any community plan boundaries, and it indicates that as a
result of not being associated with a community plan, the North City LCP does not
contain any goals, objectives or policies that apply directly to the property other than the
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land use designation which is consistent with the General Plan. The City staff reports
therefore acknowledge the reasons why certification was deferred for this area, but still
reach the wrong conclusions regarding CDP jurisdiction, due to the City’s misplaced
reliance on the generalized land use map shown on page 103 of the North City LUP.

In particular, a large part of the City’s rationale is based on an exhibit in the 1981 North
City Land Use Plan, page 103, that does show the Flower Hill Mall site as “Commercial”.
However, in reviewing the document and considering the City’s interpretation, for a
number of reasons, Commission staff cannot concur that this land use designation
establishes City jurisdiction. First, there are numerous other statements in multiple
documents that indicate properties outside of the North City West planning area or the
other formally identified community plan boundaries were specifically excluded. Then,
secondly, based on a review of the identified exhibit, it appears rather to be an exhibit of
generalized land uses or existing development patterns in the surrounding area, rather
than a specific land use designation for the Flower Hill Mall property.

In any case, as the City acknowledges, a land use designation on the subject map is not
sufficient in and of itself to establish the City’s jurisdiction. For example, this map
shows a land use designation (residential) for an area now known as the Via de la Valle
Specific Plan area, but the City states on its website that it does not have coastal
permitting jurisdiction in that area. Similarly, this map designates portions of the San
Dieguito River Valley as “open space/parks,” but the City acknowledges that this area is
also not within the City’s CDP jurisdiction. Thus, that this map shows a land use
designation for the subject parcel does not establish that the City has CDP jurisdiction in
this area. The record shows, instead, that the property where the proposed development
is to take place was excluded from the North City LUP and thus, permit authority was not
transferred to the City.

The City’s reliance on its own 1988 maps is also misplaced. The City cannot create CDP
jurisdiction simply by adopting a map depicting the area as fully certified, when the
record shows that the area was excluded from both LUP and IP certification. Not only
does the Commission’s history of certification show that this proposed development is in
an area of deferred certification, but the City’s past actions demonstrate its understanding
that it does not have coastal permitting jurisdiction in this area. For example, one of the
CDPs reviewed by the Commission in this same general vicinity includes an application
by the City of San Diego for a bike path along Via de la Valle. This shows that the City
acknowledges that the area is within the Commission’s, not the City’s, permit
jurisdiction.

Commission staff has repeatedly informed the City and the applicant that it retains
jurisdiction in this area. During review of the project by the City, dating back to 2006,
Commission staff advised City staff and the applicants that the CDPs being processed by
the City would not be valid, as the Coastal Commission has CDP jurisdiction over this
area. (Exhibit Nos. 4-10) Because work commenced on the development pursuant to the
City-issued CDP, including demolition of the theatres and grading of the site,
Commission staff posted a Notice of Violation on July 22, 2011 and the applicant has
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subsequently submitted a CDP application to the Commission, under protest, pending the
outcome of this dispute resolution. However, work on the project has continued.

This office’s February 18, 2009 response letter specifically concludes the Coastal
Commission has permit jurisdiction over the site and that it is CCC staff’s position that
the question regarding permit jurisdiction at Flower Hill Mall has been resolved.
Commission staff also commented on the draft EIR for the project (Exhibit #9) once
again asserting CDP authority. A short letter was also sent April 18, 2011 in reference to
the project being on the April 19, 2011 City Council Docket acknowledging no reply
since the February 18, 2009 letter and that a CDP is required from the Coastal
Commission. No further letters of comment or any form of communication were
received from either the City or the applicant until receipt of the Notice of Final Action
on the CDP for the demolition and new construction on July 22, 2011.

Staff is recommending the Commission concur with the Executive Director’s conclusion
that the proposed project is within the area of deferred certification. As explained in
these findings, the City’s analysis of this issue is faulty, and in direct conflict with the
provisions of the Coastal Act that require specificity in certified Land Use Plans
regarding location, intensity and density of use. This lack of specificity was the very
reason that certification was deferred in this area. Land use planning to develop the
goals, objectives and policies applicable to development in this area has not yet occurred
and thus, the Commission has continued to issue permits for development in the San
Dieguito River Valley north of the North City West Community Plan area since
certification of the City’s LCP in 1988. The list of substantive file documents include a
number of CDPs issued by the Coastal Commission for the San Dieguito River Valley
area of deferred certification of which the subject site is a part.

(C:\Documents and Settings\Imceachern\Desktop\6-11-67-EDD City of San Diego Flower Hill Mall final.doc)



COASTAL DEVELOPMENT PERMI’ERE@EWE
NOTICE OF FINAL ACTION

California Coastal Commission, San Diego Area Office JuL 21 201
7575 Metropolitan Drive, Suite 103, San Diego, CA 92108-4402 CALF UK.
- COASTAL COMMISSIC
Phone (619) 767-2370 SAN DIEGG COAST DISTRICH

DATE: July 15, 2011

The following project is located within the City of San Diego Coastal Zone. A Coastal Permit
application for the project has been acted upon as follows:

PROJECT NAME - NUMBER:  Flower Hill Promenade — Project No. 172026,
Environmental Impact Report No. 172026, State
Clearinghouse No. 2009021078

PROJECT DESCRIPTION: Demolish the existing 14,000 square foot theatre; construct
a two-story, approximately 72,695 square-foot commercial
and office building structure; construct an approximate
82,739 square-foot, three-story parking structure with a
single level below ground, and includes a 2,300 square-foot
storage area in the structure; parcel lot line adjustment;
and vacation of portions of an existing water utility

easement.
LOCATION: | 2720 Via de la Valle (APN’s 298-490-43 and -44) at the
northwest corner of Via de la Valle and San Andres Drive.
APPLICANT'S NAME Prote‘a Flower Hill Mall, L.L.C.
FINAL ACTION: APPROVED WITH CONDITIONS
ACTION BY: City Council
ACTION DATE: April 19, 2011

CONDITIONS OF APPROVAL: See attached Permit.

FINDINGS: See attached Resolution.
X Not appealable to the Coastal Commission

CITY CONTACT: Tim Daly
Development Services Department
1222 First Avenue, MS 501
San Diego, CA 92101-4153
Phone/e-mail : (619) 446-5356 / tdaly@sandiego.gov

EXHIBIT NO. 1
APPLICATION NO.
6-11-67-EDD

Notice of Final Action|

Revised 4/08/10 HMD

&California Coastal Cormmission
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INTERNAL ORDER NUMBER: 23432020

COASTAL DEVELOPMENT PERMIT NO. 619980
FLOWER HILL PROMENADE PROJECT NO. 172026; MMRP
‘ CITY COUNCIL

This Coastal Development Permit No. 619980 is granted by the City Council of the City of San
Diego to Protea Flower Hill Mall, L.L.C. and Protea Flower Hill West, L.L.C., both California
Limited Liability Companies, Owners and Permittees, pursuant to San Diego Municipal Code
[SDMC] section 126.0701. The 15.14-acre site is located at 2720 Via de la Valle in the CC-1-3
and Coastal Overlay (non-appealable) Zones of the City of San Diego General Plan and North
City Local Coastal Program Land Use Plan areas. The project site is legally described as Parcel 1
and 2 of Parcel Map No. 20470 in the City of San Diego, County of San Diego, State of
California, filed n the Office of the County Recorder of San Diego County, April 17, 2008.

Subject to the terms and conditions set forth in this Permit, permission is granted to
Owners and Permittees to demolish the existing 14,000 square-foot theater, and to construct
approximately 74,995 square feet of new building area for commercial, office, and storage space,
and a new 82,739 square-foot, gross floor area parking structure at an existing commercial
development, described and identified by size, dimension, quantity, type, and location on the
approved exhibits [Exhibit "A"] dated April 19, 2011, on file in the Development Services

Depariment.
The project shall include:

a. Demolition of the existing 14,000 square-foot theatre building;
b. Construction of a two-story, approximately 72,695 square-foot commercial and office

building structure;
c. Construction of an approximate 144,792 square-foot parking structure with 397 spaces

and consisting of approximately 82,739 square-foot, three-story portion above ground
and approximately 62,053 square-foot below ground, which includes a 2,300 square-
foot storage area in the structure;
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b. Landscaping (planting, irrigation and landscape related improvements);

c. Off-street parking;

d. A stepped retaining wall structure of approximately 220 linear feet and 47 feet in height
at the highest point; and

Public and private accessory improvements determined by the Development Services
Department to be consistent with the land use and development standards for this site in
accordance with the adopted community plan, the California Environmental Quality
Act [CEQAT and the CEQA Guidelines, the City Engineer’s requirements, zoning
regulations, conditions of this Permit, and any other applicable regulations of the

SDMC.

STANDARD REQUIREMENTS:

1. This permit must be utilized within thirty-six (36) months after the date on which all rights
of appeal have expired. If this permit is not utilized in accordance with Chapter 12, Article 6,
Division 1 of the SDMC within the 36 month period, this permit shall be void unless an
Extension of Time has been granted. Any such Extension of Time must meet all SDMC
requirements and applicable guidelines in effect at the time the extension is considered by the

appropriate decision maker.

2. No permit for the construction, occupancy, or operation of any facility or improvement

P

described herein shall be granted, nor shall any activity authorized by this Permit be conducted
on the premises until:

a.  The Owners/Permittees signs and returns the Permit to the Development Services
Department; and

b.  The Permit is recorded in the Office of the San Diego County Recorder.

3. While this Permit is in effect, the subject property shali be used only for the purposes and
under the terms and conditions set forth in this Permit unless otherwise authorized by the

appropriate City decision maker.

4, This Permit is a covenant running with the subject property and all of the requirements and
conditions of this Permit and related documents shall be binding upon the Owners/Permittees

and any successor(s) in interest.

5.  The continued use of this Permit shall be subject to the regulations of this and any other
applicable governmental agency.

6.  Issuance of this Permit by the City of San Diego does not authorize the Owners/Permittees
for this Permit to violate any Federal, State or City laws, ordinances, regulations or policies
REV. 04/25/11
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including, but not limited to, the Endangered Species Act of 1973 [ESA] and any amendments
thereto (16 UJ.S.C. § 1531 et seq.}.

7. The Owners/Permittees shall secure all necessary building permits. The Owners/Permittecs
is informed that to secure these permits, substantial building modifications and site
improvements may be required to comply with applicable building, fire, mechanical, and
plumbing codes, and State and Federal disability access laws.

8. Construction plans shall be in substantial conformity to Exhibit “A.” Changes,
modifications, or alterations to the construction plans are prohibited uniess appropriate
application(s) or amendment(s) to this Permit have been granted.

9.  All of the conditions contained in this Permit have been considered and were determined-
necessary to make the findings required for approval of this Permit. The Permit holder is
required to comply with each and every condition in order to maintain the entitlements that are

granted by this Permit.

If any condition of this Permit, on a legal challenge by the Owners/Permittees of this Permit, is
found or held by a court of competent jurisdiction to be invalid, unenforceable, or unreasonable,
this Permit shall be void. However, in such an event, the Owners/Permittees shall have the right,
by paying applicable processing fees, to bring a request for a new permit without the "invalid"
conditions(s) back to the discretionary body which approved the Permit for a determination by
that body as to whether all of the findings necessary for the issuance of the proposed permit can
still be made in the absence of the "invalid" condition(s). Such hearing shall be a hearing de
novo, and the discretionary body shall have the absolute right to approve, disapprove, or modify
the proposed permit and the condition(s) contained therein.

10.  The Owners/Permittees shall defend, indemnify, and hold harmless the City, its agents,
officers, and employees from any and all claims, actions, proceedings, damages, judgments, or
costs, including attorney’s fees, against the City or its agents, officers, or employees, relating to
the issuance of this permit including, but not limited to, any action to attack, set aside, void,
challenge, or annul this development approval and any environmental document or decision.
The City will promptly notify Owners/Permittees of any claim, action, or proceeding and, if the
City should fail to cooperate fully in the defense, the Owners/Permittees shall not thercafter be
responsible to defend, indemnify, and hold harmless the City or its agents, officers, and
employees. The City may elect to conduct its own defense, participate in its own defense, or
obtain independent legal counsel in defense of any claim related to this indemnification. in the
event of such election, Owners/Permittees shall pay all of the costs related thereto, including
without limitation reasonable attorney’s fees and costs. In the event of a disagreement between
the City and Owners/Permittees regarding litigation issues, the City shall have the authority to
control the litigation and make litigation related dectsions, including, but not limnited to,
settlement or other disposition of the matter. However, the Owners/Permittees shall not be
required to pay or perform any settlement unless such settlement is approved by

Owners/Permittees.

REV.04/25/11
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ENVIRONMENTAL/MITIGATION REQUIREMENTS:

11. Mitigation reguirements in the Mitigation, Monitoring, and Reporting Program [MMRP]
shall apply to this Permit. These MMRP conditions are hereby mncorporated into this Permit by

reference.

12. The mitigation measures specified in the MMRP and outlined in Environmental Impact
Report No. 172026, shall be noted on the construction plans and specifications under the heading
ENVIRONMENTAL MITIGATION REQUIREMENTS.

13. The Owners/Permittees shall comply with the MMRP as specified in Environmental hmpact
Report No. 172026, to the satisfaction of the Development Services Department and the City
Engineer. Prior to issuance of any construction permit, all conditions of the MMRP shall be
adhered to, to the satisfaction of the City Engineer. All mitigation measures described in the
MMRP shall be implemented for the following issue areas:

Transportation and Circulation;
Biological Resources;
Paleontological Resources; and
Public Utilities (Solid Waste)

ENGINEERING REQUIREMENTS:

14. Pror to the issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall execute and obtain City approval of an
Encroachment Maintenance and Removal Agreement for the private storm drains, landscape,
irrigation and their appurtenances located within the City's right-of-way.

15. Prior to the issuance of any construction permit for buildings, the Owners/Permittees shall
enter into a Maintenance Agreement for the ongoing permanent Storm Water Best Management
Practices [BMP] maintenance, to the satisfaction of the City Engineer.

16. Prior to the issuance of any construction permit, the Owners/Permittees shall incorporate
any construction BMP’s necessary to comply with Chapter 14, Article 2, Division 1 (Grading
Regulations) of the Municipal Code, into the construction plans or specifications.

17. Prior to the tssuance of any construction permit, the Owners/Permittees shall incorporate
and show the type and location of all post construction BMP’s on the final construction
drawings, consistent with the approved Water Quality Technical Report.

18. The drainage system for this project shall be private and will be subject to approval by the
City Engineer.

19, Prior to the issuance of any construction permits, the Owners/Permittees shall obtain a
bonded grading permit for the grading proposed for this project. All grading shall conform to
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requirements in accordance with the City of San Diego Municipal Code to the satisfaction of the
City Engineer.

20. Development of this project shall comply with all requirements of State Water Resources
Control Board (SWRCB) Order No. 99 08 and the Municipal Storm Water Permit, Order No.
2001-01 (NPDES General Permit No. CAS000002 and CA S0108758), Waste Discharge
Requirements for Discharges of Storm Water Runoff Associated With Construction Activity. In
accordance with said permit, a Storm Water Pollution Prevention Plan (SWPPP) and a
Monitoring Program Plan shall be implemented concurrently with the commencement of grading
activities, and a Notice of Intent (NOI}) shall be filed with the SWRCB.

A copy of the acknowledgment from the SWRCB that an NOI has been received for this project
shall be filed with the City of San Diego when received; further, a copy of the completed NOI
from the SWRCB showing the permit number for this project shall be filed with the City of San
Diego when received. In addition, the owner(s) and subsequent owner(s) of any portion of the
property covered by this Permit and by SWRCB Order No. 99 08 DW(QQ, and any subsequent
amendments thereto, shall comply with special provisions as set forth in Section C.7 of SWRCB

Order No. 99 08 DWQ.

21. Prorto the issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the replacement of the
existing driveway on San Andres Drive to provide adequate sidewalk transitions, per Standard
Drawing G-14B, G-16 and SDG-100, to the satisfaction of the City Engineer.

22. Prior to the issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the installation of City
standard curb ramps with truncated domes, on both sides of the project entrances on Via De La
Valle and San Andres Drive, to the satisfaction of the City Engineer.

GEOLOGY REQUIREMENTS:

23. Pror to issuance of any construction permits, the Owners/Permittees shall submit a
geotechnical investigation report or update letter that specifically addresses the proposed
construction plans. The geotechnical investigation report or update letter will be reviewed for
adequacy to the satisfaction of the Geology Section of the Development Services Department

and the City Engineer.

24.  The Owners/Permittees shall submit an as-graded geotechnical report prepared in
accordance with the City's "Guidelines for Geotechnical Reports" following completion of the
grading. The as-graded geotechnical report will be reviewed for adequacy to the satisfaction of
the Geology Section of the Development Services Department and the City Engineer prior to
exoneration of the bond and grading permit close-out.
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LANDSCAPE REQUIREMENTS:

25, In the event that the Landscape Plan and the Site Plan conflict, the Site Plan shall be
revised to be conststent with the Landscape Plan such that landscape areas are consistent with the

Exhibit “A,” Landscape Development Plan.

26. Prior to issuance of any construction permits for buildings (including shell), complete
landscape and irrigation construction documents consistent with the Landscape Standards shall
be submitted to the Development Services Department for approval. The construction documents
shall be in substantial conformance with Exhibit “A,” Landscape Development Plan, on file in

the Office of the Development Services Department.

27.  New landscape planting materials, including trees, shrubs and specimen plants shall exceed
the City’s minimum standards and provide the height, width and coverage needed that will
provide significant screening of buildings and stmctures at the time of installation.

28.  Construction plans within the public right of way shall take into account a 40 square-foot
area around each tree which 1s unencumbered by hardscape and utilities as set forth under LDC

142.0403(b)(5).

29, Prior to issuance of any Certificate of Occupancy, it shall be the responsibility of the
Owners/Permittees to install all required landscape and obtain 2]l required landscape inspections.
A "No Fee" Street Tree Permit shall be obtained for the installation, establishment, and on-going

maintenance of all sfreet trees.

30. If anyrequired landscape (including existing or new plantings, hardscape, landscape
features, etc.) indicated on the approved construction document plans is damaged or removed
during demolition or construction, it shall be repaired and/or replaced in kind and equivalent size
per the approved documents to the satisfaction of the Development Services Department within
30 days after the date of damage, issuance of Certificate of Occupancy, or Final Landscape

Inspection.

31. Any required planting that dies within three years of installation shall be replaced within 30
calendar days of plant death with the same size and species of plant material shown on the
approved plan. Required shrubs or trees that die three years or more after installation shall be
replaced with 15-gallon size or 60-inch box size material, respectively. Development Services
may authorize adjustment of the size and quantity of replacement material where material
replacement would occur 1n inaccessible areas or where the existing plant being replaced is
larger than a 15-gallon shrub or 60-inch box tree.

PLANNING/DESIGN REQUIREMENTS:

32. Upon completion of the development, the Owners/Pemmitices shall maintain a minimum of
866 off-street parking spaces (including 9 carpool spaces, 15 standard accessible spaces and 3
van accessible spaces), 10 motorcycle spaces, and 8 bicycle spaces with rack{s) shall be provided
on the property at all times in the approximate locations shown on the approved Exhibit “A™ and
REV. 04/25/11
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as required by the Land Development Code. All on-site parking stalls and aisle widths shall be
in compliance with requirements of the City's Land Development Code and shall not be
converted and/or utilized for any other purpose, unless otherwise authorized in writing by the

Development Services Director.

33. A topographical survey conforming to the provisions of the SDMC may be required if it is
determined, during construction, that there may be a conflict between the building(s) under
construction and a condition of this Permit or a regulation of the underlying zone. The cost of
any such survey shall be borne by the Owners/Permittees.

34. Prior to the issuance of construction permits for buildings, pedestrian paths shall be shown
on the construction documents consistent with Exhibit “A.” The paths shall be continuous, clear
of obstructions, easily identifiable as pedestrian paths, and visually distinguishable from other
hardscaping. Pedestrian paths shall be separated from vehicular access areas by wheelstops,
curbs, landscaping, or other physical barriers, except when crossing driveways or aisles.

35. Pror to the issuance of construction permits for buildings, construction documents shall
fully illustrate the incorporation of the following sustainable design features on the new
structures and on the site and landscape plans:
. The installation of energy-efficient lighting and lighting contro! systems;
. The installation of energy-efficient heating and cooling systems, apphances and
equipment, and control systems;
¢  Limiting the hours of operation of outdoor lighting;
. The use of thermal-efficient glazing/fenestration systems;
. The use of "cool" roof material;
. The creation of water-efficient landscapes; and
e  The installation of water-efficient irrigation systems and devices, such as soil
moisture-based irrigation controls.

36. All signs associated with this development shall be consistent with sign criteria established
by either the approved development’s Comprehensive Sign Plan No. 1, daled February 6, 1976

or the City-wide sign regulations.

37.  All private outdoor lighting shall be shaded and adjusted to fall on the same premises
where such lights are located and in accordance with the applicable regulations in the SDMC.

TRANSPORTATION REQUIREMENTS:

38. Prior to issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the construction of a
minimum 5-foot wide non-contiguous sidewalk along the project's frontage along Via de la Valle
as shown on the project's Exhibit "A," to the satisfaction of the City Engineer,

REV. 04/25/11

Page 7 of 12

ORIGINAL



8293

39.  Prior to 1ssuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the construction of a
minimum 5-foot wide non-contiguous sidewalk along the project's frontage along San Andres
Drive as shown on the project's Exhibit "A," to the satisfaction of the City Engineer.

40. Prior to issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the installation of a "Keep
Clear" marking on the pavement on-site, where the project driveway on Via de la Valle meets the
east/west circulation aisle, approximately 100 feet north of Via de la Valle. Additionally, stop
signs shall not be placed facing northbound traffic at the location where the main project
driveway meets the east/west circulation aisle.

41, Prior to issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall dedicate 5 feet along the project frontage on San
Andres Drive to provide a minimum ! 0-foot curb to property line distance, to the satisfaction of

the City Engineer.

42,  Prior to issuance of the construction permit for buildings, the Owners/Permittees shail
provide evidence of a recorded Shared Parking Agreement that allows Assessor Parcel No. 298-
490-44 the right to use 528§ automobiie parking spaces on Assessor Parcel No. 298-490-43, to the

satisfaction of the City Engineer.

43. Prior to 1ssuance of a Certificate of Occupancy, Owner/Permittee shall provide a Letter of
Credit, cash payment, or bond equal to 7.7 percent of the Black Mountain Ranch Facilities
Financing Plan Fiscal Year 2006 cost estimate to complete the planned improvements identified
in the Black Mountain ranch Public Facilities Financing Plan as Project No. T-32.1 for the
widening of Via de la Valle between San Andres Drive to El Camino Real (West), from a two
lane to a four lane roadway. Prior to the issuance of the first building permitt for a structure,
Owner/Permittee shall pay the estimated cost, approved by the City Engineer, to form a cost
reimbursement district to collect any funds necessary to complete Black Mountain Ranch
Facilities Financing Plan Project T-32.1.

Prior to issuance of any construction permit, the Owner/Permittee shall pay 25% of the estimated
cost, approved by the City Engineer, to establish a funding bank for processing any possible
future Cost Reimbursement District application by others, to assist in collection of any funds
necessary to complete Black Mountain Ranch Public Facilities Financing Plan Project T-32.1.
The balance shall be paid prior to issuance of any construction permit for a building.

44, Prior to issuance of any construction permit for a building, excluding a permit for the
retaining wall, the Owners/Permittees shall assure by permit and bond the widening of the

project driveway on Via de la Valle to provide one southbound left, one southbound
through/right, and one southbound right lane, to the satisfaction of the City Engineer.

REV. 04/25/11
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WASTEWATER REQUIREMENTS:

45. All onsite sewer facilities that serve only this lot shall be private.

46. Prior to the issuance of any Certificate of Occupancy, the Owners/Permittees shall install
all sewer facilities required by the accepted sewer study necessary to serve this development.
Sewer facilities as shown on the approved plans may require modification based on the accepted
sewer study, to the satisfaction of the Director of Public Utilities and the City Engineer.

47. Prior to the tssuance of any construction permits for public improvements, the
Owners/Permittees shall grant adequate sewer, and/or access easements for all public sewer
facilities that are not located within public rights of way, to the satisfaction of the Director of
Public Utilities. Easements shall be surfaced with suitable approved material, to the satisfaction

of the Director of Public Utilities and the City Engineer.

48. Prior to the issuance of any construction permits for public improvements, the
Owners/Permittees shall execute and obtain City approval of an Encroachment, Maintenance,
and Removal Agreement for all proposed improvements, including grading, utilities,
landscaping, and enhanced paving located in or over any public sewer access casement, to the
satisfaction of the Director of Public Utilities and the City Engineer.

49. Structures or landscaping shall not be installed in or over any sewer easement that would
inhibit access to replace a section of main or provide access to any manhole or isolated section of

main.

50. Trees shall not be installed within ten feet of any sewer facilities or in any sewer access
casement. Shrubs exceeding three feet in height at maturity shall not be installed within ten feet

of any public sewer main or within access easements,

51. Other utilities, including gas, electric, telephone and fiber optic cable, shall not be located
within ten feet of any public sewer main when these utilities are installed parallel to the sewer
main. General Utility Easements (GUE) tn private roads and driveways shall be sized with
sufficient width to provide for other agencies facilities. In side yards or other non-street areas, a
GUE must be dedicated for the exclusive use of the City of San Diego Public Utilities
Department, to the satisfaction of the Director of Public Utilities and the City Engineer. Any
other agencies will require separate easements.

52. The Owners/Permittees shall design and construct all proposed public sewer facilities to the
most current edition of the City of San Diego's Sewer Design Guide, to the satisfaction of the
Director of Public Utilities and the City Engineer.

53, The proposed private underground sewer facilities located within a single lot shall be
designed to meet the requirements of the California Plumbing Code and shall be reviewed as part
of the construction permit building plan check, to the satisfaction of the Director of Public

Utilities and the City Engineer.

REV. 04/25/11
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54.  Prior to the issuance of any construction permits, excluding permits for demolition and/or
retaining wall activities, the Owners/Permittees shall provide written verification to the City of
San Diego from the City of Solana Beach indicating this site is authorized to discharge sewer
flows into the City of Solana Beach wastewater system, to the satisfaction of the Director of

Public Utilities and the City Engineer.

55, The Owners/Permittees shall design, obtain permits, and construct all proposed (private and
public) sewer facilities to the most current laws, ordinances, and regulations of the City of
Solana Beach, to the satisfaction of the City Engineer of the City of Solana Beach. The type of
sewage discharged into the sewer system shall meet the requirements and restrictions of the San

Elijo Joint Powers Authority.

56. Prior to the issuance of any construction permit, excluding permits for demolition and/or
retaining wall activities, the Owners/Permittees shall provide a copy of a final report, prepared
for the City of Solana Beach, conducting an existing conditions flow measurement on the
existing 12-inch diameter vitrified clay pipe (VCP) in Via de la Valle, west of the project site.
The flow measurements shall occur during both the AM and PM peak hours for three days,
including a weekend, to the satisfaction of the Director of Public Utilities and the City Engineer.

57. Prior to the issuance of any construction permit, exciuding permits for demolition and/or
retaining wall activities, the Owners/Permittees shall provide evidence that an agreement has
been fully executed between the City of Solana Beach and the Owners/Permittees. The
agreement shal] require the Owners/Permittees to perform a flow measurement survey of the
existing 12-inch diameter vitrified clay pipe (VCP) in Via De La Valle within one month after
full occupancy of the new shopping center. The flow measurements shall occur during both the
AM and PM peak hours for three days, inciuding a weekend. 1f 1t is determined, by the City
Engineer of the City of Solana Beach, that the existing system 1s inadequate to convey the
additional flow due to this project expansion, the agreement shall require the Owners/Permittees
to improve the existing wastewater distribution system to the satisfaction of the City Engineer of

the City of Solana Beach.

WATER REQUIREMENTS:

58. Prior to the issuance of any construction permits for public improvements, the
Owners/Permittees shall assure by permit and bond the design and construction of two 12-inch
diameter water mains within a 24-foot wide minimum water easement. The water mains must be
connected with 20-inch x 20-inch x 20-inch tee and three valves to the existing 20-inch diameter
water inain in Via De La Valle right-of-way adjacent to the project site, to the satisfaction of the

Director of Public Utilities and the City Engineer.

59. The Owners/Permittees shall execute and obtain City approval of an Encroachment,
Maintenance, and Removal Agreement(s), for all acceptable encroachments into the water
easement, including but not limited to structures, enhanced paving, or landscaping. No structures
or landscaping of any kind shall be installed in or over any vehicular access roadway.

REV. 04/25/11
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60. Prior to the issuance of any construction permits for public improvements, the
Owners/Permittees shall assure by permit and bond the design and construction of any new water
service(s) outside of any driveway, and the disconnection at the water main of the existing
unused water service adjacent to the project site, to the satisfaction of the Director of Public

Utilities and the City Engineer.

61. Prior to the issuance of any construction permits for buildings, the Owners/P ermittees shall
apply for a plumbing permit for the installation of appropriate private back flow prevention
device, on irrigation water service, to the satisfaction of the Director of Public Utilities and the

City Engineer.

62. Pror to the issuance of any Certificates of Occupancy for buildings, all public water
facilities shall be complete and operational to the satisfaction of the Director of Public Utilities

and the City Engineer.

63. The Owners/Permittees shall design and construct all proposed public water facilities in
accordance with established criteria in the most current edition of the City of San Diego Water
Facility Design Guidelines and City regulations, standards and practices pertaining thereto.
Public water facilities, and associated easements, as shown on approved Exhibit "A" shall be

modified at final engineering to comply with standards.

INFORMATION ONLY:

¢ The issuance of this discretionary use permit alone does not allow the immediate
commencement or continued operation of the proposed use on site. The operation allowed
by this discretionary use permit may only begin or recommence afier all conditions listed
on this permit are fully completed and all required ministerial permits have been issued and

received final inspection.

¢ Any party on whom fees, dedications, reservations, or other exactions have been imposed
as conditions of approval of this Permit may protest the imposition within ninety days of
the approval of this development permit by filing a written protest with the City Clerk
pursuant to California Government Code section 66020.

¢ This development may be subject to impact fees at the time of construction permit
1ssuance.

¢ The top level of the parking structure shall include landscaped trellis structures and
additional landscape features as exhibited and agreed upon by the Owner/Permittee during

the City’s public hearing.
APPROVED by the City Council of t‘ljle City of San Diego on April 19, 2011 and Approved

. AN AR
Resolution Number R- 5t ¢
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Permit Type/PTS Approval No.: CDP No. 619980
Date of Approval: April 19, 2011

P

AUTH TED CITY OF SANDIEGO DEVELOPMENT SERVICES
DEP TM T

/ Stgmmu on fite

{ I il — = o
Tim Daly ~

Development Project Manager

NOTE: Notary acknowledgment
must be attached per Civil Code
section 1189 et seq.

The undersigned Owners/Permittees, by execution hereof, agrees to each and every condition
of this Permit and promises to perform each and every obligation of Owners/Permittees

hereunder.

Protea Flow ; LLC.,
ifornia Limite%iab ity Company

ro/Permitt
Signature en fite

By v

NAME  Zosrcs @ipresms
TITLE PTGl B

West, LL.C.,
Liability Company

Protey, Flower Hill
Signature on file

NAME - geazr  Epcso
TITLE At ol e eBGL .

NOTE: Notary acknowledgments S
must be attached per Civil Code ‘ ORIG | NAL

section 1189 et seq.
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CALIFORNIA ALL-PURPOSE ACKHOWLEDGMENT o

State of California

County ot San Diego
on May 25, 2011 before me, __Raquel Herrera, Notary Public
O

st kst Mames wrd Trtie o The Cithoet

LR ——

Hamala o Skprerie

personaity appeared

who proved to me on the basis of satistactory evidence 1o

be te personis) whose nameis) isame subscribed to the

within instrument and acknowledged to me that

shefthey executed the same in (ighherttherr authorized

RAQUEL HERRERA capacityties), and that by(hismerftheir signatureis) on the

A Commission # 1779894 instrumant the personés), or the entity upon behal! of

Notary Public - Callfomia ! which the personis) actad, executed the instrumernt.

San Diego T ounty =

Com: | certity undar PENALTY OF PERJURY under the laws

of the Stale of Calilornia that the foregoing paragraph is
true and commedt.

WITNESS my hand and official seal.

Signature _.*_ Siguatww an pﬂe (e

OPTIONAL —

Though the arkormation Delpw 1s nol reqguirat] by iaw, i@ May prove vakmiie fo persons ratving on the do.,ums-n-
and coud praven! frautiient remows! ang regitechme st of s ovm 10 enaifer document.

e hiogary ol Abdh

Description of Attached Document

Tite o Type of Document._FLOWER HILL PROMENADE - PROJECT NO. 172026

Document Date: April 19, 2011 Numbar of Pages __ 12

Signer{s} Other Than Named Above:

Capacity(ies) Ciaimed by Signer(s)

Stgnaars Name: Signer's Name.
_. indiwdual Indivigesd
" Corporate Ofticer ~ Title{s): __lotporale Ofﬁcsr —_ ng R

. Partner — " Limited . Gensarai

- Fanner— o Limited - Genord! prapyprrry RIGHT THULAGPRINT
" Anorasy in Fact OF SIGHER: 7 Atiornay in Facl OF SIGHER

. Trusiee i here f ~ Trustes Tope ml thieres e
—. Guardian or Consenator L Guardian or Consarvator [
T Other: : - Otha ‘ :

|
I Sagreer Is Representing: -

Signer is F&W

O-‘U(T!Hﬁaﬂd H:n.nr', Ammru W@::‘JDESWM ”UHux"-ﬂZ?-(‘.‘?mmwm A 'B1J"U-N.. wwNalrr-iN‘.&ryum Ilem f!:‘ﬁ)" H.mmur Cod Tegh- -vm-1ﬁ-tl‘)10'6—ﬁ‘.a..?



CERTIFICATE OF ACKNOWLEDGMENT

State of California

County of  Senr plege

On S7te /|y before me,

ARAH AUy

£ Motmry Py \

Sedllyrey S

F 5SS ar o usd

(Here nsert name and title of the officer)

CALIFORNIA ALL-PURPOSE 9299 ‘l

personally appeared

is true and correct.

WITNESS my hand and official seal.

who proved to me on the basis of satisfactory evidence to be the personis) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same 1n his'her/their authorized
capacity(igh), and that by his/hér/their signature(g) on the instrument the personfs), or the entity upon behalf of
which the person{#) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph

e

ARASH NASSERI
COMM. #1756082
Notary Puphic - Cablormia
San Diege County
My Comm. Expires Jul. B, 2011_[’

b
Z
Ey
O

(Notry Seal)

Signature SW e ﬁ“fe

DESCRIPTION OF THE ATTACHED DOCUMENT
A Lefm N I ﬁﬁf{;vvy C—ﬁ}ﬁll\ Lot 1]

(Title or deseription of attached document)

W 'Ml’-é\CI?‘%J {:4'\ J{i/\&

{Titie or descoiption of attached document ¢ontinued)
hg’ w o A

Document Date

Number of Pages

i Additional information)

CAPACITY CLAIMED BY THE SIGNER
. Individual (s)
O Corporate Officer

(Title)
1 Partner{s)
, [ Attorney-in-Fact
L1 Trustee(s)
—

Other _p~an g9 a9 Aer~bu
Y/ T

2008 Version CAPA v{2.10.07 800-873-9865 www Notary(Classes.com

ADDITIONAL OPTIONAL INFORMATION

INSTRUCTIONS FOR COMPLETING THIS FORM

Anmv acknawiedgment completed in Calfforna mus: contain verbiage exactiy as
appears above in the notary section or a separate acknowledgmens form must be
properly completed and attached to thar documeni. The only exceprion is if a
document is to be recorded outside of California. fn such instances, anv aliernative
acknowledgment verbiage as may be printed on such a document so long as the
verbiage does nof require the nowary to do something thai is illegal for a rotarv in
California fie. certifing the authorized capacity of the signer). Please check the
document carefully for proper notarial wording and attach this jorm if required.

» State and County information must be the State and County where the document
signer(s; personally appeared before the notary public for acknowledgment,

+ Date of notarization must be the date that the signer(s) personally appeared which
must also be the same date the acknowledpment is completed.

¢ The notary public must pint his or her name as it appears within his or her
commission followed by a comma and then vour title (notary pubtic).

+ Pnnt the name(s) of document signer(s) who personally appear at the ume of

notarization,

Indicate the correct smgular or plural fors by cmssing off incarrect forms {i.e.

be/she/they— 1s /are ) or cucling the correct forns. Failure wo correctly indicate this

nformation may lead to rejection of document recording,.

+ The notary seal unpression must be clear and photographically reproducibie.
Impression must not cover text or lines. }f seal unpression smudges, re-seal if a
sufficient area pennits, otherwise complete a different acknowledgment form.

» Signature of the notary public must match the signature on [file with the office of
the county clerk.

++  Additional information is not required but could help to ensure this
acknowledgment is not misused or attached to a different document,

% Indicate title or type of attached document, number of pages and date.

< Indicate the capacity clanned by the signer. I the claimed capacity is 2
corporate officer, indicate the title (i.e. CEOQ, CFQ, Secretary).

* Securely attach this document to the signed document




Passed by the Council of The City of San Diego on APR 19201 , by the following vote:

-l

ISNSHE NS SCuh SE SN

Councilmembers

Sherri Lightner
¥ewvin Faulconer
Todd Gloria
Anthony Young
Carl DeMaio
Lornie Zapf
Marti Emerald

Dawvid Alvarez

Date of final passege APR 19 .20” -

G300

Nays Not Present Recused
O [ N
Il N 7
[ N L
U [ |
[ il O
L il C
0 [ L]

0 L O

AUTHENTICATED BY:

(Seal)

JERRY SANDERS
Mayer of The City of San Diego, California.

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California.

By_é-_SJ:WMﬁwf 1_7—»&4& . Deputy

Office of the City Clerk, San Diego, California

e R

Resolution Number R-__*’

e e ey
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Passed by the Council of The City of San Diego April 19. 2011, by the following vote:

YEAS: LIGHTNER, FAULCONER, GLORIA, YOUNG, DEMAIO, ZAPF,
EMERALD; ALVAREZ.

NAYS: NONE.
NOT PRESENT: NONE.
RECUSED: NONE.

AUTHENTICATED BY:
JERRY SANDERS
Mayor of The City of San Diego, California
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(Seal)

By: Debbie Levenson-Cruz, Deputy

I HEREBY CERTIFY that the above and foregoing is a fuil, true and correct copy of
RESOLUTION NO. R-306773 approved by the Mayor of the City of San Diego, California on

April 19. 2011.

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

{SEAL)

Signaty , . .
By: /CQ,_ o ﬁfi ) Sig o fol& , Deputy
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APR 1 9 2011

RESOLUTION NUMBER R-

DATE OF FINAL PASSAGE

A RESOLUTION APPROVING COASTAL DEVELOPMENT
PERMIT NO. 619980 FOR THE FLOWER HILL PROMENADE

PROJECT NO. 172026

‘WHEREAS, Protea Flower Hill Mall, L.L.C. and Protea Flower Hill West, L.L.C., both
California Limited Liability Companies, Owners/Permittees, filed an application with the City of
San Diego for Coastal Development Permit [CDP] No. 619980 to demolish the existing 14,000
square-foot theater, construct approximately 74,993 square feet of new building area for
commercial, office, and storage space area, and a new 82,739 square-foot parking structure at an
existing commercial development known as the Flower Hill Promenade Project [Project], at 2720
Via de la Valle, and legally described as Parcel 1 and 2 of Parcel Map No. 20470 in the City of
San Diego, County of San Diego, State of California, filed in the Office of the County Recorder
of San Diego County, April 17, 2008, in the City of San Diégo General Plan and North City
Locai Coastal Program Land Use Plan areas, in the CC-1-3 and Coastal Overlay (non-appealable}
zones, and

WHEREAS, on March 10, 2011, the Planning Commission of the City of San Diego
considered CDP No. 619980, and pursuant to Resolution No. 4682-PC voted to recommend City
Council approval of the permit with certain conditions; and

WHEREAS, under Charter section 280(a)(2) this resolution is not subject to veto by the
Mayor because this matter requires the City Council to act as a quasi-judicial body, a public

hearing was required by law implicating due process rights of individuals affected by the
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Page 1 of 4 i @REGENA&

b
i
b

|



9303 ' (R-2011-760 REV.)

decision, and the Council was required by law to consider evidence at the hearing and to make

legal findings based on the evidence presented; and

WHEREAS, the matter was set for public hearing on April 19, 2011, testimony having

been heard, evidence having been submitted, and the City Council having fully considered the

matter and being fully advised concerning the same; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that it adopts the following

findings with respect to Coastal Development Permit No. 619980:

A.

COASTAL DEVELOPMENT PERMIT - SECTION 126.0708

1. The proposed coastal development will not encroach upon any existing
physical aceess way that is legally used by the public or any proposed public
accessway identified in a Local Coastal Program land use plan; and the proposed
coastal development will enrhance and protect public views to and along the ocean
and other scenic coastal areas as specified in the Local Coastal Program land nse
plan. The proposed development is located approximately one mile from the ocean.
Therefore, it does not encroach upon any existing or proposed physical accessway used
by the public to reach the shore. The project site is curently developed with an existing
shopping center. The proposed project would expand and reconfigure the shopping center
to include 74,995 square feet of new building area for commercial, office, and storage
space area, and a new 82,739 square-foot multi-ievel parking structure. The ocean is
currently not visible from the project site. The project site 1s visible from the northbound
lanes of Interstate 5, the Del Mar Shopping Center, and San Dieguito Lagoon to the south.
The site is minimally visible from Interstate 5 southbound lanes due to the raised portion
of the freeway and the proximity of the development to the vegetated slope. The visual
stature and bulk of the proposed buildings will be partly offset by their proximity and
placement below the slope on the north and west sides of the project. The project will not
be substantially more visible from public spaces than the existing development. The
market building will be closer to Via del la Valle and farther from the slope than the
current cinema building, making it more prominent from roadways. However, the
structures proposed on site would not obstruct any public viewing areas since the site sits
lower than topographical features immediately to the north. The project is near the San
Dieguito Lagoon; however, the Del Mar Shopping Center is situated between the Lagoon
and the proposed project and currently obstructs views nearest to the site. For these
reasons, the proposed project would not result in any impacts to public views to and along

the ocean.
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2. The proposed coastal development will not adversely affect environmentally
sensitive lands. The project site is currently developed and there are no environmentally
sensitive habitats on the site, nor is the site adjacent to the City of San Diego’s Multi
Habitat Planning Area. The existing slopes on the site are manufactured and do not meet
the definition of environmentally sensitive lands. The nearest environmentally sensitive
lands are associated with the San Dieguito Lagoon which lies approximately 1,000 feet
south of the project. The project site is separated from the lagoon by Via de la Valle and
the Del Mar Shopping Center. The separation of the project from the lagoon will avoid
direct impacts and reduce indirect impacts on this environmentally sensitive resource. In
addition to the spatial separation, impacts to environmentally sensitive lands will be
minimized by implementation of water quality control measures mandated by City’s
Municipal Strom Water Permit and water quality regulations. Additionally, the project
proposes to implement several green building standards including a water filtration
system for storm drains. Therefore, the proposed development will not adversely affect

environmentally sensitive lands.

3. The proposed coastal development is in conformity with the certified Local
Coastal Program land use plan and complies with all regulations of the certified
Implementation Program. The certified Local Coastal Program land use plan 1s
consistent with the City of San Diego General Plan (General Plan) and North City Local
Coastal Program (LCP) Land Use Plan land use designations. The project proposes uses
consistent with the General Plan land use designation (commercial employment, retail,
and services) and implementing zone (CC-1-3). It is covered by the City’s Local Coastal
Program, which is included in the Coastal Resources section of the Conservation Element
of the General Plan. The Conservation Element of the General Plan includes several
policies to implement the Local Coastal Program. The proposed project complies with the
relevant policies of the prograimn. The Conservation Element includes policies to reduce
runoff and improve the quality of runoff discharged imto coastal waters, encourage
conservation measures and water recycling programs that eliminate or discourage
wasteful uses of water, develop and expand water-efficient landscaping, and improve
urban runoff water quality through implementation of storm water protection measures.
The Flower Hill project proposes several sustainable techniques which will implement
these policies such as using landscaping with Jow water requirements, using water-
efficient irrigation contro] systems and devices, such as soil-moisture based irrigation
controls, retaining storm water runoff within landscaped areas where possible, and
installing a water filtration system for storm drains. Therefore, the project is in
conformance with the regulations of the certified Local Coastal Program and

Implementation Program.

4. For every Coastal Development Permit issued for any coastal development
between the nearest public road and the sea or the shoreline of any body of water
located within the Coastai Overlay Zone the coastal development is in conformity
with the public access and public recreation policies of Chapter 3 of the California
Coastal Act. The proposed coastal development does not lie between the nearest public
road and the sea or the shoreline of any body of water located within the Coastal Overlay
Zone. The development will have no affect upon public access ard-theTecrEation policies

Page 3 of 4 | ORIGINAL



Q305

(R-2011-760 REV.)

of Chapter 3 of the California Coastal Act and therefore be in conformance with such
Act.

The above findings are supported by the minutes, maps and exhibits, all of which are
herein incorporated by reference.

BE IT FURTHER RESOLVED, that Coastal Development Permit No. 619980 is granted
to Protea Flower Hill Mall, L.L.C. and Protea Flower Hill West, L.L..C., both California Limited
Liability Companies, Owners/Permittees, under the terms and conditions set forth in the permit
attached hereto and made a part hereof.

APPROVED: JAN GOLDSMITH, City Attorney
By T

Nina Fain
Deputy City Attorney

NF:js

03/07/11
04/25/11 Revised
Or.Dept: DSD
R-2011-760
PL#2010-00941
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THE City oF San DGO
DEC 2 4 2006

COASTAL DEVELOPMENT PERMIT ALFORMIA
NOTICE OF FINAL ACTION COASTAL COMMISSION

i BIEG® COAST BISTRICT
California Coastal Commission, San Diego Area Office SAN BIEG
7575 Metropolitan Drive, Suite 103, San Diego, CA 92108-4402
Phone (619) 767-2370

DATE: December 11, 2008

The following project is located within the City of San Diego Coastal Zone. A Coastal Permit
application for the project has been acted upon as follows:

PROJECT NAME - NUMBER: Paradise Grille- Project No. 149335

PROJECT DESCRIPTION: Process Two Coastal Development Permit to expand an
existing, approximately 2,500 square foot restaurant from a single level restaurant to a multi-
level restaurant, including an outside dining area.

LOCATION: 2690 Via De La Valle, Suites D-110 and D-210.
APPLICANT'S NAME Conor Adair, President, Paradise Grille
FINAL ACTION: APPROVED WITH CONDITIONS
ACTION BY: Planning Commission on Appeal

ACTION DATE: December 11, 2008

CONDITIONS OF APPROVAL: See attached Permit.

FINDINGS: See attached Resolution.
X Not appealable to the Coastal Commission

CITY CONTACT: Helene Deisher
Development Services Department
1222 First Avenue, MS 501
San Diego, CA 92101-4153
Phone: (619) 446-5223

Revised 12/14/07 rh

EXHIBIT NO. 2

APPLICATION NO.
6-11-67-EDD

Notice of Final Actionr

mCalifornia Coastal Commission |
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PLANNING COMMISSION RESOLUTION NO.4484-PC DEC 2 4 2008
COASTAL DEVELOPMENT PERMIT NO. 526176
PARADISE GRILLE PROJECT NO. 149335 CALIFORNIA

COASTAL COMMISSION
QAN PIREIS ERIART PISTRIEE

WHEREAS, PROTEA FLOWER HILL MALL, L.L.C., A CALIFORNIA LIMITED LIABILITY
COMPANY, Owner, and PARADISE GRILLE INC., Permittee, filed an application with the City of San
Diego for a permit to expand an existing, approximately 2,500 square foot restaurant, from a single level
restaurant to a multi-level restaurant including an outside dining area (as described in and by reference to
the approved Exhibits "A" and corresponding conditions of approval for the associated Permit No.
526176), on portions of a 15.14 acre site;

WHEREAS, the project site is located at 2690 Via De La Valle, Suites D-110 and D-210 in the CC-1-3
zone, within the City’s General Plan;

WHEREAS, the project site is legally described as Parcel 1 of Parcel Map No. 7413;

WHEREAS, on August 29, 2008, the Development Services Department of the City of San Diego
considered Coastal Development Permit No. 526176 pursuant to the Land Development Code of the City
of San Diego and approved the permit;

WHEREAS Evan V. Kleber, on September 26, 2008, appealed staff’s decision to the Planning
Commission;

WHEREAS, the matter was for public hearing on December 11, 2008, testimony having been heard,
evidence having been submitted , and the Planning Commission of the City of San Diego having fully
considered the matter and being fully advised concerning the same; NOW, THEREFORE,

BE IT RESOLVED by the Planning Commission that is adopts the following written Findings, with
respect to Coastal Development Permit No. 526176.

FINDINGS: Coastal Development Permit - Section 126.0708

1. The proposed coastal development will not encroach upon any existing physical accessway that
is legally used by the public or any proposed public accessway identified in a Local Coastal
Program land use plan; and the proposed coastal development will enhance and protect public
views to and along the ocean and other scenic coastal areas as specified in the Local Coastal
Program land use plan.,

The proposed development 1s for a Coastal Development Permit to expand an existing, approximately
2,500 square foot restaurant, from a single level restaurant to a multi-level restaurant including an outside
dining area is located at 2690 Via De La Valle, Suites D-110 and D-210 in the CC-1-3 zone, within the
City’s General Plan. The existing restaurant is in an existing shopping center which has been in
operation for over 20 years. The development proposes to expand an existing 2,500 square foot
restaurant by adding to the restaurant 1,600 square feet of adjacent vacant retail space. The expansion
will be done completely within the existing building. The proposed development will also convert 2,700
square feet of existing interior court yard area to outdoor patio dining. The proposed development is
located approximately 1-1/4 miles east of the Pacific Ocean coastline 1/2 mile north of the San Dieguito



River and will not encroach upon any existing or proposed physical access to the coast and will not have
any affect on any public views to or along the ocean or the river.

2. The proposed coastal development will not adversely affect environmentally sensitive lands.

The proposed development is for a Coastal Development Permit to expand an existing, approximately
2,500 square foot restaurant, from a single level restaurant to a multi-level restaurant including an outside
dining area is located at 2690 Via De La Valle, Suites D-110 and D-210 in the CC-1-3 zone, within the
City’s General Plan. In as much as the proposed development is the conversion of existing retail and
interior court yard space, it does not have the potential to cause a significant impact on the environment
or adversely affect environmentally sensitive lands. As there are no environmentally sensitive lands
present on the site. Furthermore, the proposed development is categorically exempt from the California
Environmental Quality Act (CEQA) pursuant to CEQA State Guidelines, Section 15301(e)(2) [Existing
Facilities] and 15303(c) and (e) [New Construction or Conversion of Small Structures]. Therefore, the
proposed coastal development will not adversely affect environmentally sensitive lands.

3. The proposed coastal development is in conformity with the certified Local Coastal Program
land use plan and complies with all regulations of the certified Implementation Program.

The proposed development is for a Coastal Development Permit to expand an existing, approximately
2,500 square foot restaurant, from a single level restaurant to a multi-level restaurant including an outside
dining area is located at 2690 Via De La Valle, Suites D-110 and D-210 in the CC-1-3 zone, within the
City’s General Plan. The proposed development does not impact the surrounding natural landforms or
native vegetation since the development does not propose the construction of any new buildings. There
are no adverse impacts on coastal access as evidenced by the proposed development’s parking study
which found adequate on-site parking for the existing uses at the shopping center, including the proposed
development. The project site is also designated for commercial development within the North City
Local Coastal Program. The proposed coastal development is in conformity with the certified Local
Coastal Program land use plan and complies with all regulations of the certified Implementation
Program.

4. For every Coastal Development Permit issued for any coastal development between the nearest
public road and the sea or the shoreline of any body of water located within the Coastal Overlay
Zone, the coastal development is in conformity with the public access and public recreation policies
of Chapter 3 of the California Coastal Act.

The proposed development is for a Coastal Development Permit to expand an existing, approximately
2,500 square foot restaurant, from a single level restaurant to a multi-level restaurant including an outside
dining area is located at 2690 Via De La Valle, Suites D-110 and D-210 in the CC-1-3 zone, within the
City’s General Plan. The proposed development is within an existing shopping center that has been in
operation for over 20 years and is located within a well established urbanized area. The proposed
development is located approximately 1-1/4 miles east of the Pacific Ocean coastline 1/2 mile north of
the San Dieguito River area and does not involve any development between the first public road and the
sea shoreline or river frontage. There are no identified public access and public recreation areas on the
project site nor will these resources be impaired by the proposed restaurant expansion. The proposed
project will have no affect upon the access or recreational policies of the Coastal Act. Therefore, the
proposed project is in conformance with the policies of the California Coastal Act.



BE IT FURTHER RESQLVED that, based on the findings hereinbefore adopted by the Development
Services Department, Coastal Development Permit No. 526176 1s hereby GRANTED by the Planning
Commission to the referenced Owner/Permittee, in the form, exhibits, terms and conditions as set forth in
Permit No. 526176 a copy of which is attached hereto and made a part hereof.

Helene Deisher

Development Project Manager
Development Services

Adoptéd on: December 11, 2008
Job Order No. 43-0270

cc: Legislative Recorder, Development Services Department



RECORDING REQUESTED BY
CITY OF SAN DIEGO

DEVELOPMENT SERVICES
PERMIT INTAKE, MAIL STATION 501

WHEN RECORDED MAIL TO
PROJECT MANAGEMENT
PERMIT CLERK
MAIL STATION 501

SPACE ABOVE THIS LINE FOR RECORDER'S USE
JOB ORDER NUMBER: 43-0270

COASTAL DEVELOPMENT PERMIT NO. 526176
PARADISE GRILLE PROJECT NO. 149335
PLANNING COMMISSION

This Coastal Development Permit No.526176 is granted by the Development Services
Department of the City of San Diego to PROTEA FLOWER HILL MALL, L.L.C., A
CALIFORNIA LIMITED LIABILITY COMPANY, Owner, and PARADISE GRILLE INC.,
Permittee, pursuant to San Diego Municipal Code [SDMC] section 126.0701. The 15.14 acre site
is located at 2690 Via De La Valie, Suites D-110 and D-210, CC-1-3 zone(s) in the City’s
General Plan. The project site is legally described as Parcel 1 of Parcel Map No. 7413.

Subject to the terms and conditions set forth in this Permit, permission is granted to
PROTEA FLOWER HILL MALL, L.L.C., A CALIFORNIA LIMITED LIABILITY
COMPANY, Owner, and PARADISE GRILLE INC., Permittee to expand an existing,
approximately 2,500 square foot restaurant from a single level restaurant to a multi-level
restaurant, including an outside dining area described and identified by size, dimension, quantity,
type, and location on the approved exhibits [Exhibit "A"] dated August 29, 2008, on file in the
Development Services Department.

The project shall include:

a. Expansion of an approximately 2,500 square foot restaurant from a single level
restaurant with an outside patio dining area. Conversion of an existing vacant retail
space (approximately 1,600 square feet) from retail use to restaurant use and the
addition of a patio dining area (approximately 2,700 square feet) to be located on the
lower level adjacent to the converted retail space. The total area of Paradise Grille
Suites D-110 and D-210 shall be 6,800 square feet.

b. Off-street parking within the existing shopping center area; and
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c. Accessory improvements determined by the Development Services Department to be
consistent with the land use and development standards in effect for this site per the
adopted community plan, California Environmental Quality Act Guidelines, public and
private improvement requirements of the City Engineer, the underlying zone(s),
conditions of this Permit, and any other applicable regulations of the SDMC in effect
for this site.

STANDARD REQUIREMENTS:

1. This permit must be utilized within thirty-six (36) months after the date on which all rights
of appeal have expired. Failure to utilize and maintain utilization of this permit as described in
the SDMC will automatically void the permit unless an Extension of Time has been granted.
Any such Extension of Time must meet all SDMC requirements and applicable guidelines in
affect at the time the extension is considered by the appropriate decision maker.

2. No certificate of final occupancy described herein shall be granted, nor shall any activity
authorized by this Permit be conducted on the premises until:

a.  The Owner/Permittee signs and returns the Permit to the Development Services
Department; and

b.  The Permit is recorded in the Office of the San Diego County Recorder.

3. Unless this Permit has been revoked by the City of San Diego the property included by
reference within this Permit shall be used only for the purposes and under the terms and
conditions set forth in this Permit unless otherwise authorized by the Development Services
Department.

4. This Permit is a covenant running with the subject property and shall be binding upon the
Owner/Permittee and any successor or successors, and the interests of any successor shall be
subject to each and every condition set out in this Permit and all referenced documents.

5. The continued use of this Permit shall be subject to the regulations of this and any other
applicable governmental agency.

6.  lssuance of this Permit by the City of San Diego does not authorize the Owner/Permittee
for this permit to violate any Federal, State or City laws, ordinances, regulations or policies
including, but not limited to, the Endangered Species Act of 1973 [ESA| and any amendments
thereto (16 U.S.C. § 1531 et seq.).

7. The Owner/Permittee shall secure all necessary building permits. The Owner/Permittee is
informed that to secure these permits, substantial modifications to the building and site
improvements to comply with applicable building, fire, mechanical and plumbing codes and
State law requiring access for disabled people may be required.
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8. Construction plans shall be in substantial conformity to Exhibit “A.” No changes,
modifications or alterations shall be made unless appropriate application(s) or amendment(s) to
this Permit have been granted.

9. All of the conditions contained in this Permit have been considered and have been
determined to be necessary in order to make the findings required for this Permit. It is the intent
of the City that the holder of this Permit be required to comply with each and every condition in
order to be afforded the special rights which the holder of the Permit is entitled as a result of
obtaining this Permit.

In the event that any condition of this Permit, on a legal challenge by the Owner/Permittee
of this Permit, 1s found or held by a court of competent jurisdiction to be invalid, unenforceable,
or unreasonable, this Permit shall be void. However, in such an event, the Owner/Permittec shall
have the right, by paying applicable processing fees, to bring a request for a new permit without
the "invalid" conditions(s) back to the discretionary body which approved the Permit fora
determination by that body as to whether all of the findings necessary for the issuance of the
proposed permit can still be made in the absence of the "invalid” condition(s). Such hearing shall
be a hearing de novo and the discretionary body shall have the absolute right to approve,
disapprove, or modify the proposed permit and the condition(s) contained therein.

10.  The Owner/Permitee shall defend, indemnify, and hold harmless the City, its agents,
officers, and employees from any and all claims, actions, proceedings, damages, judgments, or
costs, including attorney’s fees, against the City or its agents, officers, or employees, relating to
the issuance of this permit including, but not limited to, any action to attack, set aside, void,
challenge, or annul this development approval and any environmental document or decision. The
City will promptly notify applicant of any claim, action, or proceeding and, 1f the City should fail
to cooperate fully in the defense, the applicant shall not thereafter be responsible to defend,
indemnify, and hold harmless the City or its agents, officers, and employees. The City may elect
to conduct its own defense, participate in its own defense, or obtain independent legal counsel in
defense of any claim related to this indemnification. In the event of such election, applicant shall
pay all of the costs related thereto, including without limitation reasonable attorney’s fees and
costs. In the event of a disagreement between the City and applicant regarding litigation issues,
the City shall have the authority to control the litigation and make litigation related decisions,
including, but not limited to, settlement or other disposition of the matter. However, the applicant
shall not be required to pay or perform any settlement unless such settlement is approved by
applicant.

PLANNING/DESIGN REQUIREMENTS:

11.  No fewer than 787 off-street parking spaces shall be permanently maintained on the
property by the Owner including disabled/accessible spaces, motorcycle and loading space in the
approximate locations shown on the approved Exhibit “A.” Parking spaces shall comply at all
times with the SDMC and shall not be converted for any other use unless otherwise authorized
by the Development Services Department.
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12. Including the Paradise Grille, the existing shopping center shall not exceed 42,379 square
feet of restaurant uses unless an amendment to this permit allowing the additional restaurant use
is obtained by the Owner.

13. A topographical survey conforming to the provisions of the SDMC may be required if it is
determined, during construction, that there may be a conflict between the building(s) under
construction and a condition of this Permit or a regulation of the underlying zone. The cost of
any such survey shall be borne by the Owner/Permittee.

14. All signs associated with this development shall be consistent with sign criteria established
by either the approved Exhibit “A” or City-wide sign regulations.

15.  All private outdoor lighting shall be shaded and adjusted to fall on the same premises -
where such lights are located and in accordance with the applicable regulations in the SDMC.

INFORMATION ONLY:

e Any party on whom fees, dedications, reservations, or other exactions have been imposed
as conditions of approval of this development permit, may protest the imposition within
ninety days of the approval of this development permit by filing a written protest with the
City Clerk pursuant to California Government Code §66020.

e This development may be subject to impact fees at the time of construction permit issuance.
e This project was approved by Development Services on September 11, 2008 with

Resolution No. 4484-PC and appealed to the Planning Commission

APPROVED by the Planning Commission of the City of San Diego on December 11, 2008,
Resolution No. 4484-PC.
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Coastal Development Permit No. 526176
Date of Approval: December 11, 2008

AUTHENTICATED BY THE DEVELOPMENT SERVICES DEPARTMENT

Helene Deisher
Development Project Manager

NOTE: Notary acknowledgment
must be attached per Civil Code
section 1189 et seq.

The undersigned Owner/Permittee, by execution hereof, agrees to each and every condition of
this Permit and promises to perform each and every obligation of Owner/Permittee hereunder.

[PROTEA FLOWER HILL MALL, LLC ]
OWNER

By

NAME
TITLE

[PARADISE GRILLE INC.)
Permitiee

By

NAME
TITLE

NOTE: Notary acknowledgments
must be attached per Civil Code
section 1189 et seq.
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STATE OF CALIFORNIA ~ THE RESOURCES AGENCY ' ARNOLD SOHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

BAN DIEGO.AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGOD, CA 92108-4421

(818) 787-2370

May 19, 2006

City of San Diego
Planning Department
Attn; Jennifer Cordeau
202 “C” Street MS 5A
San Diego, CA 92101

City of San Diego

Development Services Department
Attn: Derrick Johnson

1222 First Avenue MS 301

San Diego, CA 92101

"Re: Flower Hill Mall Coastal Development Permit Jurisdiction

Dear Ms, Cordeau and Mt. Johnson:

Tt has come to the attention of the Coastal Commission’s San Diego staff that the City of -
San Diego has determined that the above-referenced site, which is located north of Via de
la Valle, just east of I-5 is located within the City of San Diego coastal development
permit jurisdiction. After speaking with both of you by telephone a couple weeks ago,
further research in this office has confirmed what Ms, Cordeau advised at that time. That
is that this specific site is not part of any certified community plan; it is thus not part of

the City’s certified Local Coastal Program. Therefore, coastal development permit
jurisdiction remains with the California Coastal Commission.

It is our understanding that several significant modifications to this existing shopping
mall have either already occurred or are in process at the City. Specifically, (1) an
existing restaurant within the mall has expanded its operations into area previously used
for retail sales and open patio area; (2) a two-lot “financial” subdivision of the site is
undergoing City review, and (3) major expansion of the shopping center is being planned
and/or processed locally. All three of these matters constitute development and thus
require a coastal development permit. Once all local discretionary actions for these
‘matters have been completed, the property owner can submit applications to this office
.for coastal development permits.

To appropriately address these matters, particularly since one has already occurred
- without a coastal development permit, please provide the name and address of the current

EXHIBIT NO. 4
APPLICATION NO.
6-11-67-EDD
Letter to City Dated
May 19, 2006

RCalifornia Coastal Commission |



g City of San Diego/Cordeau/Johnson
December 2, 2009
Page 2

property owner so that we may contact the owner directly, or, if you have contact with

, _ the owner, please refer that party to this office immediately. We would like to send a

' copy of this letter to the owner, and further correspondence may be forthcoming from our
Enforcement Division regarding the restaurant expansion.

Thank you for helping us correct this situation as expeditiously as possible, If you have
any questions, please do not hesitate to call me at 619-767-2370.

Sincerely,

A

Ellen Lirley
Coastal Planner

cc: Lee McEachern
Marsha Venegas

(G:\San Diego\ELLEM\Fiower Hill Mall Jurisdictional Letter.doc)
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1~3TATE OF CALIFORNIA ~ THE RESOURCES AGENCY ARNOLD SDHWAHZENE:GGER, Govarnar

CALIFORNIA COASTAL COMMISSION

SAN DIEGD AREA

7576 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA D2108-4421

(E49) 767-2370

July 28, 2006

Protea Properties

Attn: Rose Jabin

2720 Via de la Valle, Suite E-210
"San Diego, CA 92130

Re: Flower Hill Mall Coastal Development Permit Jurisdiction

Dear Ms. Jabin:

This letter addresses the coastal development permit jurisdiction at the Flower Hill Mall
property, which is located north of Via de la Valle, and just east of I-5. On May 19,
2006, in response to telephone inquiries from both the City and the public, Commission
staff wrote a letter to the City of San Diego confirming that the Flower Hill Mall property
is not part of any certified community plan. Thus, it is not part of the City’s certified
Local Coastal Program, and, as such, coastal development permit jurisdiction remains
with the California Coastal Cormmission. Staff was unaware of who owned the property
at that time, so was unable to copy the property owner with that letter. 1did, however,
speak with you shortly thereafter, and you were made aware of Commission staff’s
determination.

It was owr intention to meet with City staff and the property owner on June 26, 2006 to
discuss the jurisdictional questions, which were complicated by past errors in identifying
permit jurisdiction. Unfortunately, that meeting was cancelled by the City, and the City
is now maintaining that it has coastal development permit jurisdiction over this site. The
Coastal Commission staff disagrees, and is attempting to resolve the matter as
expeditiously as possible.

Staff has now been made aware that a hearing is proposed at the City next Wednesday to
take action on a Tentative Map Waiver and Coastal Development Permit. It is the
Coastal Commission staff’s opinion that any coastal development permit issued by the
City for this site would be invalid, as the City does not have legal jurisdiction to issue a
coastal development permit in this area. It is advisable, should the City issue a coastal
development permit, that you not act on it until a coastal development permit is obtained
from the Commission.

The City of San Diego LCP is comprised of a several Land Use Plans, representing
different planning segments of the City, and Implementing Ordinances, which consist of
portions of the Land Development Code. This site is not within any community that is
part of the LCP, and is thus not within an area governed by a certified Land Use Plan, A
City-issued coastal development permit must include legal findings that the development

EXHIBIT NO. 5

APPLICATION NO.
6-11-67-EDD

Letter to City Dated
July 28, 2006

cCaiifornia Coastal Commission
e e




Protea Properties/Jabin
July 28, 2006
Page 2

is consistent with the certified Land Use Plan for the area. The public hearing notice

" acknowledges that the project site is not within a particular community planning area

(i.e., not within a certified Land Use Plan) and seeks to use the City’s Progress Guide and
General Plan to make this required finding. Neither the Progress Guide nor the General
Plan constitute the certified LCP, and, therefore, cannot fulfill this legal requirement.

In addition to the upcoming tentative map, staff understands you propose a major
expansion of the shopping center. Also, some changes from retail to restaurant use have
apparently occurred without a coastal development permit. All three of these matters
constitute development and thus require a coastal development permit. It is appropriate
to continue processing these matters with the City with respect to any required approvals
other than a coastal development permit. Once all local discretionary actions for these
matters have been completed, you may then submit applications to this office for coastal
development permits. A coastal development permit application is enclosed for your
convenience. '

Thank you in advance for your attention to this letter, and for helping us correct this
situation as expeditiously as possible, If you have any questions, please do not hesitate to
call me at 619-767-2370.

Sincerely, )

Signature on file
- BllenLiey  [J
Coastal Planner '

~ Enc. One application

cc: Gary Halbert, City of San Diego
Kelly Broughton, City of San Diego
Derrick Johnson, City of San Diego
Sherilyn Sarb, Coastal Commission
Lee McEachern, Coastal Commission

(0:3an Diego"ELLEN\Flower Hill Mall Secand Letter 7.28,06.doc)



STATE OF CALIFORNIA —THE REBOURCES AGENCY

CALIFORNIA COASTAL COMMISSION
SAN DIEGO AREA

7576 METROPOLITAN DRIVE, SUITE 103

SAN DIEGD, GA 52108-4421

(818) 767-2370

July 31,2006

Hearing Officer

City of San Diego

Council Chambers, 12™ Floor
202 “C” Street

San Diego, CA 92101

Re: Project No. 45882 (Flower Hill Mall Map Waiver)

Dear Sir or Madam:

It has come to our attention that a public hearing is set for the above-referenced matter at
8:30 a.m. on Wednesday, August 2, 2006. Commission staff objects to the City taking

action on a coastal development permit at this time, as staff maintains the City does not
have coastal development permit jurisdiction on the Flower Hill Mall site.

It is staff’s understanding that the City’s determination that it has jurisdiction is based on

the draft post-certification maps, which depict the areas of City jurisdiction, Coastal
Commission original jurisdiction, areas of deferred certification where the Commission
retains permit authority temporarily, and areas subject to appeal to the Commission. The
draft maps do indicate that the City has coastal development permit authority over this
site. However, these are draft maps only; they have not been certified by the
Commission and are still being refined and corrected. Over the years, both City and
Commission staff have identified many errors on the maps, which is the prunary reason
why the maps have not been certified.

Please see the attached letters which explain why the Commission retains coastal
development permit jurisdiction on this site. Until a land use plan is certified for this area
(presumably the Via de la Valle Specific Plan), the area is not part of the City’s LCP;
thus, coastal development permit jurisdiction cannot transfer to the City and remains with

the Commission, Please do not take an action on Coastal Development Permit No. 45882 -

until this matter can be resolved.
Sincerely.

s;gmuvwan&ﬂe

Ellen L1rley U
Coastal Planner

EXHIBIT NO. 6

{G:ASan Diego\ELLEMFlower Hill Mall FLO. Letter 7.31,06,doc)

APPLICATION NO.
6-11-67-EDD

Letter to City Dated
July 31, 2006
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" BTATE OF CALIFORNIA~ THE REBOURCES AGENGY ) ) ARNOLD SOHWARZENEQGER, Governor
S

CALIFORNIA COASTAL COMMISSION

5AN DIEGO AREA :
7575 METROPOLITAN DRIVE, SUITE 103

SAN DIEGO, CA 92108-4424

(619) 767-2370

May 30, 2007

City of San Diego

Planning Department

Atin: Betsy McCullough, AICP
202 “C” Street MS 5A

San Diego, CA 92101

Re: Flower Hill Mall Coastal Development Permit Jurisdiction
Dear Ms. McCullough:

This letter is regarding coastal development permit authority at Flower Hill Mall, which
is an existing neighborhood shopping center located in the northeast quadrant of the
Interstate 5/Via de la Valle interchange just south of Solana Beach. A question has arisen
as to whether coastal development permit (CDP) jurisdiction rests with the City of San
Diego or the California Coastal Commission in this area. The Coastal Commission’s San
Diego District staff wrote three letters to the City last year (see attached) in an attempt to
resolve this issue; however, there has been no response to these letters, and we have been
unable to discuss this matter directly with any City staff member. At this time, we would
like confirmation from City staff that you agree the CDP jurisdiction in this area rests
with the Coastal Commission, and there is no further dispute regarding CDP jurisdiction.

As you will see in these past letters, City staff had advised Commission staff that this
specific site is not part of any certified community plan. This information was then -
independently researched and verified by Commission staff. To be part of the City’s
certified LCP, a site must be located within a certified land use plan area, which in the
case of the City of San Diego usually takes the form of a community plan or precise plan,
in order for the City to have the authority to issue coastal development permits. The
uncertified 1984 Via de la Valle Specific Plan includes conflicting information as to
whether or not the center/property lies within its boundary. The center/property is clearly
shown to be outside the North City Future Urbanizing Area (Subarea IT) planning area to
the south, The City’s LCP requires certain findings be made for any coastal development
permit it issues. One of those findings is that the proposed development is consistent
with the certified land use plan. Since there is no certified land use plan for the subject
site, the required finding cannot be made. Thus, the subject property is not part of the
City’s certified Local Coastal Program, and coastal development permit jurisdiction
remains with the California Coastal Commission.

EXHIBIT NO. 7
APPLICATION NO.
6-11-67-EDD
Letter to City Dated
May 30, 2007
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At one point in the past, we know City staff maintained that the above-referenced site is
located within the City of San Diego coastal development permit jurisdiction. The City’s .
determination was based on the 1988 draft post-certification maps, which incorrectly
identify this site as being in the City’s coastal development permit jurisdiction. These
maps have not been certified, and are known by both Commission and City staff to
contain nurmerous errors.

It is Commission staff’s understanding that the City has already approved a coastal
development permit authorizing a two-lot financial subdivision for this property.
Because the site is not located within a certified land use plan area, and is, thus, not part
of the certified LCP, Commission staff believes this permit is invalid. It is Commission
staff’s understanding that several significant modifications to this existing shopping mall
have either already occurred, are currently in the review process at the City, or are being
planned for future submittal to the City. Specifically, and at a minimum, (1) an existing
restaurant within the mall has expanded its operations into area previously used for retail
sales and open patio area; (2) a two-lot “financial” subdivision of the site has undergone
City review and been issued an invalid coastal development permit, and (3) major
expansion of the shopping center is being planned and/or processed locally. All three of
these matters constitute development and, thus, require a coastal development permit
from the Coastal Commission. Once all local discretionary actions for these matters have -
been completed, the property owner can submit applications to this office for coastal
development permits.

This is not an isolated incident, as other instances have come up that demonstrate the
City’s awareness that a site has to be within a certified land use plan for the City to grant
the coastal development permit. In the past, but subsequent to effective certification of
the City’s LCP and the delegation of coastal development permit authority for most areas,
the Commission has processed coastal development permits for projects within the Linda
Vista and Mission Valley communities, since neither community is part of the City’s
LCP. One of these was a City project. However, Commission staff has recently received
preliminary plans for a Linda Vista project, wherein the City is processing both a site
development permit and a coastal development permit. A message left for the assigned
project manager explaining the Commission’s position was not returned.

Commission staff would like to resolve this matter, and has attempted to do so through
both letters and phone calls. There has been no response from the City to these efforts.
Before the first letter was sent, a meeting with City staff was set approximately a year
ago to discuss this matter, but was then cancelled by City staff without notification to the
Commission, Commission staff still wants to meet with City staff to discuss these

" concerns. Thank you in advance for investigating this matter and helping us address this
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situation as expeditiously as possible. If you have any questions, please do not hesitate to
call me at the above office.

Sincerely,

Ellen Lirley M
Coastal Planner

cc: Michael Aguirre
Protea Propetties
Derrick Johnson
Sherilyn Sarb
Deborah Lee
Lee McEachemn
Marsha Venegas

{Q:ASan Diego\ELLENFIower Hill Mall Letter 5,30.07 doc)

N




< §TATE OF CALIFORNIA - THE RESOURCES AQENCY . ARNOLD SCHWARZENEGOER, Governar

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4421

(818) 767-2370

February 18, 2009 -

City of San Diego:

Atn: Kelly Broughton
1222 First Avenue, MS301
San Diego, CA 92101

Re: Coastal Development Permit Jurisdiction for Flower Hill Mall
Dear Mr. Broughton:

This letter is regarding coastal development permit authority at Flower Hill Mall, which
1§ an existing neighborhood shopping center located in the northeast quadrant of the
Interstate 5/Via de la Valle interchange within the City of San Diego. We met early in
2008 with you, Betsy McCullough and Cecilia Gallardo to discuss coastal development
permit (CDP) jurisdiction for this site. The City presented its position that the original -
North City Land Use Plan (LUP), a document certified by the Coastal Commission in
1984, with amendments to the document certified in 1985 and 1987, covered this area of
the City, and as such, coastal development permit (CDP) jurisdiction rested with the City
of San Diego. California Coastal Commission staff, in that meeting, tentatively agreed
that the City’s position had merit, but wanted to review a number of documents for the
North City communities before reaching full concurrence.

Qur review of those documents and our records is now complete, and we have
determined that CDP jurisdiction for the Flower Hill Mall property rests entirely with the
Coastal Commission. All of the arguments in our previous letters to the City regarding
this matter are still pertinent. The Flower Hill Mall property is not part of any certified
land use plan other than possibly the old North City LUP, although maps within that
document are conflicting, To be part of the City’s certified LCP, a site must be located
within a certified land use plan area, which in the case of the City of San Diego usually
takes the form of a community plan or precise plan, in order for the City to assume the
authority to issue coastal development permits. The uncertified 1984 Via de la Valle
Specific Plan includes conflicting information as to whether or not the center/property
lies within its boundary. The center/property is clearly shown to be outside the North
City Future Urbanizing Area (Subarea II) planning area to the south, Even ifit were -
within one of those plans, neither are certified areas, and the Coastal Commission
continues to issue CDPs for development in those areas, along with development in the
shopping center on the south side of Via de la Valle.

Most significantly, however, the City’s assertion that the property is part of the certified
LCP simply because it is included in the original North City Land Use Plan, which was

EXHIBIT NO. 8
APPLICATION NO.
6-11-67-EDD
Letter to City Dated
February 18, 2009
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the key point of discussion in our meeting, is incorrect. At the time of effective
certification of the City’s LCP, and the transfer of CDP authority to the City, a list of
areas where certification was deferred was included in the Commission’s action. The

- - first eight “areas of deferred certification™ on this list are located within the original

North City Land Use Plan boundaries, but were clearly not certified when permit
authority was transferred to the City on October 17, 1988 (see aftached list).
Commission staff maintains that the Flower Hill Mall site is included in #2 on that list,

“which states:

“2) Portions of the San Dieguito River Valley located outside the North City
West Community Plan and the redefined floodway/floodplain fringe zones
addressed under the resubmitted North City LUP, dated August 1985,”

Some items on the list (#4, Neighborhood 8, is an example) have become certified since
1988 and permit jurisdiction has since been transferred to the City in those instances. No
such action has occutred in conjunction with the lands described in #2.

It is Commission staff’s understanding that the City has already approved a coastal
development permit authorizing a two-lot financial subdivision for this property, and,
very recently, an after-the-fact permit for improvements to the Paradise Grille leasehold,
which were constructed without a CDP. Because the site is not located within a certified
land use plan area, and is identified as an area of deferred certification, it is not part of the
certified LCP; thus, it is our position that these permits are invalid with respect to the
CDP. If other discretionary permits were approved concurrently, those permits, of
course, are valid. The property owners should be directed to our office to apply for
coastal development permits directly from this agency for those past items, as well as for
all futu:re plans.

It is our understanding that significant modifications to this existing shopping mall have
recently been proposed to the City. Whenever review of any applicable City
discretionary permits other than a CDP (such as a SDP, PCD, etc.), have been completed,
the applicant may apply to this office for the CDP itself. Since this is an uncertified area,
Chapter 3 policies of the Coastal Act are the legal standard of review for the
Commission.

We realize that the uncertified status of the City’s jurisdictional maps is a serious concern
for both of our agencies. As we indicated to you in our Jast meeting, we had taken steps
to get updated drafts from our technical services unit in San Francisco and were working
on them. Unfortunately, with our ongoing staffing restrictions and workload, progress on
correcting/editing the maps has been slow. The current state budgetary constraints will
not improve the situation. However, we will endeavor to prioritize this work and
coordinate with you and your colleagues as soon as possible.



City of San Diego/Broughton
February 18, 2009 ’
Page 3

It is our position that this particular jurisdictional question (Flower Hill Mall) has now
been resolved. There are several areas where jurisdictional issues have been raised
relative to the draft maps; the City should annotate those areas with direction to seek
further consultation with our office. This procedure is not ideal but it is the most prudent
course of action until the maps can be updated and formally adopted by both agencies. -
Please contact us if you disagree with this conclusion, or have any other questions.

Sincerely,

- bl y

Coastal Planner

cc: Betsy McCullough

Mary Wright
Cecilia Gallardo
Jan Goldsmith
Andrea Dixon

~ Protea Properties
Helene Deisher
Sherilyn Sarb
Deborah Lee
Lee McEachern
Margha Venegas

(G-\San Diego\ELLEN\Flower Hilt Mall Letter 2.11,09.doc)
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From: Deborah Lee @W .
Sent: Monday, April 26, 2010 4:36 PM

Ta: 'DSDEAS@sandiego.gov'
Ce: Debeorah Lee; Lee McEachem
Subject: Flower Hill Promenade/Project No. 172028/SCH No. 20090210?8

Attachments: FlowerHiliMall jurisdictionltr. pdf

Dear Ms, Shearer-Nguyen, thank you for the opportunity to provide these brief comments on the draft
environmental impact report {DEIR) for the above-referenced project. The DEIR addresses issues related
to the redevelopment of the site by demolishing the existing theater and then constructing, in part, a larger
specialty food store, new office facilities and an on-site, four level parking structure. Coastal Commission
staff has provided comments to the City about the subject site previously relative to the coastal
development permit jurisdiction. As the DEIR notes “the project site is not within the boundaries of a
community plan”; however, the document still concludes that the regulatory review would be conducted by
the City of San Diego. Alttached please find a lefter from our agency, dated February 18, 2009, which
provided the findings we reached after consultation and meetings with several City staff members (Kelly
Broughton, Cecilia Gallardo and Betsy McCullough). To date, we have received nothing further in
response and this office continues to maintain that the Flower Hill property falls within Coastal
Commission direct permit jurisdiction.

Aside from this jurisdictional determination and based on a review of the DEIR, our cffice would provide
the following comments. The identified traffic impacts, while limited to the segment of Via de la Valle
between El Camino Real and San Andres Drive and the Via de fa Valle/El Camino Real intersection, still
materially affect a major coastal access route and are therefore problematic. The identified mitigation is
also guestionable since it would fail to guarantee that the needed road improvements to Via de la Valle
would either be permitted or completed. While the proposed specialty food store would likely serve the
needs of visitors to the area, the demand for additional visitor-serving uses at this important Interstate 5
interchange and important visitor destination area, rather than so much office space, should be
considered and addressed. Although the DEIR makes findings that the proposed store and parking
structure will not significantly affect any public views, the analysis should specifically consider vantage

_ points along the Interstate 5 corridor and how the bulk/scale of the new development modifies the existing
backdrop of the natural slopes behind the existing center. Relative to both the potential for raptor habitat
impacts and the discovery of possible paleontological resources at the site, Commission staff concurs that
these resources need to be protected and bonafide mitigation measures are warranted. Thank you for
the opportunity to provide these comments and please feel free to contact me if you have any questions— -
Deborah Lee

Deboroh N. Lee

District Manager

California Coastal Commission

San Diego Couast District

Office: {619)767-2370 -

Fax; (619) 767-2384

diee@ccastal.ca.gov
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STATE OF CALIFORNIA ~ THE NATURAL RESOURCES AGENCY EDMUND Q. BROWN, JR,, Governor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEQO, CA 921084424

(619 767-2370

April 18,2011

Tim Daly

City of San Diego -
Development Services
1222 First Avenue, MS 501
San Diego, CA 92101

Re City Council Docket for April 19, 2011; Item 332 — Flower Hill Promenade, Project.
No. 172026

Dear Mr. Daly,

Coasta] Commission staff has provided comments to the City on multiple occasions
regarding the determination of coastal development permit jurisdiction for this property
and the related Promenade proposal. To date, we have received no formal reply to our
thost recent letter, dated February 18, 2009, or e-mail, dated April 26, 2010; please see all
the correspondence attached. We continue to believe the Flower Hill Promenade site
remains in Coastal Commission permitting jurisdiction and any coastal development
permit for the site should be obtained from this agency. Please contact me at the above
office if you have any questions; thank you.

S‘il’lr‘.PJ'alw - ’)
O Signature en ﬂdﬂe 7 -
Devoran v. Lee ™~ o
District Manager
Cc: Mike Westlake
Michelle Sokolowski
Dan Joyce
Sherilyn Sarb
Lee McEachern
EXHIBIT NO. 10
APPLICATION NO.
(G:\San Diega\Debarah\Fiower Hill edp jurisdictiond.18.11,dac) ' 6'1 1 '6 T'EDD
- Letter to City Dated
April 18, 2011

1
‘ QCal'rfomia Coastal Gommission'




THE CiTty oF SaN DiEGO

July 30, 2007

Ms. Ellen Lirley, Coastal Planner
Caiifornia Coastal Commission
San Diego Area

7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Dear Ms. Litley:
Subject: Flower Hill Mall

This is in response to your letter dated May 20, 2007, regarding Coastal Development
Permit junisdictions for the Flower Hill Mall. Like the California Coastal Commission
(Coastal Commission) staff, City of San Diego (City) staff is mterested in clarifying the
regulations applicable to this site.

As we have demonstrated in planning processes and discussions with Coastal Commission
staff over the years, we are aware of the Coastal Act’s hierarchy of compliance: certified
land use plans implement the policies of Chapter 3 of the Coastal Act and certified zoning
regulations implement certified land use plans. We agree that the situation with the Fiower
Hill Mall is unique and requires further clarification.

Coastal Commission staff states that the Flower Hill Mall is incorrectly identified on the
1988 post-certification maps as being within the City’s coastal permit jurisdiction and
that permit authority should be retained by the Commission. The lack of a governing
certified land use plan 1s cited by Commission staff in support. City staff, on the other
hand, has applied the Coastal Commission-certified zoning to the site and the City
Council approved 1988 post-certification maps showing City jurisdiction. The City has
operated with this approach because Exhibit “A,” attached to the city’s original resolution
of Local Coastal Program (L.CP) approval, does not identify this site as a “deferred
certification area.”

[t has been City staff’s experience that Coastal Commission staff direct applicants in
areas without certified land use plans to proceed through the City’s process to obtain land
use plan and zoning implementation concurrently, along with any other associated
discretionary permits. After the City’s approval process, applicants then follow-up with
the Coastal Commission review and certification of the amendment to the LCP. The
ﬁost rec-e\?éeépmple is the approximately 19-acre site located east of interstate 5 on the

EXHIBIT NO. 11

AUG 01 runf APPLICATION NO.
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Ms. Ellen Lirley
July 30, 2007

north side of Via de la Valle. This property is within the Via de la Valle Specific Plan,
which has not received certification from the Coastal Commaission. In August of 2006, in
a meeting with Planning Department staff to discuss processing issues related to a
development application for the site that would include a land use plan amendment and
rezone for the property, Coastal Commission staff advised that the applicant submit their
project to the City to obtain the necessary approvals, and then proceed to the Coastal
Commission for review and certification of the amendment to the L.CP.

We agree it would be beneficial to meet to discuss process concerns for this property and
others properties in this situation. Please contact me directly to set up a meeting with
staff from the City Planning & Community Investment and Development Services
departments, including Bob Manis, Deputy Director of Development Services, who is the
City’s Coastal Commission liaison. I can be reached at (619) 236-6139 or at
bmecullough@sandiego.gov.

Sincerely,

Betsy McCullough, AICP
Assistant to the Director
City Planning & Community Investment Department

BAM/CG/ah

cc: Jim Waring, Deputy Chief, Land Use and Economic Development
William Anderson, Director, City Planning & Community Investment
Marcela Escobar-Eck, Director, Development Services
Kelly Broughton, Assistant Director, Development Services
Mike Aguirre, City Attorney
Derrick Johnson, Development Project Manager, Development Services
Jennifer Cordeau, Associate Planner, City Planning & Community Investment
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The Morth City Eegment Local Coastal Program Land Use Plan
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' The North Cj.f:y ICP land usge plan consists of the land uze plais or portiens. = 0 B .ol

%
{
Y -by the City of San Diego's land wse plan for the Horth City Communities on . - . | - =

i ~-£n fa n! Catifornia, Edmwd 63, Brown Jr., Governor

V,

r Calilernia Coastal Corrmission

Sant Dieya Districy : ' - - : o
154 Misvien Gorge Reazl q:uitc: 120 B . . T
Say; Diean, California 91{130‘ '

(714) 2B(W6032

ATSS 646 habE

TO:

| FROM: MICHBEL L. I‘IE\CHE;\, EXECUTIVE DIRGCIOR; WIBENT BROWN, DEPUTY DIRECTOR -
T FOR L&ND USE; and THOMRS A, CRANDALL, SAN DIEGO COAST DISTRICT DIRECTOR - |

SUBJECT STEFF RECOMMENDATION ON THE NORTI CITY SEGMENT OF THE CITY OF SAN DIEGO
! T LoCaL COA“""AL PROGEAM LAND UST PLEN (Public ‘Hearing and Cowmission -
- determinail:ion on Substaintizl Issue for the mn—*ei.mg af Aug‘usL 1921, as
‘described in the enclosed meeting potice},. - . .

1 'I‘h:.s Tecomnendation was dﬁve.t.oped by Juhn Pedroarenz, San Diego Ccast Districi
Principal’ P‘.mnh : o

SYNCLSIS

i el 3105, aek ol 3 v

of plans for the fScrrey Pines, North City %Wast, Mira Mess, and Universiby,/La

f 1 Jolla Community Flamning fxeas. At the suggestion of the Coastal Commigsion, ~ "~ §. 7. .0
1. the planning arsas are being conside.‘ﬁed as a yroup bacause of doncerns re-
garding drainage into th2 Los Penascuitos and San Dieguito Lagoons from - o . e
- -adjacent and vpstrcam watersheds, the lmpacts of {yvaffic volume and cdrcu— : i .
lation in-and “hrough the various seamerts, and the cumulative impacts of A
© development in the entive area.. , : . o . i

- On Maxch 28, 1281, the San Diege City Counci? adopted ihe plan and auwthorised
i the City's sublmittal of the Moxth City IUP land use plan 06 the Commission. o
The San Diego Coast Regiomal Commission denied the plan as submitted-on June SR =

26, 198L. 'The Regional Commission then approved suggested polaicy language = '
revigions which, if incorporated into the laznd use plan. by lhe City of Ban .)Jeg\_,'. : H
would resuli in a certifiatle plan, ' ‘ . A A

Key Staff Recommendation

Staff recommends that-the Commiseion find that no ‘substantial igsue is ralsged

the basis of the actlons taken and the findings msde by the San Diego Ceast
Rt,gz_onal Comminsion., .

o ! % .
SO YS———— EXHIBIT NO. 14
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6-11-67-EDD

Staff Report Dated
August 19-21, 1981

- mCalifornia Coastal Commission



C e Lot BRI et it ‘n----T O Lol o

STBFF RECOHMENDAT‘OH Oohl-- 5UBSTAHTIAL IS5UE

Staff recommends that the- Comm:ss;on determine that no sthstanti
raised by the North City' LCP Land:.Use Plan on the basis that it

t

1 isgsue is .
eets the

* requirements of, and is in conformity with the policies Hf: Cmapter ‘3 of *he
.Coastal Act of 1976 (PRC! Section 30512(e))} and on-the bapis of the Findings
-and Policy Revisions adopted by.the San Diego Coast Regipnal Complssion. - -

BACKGROUND

ch'Documents

 Exhibits ) through 5 of. this report show the location of|the North City ICP
_land use plan area and the individual community plan arehks. Enclosure A is
the Regional Commission Findings. - Enclosures B is the Rggional Commission -

Staff Summary and Preliminary Recommendations.

.Enc¢losurg C-is the North ity

‘ICP- Land Use Plan as submitted by the City of San Diego. Enclosure D. 1g

public correspondence received. -

" Planning History

The-City of San Diego, on April 20, 1981, formally submitted the
Land Use Plan (LUP). After staff review for compllancelwith. the
Program (LCP} Requlations on filing, the Executive Dired¢tor of ¢
Coast Regional Commisgsion dotermined the submittal was. equata
accepted. the land use vlan on April 22nd. - The San Diegé Coast.
‘mission held the €first of two public hearings on June 12, 3981,
" this land use plan.. At.the second public hearing on Jupe 26, 19
gional Comrission voted to deny the land use plan,.as spimitted,
‘adopted findings that pdlicy groups within the Torrey Pines, Nox
- Mira Mesa, and University/La Jolla Community Land Use plans werq

‘North city
Local Coastal

he San Diega

and formally
egional Cofi~
to consider
21, the Re~
based on the
th City West,

incongistent

' with the Coastal 2ct of 1976, . The Regional Commission then adogted suggested
policy revisions which, if incorporated into the land use plen by the City.

- of San Piego, are intended to make the plan congistent with the

-

‘The suggested revised pelicy language and findiﬁgshave er: trar

Coastal Act.

smitted to

the City of San Dieyo's Planning .Director with. an expla ation that the intent

-of the revised policy language is to provide the City
“.ing the land usez plan to thc Csastal Commission and is
_city of San Dlego. ) e

idance in re-submitt-
t-binding on the

_ ﬂlth regard to related precedentlal permit decisions, refer to Appendix D of

Enclosure B..

Plan - Area Descrzptlon I . ,|

. The Horth City.LCP land e plan consists of the land usi plans or portions
r

of plans for the Torrey blnes, North City West, Mira Mes
-Jolla Community Plannlng Areans. ~

and University/La_

] Tha Tbrrey Pines Community Planning area consiste of the existing industrial/
commencial development in. Sorrento Valley, and the residkntial development in
the Del Mar Terrace and Heights areas. The Los Penasquifos Lagoén and upland
floodplain area as well as a portion of the San Dieguitg| Lagoon fest of I-5,

u




- e

s located within the Torrey Pines community. Open space. arcas. south oF the
San Diequito river tl“odpla1n ‘and the commerciel visitor-gerving: uses located
south of Via de la Valle also are contdined in the pldnnlng area.

The North City West planntng area 45 located adjacent to the Inkerstate 5

- freeway, immediately east of the Del Mar Heights residential azrea and.

northwest of Pegnasquites Canyon.. - Of the 4,286 acyes in the Planning area,
1,028 (24%) are located in the Coastal- Zone.- The Coastzl Zone in the '
Planning»area is.SEbarated intc three parts: ) ‘ ’

1) & portlon immediately noth of the bluffs which ov&rlOUk ‘the San
Dlegu'ta River Vall;y,

-

2). & Dortlon of the Penasquﬂtos Canyor killsnides in 1he =zowuthern
portion of the NWorth City West Planning Area, and :

.3} The lower Carmel Valley avea, ircluding the adjoining slopes
north and south of the valley.

These are the only areas considered thh in the Morth City West (MCW) portion

of the North City Local Coastal Program Land Use Flan. For diwscuzsion purposes.

the plénning area is separated  into two parts: 1) the portion of bluffs over-
looking both the San Dieguito River Valley and Los Penasquitoz Cauyon and -2X
“the lower Carmel Valley and adjoining sicpes to the noxth and.south.

Land use considerations, in-the form of "land use policies aﬁd maps, for 1)

© portions of the Coastal Zone north of the NCW Planning Area lOCuth within- tuvr-

San Dieguito River Valley area, for 2} portzons of tha zone within Carmel
Valley that is located to the east and to the west of. tha NCW cornmunity, and
for 3) areas north of Los Penasguitos Canyon not located within the NCU
planning area are not considered within this North Clty West portlou of tnp
North Czty Local Coastal Program land use plan.

'Larn use issues of ?ransportatlon and dralnage only, klll be c0151dpred for
- Carmel Valley purusant to-AB2216. (Frazee). For current NC LCP land use plan

review pirposes, ohly the Carinel Valley portior lozated withinm both thé Coastal
Zone and the HCH Community ‘Planning Area are considered.,

The Mira Mesa CﬁmNLnity Flanning Area axtends reoughly frxew I-805 on the west
to I-1% on the east. 7The northern boundarv includes the southern Rlopn* of

. Los Penasquitos Canyon, extending to the southern boundary aleng Miramar Jul.

The Coastal Zone within the planning area includes the mesa tops east of I-805
and the ridge botween Los Penasquitos and Lonez Canyon.. Lopoz P"nyonAdnd
‘portions of the masa to the south also are leoecated within the zohe. Elthough
a number of coastal permits have becn issued for developments in the axea, the
planning area prerently-is undzveloped, . :

Portiong of the Undversity/La Julla Community Planning areas, located within the”

Coastal Zooae, consists of Science and Research Park devalopments and opon rpnref

.golf course uses on the fYorrey Pines Mosa area. ‘Yhis arca also forms a part of

the watershad of the Lor Fenasquites Lagoon. lniversity of California landa of
the Main campus also are located within the Univorsity commoaity platining area.
The Scripps campus of the University of Califvinia and tho farms area nerth of

the campus form the area of the La Jolla Commanivy Nian area considered webhnn

the Rorth City Lecal Coastal Tvogram land use plan, :
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- 8TAFF ENALYSIS OF “"NO SUBSTANTIAL ISSUE"  RECOMMENDATION

2

This analysisg w111 consider approprlate policy group coqsideratifns within the

four identified community plan areas.

_In addition, the North City LC? Land Use Plan did not ¢
the types, location and intensity of developments that .

plan'‘s land use designations for the following identif1 d areas:

ntain a description of
uid propeed under the

1. Portion of the Coastal Zone north of the ‘North [City West (NCW) plénning
. area located wiithinh the San Dieguito. River Valley area [(See Exhibit 6).

2. Portions of. the Coastal Zone within Carmel Valley located to the east

and to the west of the NCW Commanlty {See’ Exhz

it 6).

3. Areas north. -of iLos Penasquitos -Canyen not Jocdﬂed Wlthlh the NCW

Comunity (See ‘Exhibit '7)

4. Los Penasquitos Reglonal Park (See Exhibit B)

5. City of San Dieg¢ Torrey Pines City Park (See Exhibit 9)

6. The Righway 56 Freeway east of I-<5

University of California lands are not being considered
attached memorandvm =--~-= Exhibit 10).

" Bpproval of these identifiéd areas will be ‘delayed unti
land use designations, in the form of Community Plans ol

wiﬁhin the LUP (See

} svch tiwe that specifi-

- Master [Plans, have

‘been developed by the Clty of San Diego and submitted t

the mission for

certification. The Rorth City lLand .Use Rlan doeg not ofntain a description of
the types, locaticn, and intensity of developments. that|would procesd ander
the plan's land use designation for the identified .areag.: Sectifon 20108.5.

of the Coastal Act defines a2 land use plan as "that relgvani: poition of &

local government!s general plan, or local coastal elem
detailed to indicate the kind, location, and intensity
cable resource protection and development policies, and
- listing of implementing actions."™ However, for the ide
location and intensity of uses and plan policy analysis
in the land use plan. Such plan designations must be d
Cbmmiss;on approval ig obtained.

t, whicH is sufficiently
f land \se, the appli-
where ngcessary, &
ptified qreas, type,

have no§ been presented
bveloped | -before

.




TORREY PINES COMMUNITY PLEN AREA

1. SHORELINE ACCESS. ‘ : . _ .

1

the City's land use policies in’ the Torrey Pines Community portion of the HC LCP
land use plan provide appropriate direction for tie maintenance and improvement of
access -£o and along the shoreline. 1n addition, access provisions in the form of
non~vehicular modes siuch as bikeways, bave been designated with improvemernts to

| carmal Vailey Road. Also, the NC LCP land uge plan has included policies providing
for lateral and vertical access along the shoreline and have incorporated pre- ’
scriptive rights procvedures in asscclation with ney development where necessary

to preserve potential public vse rights. Criteria also have been estublished in the
LYP to provide public access ta and through the Penasquitns 'Laqmnn that is compatlb]ﬁ
vith the presexvation of the unique envirommantal quallty of the watland.

2. RECKIEATION AND VISITOR-SERVING FACILITIES

An open space designation . has been included in the Torrey Pines Community Plen fox
the southwest corner of 1-5 and Carmel Valley Road, This area is adjacent to the
wetlands of the Lot Penasquitcs Legoon. A-plan statement dlscusses a-proposal.to
constiruct a palk and-ride lot pt-this location. With isclusion of the svanested
poliey -revision regarding the protection of the lagecon hahltd* from adjacent ﬂewelap-
ment., the construction of a park and ride facility within a plan designated opern
space area is ‘found tc be consistent with the resource protection policies &f the

Ooastal Act.

The cnmmunmty Plan designates the rorthwestern intevsection of I~5 and Carmal’
‘Valley Road for commeriial use, - However, subject to Regiomal Coumission action on
Parmit #4344, most of the site will be developed as residentizl, 'with a relatively
small area (Lot 83) to be designated for commercial use. The suigested recurmendation
that visitor-serving commercial uses be allocated to Lot 83 of the Sierra el Mer
~gubdivision in consistent with Scctions 30222 ané 30223 which assign-a higher pr:mrlty'
to visitor-serving uses than general cormercial nse in uplang Areas aleng the coast—
line. Also, providing for vtsltor~berv1nq uses’ in this area preserves any avaliable
street capacity of Carmel’ Valley Road for recreational uses 1nsLead of -for rea:ugnt1a1

or cammnrcxal uses.,

3 Ho'usmr;_

The Torrey Pines Community land uss plan does provide a nuxber of recommuendations fJL.
the provision of low and moderate income housing; however, more specific direction in
meeting overall low and moderate income housing demands in the Cily's total local
coastal program area would be provided by & housing component. An analysis of housing
needs on a regionsl basis within a housing domponent is likely to indicate the peed
for additional policies or ¥ecommendations that have rot already been. addressed in
the residential element of the iand .use plan.

The hausing compenent would address specifically dewmolitioa, condominium conversion,
inclusionary zoning policies and other housing policies as necessary to ensure thal
housing opportunities for porsons of low and moderate income shall be proteacted, en-

couraged, and where fragille, provided. {Sectien 307213).

—_———— . o e e e o o
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‘phase for the North City Plan area, the land use plan must
. scription of what need for low/moderate -income housing o

. achieve compliance with Section 30213. of the Act.
* of the revised policy language the Regional Commission fo

‘higher velocity flows, 2) continues to. provide a desilting
" ' gediment which prevents silt deposition irn the lagoon, and

‘structures within an updated 100-~year floodplain boundary 1

- The suggesLed recommendation to prevent any filling of the
. resource pro*ectlon policies of the Coastal Act.

- A four lame widanlng of Carmel Valley Road, as suggevted by
into the wetlands of Los Pefiasquitos Lagoon.

- realignment of the reverse curve to reduce the curve radius
existing safety concemns.

."land area adjacent to the roadway, the Commission also is
~the roadway to four lanes westerly to Portofino Drive would

. pollcios of the Coastal Act.

. fThe CommiSsion has dealt with the. issue of realigning and

. for road widening and reallgnnent with the Commission -findi
- road improvements would require encrocachment inte the adja

the LC
nclude

The Regiondl Commission found that prior to certification

area on the basis of citywide need, and how much need will
Therefor
~the su

lanquaae consistent with the Housiig policles of the Coastall Act of

4. WATER AND MARINE RESOURCES ENVIRONMENTALLY SENSITI?E HABITAT A

]

tunities exists in the
fulfilled, in order to
«. throudgh incorporation

implementation
n adequate de-

mitted plan
1976.

EAS, DIKING,

PREDGING AND FILLING AND SHORELINE STRUCTURES, AND HAZHARD. AREAS

The ﬁegional Commissioh»suggeéted recommendation providing
structures within the floodplains of the plan area waterco
restrictions of flood flows. which can provide for greater s

land vegetative habitat areas for the~continued biological
stream lagoons, Therefore,: the suggested recommendation tof prevent
e for
is consistent with the resource. protection policies of the’ astall
5 Pena

wetlands assoclated with improvements to Carmel Valley Roa 'is_ooos

Design consig
of the road surface Erom 24:feet to a minimum of 50 feet.

In addition to the ‘concern of en

further widening westerly batween Portofino Drive and Camim
property confines the Carmel Valley Road right-of-way on: th
only means of accommodating any increased width,. aside from
property, would be to encroach into the lagoon.' Rs. stated
ment into the adjacent wetlands would be inconsistert wiﬁh

Road through the permit process. State Commisslion acticn
addressed the City of San Diego's request to widen Carmel W
betwean Sorrento Valley Road and Portofino Drive and strai
curve conditions through roadway realignment. . The Commissi

the Commission found that based upon available data, current
Valley Road was within its capacity and therefore, did not
Comnission was of the opinion that a moderate,’ two land cu
could be approved without reguiring fill in the Los Penasqu

Of concern to the Commission is the fact that the Torrey. Pi
degignated Carmel Valley Road as a major street through the

ag Conm
comniuni

the plan does state that Carmel Valley Road ‘should be reducdd to col}ector street

111 or permanent '

the City
and thegeby eliminate
set a precedent for

condemning adjacent
reviously, any encroach-
he wetland presexrvation

liminates - o 0
ransport through
stream transported

ves valuable up-

ng of -the down-

fill or permanent.

lan area watsrcourses

ct.

quitos Lagoan:
stent with the

;- would encroach -
include a widening
luded would be a - .

inte the wet-
that widening

. Private
Thexrefore, the.

rmel Valley
ppeal #156-79
to four. lanes
ight reverse
the request
ch resulting
d area. Also,
on Carmel
dening. The
tening project
n wetlands.

ity Plan has
y. However,
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" adversely impact the wetlands of Los Panasquites Lagoon. . The Cummlvw1an helreves
that the removal of the safety concerns throwsh a curve-streighteniug project, in-

Road without requiring £i2l in the Jos Penasquitcs Lagoon wetlands. DMltexing the | .

-Preserve .and Rescrve. 'The link area consists of salt water wetlands that are part

glasgificatiopr. The thrust of the Commission action within the Issue Identification
process for the Torrey Pines and Nnxth City West conmonities was to make Del Max

He ghits Road the major regional east-west multi-purpose link in ordexr to de-omphasize
autonobile traffic on Carmél Valley Koad west of ¥-% and reduse the need to widen
this roadway. This concept has beeun incorporated within the North City West lang

use plan portiun of the City's LCP land use plan. LCE npseific ‘language has been
included which calls for- Carmel Valley Read to "be developed as a special access
corridor'designea around its natural landscaped corridor both east and west of I-5"

A recreational emphasis, of auto sevvice primarily for residents, mini-transit, N

trails and bikeways, should be designed for thiy corridoxr™. Similar language call;;

for inland areas of Carmel Valley road (east of I-3) to be evaluzted in relation

toe providing for coastal access to the west of i~bh, Specifically, the plan states

that "shuttle transportation programs... showld be imstituted to minimize auto-

mobile oriented impacts in relation to consideration cf widening Caimel Valley .

Poad west of I-5". 1In this regard,- Carmel Valley DInad ‘east of I-0 has been recom-

mendad as a four-lane primary arterial with turn poskets at . orossing areas. Also,

no interchanges are proposed for this roadway in the lang use plan. - The NCW communlty

plan do=s state that a long-range recomms wmendaticn would be to develop the 56 froeway

-when the need develops. However, the ilighway 5¢ fuseway is not considered at this

time for LCP purposes. These pollciuvs would appear to reduce the perceived need te
develon Carmel Va119y Twad to a fowr lane koad, vhich in turn, would eliminate.the

‘need to encroach w1th1n the adjacent wetland zren. - The suggested recommendation to

axtend .the exlstang “two lane Carmel Valley Road eaaterly.from Portcfino Drive to the
existing four-lane section of thm roadway is consistent with the Commissicn's desive
to maintain Carmel Valley Road meinly as a recleational accessway while minimizing
through traffic, and avoiding the enlargomert rf the roadway west of I-5 that would

W

voxpordting a two lane road of moderate -width, could be constructed along Carmel Valley

adjacent bluffs to the north of the reverse cvrve to reduce any adverse safety hazards
is an acceptable alrernative to any filling or disruption of the adiacent wetlands -
to the south. Strict grading, rumoff and landsaaping contrels. are required with

any hillside alteration. Widening Lo include a bikeway/pedesirian lane caskt of
Fortofino Drive is apbropriate if it can he found consistent with accepted enginggexing
practices and provided that ro £filling, develcpwent, or &ltzration of the adjacent

Los Penasquitos Lagoon wetland/area occurs. Therefore, the Commnission found that

with the suggested recommendation regarding any iuprovement to Carmel Valley Road,

the NC LCP land use plan is found consistent with the resocurce pxctebtlon policies

of the Coastal Act,

Preservation of a biolegical link betieen the Los Penasquitos Lagoon and the Los .
benasquitos Canyon is critical to the prescrvation of the Torrey Pines State

of the essential habitat for endangered species and the fresh watel wetlands and
riparian habitat upstrean from the lagoon. The freshb water wetlands and riparian
areas serve as a major feeding gnd drinking area for the larger mammals of the
Reserve as well as providing a transportation corrider to serve as the link. The
suggested recommendation reguiving the restriction on- stream channel alteration

- provides- for-the. protection.of thess habitats and corrider in their natural state.
_Any strcam chanhel alteration that ulitimately involves dredging ox removal of

riparlan vegetation shall be accomplished in a wanner to minimize disruvption to
the vegetation, requires phasing to wmopitor the statue of enviroumental impacts



and to be able to adjust mitigation measures 1f necessary, |[and requfire substantiation
that the disruption of riparian vegetation will result in 3 signifipant improvement

" of floodflows within the channel, The intent is to consider feasible, less environ-.
mentally damaging alternatives prior to any disruption or lteratibn-of a streamcourse.

“The report titled "Stream and Lagoon-Channels of the los Pgnazquitos Watershed,

' California with an.Evaluation.of Possible Effects of Propoged Urbanfization" by
' " Karen Prestegaard (1972) has identified a number of natural sefdime basins in the

watershed of Ios Penasquitos Lagoon. For example, one basin is located in Los

Penasquitos Canyon just downstream from the confluence of
Canyons. Another significant desilting basin is located ik the ar
of Los Penasqguitos and. Carroll Canyon  Creeks downstream fr
channel. This latter basin also contains a significant
vegetation which further adds to the site's depositicnal If alteration
"of the streambeds in these and other depositional areas o urs, th potentlal for
sediment to be transported downstream to adversely iwpact the biolggical productivity -
of -.the Los Penasgquitos Lagoon is- increased. Tharefore, begause of |the need to
maintain these upstream existing Bedlmentdtlon basing. as a means. td prevent sedi-
nentation deposition in the lagoon, the - Reglonal Comm1351o_
to restrict instream alterstions, and hes suggested that a
minimize the disruption of the depositional potential of t

of the confluence:
isting concrete
instream riparian

alteration be performed to
identified basins. .

In summary, the City's land use policiec address the protedtion of toastal marine znd
wetland resources. Howewer, the Regiorial Commission found |that additional specificity
- and direction ie needed within the land use plan to requirg the idgntification and
maintenance of wetland and!riparian habitats, provide steep slope protection to. avoid
erosion and sedimentation hazards, visual impacts, and dis uptlon f important
. wildlife corridors, require the development of adequate buffer aress adjacent to
environmentally sensitive habitat areas and provid: runoff|control |and grading
f nd areas. In
gsion control
» ; , with the
inclusion of the suggested:recommendations within the land) use play, the Commission
found the Water and Marine- Resourceg, Environmentally Sensitive Hahitat Arcas,
Diking, Dredging, Filling and Shoreline Structures, and Hafard Areds Policy
consistent with resource protection policies of the Coastall Act (sge page 5 through .
‘page 10 of Findings report - Enclosure.A - for the listing of sugye ted policy 1anguage)

5. AGRICULTURE
;The'NC-LCP land use plan, which incorporates the San pieg to Lagocn Enhancement Plan
language intc the plan, provides for the presexvation of u ose exiﬁtlng A-1~10 flood-
plain lands south of the San Diegulto River.

B LOCATING AND PLANNING NEW DEVELOPMENT

The plan, as submitted; prov1des adequate 1nformdt10n regajrding the type, location,
and intonsity of development,. subject to, . however, the sughgested rgcommendations
contained in the Regional Commission findings which would,|in some jcases, substantially

restrict or qualify develepment within the community to enyure congdistency with Coastal

' _Act policies (See discussions under FTublic Works regarding|proposed change in intensity

of residential use due to future impacts on capacity of Cafmel Valley Road}. -Also,
. the community plan provideés adequate direction for the prehervatloﬁ of 1dent1f1ed

"archaeolog;cal or paleontological resources. : . . o

has included a recommendation




The amount of on-site parking spaces available to new development in the commmity
is not critical from a coastal access perspective given the distance the mors intensely

i
!'
developed porticns of the community are from the shorelinz, Existing City of San-

Diergo. zoning ordinances would be sufficient 1o provida adequate.on-~zite parking

’thh new developwment. Also, adequate plOVllenq have Leen included within the Public.

.| Access Policy Group to provide improved and additional parklng facilities along

i .

|

Highway 101 and within the 8tate Park Reserve area.

7. VISUAL RESOURCES

. The plan, as prepared, contains special provizizsns which would help te maintain and
Aowever. thege recommendations need to be

| improve this guality in the community.
| In

strengthened to provide proper direction for future implementing ordivances.

this regard, suggested récomaendations have beon added whlch require developtent
standards for landscaping and eiun contrels consistent with San Diego Coast Regional

Commission adopted interpretive guidalines,

6. PUBLIC WORKS
The Terrey Pines Community Plan, as submitted, provides .appropriate policies regavding
industrial developmant or improvements to public works- facilities such as Carmel Valley
koad subject to, however, the suigested rscommendations containzd herein whichs would
provide development constrainte to ensure consistency with the policies. of the Coastal
Leot. 1In this regard, the Regional Comnission recommended copstraints to industrial deve-
! lcpmenf in designated areas that includes no develepment within the defined 100-~-year
f Flood:plain area, or on siopes greater than 25%. Simila‘ly the Regional Commissiorn
_ f ‘recommended that no encroachment into the wetland areas

as a result of roadway 1mpxovumentu to Carmel Vailey or Scrreuto leley Roads.

R e T o

of Los Pena&culto= Lagoon ocucur

The plan, as suhm:ttcd, also provides aﬂeqtate information reqavﬂing the leczation, type
and intensity of uses proposed, subject to the suggested recomuendztions containad ‘
herein, with the exception of the proposed intensity of residentizl uze designated

for the .property west of Carmel Valley Road east of the -Del Mar Ciky limieg., The

fTorrey Pinesz Community Plan designates this site for low-medium (10-15. dwelling units
per acre} residential use Residential development at these depsities eould eigni~
Eipantly impact remaining slreet capacity on Carme) Valley Road. Presently, Carmel
Valley Reoad is being utilized close to its Capublt}.. Even with the proposed roadway
improvements to- includé left turn lanes to.facilitaie tratfic flow, the Regionasl
Commissicn is cuncerned that contipued traffic volumes with high peak hour levels
resulting from area widas and future North City West developments, will Interfere with
- access to the coast. The Regional Commission found that the road could be totally
given to residential traffic to the exclusion of recreational traffic should full build-
out along Carmel Valley Road and NHoril City West take place. Section 30254 of the
Cohastal Act provides that where limited street capurity'eristu, priority shall be given
to those traffic-generating uvses that are coastal ‘related and that non-cosstal related
development shall not provide for the reduction in available street capacity. “Recause
provisions must be made for future recreational demands, it was net concluded that the -
- traffic capacity remaining after construction of the .site to densities of up to 15.du/ac
would be sufficient to provide adequate access te the coastal arcas. In addition, the
Regional Commission recognized that any improvements to accommodate existing aud future
traffic flows along this roadway shall not provide for the encroachment into the
adjacent Los Peonasquitos Lagoon. Assuming that the ultimate development of the road-
way will be a low-speed, two lane road with ro encroachment into the lagoon, it was the

g aen
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- e
£
|




Regional Commission's intent to retain a portion of

' recreational use through a suggested recommendat ion

remain
that q

of Carmel Valley Road be limited to four (4) dwelling unit
the suggested recommendation, the Regional Commission foun

Policy group is consistént with the Public Works policies

- 10 -

5 roadwpy capacity for
eloprment on-'an area west
Per acr¢ or less., With
that the Public Works
the Cogstal Act,
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. provision of low and moderate’ income housing; -however,

‘NORTH CITY WEST PLANNING ANEA

SAN DIECUITO RIVER VALLEY/LOS PENAS SQUITOS CANYON HTLL&TDFS

1. SHORELINE ACCESS

Given the absence of any shoreline frontage within this land use plan, this poli
group is not applicable. : '

2. RECREATION AND VISITOR SERVING FACILITIES

Since this area is well removed from the shorelins, mnd visitor serving facilities
g1e neither proposed nor necessary in this plan area, this policy group is not

considered applicable,

3. . HOUSING

The North City West Jland use plan Gogs provids a numbsr of recommendations for the‘

. wore specific direetion in
meeting overall low and moderate income= housing demands in the City' s.total local
coastal program area would be provided by a Housing Component. dn analysis of
housing needs on a regional Lagis within .a Housing Componeni is likely tosindicats
the need for additional policiag or . .recommendations that have not already heen
addressed inthe residential element of the land use plan,

The housing component would address swecifically dewolition, condominiun conversioen,
Cinclusichary zZoning policies and other housing policies as necessary to ensure that
housing opportunitics for persons of low and wmoderace income shall be protected,

encouraged, and where feasible, prov1ucd (Section 30212).

~ The Regional Lomnib sion found that pJJor to certificabion of the LCP. implementation phas
for the Morth City plan area, the land use plan must include an adeguate desoription
of what need for low/woderate income housing opportunitincs exists in the area on o
the basis of citywide need, and how much need will be fulfilled, in ordes .
achieve compliance with Section 30213 of the Act. Therefore, thrnugh Jncorporatlon

‘of the revised policy language,. the Regicral Commission found tha supmitted plan languag
consistent w1th the Housing policies of tlie Coastal Acv of L9754,

4. . WATIFR AND MARTNE RESOURCES

Since there is no shoreline area, coastal waters, estuaries, or wetland habitat

contained within this plan area, this policy group is not applicable.

5. " DIKING, NREDGINZ, FILLING ANWD bHORELIN“ ETRUCTURES

Agaln, since Lhere is no waterfront, coastal waters, or wetland habitat contained
within this portiocn ©f the plan area, there are no such diking, dredging or
Illllng activities contemplated.  Additionally, the necessity for constructiorn

of any shorcline structure is also thus gliminated.. Therefore, this policy group
is not appllcahle.: '

6, "ENVIRONMENTALLY SFNSITIVL HABITAT ARLAS, HAZARD ARFAS

The land use plan as submitted does not provide specific policy direction to be
consistent with the Coastal act nnd does not provide the necessary direction for
the Jmplcwentatlon stage of the LCP. However, with the Regional Comnission suggested

-3l




.. recommendations providing for the protection of steen slopes, 1ﬁm

tdential density on slopes between 15 and 25 percent, -
residential developments on steep slopes, the Commiss

Sensitive Habitat Areas and Hazard Axeas Policy Groups fonsistert
30240(a) and (b} and 30253 of the Coastal Act.

perfor

itations on regi-
lance standards for new -
found the Environmentally

The City's LUP Holicies incor-
¢ Inc. report regarding

with Sections

the timing and control of gradlng and the control of sm face runoff, are considered

appropriate mechanisms -to protect against potential ero
within the adjacent watercourses and the -downstream Los
18 and 19 of the Findings Report ~ Enclosure A - for 1
policy language). . .

sting of

[

7. AGRICULTURE

Since agriculture ncither octurs nor is proposed for this area,
is pot considered app]ioable.

B. LOCATING BND PLANNING NEW DEVELOPMENT - - .

The plan, as submitted, provides adequate information x
and intensity of dovelopment, subgect to, however, any
contained hereln which could restrict or gqualify devel
to ensure consistency with Coastal ‘Act policies. ‘Also,
adequate direction for the preservation of identified
tological resburces, :

The amount of on-site parking spaces available to new

15 not eritiéal from a ooastal access perspective given

intensely developed portions of the commurnity are from the shore
Fo provide adequate on-

ggested
ent wit

sedimentation hazard
Penasgquilteos- Lagoon {(See pages
suggested

khis policy group.

arding the type, looatien,
recommendations
in the community

he commynity plan provides

rchaeological or palean~

in the community

noe the more
line.,

Exjeting

‘30251 of the Coastal Act.

10.

is not appllcable

City of £arn Diego zoning ordinances would be sufficient
site parking with new development, .

9. VISUAL RESOURCES AND; SPECIAL COMMUNITIES

With the suggested recommendations, the Visual Rescurces

Policy Group provides for the appropriate siting and desjgning off

developments to maintair the visual gquality associated w
Therefore, the Commission found this Polzcy Group to be $

PUBLIC WORKS

Given the absence of any oxlsting or proposed public ucuw

CARMEL VALLEY AREA

Pursuant to AB2216 (Frazee), the ooastal issues to be add
Community Plan portion of the Coastal Zone are limited tq
b} adrainage (runoff/siltation). Also, the Regional Commi
that the tranﬂportation‘dnd drainage plan is to be prepan
land use designations and policies within the adopted NCW

~12-

and Spedial Communities

th the qommunity,
onsistenft with Section

s, this policy group

ressed wjithin the NCW
a} trapsportation and
ssion wa
ed contiphgent upon the
Community FPlan.

new residential

of the understanding
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TRANSPORTATYION

was. concerned that encroachment into the channel at

‘mentation Cownstream in the Los. Penasguitos Ludoon,-

~ koad the major regional east-wesal malti-parpose link

. widen this roadway,
West land usze plan portion of the City's ICP land use plan.

The Carmel Valley portion of the NCW land use plan cails for Carmel Valley Road
east of I-5 te be designed as a four lane primary arterial. 7his road design,
although providing for & limited cneroachment in portions of the floodiplain area
of Carmel Valley wash, would stili encroach inteo the narrowest portion of the
natural channel locatad approximately one-half mile east of I-5. The Commission
this point would create a
potential for-significant flow constriction providing for increased stream
velocity and resulting scouring sctivity that could create substantial sedi-
Develophnent of Carmel
Valley Road necer the narrow flogdolain area should encroach inre the adjacent
hillside to accommodate the necessary road wideh. Also, the roadway design for

-north and south traversing corridors within the Rorth fity West Community could
substantially impact the floodplain area of Carwmel Valley wash through £illing

for roadway eubankment construction. - Such- Gevelopneuts similarly conld impact
Carmel Valley stream flows to create grealer flow velocity and resulting in-
stream erosieon. hazards.

Identification process for
to make Del Mar Helghts
in order to de-emphasize
automobile traffic on Carmel Valley kocad west of I-5 and veduce the noed k&
This concept hos heen incorperated within the Morth City
LiP spegific
language has been included which calls for Carmel Valley Road to "be developed
as a special access corridor degigned around 1ts natural landacaped coxridor
both eagt and west of I-5, A recreaticonal emphasis, of auvto service primacily
for residents, mini transit, Lrails and kikes ays, should be designed for. this
corridor". Similar Janguage calls for inland areas of Carmel Valley koad

(zast of I-%, sSpecifically, the nlan states that "shuttle transporiation
.programs....should e instituted to wminimize autewobile oriented impscts in
relation to consideration. of widcrning Carmel Valley Road west of I-5", In this
regaxd, Carmel Valley Nead east of I -5 has been recomsended as a four-lanc .
primary -arterizl with turn pockets at crussing areas, Wo interchangee are
proposed for this roadway within the jand use plar.. The NCW Community. plan deoes
state that a long~range recomuendation would be to develop the Highway 56
freeway when the need deVLJcp However, the Highway 06 frcexay is not con-

sidered at this time for LCP purposcs.

The thrust of the Commission action within the Issue
the Torrey Pines and North Clity West Cormunities was

The transportation issues for the Caxmel Valley portion of the NC LCP relate to -
the area of construction of planned roadways tv avoice Fncvoachment and disturbar:e
to floocdplain areas, which could result in adverse erosion and downstream sedi-
mantation hazards. With the suggested recommendations, the Commission found that

- planned trasnportation routes within the Carmel Valley area of -the NOW Communibty .

are consistent with the resource protection policies of the Ceastal Aot

DRAINAGE

The restriction on £illing within the floodplazin of Carmel valley Wash willl avoid
the potential for stream course alleration which, in turn, could create adverse
streamflow and resulting erosion and sedimentation imports to the downstream

Los Penacquitos Lagoon, v

~} %~



Restrictions on the alteration of the Carmel Valley'stjeam courke, unless
nacessary to protect existing structures, and the suggdsted recommendations pro-
viding for restrictions on land uses within the open sgace deSLJnated areas will
help to protect the downstream Los Penasquitos Lagoon rom sediment and water

quality impacts.

se plan policies
ment (Leeds, Hill

Therefore, with the'suggested recormendations, as well las land
calling for the control of runoff from adjacent upstre
& Jewett rcport), the Regional Commission found the is
the Carmel Valley portion of the MCW Community Plan co
protection policies.of the Coastal Act. :

ith the resource

jor streams
West depends

d will have
Carmel Creek.-
ses of up to

North City West is drained by Carmel Creek, one.of the
feeding Log Penasquitos Lagoon. Urbanization within R
upon major public utilities installed within the coas
serious adverse effects on the quantity and quality of
The analyses of runoff ¥olumes within the LUP show volume incre
15-fold in the smaller, more freguent storms. that are
foxrces {Prestegaard, 1979}, The drainage plans incorpc
will manage runoff so that thése increases in peak flo
flow and net movement of sediment down Carmel Valley i
Lagoon will still increase. The other adverse effect
the quality of runoff. : '

The LUP doecs not contain any program to mitigate the
"increasecd pollutant loadings from ufban runoff, hut t

in its policy supporting the Penasquitos Lagoon hnhan went Pregject a potential
mechanism for Qltlgqtlnj these cffacts, However, wit t poli¢y language that
links this -project to specifically m@tigate the adversp cffeocty of runoff, .and,

ect be implemented
ent, the plan

£, Thus the

t the quality of

without policy languige that requires that the Enhancche
either prior to major development -or as a8 coadltlon o
*fails to assure any mitigation for the achrgc effect
plan fails to meet the poliey roquirements of Scction
«oagtal - qstuarics be maintained  and where feasible res)

of runoc

ropriate
e allows. develop=-
cffects within

Under Section 30604{d}, the Commission can genefally-r
nitigatior in projects where developmant insids= the c©
mznt outside the coastal zone that will definitely havg advers

the coastal zone. Section 30200 gives local govérnment spocifide direction to
consldnr these effects,” The legislative cbanges in thé North ity West arca give
even clearer direction that the Ccwmission has a conti, ving ingerest . in the

st is limited
.changes to the
hall be revicwed
‘Tocal cdoastal
s largely out-~ -
te the adverse

arecas outgide the coaqtal zone, although that contimai
to tran portaglon and drainaqc. A.B. 2216 provides tk
underlying land usc plun for the aren that affects dra
and ‘processoed in ‘Hn same manner as an ame wWnent of a
‘program (crphasis added)...". ;The area that affects 4
side the coastal zonc; thus the legislative direction {o mitig
effects is clear, Therefore, with the suggested rec ndation,|l a lagoon restora-
tion program will provide the necessary mltlgation for dncreased| flows and any
resulting sediment and/or water quality impacts.

1=

ing to drainace within




MIRA MESA

1. SHORELINE ACCESS

.@iven the absence of any shoreline Lrontage within this land uge area, this_po}icy
group is not applicable.

2. RECREATION AND VISITOR-SERVING FACTLITIES

The City's land use plan provides appropriate direction for the Aero World-planned
visitor-serving facility to bhe developazd consistent with the protaction of adjaycent
slognificant enviromnanially sensitive resource areas. - Also, although a master

plan for the Ios Penasquitos Regional Park has yet to be developed, the Yand use

plan does include general policies providing for the appropriate low-intensity

use of the canyon area consistent with the resowwce protection policies of the
Coastal Act. '

3.  HOUSING

The NC LCP land use plan does provide a number of recommendations for the provision
of low and moderate income housing; however, more specific direction imr meeting.
overall low and moderate income housing demand:s in the City’s total local coastal
program area would be provided by a Housing Component. An analysis of housings
needs on a regicnal basis within a Housing Component is likely to indicoate the

need for additional policies or recoimendations that ‘Thave not. already bcpn :
addrassed in the residential element of the land vse plan. - . .

The hous;ng component would address specifically dewnlition, comdominium con-
version, inclusionary zoning policles and other housing policies as-necessary to
ensure that housing opportunities for persons of low and modérate income chal!l be
protected, encouraged, and where feasible, provided (Section 30213},

_ The Regional Commicsion found that prior to certification of the LCP implementation phase
for thne Morth City plan area, the lend use plan nuaslt irclude an adequate degcoription

of what need for iow/moderate incowe housing cpporxtunities exists in the area on the
basis of citywide need,” and how much will be fulfilied. in cxder. to .achieve’
compliance with Section 30713 of tho Act. Therefore, throujgh incorporation of the

revised policy larguage the Regional (ommission found the submitted plan language consistent”

with the Housing policies of the Coastal Act of 1976.

4. WATER AND MARINE RESOURCES, ENVIHCN\FNTAILY SENSITIVE HARBITAT AREA%, HAZARD AREAQ

The land use plan as submitted does not provide specific policy direction to be con-
sistent with the Coastal Act and docs not provide the necessary direction for the

Cimplementation stage of the LCP. #However, with the stggested recommendations,
providing for the protection of steep slopes, limitations on residential density on

slopes greater than 15 percent, pérformance standavds for new rasidential developments
on steep t-lopeq, and restrictions on the timing and control of grading, the plan is
found to-be consislent with the Water and Marine Lescurces, Environmentally

Sensitive Habitat Areas and Hazard Areas Policies of the Couastal Act (sne pagec

27-29 of attached Findings for a lauL1ng of the Regional Commission approved
sugqoeted pollcy language).

=15~



L)

-

DIKING, DREDGING, FILLING, AND SHORELINE- STRUCTIRES

Since this plan area has no shoreline frontage or coastal
group is not applicable.

6. AGRICULTURE

~ Since no agriculture exists or is proposed, this‘poiicy gioup is n

7. LOCATING AND PLANNING NEW DEVELOPMENT

Inclusion of the suggested'recommendations provides a mechanism wi )
4lbgica1 gnd paleontological

Mesa Community land use plan to mitigate potential aichae
impacts associated with development in-the community.

Another area of usual coastal concern undexr this policy gi
off~street parking for proposed new developments. Typical

spaces within coastal communities, there is a direct -impag
parking for beach access and visitor-serving commercial uges.

Mira Mesa Community plan portion of the NC LCP is removed
direct or indirect impact ‘on coastal access would result.
on-site parking, the availability of parking under the Lot
Development Policy Group is not an issue within this land

8. VISUAL RESOURCES AND SPECIAL COMMUNITIES

" The plan, as submitted, provides for the appropriate sitipg and dl_igning of new
th the community. Therefore,

develepments to maintain the visual quality associated wif
this Policy Group is conéistent with Section 30251 of the

9. PUBLIC WORKS

The plan, as submitted, did not sufficieptly describe the
Cristobal in relation to the adjacént marsh areas.
recommendations, Calle Cristobal will be constructed to a
mentally sensitive habitat area (marsh) and to minimize
hillside,

~16-

Howevrr, with

he cuttin
Also, mitigation measures will be required to avoid pot
water guality, and visual impacts associated with road cogstructig

waters,
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L1y, with
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this policy
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UNIVERSTTY,/LA JOLLA COMMUNYTY PLANNING AREA

1. SHORELINE ACCESS

The City's land use policies provide appropriate direction for the maintenance

and improvement of access to and along the shoreline. In addition, access
provisions in the form of non-~vehicular modes such-as bikeways, have been designated
in the community. BAlso, the KC LCP land use plan has inhcluded policles. providing
for lateral and vertical access alony the shoreline-and have incorporated pre-~

. seriptive rights procedures in assovciaticn with new development where necessary to

preserve potentiai puplic use righis. A shoreline accessways map has been included
in the land use plan te indicate precice shoreline accessways in the University/

La Jolla Farms area. '

2. RECREATION AND VISITOR-~SERVING FACILITIES

The University/La Jolla Community land use plar of the NC ICF land use plan provides
for the proteéction and enhancement of significant recreational and visitow-serving
facilities within the community area. These areas are the To lrey Tines State Park -
Regserve area, the Torrey Pineg City Golf Course, and. the p;opcs Torrey Pines City
Park.

3. HOUSING

The HC LCP land uwse plan does provide a number of vecommendations for  thie pro-
viejon of low and woderate income housing; however, mors specific direction in meetinq

overnll low and moderata income. housing demands in the Cizy's total 1ncal coastsal

Frogram area would be provided by 'a Housing Component. &n analysis of housing needs
on a regional bacisg within a Housing Comporent is likely to indicate the need foc
additional policies or recommendations that have not.zlready besn addressed in the.
residential element of the land usz plait.

- The housing componnnt would address specifically demnlition, condominium conversion,

inclusionary zoning policies and other housing policies as necessary to ensure that
housing opportunities for persons of low and moderate income shall be protected,
encouraged, and where feasible, provided {Section 30213),

The'Régiénal Comnission found that prior to certification of the LCP implementation phase
for the North ¢ily plan area, the land use plan must include an adequate description

. of what need for low/moderate incone hovsing opportunities exists in the arvea on the

basis of citywide need, znd how much need will be fulfilled, in order to achieve

‘cowpliance with Section 3G213.0f the Act. Thercfore, through incorporation of the

revised policy langnage the Regional Commission found th subnitted plan language 0un51btent
with the Housing policies of the Coastal Act of 1976.

4, WATER ARD MBRINE RESOURCES

Since there are no e¢oastal ctreams, wetlands, or estuaries contained within this -
plan avea, this pelicy group is not applicable.



5. DIKING, DREDGING, FILLING, AND SHORELINE. STRUCTIRES

Lanquage is required in the:plan to provide for the place
in a manner that avoids encroachment onto a publicly used
“sistent with the desire to allow appropriate development t

erosion. Some encroachment may: be necessary to provide a properly
If such is the case, special consideration shall be given to minimi
. ment while utilizing materials and a design which would intprfere a

‘possible with contznulng public use of the adjacent beach

6. EHVIRONMENTALLY SENSITIVE HABITAT AREAS, HAZARD AREAS

The land use plan provides for steep slope protection to a
sedimentation hazards, visual impacts, and disruption of i
" wildlife resources. In addition, the plan provided for ru
restrictions to prevent downstream gedimentation of import
areas. Because the plan propeses the:development of bluff f
important coastal resources, it is expectbd that the devel
will be consistent with the Regional Lomm1551on s Statewidq -

blufftop development,

7. AGRICULTURE

Since this is an urbanized Brea with no existing agricultux% and not

in the plan, this policy group is not applicable.

" B.

LOCATING AND FLANNING NEW DEVELOPMENT

The University/La Jolla Community plan, as submitted, provifles appr
regarding the type, location, and intensity of development, subject
suggested recomeendations contained herein which could resfrict ox
~wiithin the community to ensure consistency with Coastal AcH policie
commnity plan provides adeguate direction for the pzeserv4t
archaeological or paleontological resources.

The amount of on~site parking spaces available to new develbpment i
is not critical from & coastal  access perspective given th distanc
. intensely. developed portions of the community are from theeEhorelin
" of San Diego zoning ordinances would be sufficient to provifle adeqnu

parking with new developnent. Co

9.

VISUAL RESOURCES AND SPECTAL COMMUNITIES .

Future developments in the City -should strive to provide f
enhancement of the v1sual and scenic resources of the Torre
plan, as prepared, contains special provisions which would
appropriately sited to minimize visual impacts to the corm

roof and freestanding signs and limit thé size of monument

lo. PUBLIC WORKS_

tective devices

le being con-
shoreline

ligned seawall.

e the encroach-
little as .

refore, with the

polzc1es.-

s1lon and

egetative and -
ol and grading
1 or wetland

lelines to protect

such guidelines

btive Guidelines. for.

e is proposed

priate policies

to, however, any
ualify development
« Also, the
dentified

the community
the more
« Existing Clty
te onesite

ntenance and
ommunity. The
evelopment to be
vide for land-
rds te restrict

‘Recause no majox public works are ploposed in the plan areq, this pelicy group is

not applicable.
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| State of California

MEMORANDUM

e

To

From :

Subject:

- University will be considered by the State Cormi

The City may inc¢lude policies within the IUP for,
‘purpeses, but this is not required under the Co

projects are not considered Public Works Projec
. .sity is still reguired to obtain a coastal deve
~ development to bk conducted in the coastal zone.

Commissioners ' : . ~ Date J, : :rimj 23, 198)
_ . e

File . .

staff

University of California Lands  (Main Caqpusfand chipps G
in Relation to City of San Diego's Iand Use llan

mpus)

The Staff Swmary and Preliminary Recommendationg
¥...land use policies indicating the location, t
Adevelopment on that portion of the University of
located within the coastal :zone must be containe
University/Ta Joila Community land use plan in o
direction necessary for future Commission ‘teview
projects." This ‘statement was included because-
California bas decided net to propose a Long Ran
(LRDP) pursuant to Section 30605 of the Coastal

However, based upon the dune.lz, 1981 letter to
the University of California, State Commission Lg«
its advice to redgional staff such that any futux

for any guidance;within the City's Local=Coastdl !
guidance

it is the opinion of State Commission' legal staf

o

Commission staff is of the opinion that Universi
do not need to be considered. within ‘the LUP.

See attached letter from the University bf‘Cﬁliﬁornia.to the San Diego

Coast Regional Commigsion dated June 12, 1981.

tates that

ntensity of

gement Plan

£ has changed
permit |activity by the
sion witlhout the need
Program.jland use plan.:

e Cbmﬁgssionzfrom

‘for review

,ifornia lands

1

tal Act{of 1976. . Also,
that Ujiversity
, althowgh the Univer-
pent peérmit for each
 Therefére, Regional

v

Sar] Diego CoT{t Regional Commission
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| OFFICE OF THE ASSOCIATE VICE CHANCELLOR-
FACILITIES MANAGIMENT , .
C Jun 12, 1981

4
|
|
? o
i San Diego Repional Compission
I Mr.. Timothy Cohelan, Chairinan
; 6154 Mission Corge Road, Suiie 220
| San Diego, California 82120

Re: North City Loceal Coastal Program
Dear Chairman Cohélan & Menbers of the Commission:

! The purpnse of this letter is to call your attention to page 54

; - of the sgtaf{ swnmary of the North City LCP. The recommendation
related to UCSD property should be corrected to accurately reflect
"the relationship between the alternalise selected by UCSD to
‘suum:t projects directly to the State Commission for reviow,

and the ability of thc Commission to certlfv the North City LLP

It is t“hﬁ that UCSD has decided net to propose a Long Range
-Development Dlan for ceriification pursuanrt to Section 30605 of
the Cousial Act., 'That dca;sion ig vaztod in the Tiniversitiy by
Section 30605, If a LRDP is not certified, the University is
requircd to obtain & coastal deve]opmen p,vmlt for each develop-
meat {o be conducled in the coastal zmone. The procedure ‘set forth
in Séction 30605 is an "alternalive to pr01ect ~by--project roview."
apparenlly under the misinpress sion that if the
- University docs not voluntayily submit a Long RBange Development -
Plan for certificaticn, the local government is required to include

in its ‘local coastal progran detuiled lund use policies govern-
' There is no

ing developments by the University on its property
such requirement in the Ceastal Act, and in fact the Ael clearly
provides otherwise. Section 30500(a) provides in relevant part:

"Fach leeal povernment lying, in whole or in part,
within the coastal zone shall prepare a local coastal
program for that portion of the coastal zone within

its jurisdiction.”

T™he staff is

e

T e e o

L ' The Coastzl Act provides that the City of San Diego has no juris-
diction over developments on University property Sectionr 30600(b)

provides in relevant part:
A coastal development permit from a loeal government

: .
. shall not be requirced by this subdivision .. for any
deveiopment by a public agency Tor which a Jocal govorn—

. ment permnlt is not otherwise required.”

. .



San chro Regional Commlbslon ' L ‘ o e e,

.
June 12, 1981 : . : _ AR
Page 2 ' ; . o

a1l coastal program is
ilses development review

her provides that: .

iy development
y. statle universicy

Szction 30518(a) provides that after a lo
certified, Lhe Commission no longer exerc
"authority. FHowever, Section 30519(b) fur

"Subdivision (a) shall not .apply to
proposed or undertaken , . , within :
or college within the coastal zone;

Section BOGOO(d} provides that:
tal program, a’

htained from a
action [B3061S.,"

"After certification of its local co
coastal development permit shell be
local government as provided for in

ment within a state
ermit fprom a local

to develiocpments by the
ted by Beclion 30600(c¢)
lopmenit permit Irom a
2l, orf the commission

¥hile Section 30519 provides that a devel
college cr university does ncot require a
government, Section. 30600(L) is applicabl
Universitv., Thé University will be oblig:
of tbe Comstal Aet to obtain & coastal dex
regional comuission, the commission on ap

where there is no regional commission,

Accordingly, the proposed NHorth ity Locall Coasta]l Program cannot
be held to be legally deficient for its falilure tp describe the
types, locatlon and intensity of land uses| on Uniporsity property.

If desired, the LCP could identify the.propcrty opned by the |
University "ot Colifornia,  and recoghize that any Pevelopment . '
proposed within the coa.staT zone boundary pill bel subjoct to .
separate review by tihe State Commission on| & project-by-project

basis, Undex exl ting lew, the City cf Sap Diego| is unahle to
deslgnate any détailed land use for Univergily owped property.

Any such designation would be meaningless pithout| concurrence: -

from the Universiiy. For the purposes of fthe Norgh City LCP,

either no formal land use designation, or pinply [the designation

of the property: for University related usgs, woulgd be sufficient

- for the purpoqeh of certifying the North i
, The regional commibsion should thereicre sregarpg the proposed
staff 1ocummendaL10n : ‘ ‘

Donala H Sites
Associate [Vice Chancellor -
Facilitifcs Managemoent




)
&
w
oy
)
4
r
S

LU

TY

‘...A;c'-;'?.“wa'-'l soanh
.

eI

.&
S

XL

g
- e . l ﬁmj@ “ .:_ .

e ,i )

-.A“.....

‘a®??e "
a®  TOogupgettireer

OF SAN DFEGO BORY, L o .

PLAN BDRY. -

ERTIFIABLE

>

l.'. L T 1]
-

" NORTH CITY ook co

EXHIBITNO. 15

. NORTH CITY WEST COMMUNITY-CENERALIZ]

pSTAL PROGRAM

0 LAND USE - - '
AL

APPLICATION NO.
6-11-67-EDD

MO RES IDENT IAL
JATTI3 COMMERCIAL

Exhibit 6 of Staff § TT"7] OPEN SPAGE/PARKS

FLOOD PLAIN]

Report

mCalifornia Coastal Commission
m

xqrerr @
TG

(CZ7877) sCHOOL SITEB




State of California Ff 3b California Coaslal Commission

San Diego District
MEMORANDUM

Seplember 29, 1988

T0: COMMISSIONERS AND INTERESTED PARTIES
FROM: PETER DOUGLAS, EXECUTIVE DIRECTOR
SUBJECT: EXECUTIVE DIRECTOR'S DETERMINATION that the City of San Diego's

Actions Impiementing Portions of its Local Coastal Program are
Legally Adequate (for Commission review at its meeting on
{ctober 14, 1988)

BACKGROUND

In 1977, the City of San Diego proposed, and the Coastal Commission endorsed,
the segmentation of the City's Land Use Plan inio twelve geographic segments
corresponding to local community plan boundaries. With the exception of the
Mission Bay segment, the Commission has certified or certified with suggested
modifications, all of the City‘'s land use plan segments. On January 13, 1988,
the Commission certified the North City Land tUse Plan as resubmitted and
certified, with one suggested modification, the Centre City/Pacific Highway
Corridor Land Use Plan. At that time, the CommisSion also certified, with
suggested modifications, the City's proposed Impiementation Plan.

On April 5, 1988, the City acknowledged the Commission's action on these two
land use plan segments and the overall implementation program. On July 13,
1988, the Executive Director reported to the Commission that the City's
actions were legally adequate to certify those elements and the Commission did
not object. At the same hearing in July, the Commission certified, as
resubmitted, nine of the remaining ten land use plan segmenls. The
re-certified Tand use plans were La Jolla/La Jolla Shores; Pacific Beach;
Mission Beach;.Qcean Beach; Peninsula; Barrio Logan/Harbor 107; Otay Mesa/
Nestor; Tijuana River Valley and Border Highlands.

A1l of the cited land use plans had been previously certified, some with
suggested modifications, by the Commission and the City had agreed to accept
the Coastal Commission's action on the various segments. However, the City
had not made any formal acceptance of the Commission's actions within the
prescribed six month period following each Commission review, consistent with
the Administrative Regulztions. Therefore, it was necessary to formally
resubmit the applicable land use plans to acknowledge the Commission's
previous approval and gain effective certification for those segments.

The City has completed work on a variety of administrative tasks to
institutionalize the coastal development permit process into its operation.
The Commission has received several documents including, but not limited 1o,

copies of the amended coastal zonme and general development regulations,
EXHIBIT NO. 16

updated zoning maps, a coastal development permit processing manual,
' APPLICATION NO.

6-11-67-EDD

Staff Report Dated
September 29, 1988

mCaIifornia Coastal Commission
|




Commissioners
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notification procedures for appealable developments, other public notice
measures and draft post-certification maps. The post-certification maps,
which graphically depict the Commission's and City's jurisdictional areas,
have been drafted and reviewed by Commission staff. Final corrections and
updating to reflect all proposed areas of deferred certification are in
process and should be completed shortly.

At the time of the Commission's approval of the City's Implementation Plan,
there were several areas of deferred certificalion established, where the
Coastal Commission will retain permit authority. These areas are identified
on the attached Exhibit “A". 1In the process of performing rezonings to
implement the certified land use plans, there have been additional areas
created where the City is now requesting deferred certification status as
well. These additional areas are also jdeniified on Exhibit "A",

Although staff has encouraged the City to fully implement the certified land
use plans and perform all the necessary rezonings, suggesting the City should
pursue subsequent amendments rather than defer areas now, staff does recommend
the Commission endorse the City's request. Given the complexity of the City's
program, the size of its coastal zone jurisdiction and the elapsed time since
some land use plans were originally adopted, it is not at all unexpected that
some rezonings or proposed land use designations might come into question.

There are five newly-requested areas of deferred certification. The first and
second areas are both in Pacific Beach; they consist of the community's two
visitor commercial nodes and the Garnei Avenue commercial strip. Within the
proposed visitor commercial areas, there are apparently concerns about the
ground floor use restrictions and the potential non-conforming status of
certain uses within the two nodes. Along ihe Garnet Avenue commercial strip,
there have been property owner concerns expressed about the leasehold limits
established within the proposed Community Commercial (CC} zoning. It is
unknown how long it will take to resolve these proposed areas of deferred
certification.

The third area is a small block Tocated on the south side of Niagara Street in
Ocean Beach, situated west of the alley and east of the Ocean Beach Pier. The
certified Precise Plan designates the area for residential development but the
property is presently zoned commercial {C-1). Rather than implement a
rezoning, the City has submitted a land use plan amendment to re-designate ihe
htock for Community Commercial. This would appear to be a more logical
nattern of development, consistent with the existing commercial uses around
the pier. This deferred certification area should be resolved within the next
few months.

The fourth area where the City is now requesting deferred certification status
is the Otay River valley floodplain and abulting Scuth Hay properties within
its jurisdiction. This proposal is intended 1o allow Lime for the preparation
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of a comprehensive and specific land use plan for the area. The work will
also reflect multi-jurisdictional efforts underway in this area and the

potential creation of a regional park extending up the river valley. This
planning effort is expected to be completed within one year. :

The final area requested for deferred certification is the floodplain areas of
the Tijuana River Valley. 1In this case, the City was actively pursuing
implementation and had initiated the necessary rezonings when it became aware
that the Federal Emergency Management Agency (FEMA) was weorking on updaling
its hydrologic maps of -the river valley. The City did not want to implement
the 'rezenings, only to discover~the floodway/floodplain fringe delineations
were outdated; Commission staff concurred with this approach. Consultation on
the revised mapping has already begun and this work should be completed within
the next year. The City has also included this work as pari of its current
LCP Grant request. '

As previously mentioned, Commission staff did not encourage the establishment
of any new areas of deferred certification. However, at this juncture, it
does not seem beneficial to any party to forestall effective certification for
as much of the City's coastal zone as possible. In addition, the City has
indicated the removal of the La Jolla Planned District and Via de la Valle
Specific Plan as areas of deferred certification in its proposed work program
and current LCP Grant request.

Therefore, by their action adopting Resolution No. R-2706B0 on April 5, 1988
and their subseguent administrative efforts, the ity now seeks to obtain
coastal development permit authority on October 17, 1988 for much of its
coastal zone. The City has agreed to issue coastal development permits for
all its coastal zone, excepting those areas of deferred certification as
identified on Exhibit "A", in accordance with the certified local coastal
program. The City's actions and notification procedures for appealable
development, in particular, have been reviewed and determined to be legally
adequate, consistent with Section 13544 of the Commission's Administrative
Regulations.

Recently, due 1o local budgetary concerns, City staff had indicated they might
delay requesting the delegation of permit authority because of present
staffing constraints within the Coasial Section of the Planning Department. A
categorical exclusion request is presenily undergoing public review and
hearings at the City; it is not part of this action. However, rather than
await its disposition, the City has requested Commission authorization to
assume permit authority, Additionally, the City has also asked thal the
Commission accept and complete permit processing for all coastal development
permit applications received on or before October 14, 1988; the City would
then assume permit authority for most areas on Oclober 17, 1988.

lThese provisions are acceplable and effective certification for pertinent
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portians of the City's local coastal program is recommended. The
certification order and accompanying letter will be forwarded to the City and
appropriate parties if a majority of the Commissioners present do not object
to the Executive Director's determination.

RECOMMENDATION

Staff recommends that the Commission CONCUR with the Executive Director's
determination as set forth in the attached letter (to be sent after Commission

copcurrence).

(3807A)



EXHIBIT "A"

City of San .Diego Areas of Deferred Certification

The geographic areas, districts or sites which were deferred ceriification on
January 13, 1988 in the «Coastal Commission's review of the Implementation Plan
are as follows:

1)

2)

4)

3)

12)

Via de la valle Specific Plan area;

Portions of the San Diequito River Valley located outside the North

. City West Community Plan and the redefined floocdway/floodplain. fringe

zones addressed under the resubmitted North City LUP, dated August
1985;

The area and properties designated "Future Use Study" and the San
Diego Gas & Electric property located within the Los Penasquitos
Lagoon and watershed west of Interstate 5;

Neighborhood #8 Precise Plan area;

Portions of Carmel Valley located within the City's Urban Reserve and
outside the North City West Community Plan;

Los Penasquitos City Park and Reserve;

Cal-Sorrento property located at the west end of Los Penasquitos
Canyon, just north of the creekbed and east of Interstate 805;

Torrey Pines City Park;

The La Jolta Planned Bistrict area;

Mission Bay Park and Land Use Plan segment;
Famosa Slough; and

The County Administration Center site.

The geographic areas, districts or sites which were deferred certification on
{ctober 14, 1988 4in the Coastal Commission's review of the Executive
bDirector's determination for effective certification are as follows:

13)

Visitor commercial nodes in Pacific Beach located generally west of
and fronting on Mission Blvd. between Law and Pacific Beach Drive and
generally fronting on Mission Bay Drive (existing R-400, C, C-1, CA
and CO-zoned properties recommended to be rezoned CV),;



City of San Diego
Exhibit "A" continued

14)

15)

16)

17)

(3B08BA)

Garnet Avenuve commercial strip in Pacific Beach exlending from
Mission Blvd. to roughly Morrell {existing C-zoned properties
recommended to be rezoned CL);

A block located on the south side of Niagara, wesl of Bacon and
bounded by two alleys and situaled easi of the pier, in Ocean Beach;

Otay River Valley and South Bay Deferred Certification Study Area, as
shown on Attachment 4 of Planning Report No. 88-294; and

Tijuana River Valley floodplain areas, as shown on City Zoning Map
#C-704.



STATE OF CALIFORMIA—THE RESOURCES AGENCY GEORGE DEUKMEJIAN, Gavernor

CALIFORNIA COASTAL COMMISSION
SAN DIEGO COAST DISTRICT

+ 1333 CAMING DEt RIO SOUTH, SUITE 125

/SAN DIEGO, CA 92108-3520

(819) 297-9740

October 14, 1988

Honorable Maureen O'Connor, Mayor
City of S5an Diego '

202 "C" Street

San Diego, CA 92101

Re: Certification of City of San Diego's Local Coastal Program
and Delegation of Permit Authority for Certain Areas

Dear Mayor O'Connor,

The California Coastal Commission has reviewed the City's
Resolution No R-270680 and other administrative efforts,
together with the Commission's actions on January 13, 1988 and
July 13, 1988, certifying eleven of the City's twelve land use
. plan segments and implementation program, In accordance with
4£ Section 13544 of the Commission's Administrative Regulations, I
have made the determinadtion that the City's actions are legally
adequate; and, the Commission has concurred at its meeting of
October 11-14, 1988,

By its action of April 5, 1988, the City agrees to issue coastal
development permits for all its area, excepting the areas of
deferred certification identified on the attached Exhibit "avw,
based on the certified provisions of the City's local coastal
program. The attached Exhibit "A" was formally adopted by the
Commission as part of its certification order.

Consistent with Section 13544 of the Commission's Regulations,
the City has adopted all provisions of the various segments and
completed the necessary rezonings. The City's notification
procedures for appealable developments are legally adequate and
the City is therefore ready to assume permit authority for the
identified portions of ite ceoastal zone. It is our under-
standing that you intend to assume this authority on October 17,
1988. By an agreement reached with the City Planning Department,
the Coastal Commission will accept and complete processing on
all coastal development permit applications received on or
before October 14, 1988.

In conclusion, 1 would like to extend our staff's and
Commissioners' sincere congratulations for completing this
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important coastal planning effort. The City's dedication and
on-going work to enhance and protect the coastal zone and all
its unique resources for current and future generations are
noteworthy. We remain available to assist you and your staff in
any way possible as you continue to develop and implement the
City's local coastal program.

Sincerely,

Peter Douglas
Executive Director

PD/DNL:d1{2698L)

ce: City Councilmembers
Robert P. Spaulding
Greg Konar
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RESOLUTION NUMBER R- 2?0580
ADOPTED ON APRS 1988

WHEREAS, on March 10, 1987, by Resolution No. R-267849 the
Council of The City of San Diego at a public hearing reviewed,
approved, and authorized the Planning Director to transmit to the
California Coastal Commission, The City of San biego's zoning
ordinances, certain zoning district maps and other implementing
actions reiated to its Local Coastal Program ("LCP"); and

WHEREAS, on May 19, 1987, by Resolution No. R~268368 the
Council of The City of San Diego at a public hearing adopted.
-three (3) amendments to its LCP; and

WHEREAS, on January 13, 1988, the California Coastal:
Commissioh at a publié hearing considered The City of San Diego's
zoning ordinances, the zoning district maps and other
implementing acfions (hereinafter referred to as
"LCP Ordinances") which were adopted by the Council of The City
of San Diego by ﬁesolution Nos. R-267849 and R-268368; and

WHEREAS, the California Coastal Commission on January 13,
1988, rejected The City of San Diego LCP Ordinances as submitted;
and

WHEREAS, the California Coastal Commission on January 13,
1988, certified The City of San Diego LCP Ordinances with
suggested modifications which if adopted by The City of San Diego
would conform with the certified Land Use Plan ("LUP"} and be

adequate to carry out the provisions of the certified LUP; and

~PAGE 1 OF 4-



WHEREAS, the Council of The City of San Diego has
reconsidered the LCP Ordinances as well as the suggested
modifications recommended by the California Coastal Commission;
and

WHEREAS, it is the intentién of this Council that The City of
San Diego assume permit issuing responsibility for coastal
development permits on October 17, 1988 for all of that area in
the City of San Diego within the Coastal Zone; NOW, THEREFQORE

BE IT RESOLVED, by the Council of The City of San Diego, that
it hereby accepts the certification of The City of San Diego's
Local Coastal Program and accepts all of the suggested
modifications as recommended by the California Coastal
Commission. '

BE IT FURTHER RESOLVED, that the following listed LCP
Ordinances, have been amended to incorporate the suggested
modifications recommended by the California Coastal Commission

and are hereby approved:

Sensitive Ccastal Resource Overlay Zone (S5CR)
{SEC. 101.0480)

Floodway Zone (FW)
(SEC. 101.0403)

Floodplain Fringe Zone (FPF)
(SEC. 101.0403.1) :

Hillside Review Overlay Zone (HR)
(SEC. 101.0454)

Coastal Development Permits Ordinance
(SEC. 105.0201 et seq.)

Community Commercial Zone (CC)
(SEC. 101.0427)

Commercial Visitor - Service Zone (CV)
(SEC. 101.0426.1}

-PAGE 2 OF 4-



C~1 Zone
(SEC. 101.0430)

Commercial Office Zone (CO)
{SEC, 101.0423)

Neighborhood Commercial Zone (CN)
(SEC., 101.0426)

Multiple Family Residential Zone (R)
(SEC, 101.0410)

RV Zone
(SEC. 101.0414)

Subdivision Regulations
(SEC., 102.0301.1 and SEC. 102.0402.1)

BE IT FURTHER RESOLVED, that the following listed LCP
Ordinances which were approved by the Council by‘Resolution Nos.
R-267849 and R-26B368 and which were acééﬁﬁabregﬁOwghemdgfiﬁgrnia
Coastal Commission as submitted are hereby approved. -

Land Development Ordinances '
(SEC. 62.0107, SEC. 62.0401, SEC, 62.0405 and SEC. 62.0417.1)

Mission Beach Planned District
(SEC. 103.0528.10 and SEC. 103.0533)

La Jolla Shores Planned District
(SEC. 103.,0302.3, SEC, 103.0303.1 and SEC. 103.0303.4)

A=-1 Zones (Agricultural)
{SEC. 101.0404)

Conditional Use Ordinance
{SEC. 101.0510)

Coastal Zone Regulations - Division 8
(SEC. 101.0823)

Recordation of Variances, Permits or Entitlements
(SEC. 101.0245)

Definitions and Interpretations
(SEC., 101.0101.95)

BE IT FURTHER RESQLVED, that the Planning Director is hereby

authorized to transmit these City of San Diego LCP Ordinances to
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the California Coastal Commission for approval, pursuant to
Section 30513 of the Public Resources Code, upon confirmation by
its executive director.

BE IT FURTHER RESOLVED, that the Planning Director is
authorized to assume coastal development permit issuing
responsibility on October 17, 1988 for all cof that area in the
City of San Diego within the Coastal Zone, provided all of the

listed ordinances have become effective on such date.

APPROVED: JOHN W WITT, City Attorney

BYC gt on

lomas F. Stelnke
Deputy City Attorney

TFS:wk
03/30/88
Or.Dept:Plan.
R-88-~15925
Form=r.none
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Passed and adopted b9 the Council of The City of San Diego on

April 5, 1988 by the following vote:
wWolfsheimer, Robérts, Pratt, Struiksma, McCarty, Filner,

YEAS:

O'Connor.

Naone.

NAYS: |

NOT PRESENT: McColl, Henderson.

AUTHENTICATED BX:

MAUREEN O'CONNOR
Mayor of The City of San Diego, California

CHARLES G. AEDELNCUR
City Clerk of The City of San Diego, California

{SEAL)

By: ELIEN BOVARD , Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true

270680 | passed

and correct copy of RESOLUTION NO. R-

and adopted by the Council of The City of San Diego, California

on __APRE 98B .

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, Zalifornia

(SEAL)

synaeontle A
By: Zij_ o p%iﬁw » Deputy




EXHIBIT "a*
City of 5an .Diego Areas of Deferred Certificailion

The geographic areas, districts or sites which were deferred certification on
January 13, 1988 in the «Coastal Commission's review of the Implementation Plan
are as follows:

1) Via de la Yalle Specific Plan area;
2) Portions of the San Dieguito River Valley located outside the North
. City West Community Plan and the redef{ined floodway/floodplain fringe

zones addressed under the resubmitted North City LUP, dated August
1985;

3) The area and properties designated "Future Use Study" and the San
Diego Gas & Elzctric properiy located within the Los Penasquitos
Lagoon and watershed west of Interstate 5;

4)  Neighborhood #8 Precise P1ah area;

5) Portions of Carmel VYalley localed within the City's Urban Reserve and
outside the North City West Community Plan;

6) Los Penasguitos City Park and Reserve;

7) Cal-Sorrento property located at the west end of Los Penasquitos
Canyon, just north of the creekbed and east of Interstate BOS5;

B) Torrey Pines City Park:
9) The La Jolla Planned District area;
10) Mission Bay Park and Land Use Plan segment;
11) Famosa Slough; and
12} The County Administration Center site.
The geographic areas, districts or sites which were deferred certificalion on

October 14, 1988 in the Coastal Commission's review of the Executive
Director's determination for effective certification are as follows:

13) Visitor commercial nodes in Pacific Beach located generally west of
and fronting on Mission Blvd. between Law and Pacific Beach Drive and
generally fronting on Mission Bay Drive (existing R-400, C, C-1, CA
and CO0-zoned properties recommended to be rezoned CV);
EXHIBIT NO. 17

APPLICATION NO.
6-11-67-EDD
Exhibit “A” of Staff
Report

mCalifornia Coastal Comrmission



City of San Diego
Exhibit "A" conlinued

14) Garnet Avenue commercial strip in Pacific Beach extending from
Mission Bivd. to roughly Morrell (existing C-zoned properties
recommended to be rezoned CC};

153 A block located on the south side of Niagara, west of Bacon and
bounded by two alleys and situated east of the pier, in DOcean Beach;

16} Otay River Valley and South Bay Deferred Certification Study Area, as
shown on Attachment 4 of Planning Report No. 88-294; and

17) Tijuana River Valley floodplain areas, as shown on City Zoning Map
#C-704.

(3808A)
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. State of Califormia, Edmund G. Brown Jr., Governor

California Coastal Cornmission

San Diego District

6154 Mission Gorge Road, Suite 220
San Diego, California 92120

(714) 280-6992

ATSS 636-5868

FINDINGS
CITY OF SAN DIEGO
NORTH CITY

LAND USE PLAN

Background

The City of. San Diego, on April 20, 1981, formally submitted the North City
Land Use Plan (LUP}. After staff review for compliance with the Local Coastal
Program (LCP) Regulations on filing, the Executive Director of the San Diego
Coast Regional Commission determined the submittal was adeguate and formally
accepted the land use plan on April 22nd. The San Diego Coast Regional Com~-
mission held the first of two public hearings on June 12, 1981, to consider
this land use plan. At the second public hearing on June 26, 1981, the Re-
giocnal Commissiocon voted to deny the land use plan, as submitted, based on the
adopted findings that policy groups within the Torrey Pines, North City West,
Mira Mesa, and University/La Jolla Community Land Use plans were inconsistent
with the Coastal Act of 1976. The Regional Commission then adopted suggested
pelicy revisions which, if incorporated into the land use plan by the City

of San Diego, are intended to make the plan consistent with the Coastal Act.

The suggested revised policy language and findings shall be transmitted to
the City of San Diego's Planning Director with an explanation that the intent
of the revised policy language is to provide the City guidance in re-submitt-
ing the land use plan tc the Coastal Commission and is not binding on the
city of San Diego.

EXHIBIT NO. 18
APPLICATION NO.

6-11-67-EDD
Staff Report Dated
July 20, 1981

mCalifornia Coastal Commission

7-20-81

T
————




A. FORMAT
This document is organized to correspond to the individual land use plans with-
in the North City Local Coastal Program Land Use Plan and the policy groups within

these plans.

B. AREAS FOR DELAYED CERTIFICATION

The San Diego Ccast Regional Commission found the North City Land Use Plan,
consisting of the land use plan or portions of plans for the Torrey Pines,
North City West, Mira Mesa, and University/La Jolla Community Plan areas, as
submitted by the City of San Diego, inconsistent with the Coastal Act of 1976.

The San Diego Coast Reglonal Commission found that approval be delayed for the
following identified areas until such time that specific Land Use designations,
in the form of Community Plans or Master Plans, have been developed by the
City of San Diego and submitted to the.Commission for certification. The
identified areas are as follows:

1. Portion of the Cecastal Zone north of the North City West (NCW) planning
area located within the San Diegquito River Valley area {See Fig. 5 of
Staff Summary and Preliminary Recommendations).

2, Portions of the Coastal Zone within Carmel Valley located to the east
and to the west of the NCW Community (See Fig., 5)

3. Areas north of Los Penasguitcs Canyon not located within the NCW Community
{See Figs., 5 and &)

4., Los Penasquitos Regional Park (See Fig. 9)
5. City of San Diego Torrey Pines City Park (See Fig, 11)

6. The Highway 56 Freeway east of I-5

University of California lands are not being considered within the LUP (See
attached memorandum) .

FINDINGS

The North City Land Use Plan does not contain a description of the types, location,
and intensity of developments that would proceed under the plan's land use desig-
nation for the identified areas. Section 30108.5 of the Coastal Act defines a
land use plan as "that relevant portion of a local government's general plan, or
local coastal element, which is sufficiently detailed to indicate the kind, loca-
tion, and intensity of land use, the applicable resource protection and develop-
ment policies, and where necessary, a listing of implementing actions." However,
for the identified areas, type, location and intensity of uses and plan policy
analysis have not been presented in the land use plan. Therefore, the Commission
finds that the heretofore identified areas of the NC LCP land use plan cannot

be found in conformance with Section 30108.5 and the consideration of the type,
location, and intensity of development for the areas identified is necessary
before Commission approval,




Il

TORREY PINES COMMUNITY PLAN AREA

SUMMARY FINDING

The San Diego Coast Regional Commission found that the Torrey Pines Community
Land Use Plan, as submitted by the City of San Diego, is inconsistent with the
California Coastal Act of 1976. The Regional Commission further found that,
with the addition of the recommended policy language revisions, the Torrey
Pines Community Land Use Plan portion of the North City Land Use Plan would

be consistent with the Coastal Act of 1976,

POLICY GROUP FINDINGS

1. SHORELINE ACCESS

da

b.

Suggested Revised Policy Language ~ This policy group was approved as
as submitted.

Pindings

The maintenance and -improvement of public access to the beaches is of prime
importance under the provisions of the Coastal Act. The City's land use
policies in the Torrey Pines Community portion of the NC LCP land use plan
proviae appropriate direction for the maintenance and impyovement of access to
and along the shoreline., In addition, access provisions in the form of non-
vehicular modes such as bikeways, have been designated with improvements to
Carmel Valley Road. Also, the NC LCP land use plan has imcluded policies
providing for lateral and vertical access along the shoreline and have incox-
porated prescriptive rights to procedures, in assocation with new development

‘where necessary to preserve potential public use rights. Criteria also have

been established in the LUP to provide puklic access to and through the Penas-
quitos Lagoon that is compatible with the preservation of the unigque environ-
mental. gquality of the wetland. Therefore, the Commission f£inds that the
Shoreline Access Policy -Group for the Torrey Pines Commumity portion of the
NC LCP Land Use Plan is consistent with Sections 30210-30212 and 30214 of +he
Coastal Act,

2. RECREATION AND VISITOR SERVING FACILITIES

d.

Suggested Revised Policy Language

Development of a park and ride facility in the southwest corner

of I-5 and Carmel Valley Road east of Sorrento Valley Road will

be constructed provided that: 1) it will alleow the existing
desilting basin to be used and maintained for as long as the basin
is needed, or 2) after the existing desilting basin is no longer
needed the parking facility may be censtructed in consultation
with the California Department of Fish and Game, where developmental
criteria for the minimal disturbance of landforms and control of
surface water runoff, as suggested by the Department, shall be
incorporated in the project development. The construction of a
park and ride facility will be subject tc the approval of the
Coastal Commission.




Visitor-oriented commercial uses shall be designated for the remaining
lot {83) of the Sierra Degl Mar subdivision at the northwest corner of

the intersection of I-5 and Carmel Valley Road. These usecs shall in-

clude, but not be limited to, open space, beach shuttle parking, res-

taurant and/or mectels. .

Findings

An open space designation has been included in the Torrey Pines
Community Plan for the southwest corner of I~5 and Carmel Valley Road.
This area is adjacent to the wetlands of the los Penasquitos Lagoon.
A plan statement discusses a proposal to construct a park and ride
lot at this location. Such a facility would have to include approp-
riate buffering and/or runoff control considerations to protect the
adjacent environmentally sensitive habitat area. With inclusion of
the suggested policy revision regarding the protection of the lagoon
habitat from adjacent development, the construction of a park and
ride facility within a plan designated open space area is found to
be consistent with the resource protection policies of the Coastal
Act.

The Community Plan designates the northwestern intersection of I~5 and Carmel
Valley Road for commercial use. However, subject to Regional Commission actio
on permit FE341, most of the site will be dove]opcd as residential, with a
relatively small area (Iot 83) tc be de51gnated for commereial use. Subiject -
to approval of FB341l, & deed restriction ‘was recorded which provides for
visitor oriented commercial uses on the subject lot. Section 30222 of the

Act states that "the use of private lands suitable for visitor-serving commer—
cial recreational facilities...shall have priority over...general commercial
development." Similarly, Section 30223 provides that "“unland areas neoessary
to support coastal recreational uses shall" be reserved for such uses, where
feasible. The suggested recommendation that visitor-serving commercial

uses be allocated to Lot 83 of the Sierra Del Mar subdivision is consistent

with Sections 30222 and 30223 which assign a higher priority to visitor-serving
use than general commercial use in upland areas along the coastline. Also,
providing for visitor-serving uses in this area preserves any available street
capacity of Carmel Valley Road for recreational uses instead of for residential
or commercial uses,

3. HOUSING

d.

Suggested Revised Policy Language

Prior to or concurrent with acceptance for gertification of the imple~
mentation phase of the North City LCP by the Commission, the City shall
submit for LCP approval a Housing Cemponent of the LCP covering all
portions of the City within the coastal zone. This Housing Component
shall be incorporzted as a portion of the LCP land use pian for each

- community segment of the LCP, and its standards, policies, and goals

shall take precedence over any conflicting language in any individual
segment plan. This Housing Component may be a document prepared for
the Coastal Zone only, or may be a segment of a citywide Housing
Element which contzins data and analysis sufficiently disaggregated to

~enable reascnable consicderation of recommendations and policies app-

licable to the coacstal zone. Prior to submittal of the Housing Com-~
ponent for Commission review (in accordance with land use plan cert-
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ification procedures), the City shall submit the document to the State
Department of Housing and Community Development for a review of the
adequacy of the document pursuant to Govt. Code Section 65302(d).

b. Findings

As required under Section 30213 of the Act, new housing shall be developed
in conformity with the standards, policies and goals of local housing
elements, The California State Department of Housing and Community
Development (HCD) has determined that the City's housing element is

not in full compliance with the State Law. Therefore, an adequate
finding of compliance with the requirements of Section 30213 of the

Act canncot be made. The City is currently revising its City-~wide housing
element for resubmission to HCD. However, a more appropriate way to
expediously address those housing concerns pertinent to the Ceoastal

Zone would be to prepare a “Housing Component”. This housing component,
prepared in association with the City's Housing Element, would provide
more specific policy direction for development of the City's total local
coastal program . The NC LCP land use plan does provide a number of
recommendations for the provision of low and moderate income housing;
however, more specific direction in meeting overall low and moderate
income housing demands in the City's total local coastal program area
would be provided by a Housing Component. An analysis of housing needs
on a regicnal basis within a Housing Component is likely to indicate

the need for additional policies or recommendations that have not already
been addressed in the residential zlement of the land use plan.

The housing component would address specifically demolition, condominium
conversion, inclusicnary zoning policies and other housing policies as
necessary to ensure that housing opportunities for persons of low and
moderate income shall be protected, encouraged, and where feasible,
provided (Section 30213).

The Commission finds that prior to certification of the LCP implementation
phase for the North City Plan area, the land use plan must include an
adequate description of what need for low/moderate income housing
opportunities exists in the area on the basis of citywide need, and

how much need will be fulfilled, in order to achieve compliance with
Section 30213 of the Act. Therefore, through incorporation of the

revised policy language and these findings with the previous policy
language and these findings with the previous policy group findings,

the Commission finds the submitted plan language consistent with the
Housing policies of the Coastal Act of 1976.

4., WATER AND MARTNE RESOURCES ENVIRONMENTALLY SENSITIVE HABITAT AREAS, DIKING,
DREDGING AND FILLING AND SHORELINE STRUCTURES, AND HAZARD AREAS

a. Suggested Revised Policy lLanguage

l. No fill, or permanent structures shall occur within presently un-
developed portions of the defined l00~year flocdplain of Los Penasquitos
Creek (including the area of Los Penasquitos Lagoon), the floodplain area
of Carroll Creek upstream of Los Penascquitos Lagoon, as well as within
the floodplain of the San Dieguito River. Only uses compatible with
periodic flooding and which will not adversely impact any environmentally
sensitive habitat areas would be allowed within the above identified
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areas. Minor incidental structures necessary to support uses compatible
with the floodplain designation may be considered in the implementation
phase of the LCP. The 100 year flood plain boundary lines for the

above named water courses shall be updated for LCP purposes utilizing
runcff amounts within the watershed that are expected to result from
future upstream developed conditions. Updated flow amounts and 100

year floodplain boundary lines shall be developed by the City of

San Diegc in consultation and subsequent concurrence with the California
State Department of Water Resources.

Based upon the establishment of a redfined floodway (FW) boundary
stemming from the update of the 100 year floodplain boundary, property
located south of Estuary Way and ecast of Roselle St. can be filled up
to the floodway line, subject to the provision that any previous fill
located within the redefined FW area be removed.

2, Additional Language shall be added to LCP Specific Language on pg.
65 of the LUP to read as follows:

Until such plans for the enhancement of Los Penasguitos Lagoon are
approved by the Coastal Commission, new development assoclated with
wetland areas shall be subject to the provisions of Section 30233 of
the Coastal Act of 1976.

3. The extent of all wetland areas within the Los Penasquitos and
San Dieguito River basins portions of the Torrey Pines Community
planning area should be identified and mapped within the land use
plan. Identification and extent of wetlands shall be consistent
with the identification procedures contained within the adopted
Statewide Interpretive Guidelines for Wetlands and Other Wet En-
vironmentally Sensitive Habitat Areas or with the San Dieguito
Lagoon and Los Penasquitos Lagoon Resource and Enchancement Studies
as reviewed and approved by the Coastal Commission.

Both the Community Open Space map {(Pg., 53 of LUP) and the Los Penas-~
quitos Environs-ownership map (Pg. 60} should be updated to reflect

the expansion of open space areas pursuant to recent coastal permit

action and recent changes in land ownership.

4. No furtlier subdivision of pfoperties shall occur in that area south of tI
termination of the presently improved Nogales Dr. right-of-way and west

of the Torrey Pines State Reserve Extension as described. in ‘permit FS5355,
Subject to conditions of this permit, the applicant recorded a deed re-
striction to prevent the further subdivision of lands for future develop-
ment in the above referenced area to protect against any disruption to

the existing on-site Torrey Pine trees and adjacent Torrey Pines Reserve
Extension area.



5. Channelization or other substantial alteration of stream channels, in-
cluding the removal of vegetation for stream flow facilitating purposes,

.shall not occur except where limited to 1) flood control projects where

no other wmethod of protecting existing structures in the floodplain is
feasible and where such protection is neacessary for public safety or to
protect existing developwent, and 2) developments where the primary function
is the improvement of fish and wildlifc habitat. 1In addition, a main
consideration associated with any potential stream alteration is to give
priority to any neccssary develepments that minimize the transport of

strecam sediment to the downstream cnvironmentally scnsitive wetland arcas,

Any channelization or other substantial alteration of stream channels that
involve the construction of in-stream scdimentation basins shall not
involve cither on site or along the stream course 1) the removal of bio-
logically significant riparian vegetation or 2} the filling of floodplain
arcas that function also as sediment Lasins.

6. Buffer zones sufficient to protect identified chvironmentally sensitive
habitat arcas (as defined by Section 30107.5% of the Coastal aAct) shall be
established fcr_duvelokppnts adjacent to these arcas. The standard for evalu
ating development adjacent to such aeas is the extent to which the proposed
development adjacent to such ar=2es is the extent. £o arhich the proposcd de-
velopment maintains the functional .capacity of such areas. Thercfore,
development permitted in a buffer zone shall be limited to access paths,
fences necessary to protect the habitat area, and similar developments which
have beneficial effects or no sifnificant adverse effects on the adjacent
environmentally sensitive habitat arcas. The criteria for establishing
buffer zones includes a determination of: 1} the biological significance
of adjacent buffer lands; 2) the sensitivity of species to disturbance;

3) the susceptibility of the buffer parcel to erosion; and 4} the type

and scale of adjacent development praposed.

7. Future development adjacent to the Torrey Pines Extension area shall
provide for.adequate buffer areas. Specific areas of concern shall involve
adequate sethacks to avoid significant erosion, visual, or sediment impacts
from construction. Setbzcks also shall be provided to prevent any necessary
fire breaks to he constructed on reserve property. 2lso, public access (and
public parking to the extent feasible) shall be provided from the street end
at Mira HMontana Dr. through any future development to the reserve with the
use c¢f dedicated permanent public access easements.

B. For that area designated as & lagoon buffer area within the San Diesguitc
Lagoon Enhancement Plan and, therefore, to protect important vegetative

‘and visual resources of the area and minimize any potential for erosion,
residential development on the hillside south of the San Dieguito River

- floodplain boundary shall be limited to residential densities of 1 dwelling
‘unit per every 1.6 acres along with the provision that no development, grading
or alteration of landforms shall occur on slopes greater than 25%. However,
for those slopes between 25 and 35 percent, a density c¢redit cf one (1)
dwelling unit per every 40,000 sg. £t. (1 du/ac) could be transferred to.
the developzble areas. (ref. coastal developnent permit F7453 A(l)).




Q. In order to protect important vegetative and wvisual resources of the
comnunity, as well as minimize any potential for erosion, no development
grading or alteration of land forms shall occur on slopes greater than 25%
or in canyon hottoms. An exception to these criteria would be for the devel
ment of access roads and utilities and for the development planned for the

- control of runoff and sediment production in Crest Canyon. Development

-on already subidivided, vacant lots that have more than 90% of their total
area in excess of 25% slope shall be constructed in a manner subordinate to
their natural landforms. No grading out of flat pads shall occur; instead,
grading or site alteration shall be limited to minimal footings site prep;
aration. Driveway/parking areas shall be limited in size and shall be
restricted to an area adjacent to the local street. On site vegetation
shall not be disturbed beyond the limits of the area needed to be developed
by the construction process.” Development shall utilize flexible siting
technigues, including the varying of lot sizes and shapes, modified set-
backs, and the‘varying of positions of structures and their sizes.

Ho further subdivisions of land or utilization of Planned Unit Develop-
ments (FUDs) shall occur on lots that have their total area in excess of
25% slopes.

Undeveloped slopes over 25 percent shall be‘brcservéd 4s open space

through offcers of dedications of permanent opcn space casements as a
condition of future subdivision or by any other enforcable means available.
These offers shall be recorded as restrictions against the subject property.

The restrictions shall.prohibit any alterations of landforms, removal of
existing vegetation or the ercection of structures of any type. Open space
casements would protect the steeper slopes frem erosion, preserve the
area's scenic and visual amenities, and protect valuable native vegetation.

10. A grading plan shall be prepared concurrently with development plans
to incerporate erosion control procedures to be utilized during project
development. Sediment basins (debris basins, desilting basina, or silt
traps) shall be installed in conjunction with initial grading operations
and maintained through the developmant process to remove scdiment from
runoff waters draining from the land undergoing development. TLand shall
be devcloped in increments of workable size which can be completed during
a single construction season in order to minimize soil exposure. No grading
or land alteration shall occur during the rainy =eason between the time
period of November lst through March 30th. Construction may continue
during this period on completed and stabilized sites, provided that such’
construction does not include grading activities or landform alterations.

2ll areas disturbed but not completed during the construction season, includi
graded pads, shall be stabilized in advance of the rainy scason. 7The use of
temporary erosion control measures, such as berms, interceptor ditches, sané-
bagging, filtered inlets, debris basins, and silt traps shall be utiiized in
conjunction with plantings to minimize soil loss from the construction site.



11. In couplected duunlormnnts, all graded slopes sLall be qtah17 zed prior
to the.rainy scason by means of established vegetation or other suitable
means. The use of plantings as a means to control site erosion shall be
accomplished under the supervision of a licensed landscape architec¢t and shall
consist of seeding, mulching, fertilization and irrigation within an appropriate
lead time pricr to November 1, to provide adequate landscape coverage. This
reguirement shall apply to all disturbed soils including stockpiles.

12. - Where developmant would occur on or adjacent. to sloplng lands, a runoff
and sediment control plan designed by a licensed engincer qualified in hydrolog;
and hydraulics shall be prepared which would assure ne increase in peak ruonciis
rate from the fully developed site over the greatest discharge that would occur
fromw the existing undeveloped site as a reselt of the intensity of rainfall
“expoacted during a six-hour period once every ten (10) years (10 ycar, six hour

. rainstorm). Runocff control shall be accomplished by such means as on-site
‘catchment basins, detenticn basins, and giltatien traps along with cnergy
dissipating measures at the terminus of storm drains or any other on-site means
found to be more effective than these. A number of drainage facilities shall be
utilized with development to minimize the potential for adverse erosion. Use of
cluster type development shall be utilized where it would limit the amount of
impervious surfaces and associated increases in peak runoff. Runoff control
plans shall be developed prior to tentative subdivision map approval. These
requirements would not apply to construction of single-family re51dences on
already subdivided lots.

+ All permanent runoff and erosion control devices shall be developed and
nstalled prior te or concurrent with any on-site grading activities.

3. Special districts or other mechanisms shallt be established with now
developments to provide the means for maintenence and repaiy of chuirod_runt
and eresion control facilities as well as for the maintenance of any ir:iqntion
systems.  If, in the future, after completion of development, it is determined
by the City that on-site runoflf and erosion control facilitics arc no longer
nceded or should be wodificd for resource protection purposes, the City couid
apply to anend the LCP Lo make appropriate changes.

14. Any necessary shoreline protective works Jhall be placed in such

a nmanficr to avoid enroachment on arcas utilized by thn public, unlessg
engincering studics ‘ndlcath that minimal encroachment may be necoessary
to avcid any adverse erosion conditions. The placement of shoreline
protective works shall be permitted vhen required to serve coastal do-
pendent  uses or protect existing structuves or public beaches in danger
of erdsion end when designed to eliminate or mitigate adverse impacts

on local shereline «and supply.

15,  Any improvements to Carwel Valley Road shall not encroach within the
wetland arca of the Los Penasguitos Lagoon as determined by the Statc
Department of Fish and Game. The two-lane iwproved roadvay with bhikeway/
pedestrian way on the lagoon side proposed from Camino Del Mar to Proto-
fino Drive should be extended eas stward Lo Lhe existing fowvr-lane scction
of Carmel Valley Road at the intersection of Sorrento Valley Hoad with

no encroachment into the Los Penasqguites Lagocn, The appropriate



realignment {increase in road radius) of the reverse curve section of
the existing Carmel Valley Roadway shall occur within the existing bluff
area on the north side of the roadway if it is determined by Fish and
Game that the road improvements would result in encroachment [nto the
wetland. Appropriate setbacks of development are in effect for the
Sierra Del Mar subdivision immediately north of the subject reverse
curve in order to accommodate a road realignment in the area of the
bluffs. Control of surface water runoff into the lagoon from roadway
development shall be consistent with appropriate Commission suggested
recommendations contained herein. &also, stringent grading and landscape
controls, consistent with appropriate Commission suggested recommendations
contained herein, shall be utilized to control potential sedimentation
and visual impacts resulting from bluff grading.

Findings

No fill within the floodplains-of the plan area watercourses 1) eliminates
restrictions of flood flows which can provide for greater sediment trans-
port through higher velocity flows, 2) continues to provide a desilting
basin for stream transported sediment which prevents silt deposition

in the lagoon, and 3) preserves valuable upland vegetative habitat

areas for the continued biclogical functioning of the downstream lagoons,
Therefore, the suggested recommendation to prevent fill or permanent
structures within an updated 100-year floodplain boundary line for

plan area watercourses is consistent with the resource protection policies
of the Ceoastal 2act.

The suggested recommendation to prevent any filling of the Los Penasguitos

Lagoon Wetlands associated with improvements to Carmel Valley Road is
consistent with the resource protection policies of the Coastal act.

There are numerous provisions in the Coastal Act that regquire protection
of coastal wetlands. These sections provide in part:

30231: The biological productivity and the guality of coastal
wetlands...shall be maintained...through, among other means...controlling
runcff, ...

30233: {a) The diking, filling, or dredging of...wetlands...shall
be permitted in accordance with other applicable provisions of this
division, where there is no feasible less environmentally damaging
alternative, and where feasible mitigation measures have been provided
to minimize adverse environmental effedts, and shall be limited to
the following:

(5) Incidental public service purposes, including but not limited
to, burying cables and pipes or inspection of piers and maintenance
of existing intake and outfall lines.,.

(c) -..Any alteration of coastal wetlands identified by the Department
of Fish and Game, including, but not limited to, the 19 coastal wetlands
identified in its report entitled, "Acgquisition Priorities for the Coastal
Wetlands of California," shall be limited to very minor incidental public
facilities, restorative measures, nature study



30240: ({(a) Environmentally sensitive habitat areas shall be pro-
tected against any significant disruption of habitat values, and only
uses dependent on such resources shall be allowed within such areas.

{+} Development in areas adjacent to environmentally sensitive
habitat areas shall be protected against any significant disruption
of habitat values, and only uses dependent on such resources shall be
allowed within such areas.

30604.1: Where any...fill development is permitted in wetlands
in conformity with this division, mitigation measures shall include,
at a minimum, either acquisition of equivalent areas of equal or
greater biological productivity or opening up equivalent areas to tidal
action...

A four lane widening of Carmel Valley Road, as suggested by the City,would encroach
into the wetlands of Log Penasgquitos Lagoon. Design considerations include a widening
of the road surface from 24 feet to a minimum of 50 feet. Also included would be a
realignment of the reverse curve to reduce the curve radius and thereby eliminate
existing safety concerns. In addition to the concern of encroaching into the weil-
land area adjacent to the roadway, the Commission also is concerned that widening
the roadway to four lanes weslerly to Portofino Drive would set a precedent for
further widening westerly between Portofino Drive and Camino Del Mar. Private
property confines the Carmel Valley Road right-of-way on the north. Therefore, the
only means of accommodating any increased width, aside from condemning adjaccnt
propexrty, would be to encroach into the lagoon. as stated previously, any encroach-
ment into the adjacent wetlands would be inconsistent with the wetland preservation
policies of the Coastal Act.

The Commission has dealt with the issue of realigning and widéning Carmcl Valley
Road through the permit process. State Commission action on Permit Appeal #156-79
addressed the City of San Diego's regquest Lo widen Carmel Valley Road to four lancs
between Sorrento Valley Road and Pdrtofine Drive.and straighten the tight reverse
curve conditions through roadway realignment. The Commission denicd the request
for road widening and realignment with the Commission finding that such resulting
road improvements would require encroachment into the adjacent wetland arca. Also,
the Commisison found that based upon available data, current traffic on Carmcl
Valley Road was within its capacity and thereforce, 4id not require widening. The
Commission was of the opinion that a moderate, two lane curve-straightening project
could be approved without requiring fill in the Los Penasguitos Lagoon wotlands.

Of concern to the Commission is the fact that the Torrey Pines Community Plan has
designated Carmel Valley Road as a major strect through the community. However,

the plan does state that Carmel Valley PRoad should be reduced to collector street
classification., The thruczt of the Commission action within the Issue Identification
process for the Torrey Pinas and Nerth City West Communities was to make Del Mar
Heights Road the major regional east-west wulti-purpose link in order to de-emphasize
avtomobile traffic on Carmel Valley Road west of I-5 and reduce the necd to widen
this roadway. This concept has been Incorporated within the Nerth City West land
use plan portion of the City's LCP land use plan. LCP specific language has been
included which calls for Carmel Valley Road to "be developed as a special access
corridor dzsigned around its natural landsceped corridor beth east and west of I-5.



to the vegetation, require phasing to monitor the status

A recreational enphasis, of auto service primarily for residents, mini-transic,
trails and bikeways, should be designed for this corrider®. Similar language calls
for. inland arcas of Carmel Valley Foad (east of I-5) to be evaluated in relation

to providing for ccastal access.to the west of I-5. Specifically, the plan states
that “shuitle transpcritation programs,.. should be instituted to minimize auto-—
mobile oriented impacts in relaticn to consideration of widening Carmel Valley

Road west of I-5"., In this regard, Carmel Valley Koad east of I-5 has been recom -
nended as a four-lane primary arterial with turn pockets at crossing areas. Rlso,
no interchanges are proposed for this roadway in the land use plan., The NCW
community plan does state that a long-range recommendatieon woulid be to develop the
Highway 56 freeway when the need develops. However, the Highway 56 freeway is not
considered at this time for LCP purposes. These policies would appear to reduce

the preccived need to develop Carmel Valley Road to a four lane road, which in turn,
would eliminate the need to encroach within the adjacent wetland area. The suggested
recommaendation to extend the existing two lane Carmel Valley Road easterly from
Portofino Drive to the existing four-lane section of the roadway is consistent with
the Commission’s desire to maintain Carmel Valley Road mainly as a recreational
accessway while minimizing through traffic, and avoiding the enlargement of the
roadway west of I-5 that would adversely impacl the wetlands of Los Penasquitos
Lagoon. The Commission believes that the removal of the safety concarns through a .
curve-straightening project, incorporating a two lane rcad of moderate width,could
"be constructed along Carmel Valley koad without requiring fill in the Los Penasquitos
Lagoon wetlands, Altering the adjacent bluffs to the north of the reverse curve

.to reduce any adversc safety hazards is an acceptable alternative to any filling or
disruption of the adjacent wetlands to the south. Strict grading, runoff and land-
scaping controls are required with any hillside alteration. Widening to

include a bikeway/pedestrian lane east of Portofino Drive is appropriate if it

can be found consistent with accepted engineering practices and provided that no
filling, development, or alteration of the adjacent Los Penasquitos Lagoon wetland/
o Saqaraing any mpeovenent e cosons o o 158, e svssected reconmncar
is found consistent with the resource alley Road, the NC LCP land use plan

protection policies of the Coastal Act.

Presorv?tion of a biological link between the Los Pené&Quitos'iégoon'and the Los
Penasquitos Canyon is'critiecal to the preservation of the Torrey Tines State
Preserve and Rescrve. The link area consists of salt water wetlands that are part-
of thé essential habitat for endangered species and the fresh water wetlands and
riparian habitat upstream from the lagoon. 1The fresh water wetlands and riparian
areas serve as a major feeding and.drinking arca for tle larger manmals of the
Reserve as well as providing a transportation corridor to serve as the link. The
sugg?sted recommendation requiring the restrictien on stream channol alteration
provides for the protection of those habitate and corridor in theoir natural srcate.
A?y sFrcam channel alteration that ultimately involves dredyging or removal of
riparian vegetation shall be accouplished in a manncr to minimize Alsruption

Vi Ty
gnd to be able to adjust mitigation measures if necessaryogéizy;zszintziblmpchs .
that the disruption of riparian vegetation will result in'a siqniflicaeth'n‘qt-antlatlon
of floodflews within the.channel. The intent is to consiaer'feasibléi 123?‘2?3???%-
mentally damaging alternatives Prior to any disruption or alteration of a streamcourse.



The report titlced "Stream and Lagoon Channcls of the Los Penasguitos Watershed,
talifornia with an Evaluation of Possible Effects of Proposed Urbanization" by

Karen Prestegaard (1979) has identified a number of natural sediment basins in the
watershed of Los Penasquitos Lagoon. For example, one basin is located in Los
Penasguites Canyon just downstream from the confluence of Los Fenasguitos and Lopez
Canyons. Another significant desilting basin is located in the area of the confluence
of Los Penasyuitos and Carroll Canyon Creeks downstrecam from the existing concrete
channel., This ldtter basin also contains a significant amount of instream riparian
vegetation which further adds to the site's depositional potential. If alteration

of the streambeds in these and other depositional areas oeccurs, the potential for
sediment to be transported downstream to adversely impact the biological productivity
of the Los Penasquitos Lagoon is increased. Therefore, because of the need to
maintain these upstream existing sedimentation basins as a means to prevent sedi-
mentation deposition in the lagoon, the Commission has included a recommendation to
restriet instream alterations, and has suggested that any alteration be performed to
minimize the disruption of the depositional potential of the identified basins.

The'qurey'Pines-land use plan map should be changed to replace the very low

(0-4) du NRA) residential designation along Portofino Drive north of Canmel Valley
Road to .one of an open space designation as a result of Regional Commission action
on permit FB341 {Fargo) where an offer to dedicate for open space purposes was
recorded in favor of the State of California.’

In summary, the City's land use policies address the protection of coastal marine
and wetland resources. However, the Commission finds that additional specificity
and direction is needed within the land use plan to require the identification and
maintenance of wetland and riparian habitats, provide steep slope protection to avoid
eruosion and sedimentation hazards, visual impacts, and disruption of important
‘wildlife corridors, recuire the development of adequate buffer arcas adjacent to
environmentally sensitive habitat areas and provide runoff control and grading
restrictions to prevent downstream sedimentation of important wetland areas. In
addition, the Commission recommends the placemant of shoreline erosion control
devices in such a manner to preserve public beach areas. Therefore, with the
" inclusion of the suqggested recommendations within the land use plan, the Comnission
finds the Water and Marine Resources, Environmentally Sensitive Habitat Arcas,
Diking, Dredging, Filling and Shoreline Structures, ‘and Hazard Arcas Policy Groups
consistent with Sections 30230, 30231, 30233, 30235, 30236, and 3024C1{a) (b), and
30253 of the Coastal Act.

In regards to the many studies referred to in the land use plan that will ultimatecly
.provide management schemes for the Los Penasguitos Lagoon and associated environs,
such as thoe SKNDAG Study currcni:ly underway which is considering moans to control
in-stream sediment transport to the lagoon, the Commission would like to emphasize
that any future implementation proposals forthcoming [rom such studies will have to
be compared for consistency with the policics of an approved Morth City Local Coastal
Program. Jmendments to the LCP "o incorporate any implemcentation propesals ¢an be

- requested by the City following prescribed methods outlined in the LCP Regulations,
However, until such tiwe that any amendments are requested and approved, any impleien
tion measurcs recoumoended within management studics will be subordinate to apnroved
land usc plan policics of the Horlh City LUP,




5. AGRICULTURE

Suggested Revised Policy Language - This policy group was approved as

submitted.

Findings

The NC LCP land use plan, which incorporates the San Dieguito Lagoon
Enchancement Plan language into the plan, provides for the preservation
of those existing A-1-10 floodplain lands south of the San Dieguito
River. Therefore, the Commissicon finds that the Agriculture Policy
Group is consistent with Sections 30241 and 30242 of the Coastal Act.

6. LOCATING AND PLANNING NEW DEVELOPMENT

a.

Suggested Revised Pplicy Language - This policy group was approved

as submitted.
Findings

The Commission takes no issue with the present community plan regarding
the type, location, and intensity of development, subject to, however,
the suggested recommendations contained herein which would, in some
cases, substantially restrict or qualify development within the commu~
nity to ensure consistency with Coastal Act policies (See discussions
under Public Works regarding proposed change in intensity of residential
use due to future impacts on capacity of Carmel Valley Road}. BAlso, the
community plan provides adeguate direction for the preservation of
identified archaeological or paleontoclgocial resources,

The amount of on-site parking spaces availakle to new development in the
community is not critical from a coastal access perspective given the
distance the more intensely developed portions of the community are from
the shoreline. Existing City of San Diego zoning ordinances would be
sufficient to provide adequate on-~site parking with new development.
Also, adequate provisions have been included within the Public Access
Policy Group to provide improved and additional parking facilities along
Highway 101 and within the State Park Reserve area. Therefore, the
Commission finds that the Planning and Locating New Development Policy
Group, per Commission suggested recommmendations, wruld be consistent
with Sections 30250, 30252 and 30244 of the Coastal Act.

7. VISUAL RESQURCES

Suggested Revised Policy Language

Specific landscape and sign standards for new development shall be
included within the LCP, Sign standards should be established that
regulate the height, bulk and design of such signs. Rooftop signs,
free-standing pole signs, off-premise signs and billboards should
not be permitted., All existing or new signs that do not conform to
such standards should be abated within a reasonable pericd.

Minimum landscape requirements and landscape design guidelines should
be established for all new developments,
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b. Findings - Future davelopments in the City should strive to prov%de
for maintenance znd enhancement of the visual and scenic resources Or
the Torrey Pines community. The plan, as prepared, contains spec%al
provisions which would help to maintain and improve this guality in the
community. However, these recommendations need to be strengthened

to provide proper direction for future implementing ordinances. ?n
this regard, suggested recommendations have heen added which requlre.
development standards for landscaping and sign controls consistent with

San Diego Coast Regional Commission adopted interpretive guidelines.

Therefore, this policy group is found to be consistent with Section
30251 of the aAct. .- ‘ | .

8. PUBLIC WORKS

Suggested Revised Policy Language

Residential densities for the area west of Carmel Valley Road and east
of the Del Mar city limits shall not exceed four (4) dwelling units per
acre. Portions of the area located within the defined 100 year flood
plain of Los Penasquitos Creek shall not be considered developable in
figquring overall density.

Findings

The Commiscion takes no issue with the policies in the community plan regardir
industrial development or improvements to public works facilities such as
Carmel Valley Road subject to, however, the suggested recommendations con-
tained herein which would provide development constraints to ensure consistenc
with the policies of the Coastal aAct. In this regard, the Commission is rec-
ommending constraints to industrial development in designated areas that
includes no development within the defined 100~-year flood plain area, or on
slopes greater than 25%. Similarly, the Commission is recommending that no
encroachment into the wetland areas of Los Penasquitos Lagoon occur as a
result of roadway improvements to Carmel Valley or Sorrento Valley Roads.

For the remaining residential and commercial designated areas of. the communit:
the Commission takes no issue with the location, type and intensity of uses
proposed, subject to the suggested recommendations contained herein, with the
exception of the proposed intensity of residential use designated for the
property west of Carmel Valley Road east of the Del Mar City limits. The
Torrey Pines Community Plan designates this site for low-medium (10-15
dwelling units per acre) residential use. Residential development at these
densities could significantly impact remaining street capacity on Carmel
Valley Rocad. Presently, Carmel Valley Road is being.utilized close to its
capacity. Even with proposed roadway improvements to include left turn lanes
to facilitate traffic Flow, the Commission is concerned that continued traffic
volumes with high peak hour levels resulting from area wide and future North
City West developments, will interfere with access to the coast. The Commiss:
finds that the road could be totally given to residential traffic to the

exclusion of recrcational traffic should full buildout along Carmel Valley
Road and MNorth City West take place. Section 30254 of the Coastal Act

provides that where limited street capacity exists, priority shall be given
to those traffic gencrating uses that are coastal related and that non-
coastal related development shall not provide for the reduction in available
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street capacity. Because provisions must be made for future recreational
demands, the Commission cannot conclude that the traffic capacity remaining
after construction of the site to densities of up to 15 du/ac would be
sufficient to provide adequate access to the coastal areas. In addition,
the Commission recognizes that any improvements to accommodate existing
and future traffic flows along this roadway shall not provide for the
encroachment inte the adjacent Los Penasguitos Lagoon. Assuming that

the ultimate development of the roadway will be a low-speed, two lane
road with no encroachment into the lagoon, it is the Commission's intent
to retain a portion of remaining roadway capacity for recreational use
through a suggested recommendation that develcopment on an area west of
Carmel Valley Road be limited to four (4) dwelling units per acre or
less. With the suggested recommendation, the Commission finds that the
Fuklic Works pelicy group is consistent with Section 30254 of the Coastal
Act. :



NORTH CITY WEST PLANNING AREA

SAN DIEGUITO RIVER VALLEY/LOS PENASQUITOS CANYON HILLSIDES

SUMMARY FINDING

The San Diego Coast Regional Commission found that the North City West Community
Land Use Plan for the San Dieguito River Valley/Los Penasguitos Canyon Hillside
Area, as submitted by the City of San Diego, is inconsistent with the California
Coastal Act of 1976. The Regional Commission further found that with the addition
of the recommended policy language revisions, the North City West Land Use Plan
portion of the North City Land Use Plan would be consistent with the Coastal Act
of 1976.

POLICY GROUP FINDINGS

1. SHORELINE ACCESS

Given the absence of any shoreline frontage within this land use plan, this
policy group is not applicable.

2. RECREATION AND VISITOR SERVING FACILITIES

Since this area is well removed from the shoreline, and visitor serving facilities
are neither proposed nor necessary in this plan area, this policy group is not
considered applicable.

3. HOUSING

a. Suggested Revised Policy Language

Prior to or concurrent with acceptance for cervtification of the implementa-
tion phase of the North City LCP by the Comwission, thie City shall submit

for LCP epproval a Housing Component of the LCP covering all portions of

the City within the Coastal Zone. This Housing Component shall be incorpora-
ted as a portion of tho LCP land use plan for each community seguwent of the
‘LCP, and its standards, policies, and goals shall take precedence over any
conflicting language in ary individual segmant plan. This Housing Component
nay be a document prepared for the Ceastal %Zene eonly, or may be a seoment

of a citywide Housing Element which contains data and analysis sufficiently
disaggregated to enable reazonable consideration of recommendations and
policies applicable to the Coastal %Zone. Prior te submittazl of the Nousing
Component for Commission review (in accordance with land use plan certifi-
cation procedures), the City shall submit the document to the State Dcpartment
of Housing ani Community Development for a review of the adeguacy of the
document pursuant to Govi., Code Section €5302{c). .




b. Findings

As required under Section 30213 of the Act, new housing shall be developed in
conformity with the standards, policies and goals of local housing elements.

The California State Department of Housing and Community Development (HCD) has
determined that the City's housing element is not in full compliance with the
State law. Therefore, an adequate finding of compliance with the requirements
of Section 30213 of the Act cannot be made. The City is currently revising its
City-wide housing element for resubmission to HCD. However, a more appropriate
way to cxpediously address those housing concerns pertinent to the Coastal Zone
would be to prepare a "Heusing Component”., Tis housing component, prepared in
association with the €ity's Housing Element, would provide more specific policy
direction for development of the City's total local coastal program. The NC
LCP,land use plan does provide a number of recommendations for the provision

of low and modcrate income housing; however, more specific direction in meeting
overall low and moderate income housing demands in the City's total local coastal
program area would be provided by a Housing Component. An analysis

of housing nceds on a regional basis within a Housing Component is likely to
indicate the need for additional policies or recommendations that have not
already been addressed in the residential element of the land use plan.

The housing component would address specifically demolition, condominium con-
version, inclusionary zoning policies and other housing policies as necessary
to ensure that housing opportunities for persons of low and moderate income

shall be protected, encouraged, and where feasible, provided (Section 30213}.

The Commission finds that prior to certification of the ILCP implementation phase
for the North City plan area, the land use plan must include an adequate des-
cription of what need for low/moderate income housing opportunities exists in the
area on the basis of citywide need, and how much need will be fulfilled, in order
to arhieve compliance with Section 30213 of the Act. Therefore, through incor-
poration of the revised policy language and these findings with the previous policy
group. findings, the Commission finds the submitted plan language consistent with
the Housing policies of the Coastal Act of 1976.

4. WATER AND MARINE RESOURCES

Since there is no shoreline area, coastal waters, estuaries, or wetland habitat con-
tained within this plan area, this policy group is not applicable.

5. DIKING,.DREDGING, FILLING AND SHORELINE STRUCTURES

Again, since there is no waterfront, coastal waters, or wetland habitat
contained within this portion of the plan area, there are no such diking, dredging or
filling activities contemplated. Additionally, the necessity for construction of any

shoreline structures is alsc thus eliminated. Therefore, this policy group is not
applicable.

6. ENVIRCNMENTALLY SENSITIVE HABITAT AREAS, HAZARD AREAS

a. Suggested Revised Policy Language

1. 1In order to protect the impertant vegetative and visual resources
of Los Penasquitos Canyon, as well as minimize any potential for erosion,



no development, grading, or alteration of landforms on the north slopes
of Los Penasguitos Canyon ané the sounth slopes of the San Dieguito River
Valley shall occur on slopes greater than 25% or in canyon bottoms,

2. PFor the north slopes of Los Penasquitos Canyon, residential densities
on slopes between 15 percent and 25 percent that are visible from a point
above the streambed nearest the proposed development shall be limited to
no more than five (5) dwelling units per acre {very low density).
Development on these slopes will be restricted in a manner subordinate to
the natural landforms. No grading out of flat pads shall occur; instead,
grading or site alteration is to be limited to minimal footing site pre-
paration. On~site vegetation shall not be disturbed beyond the limits of
the area to be constructed. Development ghall utilize flexible siting
techniques, including varying lot sizes and shapes, modified front, rear
and side vard setbacks, and the varying of positions of structures

and their sizes. The five (5) DUA represents existing ‘North City West
Community Plan land use intensity recommendations.

3. In completed developments, all graded slopes shall be stabilizcd

. prior to the rainy scason by means of cstablished vegetation or other
suitable wrans. The use of plantings as a means to contrel site crosion
ghall be accomplished under the supervision of a licensed landscape
architect and shall consist of sceding, mulching, fertilization ang
irrigation within an appropriate lead time prior to November 1 to pro-
vide adenuate landscape coverage. This requirement shall apply.to all
disturbed soils including stoekpliles.

with new developuents to provide the means for maintenance and repair of
regquired rurofi and erosion control facilities as well as for the main-
tenance of any irrigiation systems, If, in the future, after conpletion
of developnent, it is determinced »y the City that on-site runcif and ¢ro-
sion control facilities ars no lenger needed or should be modified for
resource protection purposes, the City could apply to awend the LCP to
make appropriate changes. :

5. Undeveloped slopes over 25 percent shall be preserved as open space

through offers of dedications of permanent open szpace cagements as a

condition of future subdivision or by any other enforcsable mcans avail-

aple. These offers shall ke reccrded as restrictions against the subject
property. The restrictions shall prohibit anv alterations of landforms,
removal of existing vegstation of the erection of structures of any type.

Open space easemznts would protect the steeper slopes from erosion, preserve
the areca's scenic and visua% amenities, and protect valuable native vegetation.

b. Findings

The land use plan does not provide specific policy direction to be consistent

with the Coastal Act and does not provide the necessary direction for the imple~
mentation stage of the LCP. However, with the Commission suggested recom—
mendations providing for the protection of steep slopes, limitations on residential
density on slopes between 15 and 25 percent, and performance standards for new
residential developments on steep slopes, the Commission finds the Environmentally
Sensitive Habitat Areas and Hazard Areas Policy Groups consistent with Sections

- 13 -



7.

30240 (a) and (b) and 30253 of the Coastal Act. The City's LUP policies incor-
porating recommendations from the Leeds, Hill and Jewett, Inc. report regarding
the timing and control of grading and the control of surface runoff, are
considered appropriate mechanisms to protect against potential erosion and
sedimentation hazard within the adjacent watercourses and the downstream Los
Penasgquitos Lagoon.

AGRICULTURE

Since agriculture neither occurs nor is proposed for this area, this policy group
is not considered applicable.

8.

LOCATING AND PLANNING NEW DEVELOPMENT

a. Suggested Revised Policy Language - This policy group was approved as
submitted.

b. Findings

The Commission takes no Lssue ﬁith.thekggesent comminity plan regarding the
type, location, and intensity of de?elopment, subject to, however, any suggested
recommendations contained herein which could restrict or qualify development
within the community to ensure consistency with Coastal Act policies. Alsc, the
community plan provides adequate direction for the preservation of identified
archaeological or palecntological resources.

The amount pf on-site parking spaces available to new development in the
community is not critical from a coastal access perspective given the distance
the more intensely developed portions of the community are from the shoreline.
Existing City of San Diego zoning ordinances would he sufficient to provide
adeguate on—-site parking with new development. Therefore, the Commission finds
that the ®Plarning and Locating New Development FPolicy Group, per Coumission
suggested recommendations would be consistent with Sections 30250, 30252 and
30241