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To: Commissioners and Interested Persons 
 
From: California Coastal Commission 
 San Diego Staff 
 
Subject: Addendum to Item W16.5a, Coastal Commission Permit Application  
 #6-11-67-EDD (Protea Flower Hill Mall, LLC), for the Commission 

Meeting of September 7, 2011 
________________________________________________________________________ 
 
A.  Correspondence 
 
A letter in opposition to the staff recommendation dated September 1, 2011 from Steve 
Kaufman, representing Protea Flower Hill Mall, LLC was sent to individual 
Commissioners and received by Commission staff via email on August 31, 2011.  The 
letter references and also includes 11 exhibits as attachments (60 pages total). 
 
A letter supporting the applicant’s and the City’s claim regarding jurisdiction dated 
August 29, 2011 from Assembly Member Ben Hueso was received via email on 
September 1, 2011.  
 
B.  Revisions to the Staff Report 
 
The following additions and clarifications to the staff report are in response to the Steve 
Kaufman letter dated September 1, 2011 which alleges the Commission staff misreads the 
1981 Commission staff report which identifies the “non-certifiable” areas of the North 
City LUP as shown on attached Exhibit 6; omits reference to specific provisions of the 
Commission’s 1985 and 1988 actions on the certified North City LUP related to areas of 
deferred certification being the “hillside area”; omits reference to certain provisions of the 
Commission’s actions certifying the City’s Municipal Code and subsequently the Land 
Development Code as the LCP Implementation Plan which refer to Commission permit 
jurisdiction and deferred certification area as shown on Map No. C-730.1 on file at the 
City; omits that the Flower Hill site is shown on certified Map Nos. 42 and 44 of Map C-
730.1 as within the certified LCP, but is specifically designated on the map as “non-
appealable Area #2”, and that the area of deferred certification shown on those maps is the 
“hillside area”; and, omits that the San Diego Superior Court ruled that the subject 
property is located within the North City LCP and that the City, not the Commission, has 
jurisdiction to issue CDPs. 
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The following revisions to the staff report and findings are Commission staff’s response to 
the City and applicant’s position regarding this jurisdictional dispute, as articulated in the 
September 1, 2001 letter, which Commission staff did not have at the time the staff report 
was written.   
 
Staff recommends the following revisions be made to the staff report dated August 25, 
2011: 
 
1.  On Page 8, add the following at the end of subsection 2. LCP History, a. North City 
Land Use Plan: 
 

The applicant’s representative in a letter dated September 1, 2011 indicates the 
Commission staff report fails to identify and include the 1985, 1987 and 1988  
decisions by the Commission pertaining to certification of the North City LUP.  
However, in addition to the Commission’s action in 1981 first certifying the North 
City LUP, the staff report includes the Commission’s 1985 and 1988 decisions on the 
resubmitted LUP in the LCP History section of the staff report (ref. pages 7 - 9 of the 
August 25, 2011 staff report).  Also, the staff reports for the 1985 and 1988 decisions 
are included as exhibits to the staff report (ref. Exhibit Nos. 14, 19 & 20 of the August 
25, 2011 staff report).  There was no 1987 decision by the Commission on the North 
City LUP. 
 
The applicant’s representative specifically refers to the Commission’s 1985 decision 
on the resubmitted North City LUP and alleges the findings made clear the area of 
deferred certification only applied to the “hillside areas”.  The Commission finds the 
applicant’s representative has taken the findings in the Commission’s staff report out 
of context.  The staff report makes clear that Commission certification of the 
resubmitted LUP only addressed the previously unresolved issues related to policies 
protecting hillsides and floodplain areas, wetland buffers and grading/erosion control 
provisions.  It did not redefine the areas that were not included in the LCP and 
therefore, deferred certification.  There was nothing in those actions that changed the 
base document or the areas included in the previously approved North City LUP (the 
LUP was not actually certified until the City’s 1985 submittal).    
 
Also the Commission actions on the resubmitted LUPs in 1985 and 1988 were not the 
actions that transferred permit authority to the City and which further defined all areas 
of deferred certification in the City’s LCP (ref. Commission action for effective 
certification dated October 14, 1988 – Exhibit #16 of the August 25, 2011 staff report).  
Thus, regardless of what was included when the Commission certified the LUP, if that 
area was not included in the City’s jurisdiction when the IP was certified, the area is 
still within the Commission’s permitting jurisdiction.  As explained elsewhere in this 
report, when the Commission certified the IP it explicitly excluded the portions of the 
San Dieguito River Valley located outside of the North City West community plan.  
This includes the site where the Flower Hill Mall is located.  Permitting authority was 
therefore not delegated to the City for this area when the Commission certified its IP. 
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2.  On Page 9, add the following at the end of subsection 2. LCP History, b. 
Implementation Plan: 

 
The applicant’s representative in a letter dated September 1, 2011 indicates the 
Commission staff report omits the 1988 decisions by the Commission certifying the 
Municipal Code, subsequent 1992 Municipal Code Amendments to create the Land 
Development Code, and the 1999 Commission decision comprehensively updating the 
Land Development Code.  However, the staff report includes the Commission’s 1988 
(Municipal Code) and 1999 (Land Development Code) actions on the LCP 
Implementation Plan in the LCP History section of the staff report (ref. pages 7 - 9 of 
the August 25, 2011 staff report.   There is no record of a Commission action on “1992 
Municipal Code Amendments to create the Land Development Code”. 
 

3.  On Page 9, revise subsection 2. LCP History, c. Post-Certification Maps as follows: 
 
c.  Post-Certification Maps 
 
There are no post-certification maps that have been approved by the Coastal 
Commission for the City of San Diego LCP.  The City and applicant’s representative 
allege the Commission no longer has jurisdiction over the subject property because the 
Commission certified the post-certification maps when it approved the Land 
Development Code which makes reference to the maps as follows:  
 
126.0702  When a Coastal Development Permit Is Required 
 
[…] 
 
(b) Permits issued by the Coastal Commission.  A Coastal Development Permit or 

exemption for all coastal development on a project site located completely within 
the Coastal Commission Permit Jurisdiction or in the Deferred Certification Area 
must be obtained from the Coastal Commission.  The Coastal Commission Permit 
Jurisdiction and the Deferred Certification Area are shown on Map No. C-730.1 on 
file in the Planning and Development Review Department, the San Diego office of 
the Coastal Commission, and in the office of the City Clerk as Document No. 00-
17067-1 

 
The applicants allege  this provision of the Land Development Code unmistakably 
adopted Map No. C-730.1, consisting of 44 quad map sheets, as the official map 
reflecting Commission permit jurisdiction and deferred certification areas, and since 
1988 the City has properly relied upon the certified maps in making its jurisdiction 
determinations.   
 
The Commission could not have adopted the City’s maps as the official post-cert maps 
in this 1999 action.  When the Commission adopts post-cert maps it schedules a 
separate agenda item for adoption of the map, prepares a staff report for the map, and 
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it passes a motion adopting the map.1  None of these actions was taken in this case.  
The only item on the agenda was adoption of the City’s LDC.  There was no public 
hearing related to adoption of the post-cert maps, no discussion of the maps in the 
findings for adoption of the LDC, the maps were not attached as exhibits to the staff 
report, and the Commission did not pass a motion adopting the City’s maps as the 
official post-certification maps.   
 
The draft Map Drawings C730 series quad maps have been developed and utilized by 
both the City and Commission staffs to identify the first public roadway, Commission 
original jurisdiction and appeals jurisdiction and some areas of deferred certification 
(ADCs).  Since the 1988 LCP certification and subsequent certification of the Land 
Development Code, it has been recognized by both staffs that, although the majority of 
the maps are correct (44 sheets total), there are some sheets that contain errors 
regarding areas of deferred certification, original and appeals jurisdiction.  The City of 
San Diego adopted the maps for their use and reference in the Land Development 
Code knowing they had not been certified by the Commission.  At the time of review 
of the Implementation Plans, City staff indicated a preference to not hold up the 
process until the maps were certified, with the expectation that such review and 
certification would eventually occur.  The staff report for Executive Director 
certification of the 1988 LCP submittal indicates the following: 

 
The post-certification maps, which graphically depict the Commission’s and City’s 
jurisdictional areas, have been drafted and reviewed by Commission staff.  Final 
corrections and updating to reflect all proposed areas of deferred certification are 
in process and should be completed shortly.  [pg. 2 Ex.16]  

 
The record shows that final Commission review and completion of certifiable maps 
has never occurred.  As noted above, there is a separate process for review and 
certification of post-certification maps that is independent of action taken on an LUP 
or Implementation Plan.  That action was not taken in 1999.  The submittal record for 
LCPA 1-98B (Land Development Code – March 1999) does not indicate any updated 
post-certification maps were part of the City’s submittal or reviewed by the 
Commission.  Since 1988, the City has proceeded to gain LCP certification in many of 
the areas of deferred certification (not including the subject San Dieguito River Valley 
ADC) and, recognizing those ongoing changes, staff limitations and changing 
technology, a set of corrected maps has not yet been developed by the Commission or 
the City.  
 
Both the City and the Commission use these maps as guidance, but both entities agree 
that they contain inaccuracies.  For example, there are several areas shown on the C-
730 series maps as areas of deferred certification which would indicate Coastal 
Commission permit jurisdiction.  Some of those areas have since become certified; 
permit authority was delegated, and the City began issuing permits for development in 
those areas.  However, if one only refers to the maps referenced in the Land 

                                                 
1 In addition, the Commission has never adopted a post-certification map that was prepared by a local 
jurisdiction, rather than its in-house mapping unit. 
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Development Code in those examples, permit jurisdiction would remain with the 
Commission, not the City in those areas because the maps have not been revised to 
reflect even those actions.  Thus, these maps clearly do not definitely establish 
permitting jurisdiction.  In the July 31, 2006 letter to the City (Exhibit #6), 
Commission staff acknowledged the City’s determination of City permit jurisdiction at 
the subject sites was based on the draft post-cert maps and clarified the maps were not 
certified and in error because they do not show the subject area as an ADC.  Appeals 
jurisdiction could not apply to this area because the LUP for this area has not been 
certified.  Staff reiterated the draft status of the maps and that they should not be used 
for purposes of determining permit jurisdiction, and this was reaffirmed in the 
February 18, 2009 letter (Exhibit #8).  Referring to the maps the applicant’s 
representative alleges must be used because they are referenced in the Land 
Development Code and, therefore, adopted, there are other areas on Sheet 42 of the C-
730 maps shown as non-appealable, just as the subject site, where the City has sent 
applicants to the Commission for coastal development permits.  This is because it has 
long been recognized by both Commission and City staff that the maps do contain 
errors, one being they do not show the entire San Dieguito River Valley east of I-5 and 
outside the North City West community plan boundaries as an area of deferred 
certification.  As an example, Via de la Valle is shown as “non-appealable”, yet the 
City submitted the coastal development permit application for its own project for the 
bikeway along Via del la Valle to the Commission for approval as if it is within the 
area of deferred certification.   

 
The Commission’s Mapping Unit is now able to produce digitized map products 
(Exhibit #3) that show parcel lines and are much improved in terms of accuracy and 
usability.  Commission staff has indicated to City staff a commitment to commence 
joint review of all remaining ADCs, changes to the first public roadway, and 
Commission retained jurisdiction areas with the City with a goal of having a complete 
set of post-certification maps for Commission review at the February 2012 meeting.  
Commission staff is not dismissing the maps as “draft” and therefore not utilized in 
making jurisdictional determinations as referenced in the Land Development Code.  
However, Commission staff is also acknowledging the Commission has never held a 
hearing related to adoption of the maps, nor has it ever passed a motion adopting them.  
These maps contain errors, acknowledged both by City and Commission staff, and the 
maps themselves have never been the sole determination of permit jurisdiction within 
the City’s certified LCP.   

 
4.  On Page 14, the first part of subsection 3. Commission Action on CDPs (and 
continuing onto Page 15), shall be revised as follows: 
 
     3.  Commission Actions on CDPs 
 

Since the time of certification of the LCP, the Coastal Commission has reviewed 
numerous applications for development in and around the San Dieguito River Valley 
and more specifically, the areas of the San Dieguito River Valley located outside the 
North City West Community Plan.  Many of those applications were first reviewed 
and approved by the City for local permits and then referred to the Coastal 
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Commission for the coastal development permit.  In fact, CDP #6-03-095 (listed 
below) is for bikeway and road improvements on Via de la Valle and the City of San 
Diego is the applicant.  In every coastal development permit application reviewed by 
the Commission, a local government representative (typically a planning staff person), 
completes and signs the “Appendix B” of the application.  This form documents that 
the project has been reviewed by the local government and identifies the status of the 
necessary local discretionary permits.  If the below listed applications were in the 
City’s Coastal Development Permit jurisdiction, then it would have been identified at 
that time by the local planning staff.  However, that was not the case.  Regardless of 
the delineation on the C-730 series map as “non-appealable”, such as the subject site, 
the City determined the coastal development permit authority was with the Coastal 
Commission.  Below is a sample listing of the permits: 

  
• 6-96-128 – permit for subdivision of 8 acres into 19 lots on the north side of 

Via de la Valle.  Approved by the Commission on December 11, 1996. 
• 6-98-154 – permit for subdivision of 26.9 acres into 60 lots (47 homes) on the 

east side of new El Camino Real, south of San Dieguito Road.  Approved by 
the Commission on August 19, 1999. 

• 6-01-37 – permit for construction of homes on the lots approved pursuant to 
CDP #6-98-154.  Approved by the Coastal Commission on May 8, 2001.  

• 6-02-169 – permit for construction of a telecommunications facility (ATF) on 
an existing commercial site located on the southwest corner of Via de la Valle 
and El Camino Real (3675 Via de la Valle).  Approved by the Commission on 
January 9, 2003. 

• 6-03-095 – permit for bikeway/road improvements along Via de la Valle from 
San Andreas Drive, east to El Camino Real.  Applicant was the City of San 
Diego.  Approved by the Commission on December 12, 2003. 

• 6-04-29 – permit for improvements at an existing equestrian facility located 
along the south side of Via de la Valle.  Approved by the Commission on 
March 17, 2005. 

• 6-04-71 – permit for construction of a church on the east side of new El 
Camino Real, south of San Dieguito Road (14900 El Camino Real).  Approved 
by the Commission on November 17, 2004. 

• 6-08-56 – permit for subdivision of 41.83 acres into 15 lots (10 homes) on the 
west side of Old El Camino Real.  Approved by the Commission on December 
11, 2008. 

 
In each of the above-cited permit decisions, the Commission made findings that the 
development was within an area of deferred certification where the Commission 
retained permit jurisdiction.  
 
In the letter dated September 1, 2011, the applicant’s representative alleges the 
“Commission previously concluded that the certified LCP Maps are not “drafts” and 
that it lacks jurisdiction over non-appealable areas designated on the maps”.  The letter 
argues that the Coastal Commission previously concluded that the LCP maps are not 
draft maps when it reviewed a project on appeal in 2008 and refers to Appeal No. A-6-
NOC-07-130 (Key, McCullough & Ames) for two homes on the inland side of 
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Racetrack View Drive on the west side of I-5 and south of San Dieguito Lagoon.  In 
June 2008, the Commission found that it did not have appellate jurisdiction over the 
project approved by the City as it was outside of the Commission’s appellate 
jurisdiction.  Contrary to the applicant’s attorney’s statement in his September 1, 2011 
letter, the Commission made no determinations regarding the status of the maps.   
 
The entire transcript for the June 2008 Commission decision on the above referenced 
appeal is attached to the September 1, 2011 letter.  The Commission finds the 
applicant’s representative is misconstruing the Commission’s decision on that appeal, 
and its potential effect on other properties included on post-certification map.  The 
motion made by Commissioner Clark at that hearing was: 

 
I move that the Commission find that it lacks jurisdiction over this appeal, under 
Public Records Code Section 30603…   

 
Thus, the Commission’s action on the appeal was to find that the Commission did not 
have appeals jurisdiction on that specific project, as opposed to any action to adopt the 
City’s post-certification maps.  And, as described above, the Commission could not 
have adopted the maps at the hearing because the item was not noticed for a public 
hearing to adopt post-cert maps for the City of San Diego.   
 
The letter alleges “the Commission decided the issue that the Map No. 42 of Map C-
730.1, expressly incorporated into the Land Development Code, is not “draft” and that 
where property is located within the designated “non-appealable” area on the map, as 
is the case with the Flower Hill Promenade here, the Commission no longer has permit 
jurisdiction over development proposed in this area."   
 
In its action, the Commission did acknowledge that the applicants and the City had 
relied on the maps as if they were accurate.  In that particular case, with regard to the 
question of whether Racetrack View Drive is the first coastal roadway for purposes of 
determining appeal jurisdiction, the Commission found the map to be accurate.  The 
Commission action did not refer to any other property or issue except appeal 
jurisdiction on that site.  It did not address areas of deferred certification on the east 
side of I-5, and outside the Torrey Pines Community Plan area.  The Commission was 
specific to say this decision should not be used as a precedent for defining the first 
coastal roadway in any other areas, but in this particular case, the map was accurate.  
The Commission’s 2008 action on the appeal did not result in the certification of the 
1988 maps, nor transfer of permit jurisdiction to the City for areas of deferred 
certification.   
 

5.  On Page 16, revise the first paragraph to the end of the section C.  COMMISSION 
DETERMINATION OF DEFERRED CERTIFICATION as follows: 
 

The State Commission staff report from August 1981, finding no substantial issue with 
the Regional Commission’s decision related to certification of the North City LUP, 
clearly acknowledges “the North City LCP Land Use Plan did not contain a 
description of the types, location and intensity of developments that would proceed 
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under the plan’s land use designations for the following identified areas: 1. Portion of 
the Coastal Zone north of the North City West (NCW) planning area located within 
the San Dieguito River Valley Area (See Exhibit 6)….Approval of these identified 
areas will be delayed until such time that specific land use designations, in the form of 
Community Plans or Master Plans, have been developed by the City of San Diego and 
submitted to  the Commission for certification.” The referenced Exhibit 6 identifies the 
“non-certifiable areas” including the subject site (Exhibit Nos. 14 & 15).  
 
In the September 1, 2011, letter the applicant’s representative alleges the Commission 
staff is “misreading” Exhibit 6; however, the Commission finds the applicant  has 
taken the reference to Exhibit 6 out of context, and the Commission’s staff review has 
considered all the elements of the 1981 North City LUP submittal and the areas that 
were specifically acknowledged to not be included in the LUP, to interpret the “non-
certifiable” areas referred to on Exhibit 6.  The Table of Contents for the North City 
LUP is attached as Exhibit #22 to the staff report which shows the policy groups 
required by the Coastal Act were only addressed for the four areas that were within 
established Community Plan areas in North City, i.e., Torrey Pines, North City West, 
Mira Mesa and University/La Jolla. 
 
As stated, T the 1981 version of the certified North City LUP and all subsequent 
versions state the North City LCP Land Use Plan consists of the land use plans or 
portions of plans for the Torrey Pines, North City West, Mira Mesa, and University/La 
Jolla Community Planning Areas.  The subject site is not within any of these areas.  
The LUP contains, in addition to land use designations, land use planning policies 
specific to these four communities, but no such land use planning policies are 
contained in the North City LUP that specifically refer to the resources and 
infrastructure of the San Dieguito River Valley.   
 
The Commission’s staff report clearly indicates “[a]pproval of these identified areas 
will be delayed until such time that specific land use designations, in the form of 
Community Plans or Master Plans, have been developed by the City of San Diego and 
submitted to the Commission for certification….”   This includes the portion of the 
Coastal Zone north of the North City West (NCW) planning area located within the 
San Dieguito River Valley (see Exhibit 6).  Development of land use plan policies for 
the San Dieguito River Valley has never occurred and, contrary to the allegations in 
the applicant’s letter, subsequent LUP resubmittals in 1985 and 1988 did not include 
the San Dieguito River Valley as a planning area.  The applicant also argues that the 
“Exhibit 6” of the Commission 1981 staff report (ref. Exhibit #15 attached) is misread 
by Commission staff in that it is not referring to the Flower Hill Promenade site, but 
only the “undeveloped hillside areas” adjacent to it.  When looked at in the context of 
the staff report and planning document under review at the time, the arrows on Exhibit 
6 were clearly meant to include all areas of the river valley outside the North City 
West community plan boundaries.   
 
The City acknowledges that there are no such specific planning policies for the subject 
area, as it is not within any community plan area.  Such policies do not exist for the 
San Dieguito River Valley in the North City LUP, and those areas without specific 
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planning policies were excluded when the Commission certified the City’s LUP.  
Planning documents addressing Commission staff recommendations and City 
responses which took place between the 1981 and 1985 LUP submittals acknowledge 
City staff concurrence with the intent to exclude those areas from the LUP, including 
the portion of the San Dieguito River Valley outside of the North City West 
community plan.  The City and Commission staff agreed that these areas would be 
excluded from the LUP until such time that specific land use designations, in the form 
of community plans or master plans, would be developed by the City and submitted to 
the Commission for certification.   
  
Commission staff reports addressing effective certification of the LCP and transfer of 
permit authority in October 1988 indicate the areas of deferred certification include the 
areas of the San Dieguito River Valley outside the NCW community plan boundaries 
(Exhibit #16).  There has been no subsequent Commission action on an LUP 
amendment to include this area within the North City LUP or the certified City of San 
Diego LCP.   
 
Protea concludes that that the City has issued “scores” of CDPs in reliance on the 
maps and that if the maps are not “valid”, it calls into question the legality of many 
CDPs issued over the years.  This conclusion is without merit.  The extent of the 
City’s and the Commission’s jurisdictions are based on the relevant provisions of the 
Coastal Act, its implementing regulations and the certified LCP.  The maps, even 
adopted post-certification maps, are not dispositive for establishing jurisdiction.  
Commission staff is not aware of any other case within the City of San Diego where 
there is a pending jurisdictional dispute.2  If the Commission were to follow the staff’s 
recommendation, the only affected permits would be those issued by the City for the 
Flower Hill Mall site.  The Commission’s action would definitively establish 
jurisdiction in this area, and it would not affect any other portion of the draft maps or 
affect any other pending or former permits issued by the City or the Commission.  
Having a post-certification map adopted by the Commission has no bearing on the 
legality of a CDP.  It is a tool used by the Commission and local governments in 
implementing an LCP.  In addition, pursuant to Section 13576(a) of the Commission’s 
Code of Regulations, every adopted post-certification map contains a statement that 
the map “…may be updated as appropriate and may not include all lands where permit 
and appeal jurisdiction is retained by the Commission.”       

                                                 
2 In a letter to Commissioners dated August 29, 2011, former Commissioner Hueso suggests that if the 
Commission finds that it has never certified the City’s maps as the official post-certification maps, it would 
call into question thousands of permits throughout the state.  This fear is unfounded.  Staff is asking the 
Commission to determine the narrow issue of whether it delegated permitting authority to the City of San 
Diego for the Flower Hill Mall site.  By following staff’s recommendation, the Commission will simply find 
that it retains permitting jurisdiction in this area, and no more.  As explained above, the Commission clearly 
has not yet held a hearing or passed a motion adopting post-certification maps for the City of San Diego, yet 
the City has successfully been issuing permits for the past 23 years, with jurisdictional questions only 
needing to be resolved by the Commission two times in those 23 years, including this dispute resolution.  
Thus, the lack of an official post-cert map has not created chaos in the City.  With that said, it is a high 
priority for Commission staff to bring official post-cert maps to the Commission for their approval, and as 
stated elsewhere in this report it hopes to bring this to the Commission for review as expeditiously as 
possible.  
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6. Add the attached Table of Contents for the North City LUP as Exhibit #22 to the staff 

report. 
 
 
 
 
(G:\San Diego\Reports\Dispute Resolutions\6-11-67-EDD City of San Diego Flower Hill Mall Addendum final.doc) 
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STATE  OF  CALIFORNIA -- THE  NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR.,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 
7575 METROPOLITAN DRIVE, SUITE 103 
SAN  DIEGO,  CA    92108-4421   
(619)  767-2370 

 

W16.5a Staff: L.McEachern-SD 
 Staff Report: August 25, 2011 
 Hearing Date: September 7, 2011 
 
  

STAFF REPORT:  DISPUTE RESOLUTION 
PERMIT JURISDICTION 

 
 

DISPUTE RESOLUTION  
NUMBER:   6-11-67-EDD 
 
LOCAL CDP NO.:    CDP No. 619980, 149335 and 45882 
 
LOCAL JURISDICTION:   City of San Diego 
 
APPLICANTS FOR LOCAL PERMIT: Protea Flower Hill Mall, LLC 
 
DESCRIPTION:       Public hearing on coastal development permit jurisdiction over 3 
separate permit actions by the City of San Diego at an existing commercial development 
known as the Flower Hill Promenade:  1) the demolition of an existing 14,000 sq. ft. 
theater and construction of an approximately 74,995 sq. ft. new building area for 
commercial, office, and storage space area, and a new 82,739 sq. ft. parking structure; 2) 
to expand an existing 2,500 sq. ft. restaurant from single level to multi-level, including 
outside dining area; and 3) tentative map waiver to create two parcels from one existing 
15.14 ac. site. 
 
SITE:     2720, 2690 and 2610 Via De La Valle, San Diego, San Diego County.  APN 

298-490-43 & 44 
             
 
SUMMARY OF STAFF RECOMMENDATION: 
 
Staff recommends the Commission concur with the Executive Director’s determination 
that the proposed development site is within the Coastal Commission’s coastal 
development permit (CDP) jurisdiction for the following reasons: 
 
The site is within the portion of the San Dieguito River Valley where certification was 
deferred and permit authority did not transfer to the City in October 1988 when the City 
of San Diego LCP was initially certified.  Documents referred to in the following analysis 
clearly show the subject site, which is within the portion of the San Dieguito River Valley 
outside the North City West (NCW) Community Plan boundaries, was not part of the 
North City LCP Land Use Plan, as submitted by the City in 1981, 1985 and resubmitted 
in 1988, because it is not within the boundaries of any community planning area (Exhibit 
Nos. 14, 15, 18, 19 & 20).  The fact that the site is not within the boundaries of any 
community planning areas is not disputed by the City. 
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The City’s claim that the proposed project is within its coastal permit jurisdiction is 
largely based on the fact that there is a land use designation for this site shown on a map 
included in the North City Land Use Plan that was submitted to the Commission in 1981.  
(See Exhibit #13).  As the City acknowledges, however, a land use designation on the 
subject map is not sufficient in and of itself to establish the City’s jurisdiction.  For 
example, this map shows a land use designation (residential) for an area now known as 
the Via de la Valle Specific Plan area, but the City states on its website that it does not 
have coastal permitting jurisdiction in that area.  Similarly, this map designates portions 
of the San Dieguito River Valley as “open space/parks,” but the City acknowledges that 
this area is also not within the City’s CDP jurisdiction.  Thus, an illustration showing a 
land use designation for the subject parcel does not establish that the City has CDP 
jurisdiction in this area.  The City can point to no Commission action in which the 
Commission certified a Land Use Plan for this area.  Instead, as explained below, the 
record shows that the Commission specifically excluded this area when it certified the 
City’s LCP. 
 
The City submitted its proposed North City LUP to the Commission in 1981.  
Commission staff noted at that time that the site of the proposed development did not 
include the necessary standards that would allow for it to be certified by the Commission.  
The State Commission staff report finding no substantial issue with the Regional 
Commission’s decision in August 1981 clearly acknowledges “the North City LCP Land 
Use Plan did not contain a description of the types, location and intensity of 
developments that would proceed under the plan’s land use designations for the following 
identified areas: 1.  Portion of the Coastal Zone north of the North City West (NCW) 
planning area located within the San Dieguito River Valley Area (See Exhibit 
#6)….Approval of these identified areas will be delayed until such time that specific land 
use designations, in the form of Community Plans or Master Plans, have been developed 
by the City of San Diego and submitted to  the Commission for certification.” The 
referenced Exhibit 6 identifies the “non-certifiable areas” including the subject site 
(Exhibit Nos. 14 & 15).   
 
The 1981 version of the certified North City LUP and all subsequent versions state the 
North City LCP Land Use Plan consists of the land use plans or portions of plans for the 
Torrey Pines, North City West, Mira Mesa, and University/La Jolla Community Planning 
Areas.  As depicted on the 1981 map relied on by the City (see Exhibit #13), this subject 
area is not within the North City West planning area (or any of these other areas).  The 
LUP contains, in addition to land use designations, land use planning policies specific to 
these communities.  The City acknowledges, however, that there are no such specific 
planning policies for the subject area, as it is not within any community plan area.  Those 
areas without specific planning policies were excluded when the Commission certified 
the City’s LUP.  Planning documents addressing Commission staff recommendations and 
City responses which took place between the 1981 and 1985 LUP submittals indicate 
City staff concurrence with the intent to exclude those areas from the LUP, including the 
portion of the San Dieguito River Valley outside of the North City West community plan.  
The City and Commission staff agreed that these areas would be excluded from the LUP 
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until such time that specific land use designations, in the form of community plans or 
master plans, had been developed by the City and submitted to the Commission for 
certification.   
 
Commission staff reports addressing effective certification of the LCP in October 1988 
indicate the areas of deferred certification include the areas of the San Dieguito River 
Valley outside the NCW community plan boundaries (Exhibit #16).  There has been no 
subsequent Commission action on an LUP amendment to include this area within the 
North City LUP or the certified City of San Diego LCP.   
 
Permit records in the San Diego District office include a number of CDPs processed by 
the Commission in this area, as an area of deferred certification.  One of those CDPs 
includes an application by the City of San Diego for a bike path along Via de la Valle 
which would suggest that the City believed the area to be in the Commission’s, not the 
City’s, permit jurisdiction.   
 
During review of the project by the City, dating back to 2006, Commission staff has 
repeatedly advised City staff and the applicant that the CDPs being processed by the City 
would not be valid, as the Coastal Commission has CDP jurisdiction over this area.  
(Exhibit Nos 4 - 10)  After exchange of information and a meeting with City staff in 
2008, Commission staff sent what was thought to be a conclusive letter dated February 
18, 2009 wherein Commission staff asserted CDP jurisdiction over all 3 developments 
described in the City-issued permits. (Exhibit #11)  Because work commenced on the 
development pursuant to the City-issued CDP, including demolition of the theatres and 
grading of the site, Commission staff posted a Notice of Violation on July 22, 2011 and 
the applicant has subsequently submitted a CDP application to the Commission, under 
protest, pending the outcome of this dispute resolution, but has not stopped work on the 
project. 
 
The summary of the City’s position regarding permit jurisdiction is taken from the 
findings of the City staff report dated March 3, 2011 and the project EIR dated February 
2011.  These findings 1) acknowledge the subject site is not within any community plan 
boundaries; and 2) indicate as a result of not being associated with a community plan, the 
North City LCP does not contain any goals, objectives or policies that apply directly to 
the property other than the land use designation which is consistent with the General 
Plan.  The City staff reports therefore acknowledge the reasons why certification was 
deferred for this area, but still reach the wrong conclusions regarding CDP jurisdiction, 
due to their misplaced reliance on the 1981 LUP map, discussed above.  The record 
shows that the property was excluded from the North City LUP and thus, permit authority 
was not transferred to the City.   
 
The City also claims that a series of maps prepared by and adopted solely by the City in 
1988 shows that the subject area is within its permitting jurisdiction.  Although these 
maps are now referenced in the Land Development Code, they have not been reviewed 
and certified by the Coastal Commission.  Commission staff’s letters to the City 
regarding this project recognize the non-certified status of these maps, and that errors on 
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these maps have been acknowledged many times in the past by both Commission and 
City staff.  This draft map status was acknowledged at the time the LCP was first 
certified in 1988 and in subsequent certification of the Land Development Code.  There 
are no Commission staff reports indicating there has been a set of post-certification maps 
approved by the Commission for the City of San Diego.  These draft maps were adopted 
by the City without review by the Coastal Commission, and they cannot create 
jurisdiction by the City when such jurisdiction has not been delegated to it by the 
Commission.  Where, as here, permit authority has not been transferred to the City by the 
Commission, a City map purporting to create this jurisdiction has no effect. 
 
As explained above, the subject area was not certified as part of the City’s North City 
LUP.  Even if it had been, however, in order for permitting jurisdiction to be delegated to 
a local government, typically the Commission must certify both an LUP and an 
Implementation Plan.  When the Commission effectively certified the City’s Local 
Coastal Program in 1988, it deferred certification for the subject site.  The list of areas of 
deferred certification was later memorialized in a document referenced as “Exhibit “A” 
attached to the staff report (Exhibit #17).  The City erroneously concludes that Exhibit A 
does not refer to the site as a “deferred certification area”.  Commission staff’s response 
in the letter dated February 18, 2009 includes a detailed history of certification of the 
North City LUP segment and explains that the second item on Exhibit A, which includes 
“portions of the San Dieguito River Valley located outside the North City West 
Community Plan,” refers to this site.  This is supported by the findings for this 
certification, which note that one reason for deferring certification in certain areas is 
because those areas are not included in any formal community planning boundaries.  
Thus, this area is identified as an area of deferred certification both in documents relating 
to certification of the North City LUP and in the Commission’s action effectively 
certifying the City’s Local Coastal Program. 
 
The February 18, 2009 response letter specifically concludes the Coastal Commission has 
permit jurisdiction over the site and that it is CCC staff’s position that the question 
regarding permit jurisdiction at Flower Hill Mall has been resolved.  In April 2010, 
Commission staff also commented on the draft EIR for the project (Exhibit #9), once 
again asserting CDP authority.  A short letter was also sent April 18, 2011 in reference to 
the project being on the April 19, 2011 City Council Docket acknowledging no reply 
since the February 18, 2009 letter and that a CDP is required from the Coastal 
Commission.  No further letters of comment or any form of communication were 
received from either the City or the applicant until receipt of the Notice of Final Action 
on the CDP for the demolition and new construction on July 22, 2011.       
 
Staff is recommending the Commission concur with the Executive Director’s conclusion 
that the proposed project is within the area of deferred certification.  As explained above, 
the City’s analysis of this issue is faulty, lacks justification, and is in direct conflict with 
the provisions of the Coastal Act that require specificity in certified Land Use Plans 
regarding location, intensity and density of use.  This lack of specificity was the very 
reason that certification was deferred in this area.  Land use planning to develop the 
goals, objectives and policies applicable to development in this area has not yet occurred; 
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and thus, the Commission has continued to issue permits for development in the San 
Dieguito River Valley north of the North City West Community Plan area since 
certification of the City’s LCP in 1988.  The list of substantive file documents include a 
number of CDPs issued by the Coastal Commission for the San Dieguito River Valley 
area of deferred certification of which the subject site is a part.   
             
 
Substantive File Documents:  Certified City of San Diego North City Local Coastal 

Program Land Use Plan; Final Environmental Impact Report (EIR) for the Flower 
Hill Promenade Project dated February 11, 2011; CDP Nos. 6-96-128, 6-98-154, 6-
02-169, 6-01-37, 6-03-95, 6-04-29, 6-04-71, 6-08-56. 

_______________________________________________________________________ 
 
I. STAFF RECOMMENDATION ON DISPUTE RESOLUTION 
 
Staff recommends that the Commission adopt the following findings and resolution to 
determine that the properties located at 2720, 2690 and 2610 Via de la Valle in the City 
of San Diego are an area of deferred certification where the Coastal Commission retains 
authority to issue coastal development permits for development. 
 

MOTION:    I move that the Commission reject the Executive Director’s 
determination that the properties located at 2720, 2690 and 2610 Via de la Valle are 
an area of deferred certification where the Coastal Commission retains permit 
authority 
 
Staff Recommendation that the properties located at 2720, 2690 and 2610 Via de 
la Valle are an area of deferred certification 
 
Staff recommends a NO vote on the motion.  Failure of this motion will result in the 
Commission upholding the Executive Director's determination that the properties 
located at 2720, 2690 and 2610 Via de la Valle in the City of San Diego are an area of 
deferred certification where the Coastal Commission retains authority to issue coastal 
development permits for development. 
 
RESOLUTION: 
 
The Commission hereby finds that the properties located at 2720, 2690 and 2610 Via 
de la Valle in the City of San Diego are an area of deferred certification where the 
Coastal Commission retains authority to issue coastal development permits for 
development and adopts the findings recommended by staff below, or as modified at 
the hearing, to support the conclusions set forth in the staff report. 

 
II.    Exhibits 
 
1. City of San Diego Notice of Final Action (CDP #619980) for demolition of a theatre, 

construction of a new commercial building and parking structure dated  July 15, 2011 
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2. City of San Diego Notice of Final Action (CDP #526176) for restaurant expansion 

dated December 11, 2008 
3.   Map showing Area of Deferred Certification – San Dieguito River Valley 
4. Letter to the City of San Diego dated May 19, 2006 
5. Letter to the Protea Properties dated July 28, 2006 
6. Letter to the City of San Diego Hearing Officer dated July 31, 2006 
7. Letter to the City of San Diego dated May 30, 2007 
8. Letter to the City of San Diego dated February 18, 2009 
9. Email to the City of San Diego dated April 26, 2010 
10. Letter to  the City of San Diego dated April 18, 2011 
11. Letter to Coastal Commission staff from City of San Diego dated July 30, 2007 
12. Aerial Photograph of San Dieguito River Valley 
13. Page 103 of the North City Land Use Plan 
14. State Commission Staff Report on Substantial Issue– Staff Recommendation On The 

North City Segment Of The City Of San Diego Land Use Plan –  August 19-21, 1981 
15. Exhibit 6 from staff report on Substantial Issue showing non-certifiable areas of the 

North City Land Use Plan 
16. Coastal Commission Staff Report – Executive Director’s Determination that the City 

of San Diego’s Actions Implementing Portions of its Local Coastal Program are 
Legally Adequate – September 29, 1988 

17. Exhibit “A” of September 29, 1988 Coastal Commission Staff Report 
18. Coastal Commission Staff Report - Findings City Of San Diego Land Use Plan – July 

20, 1981 (Available on Web Only) 
19. Coastal Commission Staff Report – Staff Recommendation On The City Of San 

Diego Local Coastal Program North City, Pacific Beach, Ocean Beach And Peninsula 
Land Use Plan Segment Resubmittals – August 19, 1985 (Available on Web  Only) 

20. Coastal Commission Staff Report – Staff Recommendation On The City Of San 
Diego North City Segment Local Coastal Program Land Use Plan Resubmittal – 
December 29, 1987. (Available on Web only) 

21. City of San Diego staff report to the San Diego Planning Commission on Flower Hill 
Mall - March 3, 2011 (Available on Web Only) 

 
III. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares: 
 
A.  COASTAL COMMISSION AND CITY ACTIONS 
 

1. Site Description/Project Descriptions.  The site subject to this dispute is 
comprised of 15.1 acres and is located at the northwest corner of Via de la Valle and San 
Andres Drive (just east of Interstate 5) in the northernmost portion of the San Dieguito 
River Valley and the City of San Diego.  The site is developed with an approximately 
112,000 sq. ft. commercial shopping center that includes retail, restaurants, movie 
theaters, a gas station and 782 surface parking spaces. 
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The most recent CDP issued by the City of San Diego for development on the property  
proposes to modify the existing shopping center by adding 43,754 square feet of retail 
stores including a 35,000 square-foot major food market and 8,754 square feet of new 
retail space.  A total of 28,941 square feet of office space is also proposed along with 
2,300 square feet of storage space within a new parking structure.  The new retail and 
office space would be located in a two-story building with two wings connected by a 
covered breezeway.  The new building would be located at the west end of the existing 
center. A new three-story, four-level parking structure, comprised of 82,739 square feet 
of gross floor area and containing 397 parking spaces, would be constructed behind 
(north of) the proposed new retail and office building.  To accommodate the new 
development, the existing 14,000 square-foot movie theater would be demolished and the 
existing City utility easement providing water services would be vacated as new services 
would be provided elsewhere on the property for the development.  Also, the new 
development would require the adjustment of the existing parcel lot line to achieve 
required building setbacks for the proposed structures. 
 
Two other developments have also been approved by the City on the subject site without 
requiring the applicants to obtain a CDP from the Coastal Commission.   They include 
expansion of an existing 2,500 sq. ft. restaurant (Paradise Grille) from a single level 
restaurant to a multi-level restaurant, including an outside dinning area (2690 Via de la 
Valle) and a tentative map waiver for a two-lot financial subdivision (2610 Via de la 
Valle).   

 
2. LCP History.  The City of San Diego has a long history as it pertains to its 

Local Coastal Program.  In 1977, the City of San Diego proposed and the Commission 
endorsed, segmenting the City’s Land Use Plan portion of its local coastal program into 
12 geographic segments that correspond to community plan boundaries.  One of those 
segments originally approved is the North City Land Use Plan.   

 
 a.  North City Land Use Plan 
 
This LUP segment was submitted on April 20, 1981, and the Regional Commission 
certified it with suggested modifications on June 26, 1981.  The State Commission found 
that the Regional Commission's decision raised no substantial issue on August 21, 1981, 
thereby endorsing the Regional Commission's action.  The City did not accept the 
Commission’s suggested modifications of its LUP, so it was not effectively certified at 
this time.  A resubmitted LUP was certified with suggested modifications on May 23, 
1984.  As a result, the City substantially revised the LUP to address the Commission's 
concerns and resubmitted the LUP a second time.  On August 27, 1985, the Commission 
certified the land use plan as submitted.  However, at that time, the Commission deferred 
certification for certain areas within the North City LUP, finding that they did not contain 
a description of the types, location, and intensity of development.   

 
In a December 29, 1987 staff report to the Coastal Commission (Exhibit #20) regarding a 
third resubmittal of this LUP segment, to clarify steep slope development policies and 
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incorporate permissible, but discretionary, encroachment allowances into constrained 
slopes, areas of deferred certification were again identified: 
 

The Commission finds that certain areas of the North City Land Use Plan do not 
contain sufficient description of the types, location, and intensity of development.  
[…]  Furthermore, there are areas which have received local land use or precise plan 
approval, but have not been submitted to, reviewed by or approved by the Coastal 
Commission.  For these areas, certification is deferred.   
 

The subject area was one such area lacking a sufficient description of the types, location 
and intensity of development allowed, and it was included as an area for which 
certification was deferred.  This LUP (excluding the deferred certification areas) was 
certified by the Commission on July 13, 1988.    
 
 b. Implementation Plan.  
 
The zoning (Implementation Plan) for nine of the City's 12 segments was submitted in 
October of 1983, and the Commission certified it with suggested modifications on May 
23, 1984.  The modifications concerned limiting floodplain development, restricting 
grading of steep slopes, and providing adequate parking standards for new development 
in the nearshore areas. 
 
Following the 1984 action, the City revised the Implementation Plan to respond to the 
issues raised by the Commission.  The City resubmitted the implementing ordinances, 
and this package was reviewed by the Commission in January 1988.  Although there had 
been substantial progress made to resolve many of the Commission's concerns, the 
resubmitted Implementation Plan was denied and then approved, with suggested 
modifications, on January 13, 1988.   
 
The City Council accepted the Commission's suggested modifications for the 
Implementation Plan, and the Commission concurred with this action, effectively 
certifying the total LCP on October 14, 1988 (except for several areas of deferred 
certification).  Through that action, CDP authority was transferred to the City for all 
portions of the City’s coastal zone except the identified areas of deferred certification 
shown on Exhibit A attached to the September 29, 1988 report to the Commission for 
Executive Director certification of the City’s Local Coastal Program.  The areas of 
deferred certification were specifically addressed as follows: 
 

At the time of the Commission’s approval of the City’s Implementation Plan, there 
were several areas of deferred certification established, where the Coastal 
Commission will retain permit authority.  These areas are identified on the attached 
Exhibit “A”. […]    
 

Exhibit “A” 
 

City of San Diego Areas of Deferred Certification 
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The geographic areas, districts or sites which were deferred certification on January 
13, 1988 in the Coastal Commission’s review of the Implementation Plan are as 
follows: 
 

1) Via de la Valle Specific Plan area: 
2) Portions of the San Dieguito River Valley located outside the North City West 

Community Plan and the redefined floodway/floodplain fringe zones 
addressed under the resubmitted North City LUP, dated August 1985; […]  
[Exhibit #17] 

  
The City assumed permit-issuing authority for its entire coastal zone (except for Mission 
Bay and the identified areas of deferred certification) on October 17, 1988.   
 
In 1999, the City of San Diego’s certified LCP Implementation Plan was 
comprehensively updated in review of LCP amendment 1-98B. The Land Development 
Code (LDC) was submitted along with the Land Development Manual and Planned 
District Ordinances to replace the Municipal Code as the certified Implementation Plan 
for the City of San Diego LCP. The LDC was certified with suggested modifications on 
February 4, 1999, with the exception of the Steep Hillside Guidelines. Those guidelines 
were certified as submitted on August 12, 1999, as LCP amendment 1-98D. LCP 
amendment 1-98B was effectively certified on November 4, 1999. 
 
 c.  Post-Certification Maps 
 
There are no post-certification maps that have been approved by the Coastal Commission 
for the City of San Diego LCP.  The draft Map Drawings C730 series quad maps have 
been developed and utilized by both the City and Commission staffs to identify the first 
public roadway, Commission original jurisdiction and appeals jurisdiction and some 
areas of deferred certification (ADCs).  Since the 1988 LCP certification and subsequent 
certification of the Land Development Code, it has been recognized by both staffs that, 
although the majority of the maps are correct (44 sheets total), there are some sheets that 
contain errors regarding areas of deferred certification, original and appeals jurisdiction.  
The City of San Diego adopted the maps for their use knowing they had not been 
certified by the Commission.  At the time of review of the Implementation Plans, City 
staff indicated a preference to not hold up the process until the maps were certified, with 
the expectation that such review and certification would eventually occur.  The staff 
report for Executive Director certification of the 1988 LCP submittal indicates the 
following: 
 

The post-certification maps, which graphically depict the Commission’s and City’s 
jurisdictional areas, have been drafted and reviewed by Commission staff.  Final 
corrections and updating to reflect all proposed areas of deferred certification are in 
process and should be completed shortly.  [pg. 2 Ex.16]  
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The record shows that final Commission review and completion of certifiable maps has 
never occurred.  The submittal record for LCPA 1-98B (Land Development Code – 
March 1999) does not indicate any updated post-certification maps were part of the 
City’s submittal.  Since 1988, the City has proceeded to gain LCP certification in many 
of the areas of deferred certification (not including the subject San Dieguito River Valley 
ADC) and, recognizing those ongoing changes, staff limitations and changing 
technology, a set of corrected maps has not yet been developed by the Commission or the 
City.  In the July 31, 2006 letter to the City (Exhibit #6), Commission staff acknowledged 
the City’s determination of City permit jurisdiction at the subject sites was based on the 
draft post-cert maps and clarified the maps were not certified and in error because they do 
not show the subject area as an ADC.  Appeals jurisdiction could not apply to this area 
because the LUP for this area has not been certified.  Staff reiterated the draft status of 
the maps and that they should not be used for purposes of determining permit 
jurisdiction, and this was reaffirmed in the February 18, 2009 letter (Exhibit #8).   
 
The Commission’s Mapping Unit is now able to produce digitized map products (Exhibit 
#3) that show parcel lines and are much improved in terms of accuracy and usability.  
Commission staff has indicated to City staff a commitment to commence joint review of 
all remaining ADCs, changes to the first public roadway, and Commission retained 
jurisdiction areas with the City with a goal of having a complete set of post-certification 
maps for Commission review at the February 2012 meeting.   
 
 
B.  COASTAL COMMISSION AND CITY ACTIONS 
 

1.  City Actions. 
 
In August 2006, the City approved a Tentative Map Waiver and coastal development 
permit for a two-lot financial subdivision on the site (City of San Diego CDP #45882). 
 
On August 29, 2008, the City Hearing Officer approved a coastal development permit for 
expansion of the Paradise Grill Restaurant located at 2690 Via de la Valle.  On 
September 26, 2008, that decision was appealed to the City Planning Commission.  On 
December 11, 2008, the City Planning Commission approved, with conditions, a coastal 
development permit for expansion of the 2,500 sq. ft. restaurant.   
 
The City of San Diego Planning Commission approved the Flower Hill Promenade 
project on March 10, 2011 and forwarded their recommendation onto the City Council.  
A March 3, 2011 staff report to the City of San Diego Planning Commission on this 
matter addresses permit jurisdiction and states: 
 

“[…] 
 
To accommodate the new development, the existing 14,000 square-foot movie theater 
would be demolished and the existing City utility easement providing water services 
will be vacated as new services will be provided elsewhere on the property for the 
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development.  Also, the new development would require the adjustment of the 
existing parcel lot line to achieve required building setbacks for the proposed 
structures.  Therefore, the development in the City's Coastal Overlay (non-
appealable) Zone requires a Coastal Development Permit from the City of San Diego, 
the Easement Vacation of the utility service rights, and a Lot Line Adjustment.” [pg. 
2 Exhibit #21] 

 
“Community Plan Analysis: 
 
The project site is located within the City of San Diego's General Plan and the North 
City Local Coastal Program (North City LCP) Land Use Plan area and is subject to 
the goals and policies of these plans. The site is not located within a specific 
community plan.  The General Plan identifies the project site for Commercial 
Employment, Retail and Services land use. The project site is designated for 
Commercial Use in the North City LCP Land Use Plan. The proposed project is 
consistent with the land use designations and all applicable goals and policies of the 
City of San Diego General Plan and North City LCP Land Use Plan.” [pg. 3 Exhibit 
#21]   
 
“North City LCP  
 
The primary purpose of the North City LCP is to help implement the goals of the 
California Coastal Act.  The Coastal Act assigns authority for local agencies to issue 
coastal development permits through adoption of Local Coastal Plans.  The City 
adopted and the Coastal Commission subsequently approved the North City LCP in 
1981.  In general, the North City LCP applies to the various community plans that 
comprise the northern portion of the City of San Diego.  As indicated earlier, the 
subject property does not lie within the boundaries of a community plan.  However, 
the property was included in the North City LCP in order to allow the City to issue 
coastal development permits to areas in the North City that lay outside of formal 
community plans. 
 
As a result of not being associated with a community plan, the North City LCP does 
not contain any goals, objectives or policies that apply directly to the property other 
than the land use designation, identified on page 103 of the North City LCP, which is 
consistent with the commercial land use designation applied by the City's General 
Plan.  As the proposed project would not change the land use on the site, the project 
would be consistent with the North City LCP.”  [pg. 3 Exhibit #21] 

 
On April 19, 2011, the San Diego City Council reviewed and approved the project and 
certified the EIR for the project.  The EIR for the project addressed permit jurisdiction in 
several areas as follows: 

 
In response to a comment letter on the project from Commission staff, the City responded 
as follows: 
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Page RTC-110 of the EIR  
 
A1. The project site is located in the City of San Diego’s General Plan area and 
within the City of San Diego’s North City Local Coastal Program (LCP).  The 
property is located in non-appealable area 2, according to the City of San 
Diego Coastal Maps, C-730.1, sheet 42 of.  The City of San Diego would 
assure project conformance with the Coastal Act through the City’s North City 
LCP.  As indicated in the Recirculated Draft EIR and the North City LCP, the 
site is located within the City of San Diego Coastal Zone and would require a 
City of San Diego Coastal Development Permit.  Coastal Act Section 30519(a) 
states, “after a local coastal program, or any portion thereof, has been certified 
and all implementing actions within the area affected have become effective, 
the development review authority provided for in Chapter 7 (commencing 
with Section 30600) shall no longer be exercised by the Coastal Commission 
over any new development proposed within the area to which the certified 
Local Coastal Program, or any portion thereof, applies and shall at that time 
be delegated to the local government that is implementing the local coastal 
program or any portion thereof.” Thus, the Coastal Commission does not have 
direct permit jurisdiction over the project. 
 

The EIR further addresses permit jurisdiction as follows: 
 

Page 2-2 of the EIR 
 
2.4 Planning Context 

 
The site is subject to the planning guidelines and policies of the City’s General Plan 
(General Plan), the North City Local Coastal Program (LCP) Land Use Plan…. 
[…] 
 
Coastal Overlay Zone 
 
The site is located within the Coastal Overlay Zone, which was adopted by the City 
(SDMC Section 132.0401 et seq.) to protect and enhance the quality of public access 
and coastal resources.  Projects within the Coastal Overlay Zone must obtain a CDP, 
which the project is seeking. 
 
The property lies within the boundaries of the North City LCP.  The land use plan of 
the North City LCP applies a commercial land use designation to the subject property 
which reflects the land use designation applied to the property by the City of San 
Diego General Plan. 
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Page 5.1-4 of the EIR 

 
North City Local Coastal Program Land Use Plan 
 
The primary purpose of the North City LCP is to help implement the goals of the 
California Coastal Act.  The Coastal Act assigns authority for local agencies to issue 
coastal development permits through adoption of Local Coastal Plans.  The City 
adopted and the Coastal Commission subsequently approved the North City LCP in 
1981.  In general, the North City LCP applies to the various community plans that 
comprise the northern portion of the City of San Diego.  As indicated earlier, the 
subject property does not lie within the boundaries of a community plan.  However, 
the property was included in the North City LCP in order to allow the City to issue 
coastal development permits to areas in the North City that lay outside of formal 
community plans.  As a result of not being associated with a community plan, the 
North City LCP does not contain any goals, objectives or policies that apply directly 
to the property other than the land use designation, identified on page 103 of the 
North City LCP, which is consistent with the commercial land use designation 
applied by the City's General Plan.  As the proposed project would not change the 
land use on the site, the project would be consistent with the North City LCP. 
 
[…] 
 
Page 5.1-10 of EIR 

 
North City Local Coastal Plan 
 
As the proposed project is currently developed with a shopping center and does not 
support any important environmental resources (e.g. biology or landforms), the 
proposed project would not conflict with the environmental goals, objectives or 
guidelines of the North City LCP.  Since the North City LCP does not identify any 
specific goals, policies or guidelines related to the project, a detailed evaluation of 
consistency is not provided on Table 5.1-1. 

 
On July 21, 2011, the San Diego Office of the Coastal Commission received from the 
City of San Diego, its Notice of Final Action (NOFA) for approval, with conditions, of 
the project. 
 

2.  Coastal Commission Staff Actions 
 

During the planning process of this project through the City, Commission staff has made 
it clear to the City and the developer that the project site is not within the City of San 
Diego’s Coastal Development Permit jurisdiction, as permit authority for the site has 
never been transferred to the City.  Thus, the site remains, at this time, within the 
Commission’s CDP jurisdiction as an area where certification has been deferred.   
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• On May 19, 2006, Commission staff wrote a letter to the City of San Diego 

Planning and Development Services Departments regarding permit jurisdiction at 
the Flower Hill Mall site indicating that the site was not within a certified LUP 
area and thus, CDP jurisdiction remains with the Commission.  In the letter, 
Commission staff asked for contact information for the property owners to notify 
them as well. [Exhibit #4]  

• On July 28, 2006, Commission staff wrote a letter to the property owners (Protea 
Properties) informing them in writing that the site was not in the City’s certified 
LCP and thus it was subject to CDP jurisdiction from the Coastal Commission.  In 
the letter, the property owner was warned that if the City takes action on a CDP 
for development on the site, the permit would be invalid as the City does not have 
authority to act on a CDP application at this site. [Exhibit #5] 

• On July 31, 2006, Commission staff wrote a letter to the Hearing Officer for the 
City of San Diego regarding a proposed Map Waiver that was to be heard by the 
City.  Staff informed the hearing officer that the City does have not CDP authority 
and should not take an action on the CDP.  [Exhibit #6] 

• On May 30, 2007, Commission staff again wrote a letter to the City regarding 
CDP jurisdiction at the Flower Hill Mall site.  As the City had not responded to 
Commission staff’s three previous letters and was unwilling to discuss the issue in 
person, this letter asked for final confirmation that the City agreed CDP 
jurisdiction in this areas rests with the Commission. [Exhibit #7] 

• In March of 2008, Commission and City planning staff met to discuss this issue.  
At that meeting, the City asserted that due to the exhibit showing a commercial 
land use designation on the site in the North City Land Use Plan, the North City 
Land Use plan had been certified by the Commission and the site was within the 
City’s CDP jurisdiction.  Commission staff agreed to research the history of North 
City LUP certification further and to get back to the City. 

• On February 18, 2009, Commission staff again wrote a letter to the City regarding 
this matter and informed them that after extensive research, staff again concluded 
that the CDP jurisdiction for the Flower Hill Mall site rests with the Commission 
and not the City.  In this letter, staff states that it “… is our position that this 
particular jurisdictional question (Flower Hill Mall) has now been resolved.”  No 
further communication was received from the City. [Exhibit #8]      

• On April 26, 2010, Commission staff provided comments on the draft EIR and 
addressed, among other things, the issue of permit jurisdiction and attached our 
previous, 2/18/2009 letter to the City. [Exhibit #9] 

• On April 18, 2011, Commission staff provided a comment letter to the City to be 
presented to the City Council at the hearing proposed for major redevelopment of 
the Flower Hill Mall property stating that the project was in the Coastal 
Commission’s CDP jurisdiction. [Exhibit #10]   

 
 3.  Commission Actions on CDPs. 
 
Since the time of certification of the LCP, the Coastal Commission has reviewed 
numerous applications for development in and around the San Dieguito River Valley and 
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more specifically, the areas of the San Dieguito River Valley located outside the North 
City West Community Plan.  Below is a sample listing of the permits: 
 

• 6-96-128 – permit for subdivision of 8 acres into 19 lots on the north side of Via 
de la Valle.  Approved by the Commission on December 11, 1996. 

• 6-98-154 – permit for subdivision of 26.9 acres into 60 lots (47 homes) on the 
east side of new El Camino Real, south of San Dieguito Road.  Approved by the 
Commission on August 19, 1999. 

• 6-01-37 – permit for construction of homes on the lots approved pursuant to CDP 
#6-98-154.  Approved by the Coastal Commission on May 8, 2001.  

• 6-02-169 – permit for construction of a telecommunications facility (ATF) on an 
existing commercial site located on the southwest corner of Via de la Valle and 
El Camino Real (3675 Via de la Valle).  Approved by the Commission on 
January 9, 2003. 

• 6-03-095 – permit for bikeway/road improvements along Via de la Valle from 
San Andreas Drive, east to El Camino Real.  Applicant was the City of San 
Diego.  Approved by the Commission on December 12, 2003. 

• 6-04-29 – permit for improvements at an existing equestrian facility located 
along the south side of Via de la Valle.  Approved by the Commission on March 
17, 2005. 

• 6-04-71 – permit for construction of a church on the east side of new El Camino 
Real, south of San Dieguito Road (14900 El Camino Real).  Approved by the 
Commission on November 17, 2004. 

• 6-08-56 – permit for subdivision of 41.83 acres into 15 lots (10 homes) on the 
west side of Old El Camino Real.  Approved by the Commission on December 
11, 2008. 

 
In each of the above-cited permit decisions, the Commission made findings that the 
development was within an area of deferred certification where the Commission retained 
permit jurisdiction.    
 
 
C.  COMMISSION DETERMINATION OF DEFERRED CERTIFICATION   

 
The site is within the portion of the San Dieguito River Valley where certification was 
deferred and permit authority did not transfer to the City in October 1988 when the City 
of San Diego LCP was initially certified.  Documents referred to in this staff report 
clearly show the subject site, which is within the portion of the San Dieguito River Valley 
outside the North City West (NCW) Community Plan boundaries, was not part of the 
North City LCP Land Use Plan, as submitted by the City in 1981, 1985 and resubmitted 
in 1988, because it is not within the boundaries of any community planning area (Exhibit 
Nos. 14, 15, 18, 19 & 20).  The fact that the site is not within the boundaries of any 
community planning areas is not disputed by the City.   
 
In 1981, there was both a Regional and State Commission.  Decisions acted on by the 
Regional Commissions could then be appealed to the State Commission (today there is 
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only one State Commission).  If the State Commission found no substantial issue with 
respect to the Regional Commission’s decision, it effectively endorsed the Regional 
Commission’s action. 
 
The State Commission staff report from August 1981, finding no substantial issue with 
the Regional Commission’s decision related to certification of the North City LUP, 
clearly acknowledges “the North City LCP Land Use Plan did not contain a description 
of the types, location and intensity of developments that would proceed under the plan’s 
land use designations for the following identified areas: 1. Portion of the Coastal Zone 
north of the North City West (NCW) planning area located within the San Dieguito River 
Valley Area (See Exhibit 6)….Approval of these identified areas will be delayed until 
such time that specific land use designations, in the form of Community Plans or Master 
Plans, have been developed by the City of San Diego and submitted to  the Commission 
for certification.” The referenced Exhibit 6 identifies the “non-certifiable areas” including 
the subject site (Exhibit Nos. 14 & 15).   
 
The 1981 version of the certified North City LUP and all subsequent versions state the 
North City LCP Land Use Plan consists of the land use plans or portions of plans for the 
Torrey Pines, North City West, Mira Mesa, and University/La Jolla Community Planning 
Areas.  The subject site is not within any of these areas.  The LUP contains, in addition to 
land use designations, land use planning policies specific to these communities.  The City 
acknowledges that there are no such specific planning policies for the subject area, as it is 
not within any community plan area.  Such policies do not exist for the San Dieguito 
River Valley in the North City LUP, and those areas without specific planning policies 
were excluded when the Commission certified the City’s LUP.  Planning documents 
addressing Commission staff recommendations and City responses which took place 
between the 1981 and 1985 LUP submittals acknowledge City staff concurrence with the 
intent to exclude those areas from the LUP, including the portion of the San Dieguito 
River Valley outside of the North City West community plan.  The City and Commission 
staff agreed that these areas would be excluded from the LUP until such time that specific 
land use designations, in the form of community plans or master plans, would be 
developed by the City and submitted to the Commission for certification.   
  
Commission staff reports addressing effective certification of the LCP and transfer of 
permit authority in October 1988 indicate the areas of deferred certification include the 
areas of the San Dieguito River Valley outside the NCW community plan boundaries 
(Exhibit #16).  There has been no subsequent Commission action on an LUP amendment 
to include this area within the North City LUP or the certified City of San Diego LCP.   
 
 
D.  CONCLUSION 
 
The San Dieguito River Valley is located in the northernmost portion of the City of San 
Diego.  The Valley includes commercial, residential and equestrian developments along 
its northern border along with steep naturally vegetated slopes.  The San Dieguito River 
Valley provides visual relief from the surrounding commercial and residential areas.  
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Public views to, and throughout, the valley are significant resources requiring protection 
under the Coastal Act.  The Valley includes several major transportation corridors 
including Interstate 5 (I-5), El Camino Real and Via de la Valle.  Via de la Valle serves 
as a major east/west coastal access routes providing access to the coast from areas east 
and I-5.  The majority of the valley is comprised of the San Dieguito Lagoon and River, 
its floodplain and sensitive wetland and upland resources.   
 
The San Dieguito River Valley is also the location of a major habitat restoration project.   
The San Dieguito Wetland Restoration Plan encompasses almost the entire San Dieguito 
River Valley west of El Camino Real.  The San Dieguito Wetland Restoration Plan was 
proposed primarily to meet the requirements of Coastal Development Permit #6-81-330 
to mitigate adverse impacts to the marine environment occurring through operation of the 
San Onofre Nuclear Generating Station (SONGS) Units 2 and 3.  Southern California 
Edison (SCE), the principal owner of SONGS, was required to provide approximately 
150 acres of new, or significantly restored, wetland habitat.  Coastal Development Permit 
#6-04-88 for the construction of the wetland restoration project included these 
requirements.  Additional components of the restoration project include the construction 
of three berms adjacent to the San Dieguito River to confine existing flows and maintain 
sediment transport to the ocean, the creation of four new nesting sites and rehabilitation 
of an existing site for the California Least Tern and Western Snowy Plover, the creation 
of treatment ponds to filter freshwater runoff and reduce freshwater flows into the 
restored tidal wetlands, the construction of a public access trail, including interpretive 
signage, and improvements to beach access, the upland and beach disposal of excavated 
material, and maintenance and monitoring programs.  Given the above-described location 
and sensitive resources in the Valley, development in and around this area can have 
significant impacts on coastal resources including public access, visual resources, 
sensitive habitats and marine resources.      
 
Permit records in the San Diego District office include a number of CDPs approved by 
the Commission in the subject area since certification of the City’s LCP, because it is an 
area of deferred certification.  As described in the section above, a review of the 
Commission’s actions regarding the certification of the North City LUP segment shows 
that this area was deferred from certification in the LUP because comprehensive land use 
planning to address all the coastal resources within the valley has not occurred.  In 
addition, the City concurred with the Commission’s conclusion that the “Portion of the 
Coastal Zone north of the North City West (NCW) planning area located within the San 
Dieguito River Valley area” was to be an area of deferred certification.  Thus, the City 
agreed that the subject site was not to be certified as part of the North City LUP.  This 
area was also deferred from certification at the time the LCP was effectively certified, as 
evidenced by its inclusion in the geographic area described in Item #2 of the list of areas 
of deferred certification.  
 
The City acknowledges in its staff report for this CDP and in the EIR for the project that 
the subject site is not within any community plan boundaries, and it indicates that as a 
result of not being associated with a community plan, the North City LCP does not 
contain any goals, objectives or policies that apply directly to the property other than the 
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land use designation which is consistent with the General Plan.  The City staff reports 
therefore acknowledge the reasons why certification was deferred for this area, but still 
reach the wrong conclusions regarding CDP jurisdiction, due to the City’s misplaced 
reliance on the generalized land use map shown on page 103 of the North City LUP.   
 
In particular, a large part of the City’s rationale is based on an exhibit in the 1981 North 
City Land Use Plan, page 103, that does show the Flower Hill Mall site as “Commercial”.  
However, in reviewing the document and considering the City’s interpretation, for a 
number of reasons, Commission staff cannot concur that this land use designation 
establishes City jurisdiction.  First, there are numerous other statements in multiple 
documents that indicate properties outside of the North City West planning area or the 
other formally identified community plan boundaries were specifically excluded.  Then, 
secondly, based on a review of the identified exhibit, it appears rather to be an exhibit of 
generalized land uses or existing development patterns in the surrounding area, rather 
than a specific land use designation for the Flower Hill Mall property.    
 
In any case, as the City acknowledges, a land use designation on the subject map is not 
sufficient in and of itself to establish the City’s jurisdiction.  For example, this map 
shows a land use designation (residential) for an area now known as the Via de la Valle 
Specific Plan area, but the City states on its website that it does not have coastal 
permitting jurisdiction in that area.  Similarly, this map designates portions of the San 
Dieguito River Valley as “open space/parks,” but the City acknowledges that this area is 
also not within the City’s CDP jurisdiction.  Thus, that this map shows a land use 
designation for the subject parcel does not establish that the City has CDP jurisdiction in 
this area.  The record shows, instead, that the property where the proposed development 
is to take place was excluded from the North City LUP and thus, permit authority was not 
transferred to the City.   
 
The City’s reliance on its own 1988 maps is also misplaced.  The City cannot create CDP 
jurisdiction simply by adopting a map depicting the area as fully certified, when the 
record shows that the area was excluded from both LUP and IP certification.  Not only 
does the Commission’s history of certification show that this proposed development is in 
an area of deferred certification, but the City’s past actions demonstrate its understanding 
that it does not have coastal permitting jurisdiction in this area.  For example, one of the 
CDPs reviewed by the Commission in this same general vicinity includes an application 
by the City of San Diego for a bike path along Via de la Valle.  This shows that the City 
acknowledges that the area is within the Commission’s, not the City’s, permit 
jurisdiction.   
 
Commission staff has repeatedly informed the City and the applicant that it retains 
jurisdiction in this area.  During review of the project by the City, dating back to 2006, 
Commission staff advised City staff and the applicants that the CDPs being processed by 
the City would not be valid, as the Coastal Commission has CDP jurisdiction over this 
area.  (Exhibit Nos. 4-10)  Because work commenced on the development pursuant to the 
City-issued CDP, including demolition of the theatres and grading of the site, 
Commission staff posted a Notice of Violation on July 22, 2011 and the applicant has 
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subsequently submitted a CDP application to the Commission, under protest, pending the 
outcome of this dispute resolution.  However, work on the project has continued. 
  
This office’s February 18, 2009 response letter specifically concludes the Coastal 
Commission has permit jurisdiction over the site and that it is CCC staff’s position that 
the question regarding permit jurisdiction at Flower Hill Mall has been resolved.  
Commission staff also commented on the draft EIR for the project (Exhibit #9) once 
again asserting CDP authority.  A short letter was also sent April 18, 2011 in reference to 
the project being on the April 19, 2011 City Council Docket acknowledging no reply 
since the February 18, 2009 letter and that a CDP is required from the Coastal 
Commission.  No further letters of comment or any form of communication were 
received from either the City or the applicant until receipt of the Notice of Final Action 
on the CDP for the demolition and new construction on July 22, 2011.      
  
Staff is recommending the Commission concur with the Executive Director’s conclusion 
that the proposed project is within the area of deferred certification.  As explained in 
these findings, the City’s analysis of this issue is faulty, and in direct conflict with the 
provisions of the Coastal Act that require specificity in certified Land Use Plans 
regarding location, intensity and density of use.  This lack of specificity was the very 
reason that certification was deferred in this area.  Land use planning to develop the 
goals, objectives and policies applicable to development in this area has not yet occurred 
and thus, the Commission has continued to issue permits for development in the San 
Dieguito River Valley north of the North City West Community Plan area since 
certification of the City’s LCP in 1988.  The list of substantive file documents include a 
number of CDPs issued by the Coastal Commission for the San Dieguito River Valley 
area of deferred certification of which the subject site is a part.   
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