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Staff Recommendation: Approval with conditions.

SUMMARY OF STAFF RECOMMENDATION

The applicants propose demolition of an existing 23,460 sg. ft. golf course clubhouse, ancillary
facilities and surface parking lot associated with the Newport Beach County Club and
construction of a new facility including a two-story, 47-foot tall clubhouse, a detached golf cart
garage, a maintenance building, snack bar, starter shack, restrooms (all adding up to a total of
69,088 sq. ft. for all the facilities). Hardscape improvements to existing surface parking lot
resulting in a loss of 74 parking spaces and new landscaping on a 132 acre inland site are also
proposed.
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The major issues of this staff report are concerns regarding construction and post construction
water quality.

Staff received a letter on behalf of Friends for Good Planning (Exhibit 6, pages 1-9) in
opposition to the proposed project siting pending litigation over the City of Newport Beach’s
approval of the project, non-compliance with the Coastal Land Use Plan, impacts to visual
resources, alteration of natural landforms, deficient traffic, air quality and circulation analysis in
the MND.

Staff addresses issues pertaining to the City’s certified Land Use Plan and to the Coastal Act in
the staff report. Here is a short summary of staff’s response:

Compliance with certified Coastal Land Use Plan

Staff finds the proposed project would not prejudice the City’s ability to prepare an LCP that is
in conformity with Chapter 3 policies of the Coastal Act. The project did indeed require a
General Plan Amendment to allow for a 21,000 sg. ft. increase in the development intensity for
the reconstruction of the golf clubhouse (from a development intensity of 35,000 sq. ft. to 56,000
sq. ft.). The new clubhouse is proposed to be 51,213 sq. ft. However, site is designated as Parks
and Recreation in the certified Coastal LUP and the density/intensity of uses in the Parks and
Recreation category in the certified Coastal LUP states that private uses in this category may
include incidental buildings, such as maintenance equipment sheds, supply storage and
restrooms, not included in determining intensity limits. For golf courses, these uses may also
include support facilities for grounds maintenance employees. Therefore, the reconstruction of
the cart barn, snack bar, restroom facilities, maintenance facilities and starter shack (all totaling
approximately 17,875 sq. ft.) are ancillary to the golf clubhouse and are specifically exempt from
the development limits established in the General Plan and in the certified Coastal LUP. The
proposed project is consistent with the certified Coastal LUP. No amendment to the Coastal
LUP is required and the Coastal LUP does not contain a development limit similar to the General
Plan.

Visual Resources

The proposed development includes a new 51,213 sq. ft., 47’ tall two-story private country club
clubhouse building which is to be elevated above current grade by the placement of 3 feet of fill.
The proposed new clubhouse and all other ancillary structures meet the City’s height limits for
the area. East Coast Highway is not designated in the Coastal LUP as a Coastal View Road
where the subject site is located. There are no public views onto the country club clubhouse or
the golf course from East Coast Highway and no scenic views looking towards the ocean from
public vantage points north of site along other public roads will be impacted as they are at higher
elevations than the proposed new 47’ tall clubhouse. The proposed project would not result in
any significant changes to views from Newport Center Drive north of Farallon, which is
identified as a Coastal View Road in the Coastal LUP, because of the existing intervening
development and heavy landscaping. The proposed development will be visually compatible
with the character of the surrounding area, which includes a variety of large 2-story office
buildings (e.g. at 1400 Newport Center Drive) and several high-rise office towers and hotels (e.g.
at 900 Newport Center Drive). The nearest Public View Point is within Irvine Terrace Park,
located on the south side of East Coast Highway and south of the subject site. Views from Irvine
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Terrace Park are oriented southwest to the harbor and the ocean, the subject site, located inland,
is not visible from the Park.

Alteration of Natural Landforms

The subject site is not along the beach, on a coastal bluff, coastal cliff, coastal canyon or any
other natural landform. The reconstruction of the golf clubhouse will not result in any
significant alteration to natural landforms. Grading consisting of 3,300 cu. yds. of excavation
and 37,400 cu. yds. of import are proposed in order to raise the existing finished floor of the new
golf clubhouse by approximately three feet in order to provide ocean views from the second
floor. Such grading will not alter any natural landform in any manner that would visually
degrade the area.

Staff is recommending APPROVAL of the proposed project with seven (7) special conditions
regarding: 1) Revised WQMP; 2) final drainage plan/runoff control plan; 3) compliance with
construction responsibilities and debris removal measures; 4) landscaping; 5) future
improvements; 6) liability for costs and attorneys fees; and 7) proof of legal ability to comply
with conditions

The proposed development has been conditioned to assure the proposed project is consistent
with the resource protection policies of the Coastal Act. The conditions also serve to mitigate
possible significant adverse impacts under CEQA.

Section 30600(c) of the Coastal Act provides for the issuance of coastal development permits
directly by the Commission in regions where the local government having jurisdiction does not
have a certified Local Coastal Program for the relevant area. The City of Newport Beach does
not have a certified LCP. Therefore, the Coastal Commission is the permit issuing entity and the
standard of review is Chapter 3 of the Coastal Act.
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MOTION AND RESOLUTION

Motion:

I move that the Commission approve Coastal Development Permit No. 5-12-103 pursuant
to the staff recommendation.

Staff recommends a YES vote. Passage of this motion will result in approval of the permit as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

Resolution:

The Commission hereby approves Coastal Development Permit 5-12-103 for the
proposed development and adopts the findings set forth below on grounds that the
development as conditioned will be in conformity with the policies of Chapter 3 of the
Coastal Act and will not prejudice the ability of the local government having jurisdiction
over the area to prepare a Local Coastal Program conforming to the provisions of
Chapter 3. Approval of the permit complies with the California Environmental Quality
Act because either 1) feasible mitigation measures and/or alternatives have been
incorporated to substantially lessen any significant adverse effects of the development on
the environment, or 2) there are no further feasible mitigation measures or alternatives
that will substantially lessen any significant adverse impacts of the development on the
environment.

STANDARD CONDITIONS

This permit is granted subject to the following standard conditions:

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is
returned to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in

a diligent manner and completed in a reasonable period of time. Application for extension

of the permit must be made prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved
by the Executive Director or the Commission.
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4.

Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be

perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:

1.

Final Revised Water Quality Management Plan. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicants shall submit, for the review and
approval of the Executive Director, a final Water Quality Management Plan, in
substantial conformance with the Conceptual WQMP for the proposed project prepared
by Fuscoe Engineering, dated July 21, 2008 and prepared and certified by an appropriate
professional revised to address the following:

No untreated runoff shall be allowed to discharge into coastal waters.

Prevent increases in peak runoff rates to maintain pre-redevelopment flow rates or
less.

Reduce the amount of surface runoff entering storm drains from the redeveloped
portions of the site.

Direct excess surface runoff into landscape areas, permeable paving, or other
approved methods aimed to achieve a reduction in water runoff.

Direct rooftop downspouts flows to vegetated or other permeable areas (i.e., turf
or other landscaping), or into an infiltration bed engineered to accept the runoff in
a non-erosive manner. Runoff shall not be required to be directed onto the golf
course, however encouraged, and all other landscape areas are plausible
destinations for runoff.

Prevent the introduction of pollutants from any source associated with the
development or use of this project to the storm sewer or any natural drainage.
Incorporate effective site design and source control BMPs to prevent the
introduction of pollutants, and maintain all structural and non-structural BMPs for
the life of the project.

All trash storage areas shall be designed to incorporate appropriate structural or
treatment control BMPs to prevent the distribution and transfer of trash to the
surrounding areas or storm drain system, such as: incorporating screened/walled
protection around trash collection or storage areas; diverting drainage from
adjoining roofs and pavement area(s) to prevent run-on to any location where
trash is collected and stored; locating storm drains away from trash storage areas,
and providing connections to the sanitary sewer system where liquid effluent
might originate from trash collection or storage areas; providing roofs, awnings,
or attached lids on all trash containers to minimize direct precipitation and
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prevent rainfall from entering containers; posting of signs on all dumpsters
informing users that hazardous materials are not to be disposed of therein.

e BMPs shall be sized and designed to, at a minimum, treat 85" percentile storm
events per the appropriate numeric criteria detailed in the Final Drainage Plan.

e Devise a maintenance plan that incorporates specific scheduled protocols to
evaluate and maintain all structural and non-structural BMPs for the life of the
project and a reporting plan that includes criteria for determining the status of
each BMP at each scheduled evaluation (once every 3 months during the dry
season (May through October) and once every month during the wet season
(November through April)) and the action taken to remediate the ineffectiveness
of any of the BMPs, if any, to comply with the standards in the WQMP and other
relevant water quality regulatory authority. This report shall be submitted to the
Executive Director of the Commission, for his review and approval, on an annual
basis, with the first year of scheduled evaluations starting from the date of
construction completion of the first water quality control device approved under
this permit. If the Executive Director determines that the report reveals that the
BMPs are not adequately protecting the water quality of coastal waters, then the
Executive Director shall notify the applicants, in writing, of this deficiency. The
applicant shall apply for a coastal development permit amendment within 30 days
of the date on the Executive Director’s written notice to address this deficiency in
water quality control.

Final Drainage Plan/Runoff Control Plan. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicant shall submit revised final plans to
the Executive Director for review and approval. The drainage/run-off control plan shall
demonstrate that at a minimum the project will assure that:

(1) impervious surfaces are minimized and runoff infiltrated;

(2) no increase in peak run-off rate from the site will result from
construction of the project;

(3) run-off from all roofs, patios, driveways and other impervious surfaces
on the site shall be collected, treated and discharged to avoid ponding or
erosion either on or off the site;

(4) an on-site media filtration treatment system shall be installed to capture
any pollutants contained in the run-off prior to discharge;

(5) in order to prevent landscaping chemicals, oils, gas or other spills from
entering the storm drain system, run-off from the maintenance/fuel
facility area shall be directed to the sanitary sewer system;

(6) runoff from the underground cart storage area shall be directed to a
sanitary sewer system rather than the storm drain system;

(7) runoff from all parking lots and driveways shall be directed into
vegetated areas or treatment BMPs prior to discharge to a storm drain or
natural channel;

(8) volume based BMPs shall be sized appropriately; designed to treat
runoff from a 24-hour, 85th percentile storm event; or the volume of
annual runoff produced by the 85th percentile, 24-hour rainfall event
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(based on the County of Orange 85th Percentile Precipitation Isopluvial
Maps); and,

(9) flow based BMPs shall be sized appropriately; designed to treat the
maximum flow rate from a rainfall intensity of 0.2 inch per hour rainfall
event for each hour of the storm; or the maximum flow rate of runoff
produced by the 85" percentile hour rainfall intensity multiplied by a
factor of two (based on the local historical rainfall record).

The revised plans shall, prior to submittal to the Executive Director, be prepared and
certified by a qualified professional to ensure that they are consistent with the
Commission’s approval and with the recommendations of any required technical reports,
including Special Condition 1.

The applicants shall undertake development in accordance with the approval final plans.
Any proposed changes to the approved final plans shall be reported to the Executive
Director. No changes to the approved final plans shall occur without a Commission
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.

3. Landscaping — Drought Tolerant, Non-Invasive Plants. The applicant shall conform
to the landscape plan received on April 6, 2012 showing vegetated landscaped areas
consisting of native plants or non-native drought tolerant plants, which are non-invasive.
No plant species listed as problematic and/or invasive by the California Native Plant
Society (http://www.CNPS.org/), the California Invasive Plant Council (formerly the
California Exotic Pest Plant Council) (http://www.cal-ipc.org/), or as may be identified
from time to time by the State of California shall be employed or allowed to naturalize or
persist on the site. No plant species listed as a ‘noxious weed’ by the State of California
or the U.S. Federal Government shall be utilized within the property. All plants shall be
low water use plants as identified by California Department of Water Resources (See:
http://www.water.ca.gov/wateruseefficiency/docs/wucols00.pdf). Existing vegetation
within the 9 acre area proposed to be redeveloped that does not conform to the above
requirements shall be removed.

4. Storage of Construction Materials, Mechanized Equipment and Removal of
Construction Debris. The applicants shall comply with the following construction-
related requirements:

@ No demolition or construction materials, debris, or waste shall be placed or stored
where it may enter sensitive habitat, receiving waters or a storm drain, or be
subject to wave, wind, rain, or tidal erosion and dispersion.

(b) No demolition or construction equipment, materials, or activity shall be placed in
or occur in any location that would result in impacts to environmentally sensitive
habitat areas, streams, wetlands or their buffers.

(©) Any and all debris resulting from demolition or construction activities shall be
removed from the project site within 24 hours of completion of the project.



5-12-103(Newport Beach Country Club, et al.)

(d) Demolition or construction debris and sediment shall be removed from work areas
each day that demolition or construction occurs to prevent the accumulation of
sediment and other debris that may be discharged into coastal waters.

(e) All trash and debris shall be disposed in the proper trash and recycling receptacles
at the end of every construction day.

()] The applicant shall provide adequate disposal facilities for solid waste, including
excess concrete, produced during demolition or construction.

(9) Debris shall be disposed of at a legal disposal site or recycled at a recycling
facility. If the disposal site is located in the coastal zone, a coastal development
permit or an amendment to this permit shall be required before disposal can take
place unless the Executive Director determines that no amendment or new permit
is legally required.

(h) All stock piles and construction materials shall be covered, enclosed on all sides,
shall be located as far away as possible from drain inlets and any waterway, and
shall not be stored in contact with the soil.

Q) Machinery and equipment shall be maintained and washed in confined areas
specifically designed to control runoff. Thinners or solvents shall not be
discharged into sanitary or storm sewer systems.

() The discharge of any hazardous materials into any receiving waters shall be
prohibited.

(k) Spill prevention and control measures shall be implemented to ensure the proper
handling and storage of petroleum products and other construction materials.
Measures shall include a designated fueling and vehicle maintenance area with
appropriate berms and protection to prevent any spillage of gasoline or related
petroleum products or contact with runoff. The area shall be located as far away
from the receiving waters and storm drain inlets as possible.

() Best Management Practices (BMPs) and Good Housekeeping Practices (GHPS)
designed to prevent spillage and/or runoff of demolition or construction-related
materials, and to contain sediment or contaminants associated with demolition or
construction activity, shall be implemented prior to the on-set of such activity

(m)  All BMPs shall be maintained in a functional condition throughout the duration of
construction activity.

Future Improvements. This permit is only for the development described in Coastal
Development Permit No. 5-12-103. Except as provided in Public Resources Code
section 30610 and applicable regulations, any future development as defined in PRC
section 30106, including, but not limited to, a change in the density or intensity of use
land, shall require an amendment to Permit No. 5-12-103 from the Commission or shall
require an additional coastal development permit from the Commission or from the
applicable certified local government.

Liability for Costs and Attorneys Fees. By acceptance of this permit, the Applicants
agree to reimburse the Coastal Commission in full for all Coastal Commission costs and
attorneys fees -- including (1) those charged by the Office of the Attorney General, and
(2) any court costs and attorneys fees that the Coastal Commission may be required by a
court to pay -- that the Coastal Commission incurs in connection with the defense of any
action brought by a party other than the Applicants against the Coastal Commission, its
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officers, employees, agents, successors and assigns challenging the approval or issuance
of this permit. The Coastal Commission retains complete authority to conduct and direct
the defense of any such action against the Coastal Commission.

7. Proof of Legal Ability to Comply with Conditions. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the applicants shall demonstrate the applicants’
legal ability or authority to comply with all the terms and conditions of this coastal
development permit.

IV. FINDINGS AND DECLARATIONS:

A. PROJECT LOCATION AND DESCRIPTION

The proposed project site is located at 1600 East Coast Hwy in the City of Newport Beach,
Orange County (Exhibit 1). With the certified Newport Beach Coastal Land Use Plan (“Coastal
LUP™) designation of Parks and Recreation, the proposed project is allowable. No sensitive
habitat areas are found on the site or in the project vicinity. The project is located within an
existing urban area bordered by residential areas to the south and west and a commercial
shopping area (Fashion Island) to the northeast. Access to the site is via Terrace Drive, a private
road off of East Coast Hwy. Public access to the coast (Newport Bay) is available approximately
a half mile southeast of the site at a pocket beach adjacent to the U.S. Coast Guard Station
located at 1911 Bayside Drive.

The subject site is 132 acres and is developed with the Newport Beach Country Club, an existing
18-hole golf course, a 23,460 sq. ft. golf course clubhouse, ancillary facilities (2,010 sq. ft.
maintenance building, 6,050 sg. ft. golf cart storage barn, snack bar, restrooms, starter shack)
and 410 space surface parking lot. The golf clubhouse and parking lot occupy approximately

9 out of 132 total acres that comprise the site.

The Newport Beach Country Club is a private golf course originally constructed in 1954. The
applicants (property owners and lessee) propose the demolition of all existing structures on a 9
acre portion of the lot: the 23,460 sg. ft. clubhouse and ancillary facilities, and construction of a
new 69,088 sq. ft. facility including a two-story, 47-foot tall clubhouse with basement golf cart
garage/barn, new landscaping in the vicinity of the clubhouse, a detached golf cart garage, a
maintenance building, snack bar, starter shack, restrooms, reconstruction of surface parking lot
resulting in a smaller parking lot with 336 parking spaces (loss of 74 spaces) and new parking lot
drainage improvements. Grading consisting of 3,300 cu. yds. cut and 37,400 cu. yds. of import
are proposed. No improvements are proposed to the remaining 123 acres comprised of the golf
course greens. Proposed project plans are included as Exhibit 2.

The proposed new 51,213 sq. ft., 47’ tall two-story clubhouse lower level will contain a dining
area, locker rooms, fitness center, golf shop, club and cart storage areas and employee lounge.
All proposed new structures meet the City’s height limits for the area (this site is located outside
of the City’s 35 ft. max Shoreline Height Limitation Zone). The second story would consist of
banquet facilities, bar/lounge, offices, and meeting rooms. Additionally, a basement level golf
cart garage/barn and repair shop is proposed to house 90 golf carts. The finished floor elevation
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of the golf clubhouse will be at 113’ contour line, approximately 3’ higher than the finish floor
of the existing structure. Restroom facilities, starter shack and snack bar will be reconstructed at
their present location. The proposed new freestanding maintenance facility will house a repair
shop, equipment storage, offices and employee lounge, a maintenance yard and free-standing
chemical storage area. The entire maintenance facility will be enclosed with an 8’ tall masonry
wall.

The City approved a General Plan Amendment allowing for a 21,000 sqg. ft. increase in the
development intensity for the reconstruction of the golf clubhouse (from a development intensity
of 35,000 sq. ft. to 56,000 sq. ft., which is a 21,000 sq. ft. increase). The new clubhouse is
proposed to be 51,213 sq. ft. The density/intensity of uses in the Parks and Recreation category
in the certified Coastal LUP states that private uses in this category may include incidental
buildings, such as maintenance equipment sheds, supply storage and restrooms, not included in
determining intensity limits. For golf courses, these uses may also include support facilities for
grounds maintenance employees. Therefore, the reconstruction of the cart barn, snack bar,
restroom facilities, maintenance facilities and starter shack (all totaling approximately 17,875 sq.
ft.) are ancillary to the golf clubhouse and are specifically exempt from the development limits
established in the General Plan and in the certified Coastal LUP. The proposed project is
consistent with the certified Coastal LUP. No amendment to the Coastal LUP is required and the
Coastal LUP does not contain a development limit similar to the General Plan.

New landscaping in the vicinity of the clubhouse and in the reconstructed parking lot is proposed
utilizing non-invasive, drought tolerant plant palette such as strawberry trees, coast live oaks,
toyon, New Zealand flax, sage, rosemary, bougainvillea, aloes and succulents amongst many
other non-invasive, drought tolerant plant species.

No water quality improvement features currently exist on the subject site. Under existing
conditions, water runoff from the project site generally sheet flows in a southwesterly direction
through the parking lot and is conveyed to the public storm drain ultimately discharging into
Newport Harbor untreated. There is no storm drain piping system on site. As proposed the
project incorporates numerous water quality BMPs to treat the surface runoff before discharge
(described further below).

Background

This item was originally scheduled and noticed on the Commission’s September hearing Consent
Calendar. Prior to the hearing, staff received correspondence submitted September 6, 2012 by
Chatten-Brown & Carstens on behalf of Friends for Good Planning raising concerns and
requesting the item be placed on the Commission’s Regular Calendar. In order to fully respond
to concerns raised in that letter and to provide an opportunity for public hearing, staff removed
the item from the September 2012 Consent Calendar and placed the item on the Commission’s
October 2012 Regular Calendar. The opposition letter and response from CAA Planning Inc., the
applicants’ agent is included as Exhibit 6.

Newport Beach Country Club has a long term lease of the subject property. The co-applicants,

Fainbarg-Feuerstein Properties (comprised of the Fainbarg Family Trust, Mesa Shopping Center
East LLC, and Mira Mesa Shopping Center West LLC) collectively own 50% of the fee interest
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in the property. The other 50% fee title interest in the property is held by Golf Realty Fund LP.
There is a pending dispute between owners of the property regarding a perceived exclusive right
to act on behalf of all of the fee owners.

A second letter in opposition from Lane Powell Attorneys & Counselors on behalf of Golf
Realty Fund, LP was received on September 7, 2012 also expressing opposition to the project
under consideration in this CDP application. Correspondence regarding this dispute is included
in Exhibit 7.

This dispute is one between landlord and tenant and the primary issues do not involve the
Coastal Act or the Coastal Commission. The opposition does raise some Coastal Act-related
issues in their letters and responses to those issues are addressed elsewhere in these findings and
recommended conditions. With regard to the ownership dispute and the applicants’ ability to
apply for this permit the Commission is relying on statements made by the applicants that the
existing lease of the property and ownership arrangement gives them the legal ability to apply
for this coastal development permit. Special Condition 8 requires the applicants to demonstrate
their legal ability or authority to comply with all the terms and conditions of this coastal
development permit, prior to issuance of the coastal development permit.

B. WATER QUALITY
Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Uses of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.

Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteration of natural streams.

Section 30232 of the Coastal Act states:
Protection against the spillage of crude oil, gas, petroleum products, or hazardous
substances shall be provided in relation to any development or transportation of such

materials. Effective containment and cleanup facilities and procedures shall be provided
for accidental spills that do occur.

12
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The proposed development has the potential for discharge of polluted runoff from the project site
into coastal waters. Beach closures occurring throughout Orange County are typically attributed
to polluted urban runoff discharging into Newport Harbor and the ocean through outfalls. As
illustrated by these beach closures, polluted runoff negatively affects both marine resources and
the public’s ability to access coastal resources because the public is less inclined to recreate in
coastal waters when the waters are impaired by polluted runoff from surrounding development.

As previously noted, no water quality improvement features currently exist on the subject site.
Under existing conditions, water runoff from the project site generally sheet flows in a
southwesterly direction through the parking lot and is conveyed to the public storm drain
ultimately discharging into Newport Harbor untreated. There is no storm drain system on site.

The proposed redevelopment of the site including demolition and reconstruction of all buildings
and repaving of the existing surface parking lot offers the opportunity for state of the art water
quality improvements. The applicant has provided a Conceptual Water Quality Management
Plan (WQMP) by Fuscoe Engineering identifying a range of possible Best Management
Practices (BMPs) that may be applied to protect the biological productivity of coastal waters
from adverse impacts due to water runoff from the site; such as incorporating landscaping into
the parking lot, use of porous materials in certain areas, and treatment of runoff water through
biofilters before final discharge into the public storm drain. Additionally, the applicant prepared
a Stormwater Pollution Prevention Plan (SWPPP) to ensure that the construction phase of the
project does not adversely impact the biological productivity and quality of coastal waters.

The WQMP provides two possible options, Option 1 provides four storm filters to treat runoff at
four individual sub-drainage areas within the project site and provides for the use of porous
pavement materials over the valet and clubhouse entry parking (approximately 13% of parking
stalls); Option 2 provides a treatment alternative that treats the entire project drainage area at one
downstream location at the southern corner of the main surface parking lot within the main storm
drain line and an additional catch basin insert to pre-treat runoff from the maintenance yard. A
submitted Technical Site Plan also by Fuscoe Engineering shows the location of proposed new
storm drains and catch basins. However, as submitted the WQMP simply provides possible
options but does not specifically settle on which BMPs will ultimately be selected. Furthermore,
no actual structural BMPs are depicted in the submitted project plans.

Therefore, Special Condition 1 requires the applicant provide, prior to issuance of the coastal
development permit, a final revised WQMP specifying the final selection of water quality BMPs
and the standards that must be met, including the standard that no untreated runoff shall enter
coastal waters. The condition requires the applicant select water quality BMPs that minimize the
amount of storm water runoff directed to the new proposed storm drains and to minimize the
quantity of pollutants entrained in that runoff through a variety of design features such as
directing the majority of runoff from the roofs into landscape areas, the use of porous/permeable
pavement materials and other features and by implementing source control BMPs. Peak runoff
is required to be minimized to pre-development rates or better. BMPs are required to be sized
and designed to treat all 85th percentile storm events. All structural and non-structural BMPs
must be maintained for the life of the project.
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Special Condition 2 requires the applicants provide, prior to issuance of the coastal
development permit, a final drainage plan incorporating the selected BMP into the project plans.
Special Condition 2 requires the final selected BMPs be depicted in the drainage plan (i.e.,
landscaping in parking lot, location of porous pavement within parking lot) ensuring that the
drainage plan effectively minimizes impervious surfaces through infiltration. Furthermore,
Special Condition 2 also requires an on-site biofilter treatment system prior to discharge into the
public storm drains, and requires that run-off from the maintenance/fuel facility and cart barn be
directed straight to the sewer system to prevent chemicals, oils, gases from entering the storm
drains. Post-construction structural BMPs (or suites of BMPs) are required to be designed to
treat, infiltrate or filter the amount of stormwater runoff produced by all storms up to and
including the 85th percentile, 24-hour storm event for volume-based BMPs, and/or the 85th
percentile, 1-hour storm event, with an appropriate safety factor (i.e., 2 or greater), for flow-
based BMPs.

Other sources of polluted runoff include over-watering, which sometimes occurs from
installation of landscaping with a high water demand. Plants with a high-water demand are
typically not well-suited to the Mediterranean climate of southern California, and therefore often
require intense fertilization and application of pesticides/herbicides as a maintenance regime, in
addition to regular irrigation. Thus, this type of landscaping can add pollutants to both dry
weather and stormwater runoff. Therefore, the use of drought tolerant plants or low-maintenance
landscaping is a preferred alternative.

The term “drought tolerant” is equivalent to the terms “low water use” and “ultra low water use”
as defined and used by "A Guide to Estimating Irrigation Water Needs of Landscape Plantings in
California™ prepared by University of California Cooperative Extension and the California
Department of Water Resources dated August 2000 and is available for review at
<http://www.owue.water.ca.gov/landscape/pubs/pubs.cfm>.

As submitted, new landscaping in the vicinity of the clubhouse and in the reconstructed parking
lot is proposed utilizing non-invasive, drought tolerant plant palette such as strawberry trees,
coast live oaks, toyon, New Zealand flax, sage, rosemary, bougainvillea, aloes and succulents
amongst many more. Special Condition 3 requires the applicant conform to the proposed
landscaping plan.

Additionally, to address water quality concerns during the project’s construction phase, the
Commission imposes Special Condition 4, which requires the applicant to comply with
construction-related requirements related to storage of construction materials, mechanized
equipment and removal of construction debris.

As conditioned, the Commission finds that the proposed development conforms with Sections

30230, 30231 and 30232 of the Coastal Act regarding the protection of water quality to promote
the biological productivity of coastal waters and to protect human health.
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C. SCENIC AND VISUAL RESOURCES

Section 30251 of the Coastal Act states:

The scenic and visual qualities of coastal areas shall be considered and protected as
a resource of public importance. Permitted development shall be sited and designed
to protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and enhance visual quality in
visually degraded areas. New development in highly scenic areas such as those
designated in the California Coastline Preservation and Recreation Plan prepared
by the Department of Parks and Recreation and by local government shall be
subordinate to the character of its setting.

The proposed development includes a new 51,213 sq. ft., 47’ tall two-story clubhouse building
which is to be elevated above current grade by the placement of 3 feet of fill. The subject site is
located at 1600 East Coast Hwy in the City of Newport Beach, access to the Newport Beach
Country Club is via Irvine Terrace (a private road). East Coast Highway is not designated in the
Coastal LUP as a Coastal View Road between Jamboree Road and MacArthur Boulevard where
the subject site is located. There are no public views onto the country club clubhouse or the golf
course from East Coast Highway and no scenic views looking towards the ocean from public
vantage points north of site along other public roads will be impacted as they are at higher
elevations than the proposed development. The Mitigated Negative Declaration stated that the
proposed project will not result in a substantial visual impact, and would not result in any
significant changes to views from Newport Center Drive north of Farallon, which is identified as
a Coastal View Road in the Coastal LUP, because of the existing intervening development and
heavy landscaping. The nearest Public View Point is identified within Irvine Terrace Park,
which is located on the south side of East Coast Highway and south of the subject site. Views
from Irvine Terrace Park are oriented southwest to the harbor and the ocean, the subject site,
located inland, is not visible from the Park.

The Newport Beach Country Club has been in existence since 1954, at which time grading
occurred on an inland terrace to develop the existing facilities. The site is not along the beach,
on a coastal bluff, coastal cliff, coastal canyon or any other natural landform. The reconstruction
of the golf clubhouse will not result in any significant alteration to natural landforms. Grading
consisting of 3,300 cu. yds. of excavation and 37,400 cu. yds. of import are proposed in order to
raise the existing finished floor of the new golf clubhouse by approximately three feet in order to
provide ocean views from the second floor. That grading will not alter any natural landform in
any manner that would visually degrade the area. Furthermore, as previously stated, the
proposed new clubhouse and all other ancillary structures meet the City’s height limits for the
area and will have no adverse impact on public coastal views. The proposed development will
be visually compatible with the character of the surrounding area, which includes a variety of
large 2-story office buildings (e.g. at 1400 Newport Center Drive) and several high-rise office
towers and hotels (e.g. at 900 Newport Center Drive).

As proposed, the Commission finds that the development conforms to the scenic and visual
protection policies of the Coastal Act.
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D. PuBLIC ACCESS
Section 30212 of the Coastal Act states in relevant part:

(a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects except where:

(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources,

(2) adequate access exists nearby,
Section 30252 of the Coastal Act states, in relevant part:

The location and amount of new development should maintain and enhance public access
to the coast by

(1) facilitating the provision or extension of transit service,

(2) providing commercial facilities within or adjoining residential development or
in other areas that will minimize the use of coastal access roads,

(3) providing nonautomobile circulation within the development;

(4) providing adequate parking facilities or providing substitute means of serving
the development with public transportation.

When a private development does not provide adequate on-site parking, users of that
development who arrive by automobile are forced to occupy public parking used by visitors to
the coastal zone. Thus, all private development must provide adequate on-site parking to
minimize adverse impacts on public access.

As proposed, the existing surface parking lot will be repaved and reconfigured. Although the
reconstructed surface parking lot will result in a loss of 74 parking spaces, the project still meets
the local government’s parking requirements. Per City of Newport parking requirements, the
development requires 334 parking spaces, the proposed project results in a total of 336 parking
spaces. The City of Newport Beach parking requirements are demonstrated on the chart below:

Use Required Spaces Parking Parking Spaces Required
18-Hole Regulation Golf 8 spaces/hole 144

Course

Eating/Drinking 1 space/3 seats 146

Other: Office & Pro-Shop 4 spaces/1,000 sq. ft. 18

Maintenance Bldg 2 spaces/1,000 sq. ft. 18

Fitness Facility 1 space/250 sq. ft. 8

Total Parking Required: 334 spaces
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Based on the applicant’s statements, the current golf clubhouse facilities do not have the capacity
to meet current demand of the existing private country club members. Annual charitable (open
to the public) and member events allow for limited additional use of clubhouse facilities for
meetings, luncheons, and dinners and that the increased capacity of the proposed new clubhouse
is intended to serve and meet the needs of those events which have occurred regularly
throughout the years. Therefore, even though the proposed new clubhouse building is larger, the
proposed project doesn’t change the parking demand during regular hours. The private country
club is not proposing to increase its membership, therefore parking demand during regular hours
is expected to remain the same. Parking for after hours special events which may be available to
non-members such as weddings in the proposed new banquet facilities would still be
accommodated on site as the parking spaces shared by daytime uses (golf course, pro shop, golf
course maintenance, fitness facility) would be unused and available after hours. Note: these
statements are directly from the applicant and not based on Commission analysis.

Access to the closest public beach or Newport Bay is available over half a mile southeast of the
site at a pocket beach adjacent to the U.S. Coast Guard Station located at 1911 Bayside Drive.
Any possible Country Club overflow parking spilling out onto on-street public parking is not
anticipated to impact coastal access.

As the site is not near any primary coastal access points, construction related traffic is not
anticipated to have an adverse impact on coastal access. Furthermore, as proposed, the
approximately 21 days of truck trips anticipated during grading activities is limited to take place
outside of the peak summer season and outside of peak traffic hours to avoid any possible
adverse impacts on coastal access.

As proposed, the Commission finds that the development conforms to Section 30212 regarding
maintenance and enhancement of public access.

E. CoSTS AND ATTORNEYS FEES

Coastal Act section 30620(c)(1) authorizes the Commission to require applicants to reimburse
the Commission for expenses incurred in processing CDP applications. See also 14 C.C.R.
§ 13055(e). Thus, the Commission is authorized to require reimbursement for expenses incurred
in defending its action on the pending CDP application. Therefore, consistent with Section
30620(c), the Commission imposes Special Condition 6 requiring reimbursement of any costs
and attorneys fees the Commission incurs “in connection with the defense of any action brought
by a party other than the Applicants challenging the approval or issuance of this permit.”

F. LocaL CoASTAL PROGRAM

Coastal Act section 30604(a) states that, prior to certification of a local coastal program (“LCP”), a
coastal development permit can only be issued upon a finding that the proposed development is in
conformity with Chapter 3 of the Act and that the permitted development will not prejudice the
ability of the local government to prepare an LCP that is in conformity with Chapter 3. The Land
Use Plan (LUP) for the City of Newport Beach was effectively certified on May 19, 1982. The
certified LUP was updated on October 2005 and in October 2009. As conditioned, the proposed
development is consistent with Chapter 3 of the Coastal Act and with the certified LUP for the
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area. Approval of the project, as conditioned, will not prejudice the ability of the local government
to prepare an LCP that is in conformity with the provisions of Chapter 3 of the Coastal Act.

G. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 Title 14 of the California Code of Regulations requires Commission approval of a
coastal development permit application to be supported by a finding showing the application, as
conditioned by any conditions of approval, to be consistent with any applicable requirements of the
California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible mitigation
measures available which would substantially lessen any significant adverse effect which the activity
may have on the environment.

The City of Newport Beach is the lead agency responsible for CEQA review. As determined by
the City, a Mitigated Negative Declaration (MND) #PA2008 152 was prepared in compliance
with Article 6 of CEQA. The MND determined that although the proposed project could have a
significant effect on the environment, there will not be a significant effect in this case because
revisions made by or agreed to by the project proponent. Most environmental factors potentially
affected by the project were determined to have no impact or a less than significant impact.
Mitigation measures addressing for possible impacts to geology and soils require an erosion
control plan submitted prior to City issuance of a grading permit and requiring final plans
incorporate all recommendations of geotechnical reports. Mitigation measures were also
imposed to minimize hazards associated with hazardous materials such as oil, gas, tar, cleaning
solvents and other similar construction related materials; and with possible asbestos or lead
contaminants encountered during demolition of existing structures through proper safety
procedures. No water quality related mitigation measures were required in the MND as less than
significant impacts to water quality would result through the implementation of proposed Water
Quality Management Plan and Stormwater Pollution Prevention Plan. Furthermore, mitigation
measures requiring a Construction Staging, Parking and Traffic Control Plan to address
construction related traffic impacts.

The project is located in an urbanized inland area; development exists adjacent to the site. Coastal
access is not available at the site. The project site does not contain any known sensitive plant or
animal species, nor is it considered ESHA, therefore the impacts arising from the proposed project
will be minimal. The proposed development has been conditioned to assure the proposed project is
consistent with the resource protection policies of the Coastal Act. The conditions also serve to
mitigate significant adverse impacts under CEQA. The conditions are: 1) Revised WQMP; 2) final
drainage plan; 3) compliance with construction responsibilities and debris removal measures; 4)
landscaping; 5) future improvements; 6) liability for costs and attorneys fees; and 7) proof of legal
ability to comply with conditions. There are no other feasible alternatives or mitigation measures
available which will lessen any significant adverse impact the activity would have on the
environment. Therefore, the Commission finds that the proposed project, as conditioned to mitigate
the identified impacts, is the least environmentally damaging feasible alternative and can be found
consistent with the requirements of the Coastal Act to conform to CEQA.
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APPENDIX A

SUBSTANTIVE FILE DOCUMENTS

1) City of Newport Beach certified Coastal LUP
2) City of Newport Beach Approval in Concept (AIC) 2012-011, PA2008-152

3) Newport Beach Country Club Mitigated Negative Declaration (PA2008 152), State
Clearinghouse Number 2010101027

4) Conceptual Water Quality Management Plan, Newport Beach County Club — New
Clubhouse, Newport Beach, CA, July 21, 2008 prepared by Fuscoe Engineering

19



COASTAL COMMISSION

: EXHIBIT 7 _.. -
1 PAGE s T OF .2
LOS ANGELES !— . ‘\SAN ?:EOT};I\‘ASD!NO
COUNTY J E N
‘ S

oA

k RIVERSIDE

COUNTY
Garden Grove Freeway

l

—\-

\

-

ORANGE \

COUNTY /'

NIGUEL

< RANCHO SANTA 4
3 ®  MARGARITA
v NEWPORT _ 4 /
& BEACH . 2 y
/ o 3
e o X
! 5 ’
O Y //
O [
& : .
K %
.

e
Z h-m
< A
Orrega “x\

.
e SANJUAN §
CAPISTRANO f

-/
o /,: SAN DIEGO
- a\\e /i COUNTY
/ CLEMENTE ','

MAP NOT TO SCALE

Location

Vicinity Map




COASTAL COMMISSION

)
7
S
>
O
O
=
O
O

Clubhouse




/

PAGE._ 3 __OF~3

COASTAL COMMISSION

EXHIBIT #

1 TG Pt v i Bt

EXISTING BOUNDARY
FOR

NEWPORT BEACH COUNTRY CLUB

14 WEY DI, AR ¥ EDanl? 41
L

AR

[P

12 VIR ACCES AT 10 1
b A

TCFRIVATE PRIVE,

gt

shz,, SN .b,
* i I RE DA
L N <Y seessera ol -
g8y Ve w;nﬁ%\;\;. o e ;.iﬁ/\
m i o A gt
¥ ,@,:...ﬁ \ R
w {f5ss |

£
[ Haiss

(34
id mm B2
AR

rox a.208.037)

GOLF COURSE: 1225 AC
PARCEL 1
\ PM 79-7048.02 AC

a3 T

Ll
R DLy g |

bef BACK BaY DRITE

8T8 A% IWLY LINE 057508 /et
HEGOE 21 W s o7

gy,

 § i
B2 03200 e, R N,
Sy nrny Cx7Rh
LR E4S7 Cyasy,
xxxxx . T WLy
el 5o

HE 005 Masimays

IACREAGE BUMMARY

[DEVELOPMENT AREA 902 AC
TOTAL 152 AC

TECHNICAL SITE PLAN

WITH ACCESS EASEMENT
12/09/200

DEVELOPER

NEWPORT BEACH COUNTRY CLUB, INC.
1600 EAST COAST HIGHWAY

NEWPORT BEACH, CA 92660

{949) 644-9550

CONTACT: PERRY W. DICKEY
PRESIDENT/COQ

I8

"R

ENGINEER: SHEET:

it
"W FUSCO m

1494741960 ¢ b B49.4743310 N

e horasa com




COASTAL GOMMISSION

) < \
x {
T * ™
Z O EXISTING CLUBHOUSE 7 /,
(TO BE BEMOLISHED) .
P )
T e /’
- P /
[TA T EXISTING CART BARN /
= (TO BE DEMOLISHED) 3 ~
r ¢ (6,050 SF) Vv
W_m <€ | * VICINITY MAP was)
0 o.\ﬂt A & VA % P
22N
) * © ,mkv ¥ S
EXISTING MAINTENANCE BLOG. 5, ~N
(TO BE DEMOLISHED) % ) o) S
(2,016 5F) RN /%,«f \hﬁw L > . )
e - N = £ - B BAPN %
o 2 4 & v t.\! + & FA i 9% 4 i
Z L4 “?”/// tm EWW%\ " vt ~ e
- 108- P L~ A
& e o “ ﬁ./ﬁ‘. ”II,&..: +“\ & ™ A 4 .
G PR & = SN =5 NN e * NG
a \ =33 T NN o2 f
Yal a5 A N NS AN
IR =3 S e 3N 22 s ZAN M/\
* # O N i PN AN s o Rl B
% S NN RN AN R
. NN N = AN N XU Y
— & 73 AN N N2 2 el | ’
e = NIN N I N N
PABSTEZ ZIR i N N~ =Dy
~Lio. & 1 = = = ~ .__/
Cpm sm N o NN L ¢\\$n o
A o e aa g T
.i&\ == L L ) Yo ===\ S | !
. 2 e = e — % - = Af— — - it * Ve
S = :
&
A%
+
X
, % \
X iy &
. \ﬂ‘/, SCALE: 1= 406" EXISTING SITE PLAN /
NEWPORT BEACH COUNTRY CLUB SEEN. w | DEMOUTONPLAN
LEE & SAKAHARA
po ARCHITECTS AIA
NEWPORT BEACH, caLIFORNIA i prmenmpnngll lCC




oF L&

2

2-

COASTAL COMMISSION

EXHIBIT #
PAGE

PN

~ =)

B Y M
)
\\ w
i

{

A‘.HW//.lzlJ\\

o

/I«l l\.u

g ~
L J

IBVNE  TEFRACE

3
.22

NEWPORT BEACH COUNTRY CLUB =5

40 80 160"

TEMPORARY FACILITIES /
SITE PLAN
A-1B

LEE & SAKAHARA
ARCHITECTS -AIA
ARCHTECTURE PLAING INTERIORS
el 5

NEWPORT BEACH, caLFORNIA

08012




COASTAL COMMISSION

NEWPORT BEACH ; ~2
CHAMBER OF g
COMMERCE o..%a.y
RESIDENTIAL
MARRIOTT
HOTEL FASHION ISLAND

e € ROAD

PROJECT DEVELOPMENT SUMMARY

.EXISTING PROPOSED
‘ CLUBHOUSE [ CLUBHOUSE

“ Project  |Clubhouse: Clubhouse:
Ateal gt Flgor 20,702 of 4t Floor 30,683 sf

T "AMBQRE

2nd Floor 2,758 51 [2nd Floor 20,520 sf
23.480 51213 8!

\ Carl Bam &
M Cart Bam: 6,050 sf |Bag Slorage:  9,310s1
i Maint. Building: _2.010 sf |Maint. Building: _8,565 sf

Total Existing Total Project
Area: 31520 51 {Area: 69,088 £f

EXHIBITS___ &
PAGE._3__ofF_/tL

RESIDENTIAL
Building |Clubhouss; Nu..w.._.:mn Clubhouse: 468" max

Heights: |Cart Bam: 120"
Maint. Bldg.: 180" |Maint. 8idg.: 210" max

Site Gross Sile Gross Sile
Area: Area = 131.52 acres |Area =131.52 acres
5 Lot 30,105 sf 48,940 sf
S5 ‘M.\._..mzz_m CLUB : Coverage{ 13152 a¢ = 0.525% 131528c =0.872%
Note:
1.) Gross Sile Area includes golf course.

2) Existing clubhouse buiding area from take-off of existing floor pian.
3) Existing cart bam and mainienancs buikling areas are from fiekd

— . ___RESIDENTIAL — oFFice
Rt —_ o ;
e T EAST COAST i —— GENERAL NOTES

+ Building Occupancy Group: A-2
« Construclion Type: Type V-B (Fully Sprinklered)
» IBCICBC 2006

REVISED OVERALL SITE PLAN
WITH ACCESS EASEMENT
A-2A

NEWPORT BEACH COUNTRY CLUB 4

LEE & SAKAHARA
ARCHITECTS AlA

gmn::u:t-!e!g
16047 VON KASBAAN AVE. BUITE 200
VNG CA URA LR84ETT

PH 1100 F. DAL 114

NEWPORT BEACH, cauFoRNiA




LVURO IRL LUIVIIVHIIOOIVIW

2

EXHIBIT #

PARKING REQUIREMENTS
USE CATEGORY {NUMBER |PARKING . - PARKIN
LRI omamh_.m _ﬁnEwV REQ'D
BTG, STALLS)
Golf Uses :
- 8 spaces
Roguialion 18 holes | SR 144
& Drinkiny
mmm.ﬁﬁiﬁo:ﬁo 58 soat
- Fine Dinin soals
- Mixed Gri 80 saats |1 stall/3ssals “
-ww%hn._camu._kﬁ 40 seats (1 stall/3550)
~Banque! Room | 250 seals
Other Uses
- Officas 2,290 8f |4stalls1,000sf] 18
- Wiahionanos 18568 s TSI IE G
- Mainlenance sl stalle/1,000 &
~Health & Filness [1,800 s | 1 siall /250 sf 8
Facilities (smalf)
Total parking required : 334
Parking provided :
Standard 327
- Handicapped 9
Total parking provided : 336

PROJECT DEVELOPMENT SUMMARY

- EXISTING PROPOSED"
;' CLUBHOUSE CLUBHOQUSE.
Project  |C C
Area: 4t Floor 20,702 sf |15t Floor 30,693 sf
2nd Floor 2,758 sf |2nd Floor 20,520 6f
3,460 sf 51,2131
Cart Bam &
[Cart Bam: 6,050 of |Bag Slorage: 8,310 8f
Maint. Building: _2,010 sf [Maint, uilding: _8,565 sf
Total Existing Total Project
Area: 31,520 sf Area: 69,088 sf
Buiing  [C 239" max |G 469" max
EXISTING Heights: |Carl Bam: 120"
cmmmnm._‘ Maint. Bldg.: 180"  [Maint. Bldg.: 210" max
NOTA Site Gross Site Gross Site
ZO.__.m Area: Area =131.52 acres |Area = 131.52 aeres
Lot 30,105 sf 49,940 sf
Al Wm_um_m TC CIVIL DRAWING FOR GRADES Coverage]131.52 wn = 0.525% 13152 wo = 0.872%
N SITE Note:
1) Gross Sie Area inchudes golf course.
2.) Existing clubhouse bullding area from iake-off of existing floor plan.
3.) Existing cart bam and mairtenance buiding areas are from field
measurements
GENERAL NOTES
SECTION 1/8"= 1- 0"  Building Occupancy Group: A-2
« Construction Type: Type V-B (Fully Sprinklared)
» IBC/CBC 2006
PROPOSED ALTERNATE SITE
NEWPORT BEACH COUNTRY CLUB wo | PLANWITHAGCESS
EASEMENT A-2BR
ARCHITECTS ALA
08012 ARCHTECTLRE.
NEWPORT BEACH, CALIFORNIA e evr—— A
12:05-41 Pt




COASTAL COMMISSION

or L4

382'6"

<

EXHIBIT #
PAGE

200'-0"

BAG DROP

&

GROUND LEVEL FLOOR PLAN (30,693 S.F.

AREA TABULATION:

-UPPER LEVEL: 20,520 SF
-GROUND LEVEL: 30,693 SF

TOTAL: 51,213 SF

)

SCALE: 1/16"= 10"

NEWPORT BEACH COUNTRY CLUB S

08012 g
NEWPORT BEACH, CALIFORNIA peata m.bzﬁm
09-30-10

2

NEWPORT.BEACH COUNTRY CLUB

LEGEND

MEMBLER'S ENTRY PERGOLA
RECEIMTION

MEMBER'S L.OBBY
ELEVATOR

GRAND STAIR

HALL

MEN'S RESTROOM

LADIES' RESTROOM

ELEVATOR EQUIPMENT ROOM
10. RECEPTIONIST

1}, MEMBERSHIF SALCS

12. CONTROLLER

13, ASSISTANT GENERAL MANAGER
14, PRESIDENT

15, FILE STORAGE

16. ACCOUNTING

P S

20. BANQUET SALES

2. STAIR TOWER

22, GOLF COURSE ACCESS
23. STARTER

24, PROSHOP ~

25. PRO OFFICE

STORAGE

30, STORAGE

35, LADIES' LOCKER ROOM
36. ATTENDANT

37.  LAUNDRY /STORAGE
3B COAT CLOSET

41, PATIO

44. GOLFER'S ENTRY

45. MEN'S LOCKER ROOM ENTRY
46. SCORE POSTING

47. ATTENDANT

4%. LAUNDRY / STORAGE
49, MEN'S LOCKER ROOM
50. MEN'S LAVATORY

51, MEN'S SHOWER

52. MEN'S STEAM ROOM
53 MEN'S CARD ROOM
54, MEN'S PATIO

38, SNACK BAR PICKUP
59. SNACK BAR KITCHEN
60. STORAGE
6. PREPORATION AREA
62, DUMB WATER
63. STAIR
64. FREIGHY CLEVATOR
65. STAIR
66, EMPLOYEE MEN'S RESTROOM
67. EMPLOYEE MEN'S LOCKER ROOM
68. EMPLOYEE DINING
69, EMPLOYEE LADIES' LOCKER ROOM
70. OBSERVATION ELEVATOR
71. BANQUET ENTRY FOYER
72 ELEVATOR EQUIPMENT ROOM
73, JANITOR
T4 STORAGE
75. EMPLOYEE LADIES' RESTROOM
76. HALL
71. STAGING
78. PARTS STORAGE
79.  MAINTENANCE SHOF
80. MECHANICAL ROOM
Bl. ELECTRICAL ROOM
82 TRASH
£3. RAMP DOWN TO CART STORAGE
84. COMPRESSOR 7 STORAGL
B3, CART WASH
8. OFFICE
. CLUB CLEANING

FLOOR PLAN

LEE & SAKAHARA
ARCHITECTS AIA

ARCHTECTURE PLANMING ITERIORS
1414 VON KARSAM AVE_ SUTE 300

PH LT HO F. 9100631344




COASTAL COMMISSION

Z

2 -OF_Z_‘

EXHIBIT #_,
PAGE

H

&

201'-6"

LEGEND

TRELLIS OVER MEN'S PATIO

ROOF BELOW
-

1

2

3,

4.

5. BOARD ROOM / PRIVATE DINING
6, TERRACE
7

8,

9,

STORAGE

., OCEANSIDE PRFUNCTION LOBBY
10, QCEANSIDE VERRACE

1. OBSERVATION ELEVATOR
12, GRANDSTAIR
—— 13, COATROOM
lllllll d 14, BRIDAL SUTTE

15, CLOSET

16. LADIES' RESTROOM
5 17. MEN'S RESTROOM
3 1k, STORAGE
. OPENTOBELOW 19, SERVICE BAR

. 20. STAR

21, BANQUET TERRACE
23 PREFUNCTION LOBDY
3. BANQUET ROOM

4
1
|
|
|
|

N

|
I

200-0"

26. STAIR

\ // 21. BANQUET SERVICE STATION
28. BANQUET ST 3

ROOF BELOW nw “._>z _.n_wa FORAGE

30. DUMB WATER

31, STAIR

32, DISH WASH

33, POT WASH

. LINEN STORAGE
39. LIQUOR STORAGL
-~ 40. . BEER WALKJIN
4). WALK-IN REFRIGERATOR

4. DRY STORAGE

45, PMREPKITCHEN

46, COOK LINE

47, DISHUP

48, PANTRY

49, BAKERY

50. MEN'S RESTROOM
5t. LADIES' RESTROOM
52. SERVICE VESTIBULE

UPPER LEVEL FLOOR PLAN (20,520 S.F.) 3 N DINING ROOM

55, FINE DINING TERRACE

AREA TABULATION: ' % SERVICESTATION
-UPPER LEVEL: 20,520 SF ) St FINEDIING ENTRY
~GROUND LEVEL: 30,693 SF @ woue
TOTAL: 51,213 SF m, B T ’

64, STAIR TOWER

UPPER LEVEL
FLOOR PLAN

NEWPORT BEACH COUNTRY CLUB N l—

NEWPORT BEACH, caLIFORNIA

LEE & SAKAMHARA
ARCHITECTS AIA

ANCHITECTURE FLANHING WTERIORS
96842 VOH KATSMH AVE.. SURTE 300
RVNE. CA USA 28084027

PH MG F D21 1984




COASTAL COMMISSION

PAGE._Z2__ oF [k

EXHIBIT #

e e ek

i

I — —

}
| A—

— ——-l — - P
— ! | E—
ot |
T
|
f————
\w
\\\
. <
? \
B N
ro / \//
R
— —il \ //
r_ / /
1 ) / »
ﬂlLllls.i|IJ|1L | i N ,\\\
| _:_ﬁ r o
|
1020 _
CART BARN (5,704 S.F.)
(ANCILLARY USE)
AREA TABULATION:
5,704 SF

-CART BARN:

-BAG STOR.(GROUND FLR.) w..mom SF

TOTAL:

NEWPORT BEACH COUNTRY CLUB

NEWPORT BEACH, CALIFORNIA

9,310 SF

775 SCALE: 116" = 10"
N

NEWPORT BEACH COUNTRY CLUB
LEGEND

RAMP UP

LAUNDRY /1K / TOWEL STORAGE:
CART REPAIR SHOP

PARTS STORAGE

CART BARN

DEAD FILE STORAGE

BULK STORAGE

. ELEVATOR FQUIPMENT STORAGE,
. FREIGHT ELEVATOR

0. STAIR

P abalakalal ol 2

BASEMENT LEVEL
FLOOR PLAN
(ANCILLARY USE)

08012

LEE & SAKAHARA

ARCHITECTS AlA
ANHTECTURE PLANNIG WIERORY
16047 VOA KARMN AVE. BULTE 300
FVIVE, CA USA SR8
P0G R10 . 11

55




COASTAL norMISSION

COPPER OR SLATE
SHINGLES

2

—.OF_ L4 _

WOOD TRELLIS

* it
i ;
@,
r O

<
N &

PORTE COCHERE

- ALL ROOF TOP HVAC.
: EQUIPMENTS TO BE
CONCEALED FROM
PUBLIC VIEW

WOOQD TRELLIS

N SCALE: 116" = 140"

ROOF PLAN

T

16042 VON KARIN AVE,, SUTE 300

IRVINE CA USA 12508 27
P -213900 F0M21-1144

NEWPORT BEACH COUNTRY CLUB

NEWPORT BEACH, caLIFORNIA




COASTAL cOMMISSION

PORTE COCHERE
NATURAL STACK STONE

LADIES'  SNACK MEN'S CARD ROOM BAG STORAGE
CARDROOM  BAR EXTERIOR PLASTER WOOD TRELUS

NORTH ELEVATION

SCALE: 118" = 10" ELEVATIONS

LEE & SAKAHARA
ARCHITECTS AlA

PHME21110 F MBS0

NEWPORT BEACH COUNTRY CLUB

08012 080741 071508
05-19-11  12.23.08

- NEWPORT BEACH, caLFornIA .
05-04-11




-

COASTAL COMMISSION
EXHIBIT .
PAGE.__ L0 oF_/¢&

ADMINISTRATION TOWER
NATURAL STACK STONE

Qa._o»xha.l\ COCHERE .
EAST ELEVATION

SERVICE YARD /
HATURAL STACK STONE

_smz..m 0)30 ROOM .
DELIVERY
WEST ELEVATION :
SCALE: 6= 10" ELEVATIONS
NEWPORT BEACH COUNTRY CLUB I 3 At
] LEE & SAKAHARA
o el s

W.W:WWMMM PH.0H-21-1100 F. pS-5- 1100

NEWPORT BEACH, .o>_.__nomz_>




COASTAL COMMISSION

&
L
3 &
!
D 4 SECTIONA-A R
ro —
i
SECTIONB-B
o sy
..::mza,_o_n._.m,,x,,r,ow:, :
We@éil ,
SECTIONC-C
SCALE: 11167 = 10" CLUBHOUSE SECTIONS
NEWPORT BEACH COUNTRY CLUB v b A9
LEE & SAKAMARA
gy pea | Sememrr PR

PH 2011500 £, BURBLAIA

NEWPORT BEACH, CALIFORNIA
05-04-11




COASTAL COMMISSION

PROPOSED CLUBHOUSE

ITE SECTI -A +— . PROPOSED CLUBHOUSE
w o OZ > . y EXISTING CLUBHOUSE

B e

]
§
m_
m L Ee
"8y s it o pe r s i i x H i i b m/\IL
Q&- i s i i S5 N E— B I A A W
= T = A\ festay s s .
PACIFIC COAST HIGHWAY E oavewAYy TE..H rln|ﬂ i ~ane - [V Py BT CART STAGING & GOLF COURSE
SITE SECTION B-B PROPOSED CLUBHOUSE

e RIS TING CLURHOUSE,

& . = \An--sﬂwl
e SROARMPNTER | ANVENAY ] BAGDRGP GOLF COURSE
SITE SECTION C-C
SITE PLAN remowr
= %4 ri_ m&m_._zaogm.

. SITE SECTION U-U

SCALE: 1"=200 SITE SECTIONS
NEWPORT BEACH COUNTRY CLUB T . _ A-10
LEE & SAKAHARA
M gy wem ase | Emoo @
10-11-11 09300 03-20-09 Figrysely o A0

10-18-11 041211 04-30-08

NEWPORT BEACH, caLFORNIA




WEST ELEVATION

-TOTAL AREA : 8,585 8F

=
S
o
b2
= L
= N O
ﬁ ]
~= ) ) eveee AL UPOOORS
7 —d ik SOUTH ELEVATION
= = ™~
2 &
<z F %
| <
| o s

NORTH ELEVATION
MAINTENANCE BUILDING

3 SCALE: 3/32" = 10"
,D.,.‘ y I FLOORPLAN & mrm<>a_oﬂm.:

LEE & SAKAHARA
>xnI_4:m.an AlA

1BSE2VON KARMAN AVE., SLATE 300
VL, CAURA R8I0
PHIM1110 F.88 2611100

NEWPORT BEACH COUNTRY CLUB

08012

NEWPORT BEACH, CALIFORNIA




COASTAL COMMISSION

N

46-8"

|

%
PAGE._L4. oF_Lb

EXHIE!

NEWPORT BEACH COUNTRY CLUB

NEWPORT BEACH, CALIFORMA

ROOF PLAN

. /'mmzom

'COPPER OR SLATE

SHINGLES

- SCALE: 178" = 1.0°
@ ¢ e

MAINTENANCE BUILDING
s ROOF PLAN

(ANCILLARY USE) A-12

LEE & SAKAHARA

>wn_..=._.:m.ﬂu_m AlA

P OH211100 £ G211




MISSION

i
i

COASTAL oo

Z
-OF

EXHIE
PAGE

SOUTH ELEVATION

WROUGHT IRON

ROLL UP DOORS

NORTH ELEVATION

SCALE: 118" = 10" MAINTENANCE BUILDING

,_.. 1 N ELEVATIONS
(ANCILLARY USE) A-13

LEE & SAKAHARA

NEWPORT BEACH COUNTRY CLUB

05-04-11 PR MIID F 0N 114

NEWPORT BEACH, cALIFORNIA




COASTAL comMISSION

EXTERIOR PLASTER

NEWPORT BEACH COUNTRY CLUB

NEWPORT BEACH, CcAUFORNIA

EAST ELEVATION

WEST ELEVATION

COPPER OR SLATE |

08012

SCALE: 1/8"= 10"

[
o

3

MAINTENANCE BUILDING
ELEVATIONS
(ANCILLARY USE) A-14

LEE & SAKAHARA
ARCHITECTS AIA
ARCHTRCTURE PLAMENG MTERORY g

10041 VO RAIAN AVE. SUETE 200

RV CAUSA RS04
P M1-1ND F.0A (180




COASTAL comMMISSION

PLANT PALETTE
BOTAMICAL ¢
o O WG COMENTS
TG TRGES
MIICELLANEOUS EXTTHG XTI TO RSN
YRS O OCLF COURME.
-
CUS RETLEA UREH Gr | TOATIG TO RN
, e
~
1 e XTI 70 88 AEUVD
‘o
POTANGA 1 HYDROZONE
oL SOAMON WAL BUS/BMOTG  COLMENT ragTOR

% 3t

0T

§ 8 B 8 OEoRoROE

§
EERERRERERRER B
g
3
i
§
¥

i -
e " rr.__.mlo'l.\"ll!'..u | ! - T T 4

pi
i
|

i
g
X
§ 8

;
i
:
§
g

g
4
f
3
i
i
H

i
g :
E
[
£
S
F
2
H

PLANT PALETTE (CONT.)

soTmCaL |
N couvENTE racroR

e

§ 8§ oFogog §§
§
i
f
§
n
g goE et

§8 8§ 88§88

H

ALTERNATE PRELIMINARY
LANDSCAPE PLAN WITH
ACCESS EASEMENT
LEE & SAKAHARA
] ARCHITECTS AJA

1l

ARCHITECTURE PLANNIG INTERIORS

NEWPORT BEACH COUNTRY CLUB

NEWPORT BEACH, CALIFORNIA




COASTAL comMmISSION

Meo raat o O ot

TECHNICAL SITE PLAN WITH ACCESS EASEMENT
FOR

NEWPORT BEACH COUNTRY CLUB

phoposp N

VICINITY MAP

HOT 10 SCALE

LEGEND

4]
f

a0
! X7 oo
¢ B ML CONCRETE MOCx WLl
. 3 D
& Som R e
; o 2
o .
4 o RS e
. [ ot
. b ey
i, B P
e g ——
25 frgrigin
£ o e
_ o S
o ki g
L e
5 o
ol E; W
rax BLWTR CLEAN 0L et
%] & i S oo
— ot STORY DRAN MANOLE
£ fiocs
n e
N o
= e
A o bt
< — e Omig v
s crvn ne
e veorosn cowom

—— e #R0MS0 STOR CRAK

PAVATE

eorostD, U
sewek

o 1 wASOMRY
L

(NO NEW PROPERTY LINES
ARE CONTEMPLATED FOR
THIS PROJECT.
SEE SHEET 2 FCR : A

OVERALL EXISTING I
GOLF COURSE
BOUNDARY)

R
(SEE SHEET 2)

a7

NSO3227€ ]

~ TERAACE,

B - S
ey

R0'32'27°E
'163.52"

TECHNICAL SITE PLAN
WITH ACCESS EASEMENT
12/08/201

o DEVELOPER:
f e NEWPORT BEACH COUNTRY CLUB, INC,
S : 1600 EAST COAST HIGHWAY
A NEWPORT BEACH, CA 92660

. BONNE DOONE TERRACE = (649 44550

e ——
N

~I CONTAGT: PERRY W. DICKEY
PRESIDENTICOO

S | ENGINEER: SHEET:

o~ = i
- j i - e ‘G puscor | |

VAUTS, & DCVCES PER GIY OF IEWFORY BEACH SID. SID-520-L-8,
MODPED A5 SKOWN, V11K CONPOLMD HEPIUNE VETER 0 STRANER
16795 Von Karman, Sube 100 N

s ASSEARY (BrPASS NOT REQUAFD)
- e,
...:..__..:a._.-.:.:mu:

SECTION A=A DACKFLOW PREVENTER DETAL
SO 1728
e buseon com

WIS




B:17:24AM) Plolted by: Debbie Bade

—
S L_
oD
=
= L
= ©
u 0
& ,
= “k
= T/_
] o gy
3 £9
<
& O&
|
.
MAINTENANCE YARD
. ®

...........

Ao
FUEL _mr»an

R e
\ [stomceasealf |

gE

&

“-DOSTHG DRVE ASLE TO RON—~._

EAST COAST HWY.

LEGEND

~s—— FLOW DIRECTION
—e—  PROPOSED STORM DRAIN
we e DRAINAGE BOUNDARY
BB  PERVIOUS PAVEMENT
@ sorvmmr
B FumERRAUNT

®?

GRAPHIC SCALE
100 0o 50 100 200

(INFEET)

1 inch = 1008
WATER QUALITY

MANAGEMENT PLAN
OPTION 1
NEWPORT BEACH
COUNTRY CLUB




B:17:124M) Plolted by: Debbin Bade

OF_Z

Z

COASTAL COMMISSION

EXHIBIT #
PAGE

o]
FUEL @

[ sToraGE AREA |

EAST COAST HWY.

RECEIVED

South Coast Region

LEGEND MAY 9 2012

—=%—— FLOW DIRECTION CAUFORNIA

pROPOSED STORM DRTPASTAL COMMISSION

sme s DRAINAGE BOUNDARY

STORMFILTER

[T]  CATCHBASININSERT

?

GRAPHIC SCALE
50 100 200

" 100 [

(IN FEET)
1 inch = 100t
WATER QUALITY
MANAGEMENT PLAN
Exhibit Date: 6-18-09 OPTION 2
NEWPORT BEACH

COUNTRY CLUB




COASTAL GCOMMISSION
CHATTEN-BROWN & CARSTENS

TELEPHONE:(310) 798-2400 2200 PACIFIC COAST HIGHWAY EXHIBiTy
FACSIMILE: (310) 798-2402 SUITE 318 DPC(@CBCEARTHLAW
HERMOSA BEACH, CALIFORNIA 90254 PAGE e F__k&

www.cbcearthlaw.com

RECEI
September 5, 2012 SOt COGST\!/?(Eg%n
California Coastal Commission SEP 06 2012
South Coast Area Office CALI
200 Oceangate, Suite 1000 COASTAL é%ﬁ\dh’ﬂpl\SSION

Long Beach, CA 90802-4302

Re:  Opposition to Approval of Coastal Development Approval for Newport
Beach Country Club, 1600 East Coast Highway; Agenda Item W 7b on
Wednesday September 12, 2012

Honorable Commissioners,

On behalf of the Friends for Good Planning, we object to the approval of the
Newport Beach Country Club, Inc (NBCC Inc.) Coastal Development Permit application.
This is scheduled to be heard on the consent calendar at the September 12, 2012 hearing.

As discussed below, no Coastal Development Permit should be issued until such
time as adequate environmental documents can be prepared and an election to ratify the
general plan amendment associated with the NBCC Project is held. The staff report refers
to the Mitigated Negative Declaration (MND) as being adopted by the City of Newport
Beach in compliance with the California Environmental Quality Act. (Staff Report, p.
11.) For the reasons explained below and currently pending in court, it was not. We ask
that this matter be removed from the Consent Calendar, that you receive public testimony
about it, and that you deny the application.

A. Litigation is Pending Over the City of Newport Beach’s Approval of
the Project.

We have reviewed the application and find that the applicant failed to inform you
that the environmental review documents and project approval by the City of Newport
Beach are the subject of pending litigation at this moment. Friends has sued the City and
the applicant for legally defective approvals in Friends for Good Planning v. City of
Newport Beach (Newport Beach Country Club et al.), Orange County Superior Court
Case no. 2012-00550274. That lawsuit is still pending. We are attaching a copy of the
petition in that case. (Enclosure 1.)

!
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B. The NBCC Project Violates the Coastal Act.

The Staff Report incorrectly asserts that the approval of this project is consistent
with the City of Newport Beach’s Land Use Plan and that it will not prejudice the ability
of the local government to prepare an LCP that is in conformity with the Coastal Act.
The General Plan’s Land Use Element, and consequently its Coastal Land Use Plan,
limits development on the project site to 35,000 square feet. (General Plan Land Use
Element, p. 3-19.)1 The Project is not consistent with the Coastal Land Use Plan or the
Coastal Act because it proposes development of a 69,088 square foot facility. (Staff
Report, p. 8.) Coastal Land Use Plan policies would be violated by the approval of
development and creation of traffic in excess of what is contemplated by the General
Plan’s limitation of site development to 35,000 square feet. Excess traffic would
interfere with coastal access.

The legislative policies expressed in the Coastal Act for development include:

The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall
be sited and designed to protect views to and along the ocean and scenic
coastal areas, [and] to minimize the alteration of natural land forms. . .

(Public Resources Code § 30251.) Courts have upheld the denial or conditioning of a
coastal development permit based upon its impact on views and landforms. (Paoli v.
California Coastal Com. (1986) 178 Cal.App.3d 544, 551-554, 223 Cal.Rptr. 792; Bel
Mar Estates v. California Coastal Com. (1981) 115 Cal.App.3d 936, 940-942.)

Approval of the Project in this case as proposed is contrary to the requirement of section
30251 of the Coastal Act to site and design development to protect views to and along the
ocean and scenic coastal areas, and to preserve natural landforms.

The project would adversely impact the visual quality of the coastal zone. Visual
simulation B in the MND shows a existing clear view of Newport Bay that would be
obscured by the proposed NBCC Project. (Responses to Public Comments, pp. 24-25;
City Council Staff Report, pp. 435-436.)

With its requirement for massive importation of 34,000 cubic yards of dirt to the
project site to create an elevation of 10 feet over existing grade, the Project would violate
the Coastal Act’s protection against alteration of existing landforms. This landform
alteration of landforms and massive importation of dirt appears to be unnecessary (other

1 A copy of this portion of the Newport Beach General Plan is available at
bttp://www.newportbeachca.gov/PLN/General Plan/04 Ch3_ILandUse web.pdf.
The relevant area is designated as “Anomaly No. 74" in Statistical Area L1
(Newport Center/Fashion Island) of the General Plan Land Use Element.
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than perhaps to elevate the clubhouse above the level of the parking lot) since a different
design of the NBCC Project could eliminate this substantial landform alteration and dirt
importation.

C. Potentially Significant Impacts Require Further Mitigation Before
Project Approval.

1. Special Conditions of Approval Impermissibly Defer
Development and Implementation of Mitigation Measures for
Water Quality Impacts.

The proposed finding of compliance with the California Environmental Quality
Act (CEQA) on page 11 of the Staff Report makes the City of Newport Beach’s non-
compliance with CEQA relevant and necessary to examine. The finding is not limited to
Coastal Act issues, but appears to cover all environmental impacts. The Commission’s
responsibilities for CEQA compliance cover all of the issues that the City of Newport
Beach was responsible for and should have addressed. Therefore, our comments below
address the insufficiency of the City’s Mitigated Negative Declaration, and consequently
this Commission’s inability to rely on it for compliance with CEQA.

Staff Report Special Condition 1 states that a Revised Water Quality Management
Plan (RWQMP) must be prepared and submitted prior to issuance of the Coastal
Development Permit. (Staff Report, p. 5.) Special Condition 2 requires submission of
drainage/run-off plans prior to permit issuance. However, these conditions impermissibly
defer development of mitigation measures until after project approval. The RWQMP and
drainage/run-off plan must be developed and reviewed now, prior to approval because
there are potentially significant water quality impacts that must be mitigated. Unlike with
most other similar matters where the local agency has sufficiently mitigated impacts, and
its approval is not subject to pending litigation, in this case the Commission should not
rely on the future mitigation of impacts to address what could be significant impacts.

The MND’s analysis and mitigation of potential water quality impacts is not
adequate because the formulation of actual mitigation measures is impermissibly
deferred. All surface runoff from the NBCC Project site eventually discharges to
Newport Bay to the west of the site. (MND, p. 57.) Newport Bay is listed as an
“impaired” water body under Section 303(d) of the Clean Water Act with respect to
metals, pesticides and priority organics. (MND, p. 59.) Given the massive amount of
imported fill that is required by the NBCC Project, the MND confirms that “Changes in
surface runoff are anticipated as a result of the development of the subject property as
proposed that could result in potential impacts to water quality.” (MND, p. 59.) To
address these potentially significant impacts, the MND proposes two options: (1)
individual drainage area treatment or (2) entire project drainage area treatment at one
downstream location. However, the MND does not require either as a condition of
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approval of the NBCC Project, nor address the efficacy of either measure. The MND
defers the choice of mitigation measures to address potentially significant water quality
impacts and does not require a “drainage and erosion control plan” to be prepared until
the final plan check stage. Thus, the MND fails to comply with the requirement of
CEQA for identification and mitigation of potentially significant water quality impacts
before project approval.

If the City relies upon use of detention basins and filtering (which normally
captures the first % inch of rainfall during storm events) to reduce impacts from discharge
of these contaminants into Newport Bay, that would not address the possibility that a
storm event that exceeds 3/4 of an inch may occur, thus overwhelming the mitigation
measures. Since this MND provides no standard or retention goal, it is possible that
mitigation measures designed in the future would fail to protect Newport Bay in the event
of a large storm that exceeds % inch of rainfall, or whatever retention goal is determined
in the future. :

The NBCC Project parking lot may be designed to direct all sheet flow to the
municipal storm drain system and eventually into Newport Bay. Urban runoff typically
contains oil, fertilizers, pesticides, herbicides, and other chemicals that would adversely
impact Newport Bay upon discharge. Thus, the Project’s increased permeable surfaces
could have significant water quality impacts.

The potentially significant impacts to water quality could be reduced — possibly
below a threshold of significance — by adopting Low Impact Development (LID)
strategies. As explained by the Natural Resources Defense Council:

One of the primary goals of LID design is to reduce runoff volume by
infiltrating rainfall water to groundwater, evaporating rain water back to the
atmosphere after a storm, and finding beneficial uses for water rather than
exporting it as a waste product down storm sewers. The result is a
landscape functionally equivalent to predevelopment hydrologic conditions,
which means less surface runoff and less pollution damage to lakes,
streams, and coastal waters.

(Stormwater Strategies, Natural Resources Defense Council, available at
bttp://www.nrdc.org/water/pollution/storm/chap12.asp, herein incorporated by reference.)
Given the impaired status of Newport Bay, it is crucial that the NBCC Project incorporate
strategies that allow for runoff to percolate through landscaping. Other potential
mitigation measures that should be incorporated into the MND include:

e Reduction and disconnection of impervious surfaces from one another;
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e Vegetated swales, buffers, and strips that allow runoff to percolate into the
ground (see, e.g., “Water Saving Solutions,” NRDC, p. 2, available at
http.//www.nrdc.org/water/lid/files/flid.pdf) ;

e Use of green roofs (/d., p. 4.);

Permeable pavers and asphalt; and
Soil amendments, where needed to allow percolation.

Additional information on LID strategies and mitigation is available on the LID website
maintained by the U.S. Environmental Protection Agency (EPA),
http://www.epa.gov/owow/NPS/lid/#guide. Extensive documentation touts the
comparative environmental and economic benefits of Low Impact Development.
Environmentally, LID-associated vegetation increases quality of life by greening
communities, improves wildlife habitat, and decreases thermal pollution. (“Low Impact
Development,” U.S. Environmental Protection Agency, available at
http://www.epa.gov/owow/NPS/lid/; Stormwater Strategies.) LID effectively reduces
both runoff and pollution that enters downstream waterbodies. According to an NRDC
study, “Researchers have shown the practices to be successful at removing common
urban pollutants including nutrients, metals, and sediment.” (Stormwater Strategies.)
From an economic standpoint, LID costs less than conventional stormwater management
systems because LID strategies rely on fewer pipes and less subterranean infrastructure
that requires maintenance. (/bid. 2) They also reduce energy use, decrease flooding, and
improve property values. (/bid.) Conversely, if Low Impact Development techniques are
not used, the potentially significant impacts could remain significant.

2. The Traffic Analysis By the City in the MND is Deficient.

The traffic generated by the proposed NBCC Project is likely to be significant, but
the City has not prepared adequate environmental review to support its approval of the
NBCC Project. East Coast Highway, the main access for the proposed project, is also
used by the public to gain access to the coast. Therefore, a project that causes significant,
unmitigated impacts to East Coast Highway, interferes with coastal access.

Despite the analysis contained in the MND asserting no significant project-related
traffic impacts (MND, p. 81), the MND does not sufficiently analyze the traffic that
would be generated by the proposed NBCC Project. Instead, the MND asserts there
would be no increase in traffic because, relying upon the ITE traffic tables for golf course

2 See also, Prince George's County, Maryland Department of Environmental Resources
Programs and Planning Division, Low-Impact Development Design Strategies: An
Integrated Design Approach , June 1999; Shaver, E., Low Impact Design Manual for the
Auckland Regional Council , Auckland Regional Council, New Zealand, April, 2000;
http://www.epa.gov/owow/NPS/lid/lid_hydr.pdf.
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facilities, since the size of the golf course itself does not change, the calculation of traffic
generation for the golf course allegedly remains the same. (MND p. 68) This analysis is
too simplistic to fulfill the full informational disclosure requirements of CEQA. The
proposed use of the facilities will change significantly as the public is allowed to use
them, thus will significantly increase traffic activity. A traffic count of the existing
facility should be done to establish the existing baseline traffic conditions. Then, an
appropriate analysis based on the ITE manual should be chosen to analyze the increase in
traffic that would be associated with changing the clubhouse use from a facility for
members only at 23,460 square feet into a 56,000 square foot facility that would be open
to usage by members of the public and would include a fitness center.

An appropriate way to evaluate the different sizes and uses of the clubhouse may
be by using the ITE Manual’s Recreational Community Center designation (L.and Use
category 495). > Because public access would be allowed, viewing the NBCC Project as
analogous to a Recreational Community Center may be appropriate since such centers
include club facilities, meeting rooms, weightlifting and gymnastic equipment, locker
rooms, and restaurants or snackbars, just like the proposed NBCC Project. (Enclosure 2.)
If the Recreational Community Center designation were used, the ITE Manual shows trip
generation for a 56,000 square foot facility is 1,288 daily trips. * This projection is
calculated as 22 trips for every 1000 square feet in accordance with the ITE Manual.
(Encl. 1, p. 881.) Itis a commonly accepted rule of thumb that 10% of daily trips
generated would occur in the peak hour. Thus, there would likely be 128 trips generated
in a peak hour. This peak hour trip generation exceeds the threshold of significance that
requires preparation of an Environmental Impact Report. It also exceeds the Charter
section 423 threshold for requiring an election to approve the amendment. Furthermore,
there should be an analysis of peak traffic that would occur when special events are held.

3. The Air Quality and Traffic Impacts of Construction Traffic Are
Not Sufficiently Analyzed, Acknowledged, or Mitigated.

The NBCC Project would require the import of enormous amounts of dirt- up to
39,055 cubic yards. (MND p. 80). This importation of dirt would require 2,604 heavy
truck trips, apparently assuming the use of large 18 wheel vehicles. However, assuming
the more likely case, that a rear-dump truck (with a capacity of 10 cubic yards) would be
used rather than a bottom-dump truck (with a capacity of 14 cubic yards), analysis shows
that 3,906 heavy truck trips would be required. (Enclosure 3.) Thus, the MND
significantly understates the potential impact of heavy truck traffic.

The Response to Comments dated May 2011 and contained in the City Council

* We attach as an enclosure the relevant pages of the ITE Manual. (See Enclosure 2.)
* Additionally, 12,000 square feet of facilities related to bag storage and a maintenance
building would generate 264 additional trips.




COASTAL COMMISSION |

California Coastal Commission

Sep. 5, 2012 .
Page 7 EXHBIT#__A
PAGE._ ") _OF_6Z__

Staff Report for the January 2012 hearing states that the air quality analysis in the MND
was based on an assumption of a 7-month construction schedule, but then for purposes of
responding to a comment assumes the grading phase is reduced to 4 months. As a result,
the Responses report, heavy truck trips could range from three trips per hour based on a 7
month schedule to five trips per hour based on a 4 month schedule. (Staff Report, p.
448.) That would represent 26 two way trips per day with a four month schedule- or 52
truck trips per day for four months. Such extensive truck usage of local streets could
have extensive air quality, traffic, and public safety impacts.

Air quality impacts of the truck traffic for dirt importation could be significant.
The diesel emissions from these trucks were not calculated in Air Quality Analysis
technical appendix.

In Brentwood Association for No Drilling, Inc. v. City of Los Angeles (1982) 134
Cal.App.3d 491, the trial court found that «. . . there would be ‘some adverse
environmental implications’ because as many as four truck trips per day would be added
to the Los Angeles public streets to undertake this temporary drilling project. . . . Based
on the truck traffic, the court held the ... negative declaration, in effect, acknowledged
that ‘there is some impact on the environment which can be reduced’; accordingly, the
court held the City had not proceeded in the manner required by law. (/d. at 499,
emphasis added.) To a far greater extent than in Brentwood Association with its four
truck trips per day, construction traffic associated with the NBCC Project at 52 truck trips
per day would have adverse environmental implications for traffic, air quality, and public
health in and around the NBCC Project site. No haul route maps are provided to show
where dirt comes from and how it gets to site, and which areas are likely to be most
heavily affected by the truck traffic. This impact must be addressed and mitigated.

The MND purports to mitigate this potentially significant impact by prescribing
MM-10 (MND, p. 83), which requires “the applicant or contractor to prepare a
Construction Staging, Parking and Traffic Control Plan.” (Responses to Comments, p.
11; City Council Staff Report, p. 448.) This reliance on future preparation of a
construction traffic control plan constitutes impermissibly deferred mitigation.

CEQA requires all mitigation measures for a project to be formulated during the
environmental review process so their efficacy can be analyzed during environmental
review. (San Joaquin Raptor Rescue Center v. County of Merced (2007) 149
Cal.App.4th 645, 669-670.) Courts have prohibited the deferral of mitigation measures
because “[t]here cannot be meaningful scrutiny [of an environmental review document]
when the mitigation measures are not set forth at the time of project approval.” (Oro
Fino Gold Mining Corp. v. County of El Dorado (1990) 225 Cal.App.3d 872, 884.)
Additionally, any mitigation measure must be “fully enforceable through permit
conditions, agreements, or other legally-binding instruments.” (CEQA Guidelines §
15126.4(a)(2).)
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The requirement of MM-10 for preparation of a Construction Staging, Parking,
and Traffic Control Plan at some future point does not comply with CEQA’s requirement
that mitigation measures be formulated and set forth at the time of project approval.

4. Mitigation for Potentially Significant Access and Circulation
Issues Is Impermissibly Deferred.

The MND does not sufficiently address and mitigate the potentially significant
access and circulation issues that could occur. Mitigation Measures MM-8 and MM-9
are impermissibly deferred. MM-8 requires the circulation conflict at Irvine
Terrace/Country Club Drive to be resolved by “Some combination or modification of
both plans” that would reconcile the discrepancy between the two plans for use of the
intersection. (MND, p. 83.) Plan modifications must be developed and set forth now, not
at some future point. That analysis, since it is intended to analyze and resolve a
potentially significant environmental impact, should be done as part of an environmental
impact report.

Similarly, MM-9 states “the existing access easement shall be revised so as to
relocate its intersection with Irvine Terrace 85 feet northerly of where it currently exists.”
(MND, p. 83.) Itis our understanding that there is no currently existing access easement.
It appears the access casement was terminated by a “Termination of Access Easement” as
shown on County Records and recorded December 8, 1997. (Enclosure 4.) Apparently,
NBCC believes, and the MND relies on this misinformation, that there is still an
easement in existence. This is the type of factual issue that should be fully aired in an
environmental impact report. The potentially significant land use impacts of requiring
the tenant NBCC to provide public access to an adjoining property over property that
NBCC does not own should be analyzed and mitigated. The easement was eliminated
because the City had requested that it be abandoned “because the Second Access creates
a hazardous traffic condition at the entry to Newport Beach Country Club and contributes
to an unsightly condition along Pacific Coast Highway.” (Encl. 3.) Requiring provision
of the same, or an even larger easement, would thus have potentially significant traffic
and visual quality impacts that must be analyzed and mitigated.

Conclusion
We request urge the Commission to deny approval of the Project. If the

Commission proceeds with considering approval of the Project, we urge you to require
the preparation of legally sufficient environmental impact report.
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Thank you for your consideration of these views.

Sincerely,

e

Douglas P. Carstens

Enclosure:
1. Petition for Writ of Mandate- Friends for Good Planning v. City of Newport
Beach,
2. ITE Trip Generation Manual, 7" Edition, pages 880-881
Chart showing comparison of dump truck types
4. Excerpt of “Termination of Access Easement” document

had
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Michelle Black, SBN 261962

2601 Ocean Park Blvd, Suite 205
Santa Monica, CA 90405
310.314.8040; Fax 310.314.8050
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Attorneys for Petitioner,
Friends for Good Planning

SUPERIOR COURT OF THE STATE OF CALIFORNIA | .

FOR THE COUNTY OF ORANGE

FRIENDS FOR GOOD PLANNING
Petitioner,

v.
CITY OF NEWPORT BEACH

Respondent.

NEWPORT BEACH COUNTRY CLUB,
INC; INTERNATIONAL BAY COMPANY
and

DOES 1 to 10,

Real Parties in Interest.

ELECTRONICALLY FILED
Superior Court of California,
County of Orange

02/27/2012 at D1:44:21 PM

~ Clerk of the Superior Court
By Natasha Dorfman,Deputy Clerk

COASTAL CUMMISSIO?L

EXHIBIT # é

CASENO.: 2012-00550274

(California Environmental Quality Act,
Pub. Res. Code §21000 et seq.)
PETITION FOR WRIT OF MANDATE

)
)
)
)
)
)
)
)
)
)
gJudge: Kirk Nakamura
)
)
)
)
)
)
)
)
)
)

Printed on Recycled Paper

PETITION FOR WRIT OF MANDATE




0 ] N b B W N =

N RN DN NN N N N N o e o e e e e e e e
o B = T I = R - B B~ Y &, N - % B N R =]

COASTAL COMMISSION

ExHBIT# b

PAGE_/Z.__OF. b2

INTRODUCTION
1. Real Party in Interest Newport Beach Country Club, Inc., (“NBCC Inc.”) which is

a wholly owned subsidiary of Real Party in Interest International Bay Company (“IBC>),
proposed a massive golf course clubhouse and commercial public banquet facilities, parking lot,
public frontage road, and maintenance building (“IBC Project”) in the Newport Center area of
the City of Newport Beach (“City”). The City approved the IBC Project despite its violation of
the California Environmental Quality Act (“CEQA?”), the Coastal Act, and its own General
Plan, Municipal Code, and Charter.

2. The IBC Project is intended to replace an existing approximately 23,000 square
foot golf clubhouse facility that is used by the Newport Beach Country Club’s membership with
a 60,513 square foot facility. The City Municipal Code and General Plan allow for
noncommercial recreational facilities, but not for a commercial public banquet facility such as
is proposed as part of the IBC Project.

3. The IBC Project includes a general plan amendment to change the existing
restriction on development of the portion of Newport Beach Country Club property containing
the golf course (“the Golf Course Property™) from a 35,000 square foot limit to a 56,000 square
foot limit. Including accessory buildings, the IBC Project would thus increase development on
the Golf Course Property up to 70,038 square feet, thus far exceeding the current limit of
35,000 square feet of development for the Golf Clubhouse plus 2,010 square feet for a
greenskeeper building, small snack shack, and golf course bathroom building, and generating a
substantial increase in traffic.

4. Under the City’s Charter, the City’s electorate must approve any major general
plan amendment that significantly increases traffic or allowable intensity of development. The
IBC Project is a major amendment but the City denied that its Charter required the electorate’s
approval.

5. The massive IBC Project facility would require the importation of 34,000 cubic
yards of dirt to raise the proposed clubhouse and its surroundings 10 feet over existing grade.

The importation of this large amount of dirt to the site would require at least 2,604 heavy truck

1 PETITION FOR WRIT OF MANDATE
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trips, and as many as 3,906, on the streets of the City. These would have significant air quality,
traffic, and public safety impacts.

6. The massive importation of fill dirt would alter drainage patterns on the IBC
Project site and result in potentially significant adverse water quality impacts to the nearby
Newport Bay. This bay is a precious water body, listed as impaired pursuant to the Clean
Water Act due to existing pollution loads from urban runoff and other sources.

7. The IBC Project violates the Coastal Act because of its extensive alteration of the
existing landform of the IBC Project site, its visual impacts in the Coastal Zone, its adverse
water quality impacts, and its interference with coastal access.

8. Despite the potential traffic, circulation, air quality, water quality, aesthetic and
other impacts, the City approved the project on the basis of a Mitigated Negative Declaration
(“MND”) that concluded there would be no significant impacts from the IBC Project. The
MND improperly deferred the analysis and mitigation of various impacts.

9. Because the IBC Project violates the Coastal Act, CEQA, Planning and Zoning
Law, and the City’s Municipal Code, its approval must be declared void.

JURISDICTION
10.  This Court has jurisdiction over this proceeding under sections 1094.5 and 1085
of the Code of Civil Procedure and sections 21168 and 21168.5 of the Public Resources Code.
PARTIES

11. Petitioner Friends for Good Planning (“Friends™) is an unincorporated

association. Friends is composed of area residents and activists including, but not limited to,
members of the tennis club adjacent to the Golf Course Property, residents of Irvine Terrace,
Founding Golf Club Members, and individuals throughout the community around the IBC
Project site who are dedicated to good planning in Newport Beach and ensuring a fair
application of state and local laws to all members of the community.

12.  Respondent City of Newport Beach is a municipal corporation in the County of

Orange.

2 PETITION FOR WRIT OF MANDATE
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13.  Real Party in Interest Newport Beach Country Club, Inc. is the amﬂmli ORF

development approval identified in the City’s Notice of Determination filed on January 26,
2012. Newport Beach Country Club, Inc. is a wholly owned subsidiary of International Bay
Company. Newport Beach Country Club, Inc. has a long term leasehold of the land underlying
the proposed project as tenant of the land’s owner, Golf Realty Fund.

14.  Real Party in Interest International Bay Company (IBC) is the owner of Real
Party in Interest Newport Beach Country Club, Inc.

15.  Real parties named as Does 1 to 10 are given fictitious names because their names
and capacities are presently unknown to Petitioner.

STATEMENT OF FACTS

The Project and Project Site

16.  The Golf Course Property is located within the Newport Country Club Planned
Community (PC-47) Zoning District (“NBCC Planned Community District”) and the General
Plan Land Use Element category of Parks and Recreation (PR).

17.  The Golf Course Property is located within the coastal zone and has the Coastal
Land Use Plan category Parks and Recreation (PR).

18.  The Golf Course Property currently contains a golf course with a 23,460 square
foot clubhouse. The Golf Course Property sits on a portion of the NBCC Planned Community
District. The NBCC Planned Community District also includes an adjacent property containing
a tennis club that will be referred to as the “Tennis Club Property.” The IBC Project proposes a
plan of development only for the Golf Club Property, with no reference to coordinated planning
of the Tennis Club Property.

History of Development Restrictions and of the Site

19.  The existing golf clubhouse on the Golf Course Property was constructed in the
1950's. Many people within the City believe it no longer meets the needs of the Country Club
membership. The Newport Beach Country Club holds national golf tournaments as well as

numerous local and regional charitable events at the Golf Course Property.

3 PETITION FOR WRIT OF MANDATE
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20.  The Golf Course Property is located within a Planned Community District. The
Planned Community designation encompasses both the Newport Beach Country Club facilities
that are on the Golf Course Property and the adjacent Tennis Club Property.

21.  The subject property has a zoning designation of Planned Community (PC-47).
This Planned Community zoning designation was adopted in 1997 by Ordinance 97-10, as a
part of the City-wide amendment to the districting maps, in order to be consistent with the 1988
General Plan Land Use Element and Zoning Code. The City later assigned the Planned
Community with a number of 47 for tracking purposes. A planned community development
plan (PCDP) is proposed by the IBC Project for the Golf Club Property but not the entire
designated area of PC 47 because it omits reference to the Tennis Club Property.

22.  The Golf Course and Tennis Club Properties are jointly served for ingress and
egress from Pacific Coast Highway by a road known alternatively as Clubhouse Drive or
Country Club Drive. This entry road is located upon the Newport Beach Country Club
property. Secondary access to the Armstrong Nursery property on the same stretch of Pacific
Coast Highway to the west would be provided by a new access road requirement under the IBC
Project approval to augment the existing two curb cuts for the Armstrong Nursery property. A
secondary access easement to the Armstrong Nursery had formerly existed along Pacific Coast
Highway, albeit in a different location. In 1996, the City had requested that this secondary
access easement to the Armstrong Nursery property be abandoned because it created a
hazardous traffic condition at the entry to Newport Beach Country Club and contributed to an
unsightly condition along Pacific Coast Highway. The owners of the Armstrong Nursery real
property concurred with the request and complied with the City’s request to abandon the
easement. Subsequently, responding to requests by the residents of Irvine Terrace, the
managing owner of the Newport Beach Country Club property developed a master plan
showing replacement of the easement with landscaping along Pacific Coast Highway. The IBC
Project would require a new ingress road, a new curb cut, public sidewalk, and a deceleration

lane from Pacific Coast Highway for the Armstrong Nursery.
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23.  The City of Newport Beach is unique in having passed an initiative known as the
“Greenlight Initiative” or, alternatively, as Measure S, designed to regulate the rate of growth in
the City. In 2000, an overwhelming 63% of the City voted in favor of the initiative to amend
the City’s Charter. The Greenlight Initiative, now codified in Charter section 423, requires,
among other things, a vote of the electorate to ratify the City Council’s approval of any major
amendment to the General Plan. As defined by the initiative, a major amendment significantly
increases traffic, density, or intensity of development.

24,  The NBCC Planned Community District was the subject of a November 2006
amendment to the City’s General Plan which limited development on the site to 35,000 square
foot golf clubhouse and existing 2,010 square foot greenskeeper building. This increase to
35,000 square feet for the golf course clubhouse was ratified by City voters. This amendment
also changed the designation of the Tennis Club Property to MUH3/PR (Multi-Unit
Housing/Public Recreational).

25.  Municipal Code Section 15.45.020.A.2.c (Development Agreements) requires a
development agreement for the IBC Project since it includes amendments to the General Plan
and Zoning Code and construction of new non-residential development in Statistical Area L1
(Newport Center/Fashion Island). The proposed Development Agreement for the IBC Project
specified the term of the agreement is for ten (10) years. Given that the site is within the
Coastal Zone and that the City does not have a Certified Local Coastal Program, approval of the
Development Agreement by the Coastal Commission would be necessary prior to it being valid
and able to be executed and recorded.

Approval of the Project

26. The Golf Course Property is located at 1600 East Coast Highway, and legally
described as Parcels 1 and 3 of Parcel Map No. 79-704 and a Portion of Back Bay Drive as
Shown on Parcel Map No. 79-704. IBC filed an application in 2008 to request an approval to
redevelop the existing golf clubhouse of the Newport Beach Country Club. The following
approvals were requested or identified as required in order to implement the Project as

proposed:

5 PETITION FOR WRIT OF MANDATE
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with modern amenities for golf club members, but it was also intended to serve the greater

Newport Beach community during special golf events.

pursuant to Ordinance No. 2010-21, the application was considered and evaluated pursuant to

the Zoning Code in effect prior to November 25, 2010.
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a. A General Plan Amendment to increase the allowable development limit in
Anomaly No. 74" in Statistical Area L1 (Newport Center/Fashion Island) of the
General Plan Land Use Element by 21,000 gross square feet, from 35,000 to

56,000 gross square feet.

b. A Planned Community Development Plan adoption to provide deizelopment
standards and design guidelines for the golf course and its ancillary uses,

pursuant to Chapter 20.35 of the Municipal Code.

c. A Site Development Review to allow the construction of 54,819 square-foot golf
clubhouse with the associated parking lot and maintenance facility, pursuant to

Section 4.3 of the Newport Beach Country Planned Community Development Plan. (The
proposed IBC Project would actually encompass 70,038 square feet of development since
it includes a cart barn, bag storage, and maintenance facilities.)

d. A Limited Term Permit (Temporary Structure and Uses) for the temporary
use/structure during the clubhouse reconstruction, pursuant to Section 20.60.015 of the
Municipal Code.

e. A Development Agreement pursuant to Section 15.45.020.A.2.c of the

Municipal Code which requires a development agreement as the project

includes amendments to the General Plan and Zoning Code and construction of

new non-residential development in Statistical Area L1 (Newport

Center/Fashion Island).

27.  The proposed IBC Project represents a significant upgrade to the existing facility

28.  The IBC Project application was deemed complete on October 23, 2008; and

! Various areas are identified in the City’s General Plan as an “Anomaly” area for purposes of
assigning a specific maximum allowable amount of development to that area.
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29.  The City’s Planning Commission held public hearings on the IBC Project

application on August 4, 2011, October 20, 2011, and November 17, 2011. At the October 21,
2011 public hearing, the Planning Commission unanimously agreed in a straw vote that the
frontage road should be removed from the IBC Project. However, at the November 17, 2011
hearing, the Planning Commission voted 4-3 to require public access along a new frontage road
for the Armstrong Nursery property.

30.  Prior to the submittal of the IBC Project application, Golf Realty Fund, the Owner
of the Golf Club and Tennis Club Properties, had also submitted an application in 2002
(following a prior application in 2000) to obtain entitlement for a new clubhouse on the Golf
Club site, as well as to obtain entitlements for the Tennis Club Property at the same time
(Property Owner Proposal). The Property Owner Proposal included a 35,000 square foot golf
clubhouse, which was thus smaller than the IBC Project proposed clubhouse and within the
development limitation approved by the voters of the City in 2006. By replacing a number of
tennis courts on the Tennis Club Property with visitor serving uses, this proposal would result
in significantly reducing traffic generated from the NBCC Planned Community District area.
Additionally, it would not require the importation of 34,000 cubic yards of dirt, a significant
general plan amendment, or the placement of a frontage road along East Coast Highway as the
proposed IBC Project does.

31.  Prior to the Planning Commission’s consideration of the IBC Project, Petitioner
Friends for Good Planning on November 8, 2010 submitted a letter to the City objecting to
approval of the IBC Project. Friends objected to the IBC Project’s failure to comply with the
City zoning ordinance’s requirement that a planned community be planned in a coordinated,
comprehensive way. It noted that the IBC Project involved a commercial public banquet
facility and a golf clubhouse, not a banquet facility for a private golf clubhouse. It objected that
the IBC Project would not be compatible with surrounding land uses since commercial public
banquet use would require large asphalt parking areas and would create more traffic and noise
from loud parties than the existing use would. Friends objected that aesthetic impacts would be

significant and requested that view simulations be provided to aid in public understanding and
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commenting. Friends also objected that traffic circulation would be adversely impacted
because ingress and egress for parking areas was not properly planned.

32. On October 20, 2011, the Planning Commission conducted a public hearing on
the IBC Project. During the hearing, the Commission expressed a lack of support for
maintaining the frontage road to the abutting Armstrong Nursery and a desire to hide the
proposed wrought iron fence along East Coast Highway behind additional landscaping.

33. In response to the Commission’s concern about screening the proposed wrought
iron fence along East Coast Highway, the plans were modified to include a wider landscape
buffer. Although this revision addressed the Commission’s concerns of screening the fence, the
plan did not eliminate the frontage road as desired by the Commission.

34. The managing owner of the Golf Course Property, Golf Realty Fund, protested
that the easement for the frontage road had been terminated and that any requirement that
included the placement of a frontage road, deceleration lane, and sidewalk as shown on the IBC
Project proposal require NBCC Inc. to dedicate land to public use when NBCC Inc. merely
leased the land, and did not own it.

35.  Given the Commission’s desire to approve the IBC Project without the frontage
road, staff recommended conditioning the application so that the preferred parking lot design
eliminated the frontage road (Condition #5). However, the City’s staff report stated that it
cannot control the existence of the easement or require its elimination, and therefore stated if
the easement is proven to exist, the parking lot would be designed in conformance with an
attachment to the staff report, including that vehicle access would be limited to one-way east-
bound movements. The City added a condition (Condition #7) that would allow the
Community Development Director the ability to approve a modified design such that the layout
could resemble the layout set forth in the Property Owner Proposal.

36. The Planning Commission approved the IBC Project and adopted the Mitigated
Negative Declaration.

37. The IBC Project was next considered by the City Council.

8 PETITION FOR WRIT OF MANDATE
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38. At the City Council’s January 24, 2012 hearing, Petitioner Friends submitted

verbal objections to the IBC Project that incorporated its prior objections and those of other
opponents of the IBC Project. Friends pointed out that the IBC Project failed to
comprehensively plan the entire site as required, that it required an election to approve the
general plan amendment required by the IBC Project, that an environmental impact report was
required because of the possibility of significant impaéts with regard to traffic, parking, air
quality, access issues, aesthetics, landform alteration, and other impacts. Friends objected that
mitigation measures for potentially significant impacts were improperly deferred.

39.  Over the opposition of members of Friends, the City adopted the Mitigated
Negative Declaration for the IBC Project and approved the General Plan Amendment required
for the IBC Project.

40. The City determined there would be no increase in morning or afternoon peak
hour trips as the overall size of the golf course on the Golf Course Property remained the same
and the technical guidance used by the City did not have separate trip rates for purposes of
traffic prediction for the proposed clubhouse and commercial public banquet facility.

41. The City determined that voter approval was not required, as it incorrectly
concluded the proposed General Plan Amendment represented an increase of only 21,000
square feet of development, and no increase to morning or afternoon peak hour vehicle trips.
Therefore, the City concluded the IBC Project did not exceed Charter Section 423 thresholds as
to require a vote of the electorate.

42. Despite the fact the ordinances for the IBC Project had not yet been approved, a
Notice of Determination regarding the City’s approval of the IBC Project was posted on
January 26, 2012.

43.  On February 9, 2012, Petitioner Friends submitted a letter to restate its objections
to the IBC Project and request that the City not approve the ordinances required for the IBC
Project.

_ 44,  On February 14, 2012, the City held the first reading of the Ordinances for the
IBC Project. The City scheduled the second reading for the ordinances on February 28, 2012.
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Petitioner anticipates that the City will approve the second reading of the ordinances at the

February 28 hearing, which is after the filing of this petition. However, the approval of those

ordinances will be void for the reason set forth in this Petition.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

AND INADEQUATE REMEDIES AT LAW
45.  Members of Friends for Good Planning objected to the Project in the

administrative process, and fully exhausted their administrative remedies. They wrote letters to
the City and appeared at public hearings raising the issues set forth herein.

46.  Petitioner has no plain, speedy or adequate remedy in the course of ordinary law
unless this Court grants the requested writs of mandate and declaratory and injunctive relief. In
the absence of such remedies, the City’s approval of the conditional use permit and Mitigated
Negative Declaration will form the basis for a project which will proceed in violation of state
law.

47.  Petitioner has complied with Public Resources Code section 21167.7 by filing a
copy of this petition with the California Attorney General. A copy of that notice is attached as
Exhibit A.

48.  Petitioner has complied with Public Resources Code section 21167.5 by providing
the City with notice of intention to commence the action. A copy of that notice is attached as
Exhibit B.

49. Petitioner elects to prepare the administrative record. A copy of that election is
attached as Exhibit C.

FIRST CAUSE OF ACTION
(VIOLATION OF CALIFORNIA ENVIRONMENTAL QUALITY ACT)

50.  Petitioner incorporates all previous paragraphs as if fully set forth,
51.  The City’s approval of the Project resulted in several violations of the California

Environmental Quality Act (“CEQA”).

10 _ PETITION FOR WRIT OF MANDATE
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52.  Every negative declaration must contain a project description that gives a general
description of the project’s technical, economic, and environmental characteristics. A
“curtailed, enigmatic or unstable project description draws a red herring across the path of
public input.” (County of Inyo v. City of Los Angeles (1981) 71 Cal.App.3d 185, 197-98.)

53.  “The negative declaration is inappropriate where the agency has failed to provide
an accurate project description or to gather information and undertake an adequate
environmental analysis.” (City of Redlands v. County of San Bernardino (2002) 96 Cal. App.
4th 398, 406, 410 [holding that a county violated CEQA by failing to provide an adequate
project description].)

54.  The Negative Declaration prepared for the IBC Project fails to provide a complete
and meaningful project description.

55. The MND fails to provide a clear depiction of how the boundaries of the IBC
Project relate to the boundaries of the entire NBCC Planned Community District. A description
directly acknowledging that not all of the NBCC Planned Community District is included
within IBC’s proposed Project should have been set forth so that the IBC Project’s compliance
with planning regulations requiring comprehensive planning could be properly evaluated.

56. The IBC Project plans for only a 132 acre Planned Community, but does not
acknowledge that the 1997 NBCC Planned Community District was for an area of 145 acres
that included the adjacent Tennis Club Property.

57.  The omission of the Tennis Club Property from the planning of the site was a
significant omission because the Golf Club Property and the Tennis Club Property are
contiguous areas that share the same access road from Pacific Coast Highway.

58.  These deficiencies deprived the public of an adequate opportunity to review and
comment on the impacts of the IBC Project.

59.  The IBC Project description is also inadequate because it fails to completely
disclose the potential future uses of the IBC Project, and therefore its potential environmental

consequences. The IBC Project proponent stated its business plan involves expansion of its
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banquet operations for the general public in addition to use by members of tﬁé%&f%"l‘
is no indication of any limitation on the number of public or special events that might be held at
the expanded facilities. Without a description of the intensity of use of the property, there could
not be a meaningful analysis of operational impacts on traffic, noise, air quality, and parking
impacts among others. The City could not properly evaluate the compliance of the proposed
IBC Project with General Plan, Zoning Ordinance, and Coastal Land Use Plan restrictions that
were intended to ensure the Golf Course Property was used for visitor serving recreational and
open space, not public commercial banquet type activities.

60. Since the IBC Project description is both inadequate and incomplete, the MND’s
impact analyses are also rendered inadequate and incomplete and are insufficient to adequately
inform decision makers and the public about the IBC Project’s true environmental impacts.

61.  Thus, the MND is inadequate, in violation of CEQA.

The Fair Argument Standard Requires Preparation of an EIR

62. CEQA prohibits a lead agency such as the City from approving a project that may
have a significant impact on the environment without first preparing, considering, and
certifying an EIR. The City violated CEQA by adopting a Mitigated Negative Declaration for
the IBC Project, despite substantial evidence supporting a fair argument that the IBC Project
may have a significant impact on the environment.

63. There is substantial evidence in the record to support a fair argument that the IBC
Project may have significant adverse effects on the environment, including, but not limited to,
the following impacts.

The IBC Project’s Impacts on Traffic Could be Significant.

64. The IBC Project could have significant traffic impacts that were not addressed in
the MND.

65.  Despite the analysis contained in the MND asserting no significant project-
related traffic impacts, the MND does not sufficiently analyze the traffic that would be
generated by the proposed IBC Project. Instead, the MND asserted there would be no increase

in traffic because, relying upon the Institute of Traffic Engineers (“ITE”) Trip Generation
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Manual traffic tables for golf course facilities, since the size of the golf course itself did not

change, so the calculation of traffic generation for the golf course allegedly remained the same.

66.  This analysis is too simplistic to fulfill the full informational disclosure
requirements of CEQA. The proposed size and use of the facilities would change significantly
as they are more intensively used, which will significantly increase traffic activity. A traffic
count of the existing facility should be done to establish the existing baseline traffic conditions.
Then, the City should have analyzed the increase in traffic that would be associated with
changing the small clubhouse use from a facility for club members only at 23,460 square feet
into a large 56,000 square foot facility with a fitness center that would be open to usage by
members of the public. Additionally, even though the General Plan Amendment for the project
only allowed an upper limit of 56,000 square feet of development, the actual size of the
proposed IBC Project clubhouse and associated facilities would be 70,038 square feet, with the
cart barn, bag storage, maintenance, and other facilities included.

67.  An appropriate way to evaluate the different sizes and uses of the clubhouse
would have been by using the ITE Trip Generation Manual’s Recreational Community Center
designation (Land Use category 495). Because public access would be allowed, viewing the
IBC Project as analogous to a Recreational Community Center would be appropriate since such
centers include club facilities, meeting rooms, weightlifting and gymnastic equipment, locker
rooms, and restaurants or snack bars, just like the proposed IBC Project.

68.  With usage of the Recreational Community Center designation, the ITE Manual
shows trip generation for a 56,000 square foot facility is 1,288 daily trips. This projection is
calculated as 22 trips for every 1000 square feet in accordance with the ITE Manual. Itisa
commonly accepted rule of thumb that 10% of daily trips generated would occur in the peak
hour. Thus, there would be 128 trips generated in a peak hour. With 70,038 square feet of
development as proposed, there would be 1,540 daily trips generated, with 154 of them in the
peak hour. These peak hour trip generation rates, whether 128 trips or 154 trips, exceed the
threshold of significance that requires preparation of an Environmental Impact Report. It also

exceeds the Charter section 423 threshold for requiring an election to approve the amendment.
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69.  Furthermore, there should have been an analysis of peak traffic that would occur

when special events ar.e held.

70.  Credible evidence that a project may have a significant impact is generally
dispositive, even if contradicted. Therefore, an EIR should have been prepared and certified
before the Project was approved.

71.  The fair argument standard that traffic impacts might be significant has been met.
Therefore, an EIR should have been prepared to fully and properly evaluate these issues.

The Project’s Impacts on Circulation and Access Could be Significant.

72. The MND does not sufficiently address and mitigate the potentially significant
access and circulation issues that could occur.

73.  The IBC Project proposes the creation of an access road along Pacific Coast
Highway. The owner of the property, Golf Realty Fund, opposed this and provided evidence in
the form of a document record at the Los Angeles County Recorder’s office showing that an
easement for an access road had been terminated by a “Termination of Access Easement” as
shown on County Records and recorded December 8, 1997.

74.  The potentially significant land use impacts of requiring the tenant IBC to provide
public access to an adjoining property (the Armstrong Nursery property) over property that IBC
does not own should have been analyzed and mitigated as part of an EIR. That analysis should
have been done before IBC Project approval, not deferred to a future review process.

75. The easement was eliminated because the City had requested that it be abandoned
“because the Secondary Access creates a hazardous traffic condition at the entry to Newport
Beach Country Club and contributes to an unsightly condition along Pacific Coast Highway.”
Requiring provision of the frontage road, even though in a different location from the prior
planned secondary access, could thus have potentially significant traffic and visual quality
impacts that should have been analyzed and mitigated in an EIR.

76.  Mitigation measures MM-8 and MM-9 to address circulation issues were
impermissibly deferred. Mitigation measure MM-8 requires the traffic circulation conflict at

Irvine Terrace/Country Club Drive to be resolved by “Some combination or modification of
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both plans” that would reconcile the discrepancy between the two plans (the IBC Project and
the Property Owner proposal) for use of the intersection. Plan modifications should have been
developed and set forth prior to IBC Project approval, not at some future point. That analysis,
since it is intended to analyze and resolve a potentially significant environmental impact, should
have been done as part of an environmental impact report.

77.  Similarly, mitigation measure MM-9 states “the existing access easement shall be
revised so as to relocate its intersection with Irvine Terrace 85 feet northerly of where it
currently exists.” Evidence submitted to the City showed there is no currently existing access
easement. The evidence showed the access easement was terminated.

The Project’s Impacts on Air Quality Could be Significant

78.  The Air Quality Analysis fails to disclose or analyze any diesel emissions from
truck trips associated with soil importation.

79.  The Project would require importing up to 39,055 cubic yards of soil.

80. Movement of this soil would require between 2,604 and 3,906 truck trips,
depending upon the availability of bottom-dump or rear-dump trucks.

81.  According to the Responses to Comments prepared for the MND, the Project
could result in up to 52 one-way truck trips per day to and from the IBC Project site during
grading.

82.  As diesel particulate matter is associated with a host of environmental and public
health concerns, these truck trips could have a significant localized impact on air quality.

83.  Courts have found significant adverse environmental implications from as few as
four truck trips per day. (Brentwood Association for No Drilling, Inc. v. City of Los Angeles
(1982) 134 Cal.App.3d 491.)

84.  The fair argument standard that air quality impacts might be significant was met.
Therefore, an EIR should have been prepared.

The Project’s Impacts on Water Quality Could be Significant.

85.  All runoff from the IBC Project site discharges into Newport Bay, which is listed
as an “impaired” water body under Section 303 subd. (d) of the Clean Water Act.
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86.  The City provided no analysis of existing water quality conditions, or of the
impacts of the IBC Project on those conditions.

87.  The IBC Project will drastically increase the site’s impermeable surface area,
which will increase the amount of urban runoff produced on-site. Urban runoff typically
contains oil, fertilizers, pesticides, herbicides, and other harmful chemicals that contribute to
water pollution.

88.  The IBC Project will also require the importation of up to 39,055 cubic yards of
soil.

89.  While cities normally require on-site retention of the first % inch of rainfall during
storm events, the MND and its mitigation failed to include any enforceable standards for
stormwater runoff capture.

90. Thus, the IBC Project may result in runoff that overwhelms IBC Project
mitigation during large storm events, resulting in increased pollution to Newport Bay.

91.  Therefore, a fair argument exists that the IBC Project will have significant
impacts on water quality, and an EIR should have been prepared.

92. Despite the likelihood of significant water quality impacts, the MND prepared for
the IBC Project failed to analyze the Project’s impacts on water quality.

93. The MND proposes two types of retention treatments as mitigation, but failed to
both analyze their efficacy or to require their imposition as a condition of IBC Project approval.

94. CEQA requires that mitigation measures be concrete and enforceable through
permit conditions, agreements, or other binding instruments. (CEQA Guidelines §
15126.4(a)(2).)

95. CEQA further requires that the efficacy of mitigation measures be analyzed
during the environmental review process.

96. Asthe MND failed to analyze the efficacy of the proposed mitigation measures
and to require imposition of the proposed mitigation measures, the IBC Project’s approval

violates CEQA.
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97.  The IBC Project also fails to incorporate feasible Low Impact Development (LID)

measures that would likely reduce the IBC Project’s potentially significant water quality
impacts.

98.  Further, the MND defers the choice of mitigation measures to address likely
significant water quality impacts to a future, non-public process.

99.  The MND does not require preparation of a “drainage and erosion control plan”
until after IBC Project approval.

100. Deferred mitigation violates CEQA. (Endangered Habitats League v County of
Orange (2005) 131 Cal. App. 4th 777, 793-94; Title 14 Cal. Code Regs. section
15126.4(a)(1)(B).)

SECOND CAUSE OF ACTION

(DECLARATORY RELIEF REGARDING ELECTION REQUIREMENT)

101. Petitioner incorporates all previous paragraphs as if fully set forth.

102. City Charter section 423 requires an election to approve any major amendment to
the City’s General Plan. Charter section 423 states: “A “major amendment” is one that
significantly increases the maximum amount of traffic that allowed uses could generate, or
significantly increases allowed density or intensity. “Significantly increases” means over 100
peak hour trips (traffic), or over 100 dwelling units (density), or over 40,000 square feet of floor
area (intensity).”

103. The General Plan amendment portion of the IBC Project increases the maximum
allowable development on the site from a 35,000 square foot limit (approved by voters in a 2006
General Plan amendment) to a 56,000 square foot limit. This is a major amendment of the
General Plan that requires voter approval under Charter section 423 because of the increased
traffic generation associated with clubhouse and public banquet facilities.

104. By increasing the maximum allowable development to 56,000 square feet, and
allowing a change in use to a commercial public banquet facility that would generate more than
100 peak hour traffic trips, the IBC Project amendment represents a major amendment within

the meaning and intent of Charter section 423.
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105. The City failed to count thousands of square feet of accessory buildings as
development within the meaning of Charter section 423. The increase of over 12,000 square
feet of facilities related to bag storage and a maintenance building should not have been
exempted from the General Plan development calculation for purposes of evaluating if the IBC

k2]

Project is a “major amendment.” Charter section 423 does not distinguish between various
types of floor area in setting its floor area increase limit of 40,000 square feet before an election
is required.

106. Based upon the City’s findings that Charter section 423 does not apply, Petitioner
Friends is informed and believes, and on that basis alleges, that the City will not hold an election
pursuant to Charter section 423 to approve the general plan amendment required for the IBC
Project.

107. Petitioner requests a judicial determination and declaration of the City’s rights and
duties, to wit, whether Charter section 423 requires an election prior to the effectiveness of the

major amendment to the general plan for the IBC Project.

THIRD CAUSE OF ACTION
(VIOLATION OF CITY MUNICIPAL CODE)

108. Petitioner incorporates all previous paragraphs as if fully set forth.

109. The Newport Beach Municipal Code requires that a site be comprehensively
planned. It requires that a Planned Community District to be a coordinated, cohesive,
comprehensive plan.

110. Contrary to the requirement for coordinated, cohesive, comprehensive planning,
the IBC plan only plans for the Golf Club Property portion of the NBCC Planned Community
District.

111. Newport Beach Municipal Code states “land uses existing at the time of
establishment of a PC District shall be permitted to continue as a nonconforming use.”
However, those uses must “terminate in accordance with a specific abatement schedule

submitted and approved as part of the development plan.”
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112. The golf club portion of the NBCC Planned Community District is designated
solely for Parks and Recreation uses under the General Plan.

113. The Zoning Ordinance defines “Park and Recreational Facilities” as
“Noncommercial parks, playgrounds, recreation facilities, and open spaces.”

114. IBC has stated that in expanding its banquet operations for the general public, it is
simply expanding operations which have historically existed at the golf club. IBC intends to
use the golf clubhouse banquet facility for non-member public meetings and public banquets
extensively. Such general commercial public banquet uses are not permitted under the Zoning
Ordinance. To the extent that such commercial public banquet uses have historically existed at
the site, an abatement schedule should have been submitted and approved as part of the IBC
Planned Community text amendment. No such abatement schedule was submitted.

115.  The Municipal Code provides that a Development Plan can be initiated by a
property owner “By the filing of a development plan application with the Department by the
owner(s) or authorized agent(s) of property for which the development plan is sought. If the
property is held in more than one ownership, all owners or their authorized agents shall join in
filing the application.” (Municipal Code section 20.56.050.) However, the Golf Club Property
is owned by Golf Realty Fund. Golf Realty Fund did not join in the filing of the application for
the IBC Project. Therefore the application is void and should be stricken.

FOURTH CAUSE OF ACTION
(VIOLATION OF COASTAL ACT)

116. The Project is not consistent with the City’s Coastal Land Use Plan or the
California Coastal Act.

117. Coastal Land Use Plan policies would be violated by the approval of development
and creation of traffic in excess of what is contemplated by the General Plan’s limitation of site
development to 35,000 square feet.

118. The legislative policies expressed in the Coastal Act for development include:
“The scenic and visual qualities of coastal areas shall be considered and protected as a resource

of public importance. Permitted development shall be sited and designed to protect views to
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and along the ocean and scenic coastal areas, [and] to minimize the alteration of natural land
forms.” (Public Resources Code § 30251.) Courts have upheld the denial or conditioning of a
coastal development permit based upon its impact on views and landforms. (Paoli v. California
Coastal Com. (1986) 178 Cal.App.3d 544, 551-554; Bel Mar Estates v. California Coastal
Com. (1981) 115 Cal.App.3d 936, 940-942.)

119. Approval of the IBC Project in this case as proposed is contrary to the
requirement of section 30251 of the Coastal Act to site and design development to protect
views to and along the ocean and scenic coastal areas, and to preserve natural landforms.

120. The IBC Project would adversely impact the visual quality of the coastal zone.
Visual simulations show existing clear views of Newport Bay that would be obscured by the
proposed IBC Project.

121. The IBC Project’s inclusion of a private gatehouse-guarded entry would restrict
public access in the Coastal Zone when efforts should be made to increase public visual and
physical access instead.

122. With its requirement for massive importation of 34,000 cubic yards of dirt to the
project site to create an elevation of 10 feet over existing grade, the IBC Project would violate
the Coastal Act’s protection against alteration of existing landforms. This landform alteration
of landforms and massive importation of dirt appears to be unnecessary (other than perhaps to
elevate the clubhouse above the level of the parking lot) since a different design of the IBC
Project could eliminate this substantial landform alteration and dirt importation.

PRAYER FOR RELIEF

In each of the respects enumerated above, Respondent has violated its duties under law,
abused its discretion, and failed to proceed in the manner required by law.
WHEREFORE, Petitioner prays for relief as follows:
1. For an alternative and peremptory writ of mandate, commanding Respondent:
A. To set aside and vacate its adoption of the Mitigated Negative Declaration
for the IBC Project;

B.  To set aside and vacate any approvals for the IBC Project based upon the
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Mitigated Negative Declaration including but not limited to General Plan Amendment No.
GP2008-005, Planned Community Development Plan Amendment No. PC2008-001, Site
Development Review No. SD2011-003, Limited Term Permit No. XP2011-005, and
Development Agreement No. DA2010-005.

C. To prepare and certify a legally adequate EIR for the IBC Project so that

Respondent will have a complete disclosure document before it that will identify for the
decision-makers and public the potentially significant impacts of the IBC Project and enable the
formulation of realistic and feasible alternatives and mitigation measures to avoid those impacts;

2. For an order enjoining Respondent and Real Parties in Interest from taking any
action to construct or operate the IBC Project in any way that could result in a significant
adverse impact on the environment unless and until a lawful approval is obtained from
Respondent after the preparation and consideration of an adequate EIR;

3. For declaratory relief;

4, For reasonable attorneys fees;

5. For costs of the suit;

6. For such other and further relief as the Court deems just and proper.

DATE: February 27, 2012 Respectfully Submitted,
CHATTEN-BROWN & CARSTENS

By: M/ %5-—
Douglas P. Carstens
Michelle Black
Attomneys for Petitioner
Friends for Good Planning
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VERIFICATION

I, the undersigned, declare that I am the attorney for Friends for Good Planning,
Petitioner in this action. Friends for Good Planning and its members are based in the City of
Newport Beach in Orange County and are therefore absent from Los Angeles County, where my
office is located. I have read the foregoing PETITION FOR WRIT OF MANDATE and I am
informed and believe the matters therein to be true and on that ground allege that the matters
stated therein are true.

I declare under penalty of perjury that the foregoing is true and correct. Executed this

27" day of February 2012, in Santa Monica, California.

sy lone (=

Dguglas P. Carstens
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CHATTEN-BROWN & CARSTENS
TELEPHONE: (310) 314-8040 2601 OCEAN PARK BOULEVARD E-mail:
FACSIMILE: (310) 314-8050 SUITE 205 MNB@CBCEARTHLAW.COM
SANTA MONICA, CALIFORNIA 90405

February 27, 2012 COASTAL (;MMISSION

By U.S. Mail ExHiBT#_ &

PAGE_28_ or 62—

Office of the Attorney General
1515 Clay Street / P.O. Box 70550
Oakland, CA 94612-0550

Re:  Challenge to Approval of Mitigated Negative Declaration for Newport Beach
Country Club Golf Clubhouse Project
SCH No. 2010101027
Friends for Good Planning v. City of Newport Beach

Dear Attorneys General:

Enclosed please find a copy of the Petition for Writ of Mandate filed to challenge the
City of Newport Beach’s approval of a mitigated negative declaration for the construction of a
new golf clubhouse and other development at the Newport Beach Country Club. The Project
proposes to construct a new, 56,000 square foot clubhouse, a 336 space parking lot, and
ancillary development that exceeds the amount of development permitted by the City’s general
plan. The Project may also violate the Coastal Act. Additionally, the Project may have
significant impacts on traffic and circulation, air quality, land use, and water quality. Despite
these potentially significant adverse impacts, the District failed to prepare an environmental
impact report, as required by the California Environmental Quality Act.

Please call if you have any questions.

Sincerely,

“Ywer
Michelle N. Black

Enclosure; Petition for Writ of Mandate




COASTAL GOMMISSION

EXHIBIT # é
race26...or. bZ

EXHIBIT B




CHATTEN-BROWN & CARSTENS
TELEPHONE:(310) 314-8040 2601 OCEAN PARK BOULEVARD

FACSIMILE: (310) 314-8050 SUITE 205
SANTA MONICA, CALIFORNIA 90405

www.chcearthlaw.com

February 24, 2012

City Clerk

City of Newport Beach

3300 Newport Boulevard
Newport Beach, CA 92658-8915

E-mail:
MNB@CBCEARTHLAW.COM
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Re: Notice of Intent to Challenge Approval of Mitigated Negative Declaration

SCH No. 2010101027

Please take notice that on behalf of Friends for Good Planning, we intend to
commence an action to challenge the City’s approval of the mitigated negative
declaration and golf course project proposed by Newport Beach Country Club, Inc., for

which a Notice of Determination was posted on January 26, 2012.

Sincerely,

]

Michelle N. Black
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Jan Chatten-Brown, SBN 050275

Douglas P. Carstens, SBN 193439 PacE 27 .oF A2
Michelle Black, SBN 261962

2601 Ocean Park Blvd, Suite 205

Santa Monica, CA 90405

310.314.8040; Fax 310.314.8050

Attorneys for Petitioner
FRIENDS FOR GOOD PLANNING

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ORANGE

FRIENDS FOR GOOD PLANNING,
Petitioner,

CASENO.:

NOTICE OF ELECTION TO PREPARE
THE ADMINISTRATIVE RECORD

V.

CITY OF NEWPORT BEACH
Respondent. (CALIFORNIA ENVIRONMENTAL

)
)
)
)
)
)
)
g QUALITY ACT; CALIFORNIA COASTAL
)
)
)
)
)
)
)
)

NEWPORT BEACH COUNTRY CLUB, ACT)

INC; INTERNATIONAL BAY COMPANY
and

DOES 1 to 10,

Real Parties in Interest.

NOTICE OF ELECT] IOKJ
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Petitioner Friends for Good Planning hereby gives notice pursuant to Public Resource
Code section 21167.6 that Petitioner elects to prepare the administrative record in the above-

entitled action.

DATED: February 27, 2012 Respectfully Submitted,
CHATTEN-BROWN & CARSTENS

By: W%

Douglas P. Carstens
Attorneys for Petitioner
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. Land Use: 495

Recreational Community Center
Independent Variables with One Observation

The following trip generation data are for independent variables with only one observation. This
information is shown in this table only; there are no related plots for these data.

Users are cautioned to use data with care because of the small sample size.

Trip Size of Number
Generation Independent of
independent Variable Rate Variable Studies Directional Distribution
Members
Weekday a.m. Peak 0.01 14,000 1 62% entering, 38% exiting S‘ﬂ
Hour of Adjacent Street '
Traffic
Weekday p.m. Peak 0.01 14,000 1 28% entering, 72% exiting
Hour of Adjacent Street
Traffic
Weekday a.m. Peak 0.03 14,000 1 58% entering, 42% exiting
Hour of Generator
Weekday p.m. Peak 0.02 14,000 1 39% entering, 61% exiting
3 Hour of Generator

Saturday 0.07 14,000 1 50% entering, 50% exiting |

; Saturday Peak Hour of 0.01 14,000 1 47% entering, 53% exiting

: Generator
Sunday 0.15 14,000 1 50% entering, 50% exiting |
Sunday Peak Hour of 0.02 14,000 1 60% entering, 40% exiting
Generator
Employees
Weekday 27.25 32 1 50% entering, 50% exiting |
Weekday a.m. Peak 2.66 32 1 72% entering, 28% exiting
Hour of Adjacent Street
Traffic
Weekday p.m. Peak 2.44 32 1 27% entering, 73% exiting
Hour of Adjacent Street
Traffic \
Weekday a.m. Peak 3.50 32 1 38% entering, 62% exiting
Hour of Generator .
Weekday p.m. Peak 3.16 32 1 44% entering, 56% exiting
Hour of Generator
Saturday 18.34 32 1 50% entering, 50% exiting |
Saturday Peak Hour of 2.59 32 1 53% entering, 47% exiting
Generator
Sunday 12.03 32 1 50% entering, 50% exiting |
Sunday Peak Hour of 1.66 .32 1 . | 43% entering, 57% exiting
Generator :

1,000 Square Feet Gross Floor Area
[ Weekday | 2288 | 38 [ 1 | 50% entering, 50% exiting |

Trip Generation, 7th Edition 881 Institute of Transportation Engineers
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Recorded in the County of Orange, California
L. Granville, Clerk/Recorder

Gary
RECORDING REQUESTED BY R I 210 o . .
R T 102 19970630399 4:29- (IR “OMMISSION
o0S 22033011 22 42
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One Upper Newport Plaza HIBIT # <
<
TERMINATION OF ACCESS EASEMENT oA ‘;,;
Y
bRV
THIS TERMINATION OF ACCESS EASEMENT is made as of November A

30 , 1996, by ARNOLD D. FEUERSTEIN and ALLAN FAINBARG (collectively referred to
as “Owners”), who are the fee owners of the property located at 1500 E. Pacific Coast
Highway, Newport Beach, California, legally described on Exhibit “A™ attached hereto and
incorporated herein by this reference (the “Property”)

ARTICLE I
RECITALS

A, The Property is partially served for ingress and egress by a secondary
access road which runs parallel and adjacent to Pacific Coast Highway and is located upon the
adjacent Newport Beach County Club property (the “Secondary Access”).

B. The Property’s rights to use the Secondarv Access is by way of that
certain non-exclusive easement and right of vehicular and pedestrian ingress and egress set
forth in that certain instrument entitled “Declaration of Access Easement” dated as of
September 29, 1992 and recorded on October 1, 1992 as Instrument No. 92-662452 in the
Official Records of Orange County, California, as amended by that certain First Amendment
to Declaration of Access Easement dated as of October 15, 1992 and recorded March 1, 1993
as Instrument No. 93-0139175 in the Official Records, such easement being described on
Exhibit “B” attached hereto and incorporated herein by this reference (“the Existing
Easement”). '

C.  The City of Newport Beach has requested that the Bxisting Easement be
abandoned because the Secondary Access creates a hazardous traffic condition at the entry to
Newport Beach Country Club and contributes to an unsightly condition along Pacific Coast
Highway, and Owners concur and are willing to comply with the City’s request to abandon the

Existing Easement.
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D.  Owners of the adjacent Newport Beach Country Club property intend to
remove the Secondary Access through a portion of the Newport Beach Country Club property
described in Exhibit “C” and replace it with landscaping along Pacific Coast Highway per
Newport Beach Country Club Master Plan, Tentative Tract 15348, and a landscape plan
approved by the City of Newport Beach. The result will be a significant aesthetic
improvement along Pacific Coast Highway.

1. Owners hereby terminate and relinquish their rights in the Existing
Easement.

2. Owners’ termination of the Existing Easement is conditioned on the City
of Newport Beach not prohibiting ingress and egress to the Property primary and direct access
from the existing two Pacific Coast Highway curb cuts in front of the Property which have
been in use for many years.

IN WITNESS WHEREOF, the undersigned have executed this instrument as of
the date first above written.

OWNERS:
G 2 K e (0% Jountrns
Amold D. Feuerstein Allan Fainbarg 0
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CAA PLANNING

September 7, 2012

California Coastal Commission
South Coast Office

Attn: Liliana Roman

200 Oceangate, 10th Floor
Long Beach, CA 90802

Subject: Coastal Development Permit Application No. 5-12-103 (Agenda Item W 7b, September 12,
2012) - Newport Beach Country Club, 1600 East Coast Highway, Newport Beach

Dear Ms. Roman:

CAA Planning, Inc. (CAA Planning), on behalf of Newport Beach Country Club (NBCC), submits this letter
response to the September 5, 2012 letter of opposition from Friends for Good Planning (Friends). The
Friends letter fails to raise Coastal Act related concerns and CAA respectfully requests that Coastal
Development Permit (CDP) Application No. 5-12-103 remain on the consent calendar at the September
12, 2012 hearing and be approved by the California Coastal Commission.

Specifically, Friends have indicated that the NBCC project is inconsistent with the Coastal Act with
respect to views and landforms, contains deferred Water Quality mitigation, and is deficient in the
environmental analysis areas of traffic, air quality and circulation. The following is a brief response to
these issues. Attached hereto is a detailed response to Friends from February 14, 2012 that was
prepared prior to the Newport Beach City Council’s final action on the NBCC project. No new
information has been raised by Friends and the analysis contained within the Staff Report remains
adequate.

Coastal Act Consistency

The NBCC project is consistent with the goals and policies contained within Chapter 3 of the Coastal Act
and wholly consistent with the Newport Beach Local Coastal Program Coastal Land Use Plan {LUP). The
LUP designation for the site is Open Space with the stated objective to provide areas within the City for
a range of public and private uses, including golf courses, to meet the recreation and open space needs
of the community. The LUP does not specify square footage for the golf clubhouse, and no amendment
to the LUP is required.

Views — Coastal Act Section 30251 states that scenic and visual qualities of coastal areas shall be
considered and protected. There are no protected views in the immediate project area and East Coast
Highway is not designated a scenic highway. The nearest Coastal View Road is Newport Center Drive
north of Farallon, which is more than .25 mile from the clubhouse and at a higher elevation. Existing
intervening development, heavy landscaping and topography prevent view impacts from Newport
Center Drive. There are no impacts to public views. In addition, the clubhouse design includes varying
rooflines, setbacks, and landscape materials to enhance views. Ocean views from the higher elevation
areas of the private golf course exist and are a matter of great importance and pride to NBCC. Such
ocean views from private locations throughout the golf course will be preserved.

Landform Alteration — Coastal Act Section 30253 focuses on the protection of natural landforms along
bluffs and cliffs and specifically references protective devices. NBCC is not located near any bluff or cliff,

65 Enterprise, Suite 130 « Aliso Viejo, California 92656 « (949) 581-2888 « Fax (949) 581-3599




COASTAL GOMMISSION

EXHIBIT#___ ,_@
PAGE ) OF. b2

Ms. Liliana Roman
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and has been in existence since 1954 at which time grading occurred to develop the existing facilities.
The reconstruction of the clubhouse will not impact “landforms” as none exist on the previously
developed site. The project was designed with more than 39,000 cubic yards of fill, and an alternative
requiring less fill material was developed and approved by the City to limit grading operations. Import of
34,055 cubic yards of fill will require 21 days of truck trips — and cannot occur during the summer or
peak traffic periods. The clubhouse will be elevated approximately three feet higher than the finish floor
of the existing clubhouse.

Water Quality — A water quality management plan (WQMP) was prepared for the project and special
conditions require the submission of final WQMP and drainage plans prior to issuance of the CDP.
Specific standards require the peak runoff rate to be improved from the pre-development condition by
directing water runoff into landscape areas, permeable paving or other methods, directing rooftop
downspouts into permeable areas or infiltration beds and requiring that run-off from the
maintenance/fuel facility and the cart storage be treated then directed to a sanitary sewer system
rather than the storm drain system. Water Quality mitigation is not deferred, and contains state of the
practice components.

California Environmental Quality Act

While the City of Newport Beach's approval of the Mitigated Negative Declaration for the Project is the
subject of a pending lawsuit, the plaintiff therein, Friends for Good Planning, has neither sought nor
obtained an injunction or any other court order that would in any way prohibit or limit NBCC from
pursuing Project approval from the Coastal Commission. Inthe absence of any such order, NBCC is fully
authorized to pursue any and all Project approvals from any and all permitting authorities.

Conclusion

The Friends letter has not raised Coastal Act issues. NBCC concurs with the analysis contained with the
Staff Report and the recommendation for approval, and requests that CDP Application No. 5-12-103
remain on the consent calendar at the September 12, 2012 hearing. The NBCC project will not result in
impacts to public access, coastal views, or environmentally sensitive habitat areas. The project will result
in a direct benefit to water quality by significantly reducing water runoff from the site and by treating all
runoff with state of the practice methodologies. NBCC respectfully requests approval of this CDP
application by the California Coastal Commission on September 12.

Sincerely,

CAA PLANNING, INC.

e 2

Shawna L. Schaffner
Chief Executive Officer

Attachment: February 14, 2012 CAA Planning, Inc. Response Letter to Friends for Good Planning

¢: Kory Kramer
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CAA PLANNING

February 14, 2012

Honorable Mayor Nancy Gardner and
Members of the City Council

City of Newport Beach

3300 Newport Boulevard

Newport Beach, CA 92663

Subject: Newport Beach Country Club (PA2008-152) - Response to Chatten-Brown & Carstens
February 9, 2012 Letter

Dear Ms. Gardner:

We apologize for sending a letter on the day of the City Council meeting. However, we received
the letter from Mr. Douglas Carstens of Chatten-Brown & Carstens on February 13 and felt it
warranted a detailed response. The late attempt by the Mr. Carstens, on behalf of Friends for
Good Planning, to delay the Newport Beach Country Club project is frivolous. No new issues
were raised and the City Council should not delay the second reading. :

Following are responses to the letter requesting that the Newport Beach City Council deny
approval of the Newport Beach Country Club project at the Council’s second reading of the

ordinances. The responses are in the order and are lettered as they appear in the letter.

A. Request for Notices and a Copy of the Notice of Determination

The City of Newport Beach posted the Notice of Determination on the City’s website on January
30,2012. An interested party can sign up for automatic notices through the City’s website.

B. Voter Ratification of the General Plan Amendmént is Required

The 2006 General Plan and Charter Section 423 do require voter approval for a major
amendment increasing square footage by over 40,000 feet. The proposed General Plan
Amendment would increase the development limit from 35,000 sq. ft. to 56,000 sq. ft., which is
a 21,000 sq. ft. increase. Reconstruction of the cart barn, snack bar, restroom facilities,
maintenance facilities and starter shack are ancillary to the golf clubhouse and are specifically
exempt from the development limits established in the General Plan. Page 3-17 of the General
Plan indicates that uses in the Parks and Recreation category may include “. . . parks (both active
and passive), golf courses, marina support facilities, aquatic facilities, tennis clubs and courts,
private recreation and similar facilities.” The General Plan also states: “Private uses in this
category may include incidental buildings, such as maintenance equipment sheds, supply storage
and restrooms, not included in determining intensity limits. For golf courses, these uses may also

65 Enterprise, Suite 130 * Aliso Viejo, California 92656 » (949) 581-2888 » Fax (949) 581-3599
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include support facilities for grounds maintenance employees.” The General Plan is very clear.
that these incidental buildings are not counted against the intensity.

In addition, the City has very broad discretion in interpreting its own General Plan and other
planning documents. “A city’s determination that a Project is consistent with the City’s general
plan ‘carries a strong presumption of regularity.””” Courts accord great deference to a local
agency’s determination of consistency with its general plan “because the body which adopted the
general plan policies in is legislative capacity has unique competence to interpret those policies
when applying them in its adjudicatory capacity.”

It has been clearly stated in the MND and subsequent responses to comments that the existing
facility does not have the capacity to meet current demand of existing members, that annual
charitable and member events allow for very limited additional usage for meetings, luncheons
and dinners and that the increased capacity is intended to serve and meet the needs of those
events which have occurred regularly over the years. Regardless, the project does not exceed the
thresholds in Charter Section 423 requiring voter approval. A representative listing of
tournaments and special events from previous years is included as Attachment 1.

C. Potentially Significant Impacts of the IBC Project Require Preparation of an Environmental
Impact Report Before Project Approval

The letter provides no substantial evidence that the project may have a significant adverse impact
on the environment. California courts have held that a “significant effect” is a substantial or
potentially substantial, adverse change in physical conditions which exist within the area as
defined in Public Resources Code Section 21060.5” (Bowman v. City of Berkeley, 122 Cal.App.
4™ 572(2004).) While the fair argument test is a low standard of review, “it remains the
[commenter’s] burden to demonstrate by citation to the record the existence of substantial
evidence supporting a fair argument of significant environmental impact” (Leonoff v. Monterey
County Bd. Of Sups., 222 Cal.App.3d 1337, 1348 (1990).)

The commenter has failed to point to substantial evidence in the record to support a fair
argument of significant adverse environmental impact from the project. (Porterville Citizens v.
Porterville, 157, Cal.App. 4™ 885, 899 (2007).) The commenter’s assertion that an environmental
impact report is required is not supported by the facts of the project, the analysis contained
within the Mitigated Negative Declaration or the Responses to Comments, no new information
has been presented, and a fair argument has not been raised.

! Clover Valley Foundation v. City of Rocklin (2011), 197 Cal.App.4" 238 and Sequoyah Hills Homeowners
Association v. City of Oakland (1993) 23 Cal.App.4™ 704 719-720 (“It is, empbhatically, not the role of the courts to
micromanage these development decisions. Our function is simply to decide whether the city officials considered
the applicable policies and the extent to which the proposed project conforms with those policies, whether the city
officials made the appropriate findings on this issue, and whether those findings are supported by substantial
evidence.”)

2 Banker's Hill, Hillcrest, Park West Community Preservation Group (2006) 139 Cal. App.4™ 249, 273 fn. 23
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1. Traffic Analysis in the MND is Deficient

The applicant is not proposing any uses that would result in an increase in trip generation as
compared to the existing uses. The traffic analysis correctly utilized the ITE traffic tables
specifically for golf course facilities. The Newport Beach Country Club golf clubhouse and the
ancillary facilities are typical and appropriate for all major golf courses. Newport Beach
Country Club is a private club and the public is permitted access to the golf course and facilities
through the regular professional and charitable tournaments held there. Banquet facilities are
available to participants and attendees of these functions. To the extent that the banquet room is
available to the public, it would be inappropriate to evaluate traffic and parking impacts based on
the ITE Manual’s Recreational Community Center designation as the use is clearly that of a golf
club. We are not introducing a new public use component. There will be no change relative to
pubic use from the way the club is operating today. The golf clubhouse currently contains pro
shop, meeting rooms, locker rooms and restaurant facilities. The addition of a 1,700 sq. ft. fitness
facility is for the exclusive use of members. Therefore, the traffic analysis remains valid for the
continued use of a golf course and updated golf clubhouse. For the reasons stated above the
comment fails to raise a fair argument that the project will result in potentially significant traffic
impacts and the preparation of an Environmental Impact Report is not warranted.

2. The Air Quality and Traffic Impacts of Construction Traffic Are Not Sufficiently
Analyzed, Acknowledged or Mitigated

The commenter states that it is more likely that a rear-dump truck with a capacity of 10 cubic
yards would be used than the 14 cubic yard capacity truck analyzed in the MND. There is no
support provided for this assumption and a fair argument is not presented for the likelihood that
commenter’s assumption should be the basis for analysis. Since the public review of the MND,
the project has been refined and the total importation has been reduced by 5,000 cubic yards. A
four month schedule is anticipated for the grading/importation phase of the project. Specifically,
the importation phase will last 21 days. Table 1 on page 33 of the MND contains daily estimated
emissions and specifically notes that analysis of emissions from 39,055 cubic yards of import
was included. The Construction Staging, Parking and Traffic Control Plan required in the MND
will mitigate potential impacts to local streets. Dirt hauling trucks will be limited to off-peak
travel hours and haul routes will be identified in the Plan. The City requires preparation of a
Construction Staging, Parking and Traffic Control Plan as part of the City’s approval process at a
time closer to actual start of construction when a determination can be made about where
imported soil is available and a specific route can be established.

For the reasons stated above the comment fails to raise a fair argument that the Project will result
in potentially significant air quality and traffic impacts and the preparatlon of an Environmental
Impact Report is not warranted.
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3. Mitigation for Potentially Significant Access and Circulation Issues Is Impermissibly
Deferred

Mitigation Measure 9 is no longer applicable because the Planning Commission directed that
regardless of the easement, the frontage road was the preferred arrangement with respect to
achieving adequate circulation. Final design plans for the access easement were approved by the
City Council in January 2012. The continuation of the access road was the preferred plan of the
City after the applicant prepared plans showing the site plan with and without the easement. The
road will be one-way out of the adjacent nursery providing a safer egress onto East Coast
Highway via the signalized intersection at Irvine Terrace and East Coast Highway. Re-alignment
of the intersection of the access road and Irvine Terrace was suggested and approved by the
City’s Traffic Engineer to address safety concerns. The access road has been in place for many
years and its continued availability is not a new use requiring environmental review.

For the reasons stated above the comment fails to raise a fair argument that the Project will result
in potentially significant access and circulation impacts and the preparation of an Environmental
Impact Report is not warranted.

4. Water Quality Impacts Could Be Significant

In accordance with local requirements, a Conceptual Water Quality Management Plan (WQMP)
was prepared to address potential water quality impacts related to construction and operational
phases of the project. The WQMP is required to be updated prior to the issuance of grading
permits and is not considered “deferred” mitigation because the Conceptual WQMP identified
specific treatment options for the project. The City will review the WQMP prior to permit
issuance to insure that the project will not violate any water quality standards during
construction. Additional local and regional regulatory compliance will be required during
construction and operation to further protect water quality.

The measures proposed in the MND also include Best Management Practices, a standard practice
for regulatory compliance. Existing drainage was analyzed in the MND and the storm drain
system has adequate capacity to handle the slightly increased storm runoff due to the project. The
Final WQMP required prior to grading permit issuance will identify the option that will be
incorporated into the project and the City will review the WQMP. Contrary to the comment in
the Carstens letter, the project will be required to comply with all local and regional water
quality regulations. Specifically, the MND states:

The applicant has prepared a Conceptual WQMP that identifies a range of BMPs and
related water quality features to ensure that water quality impacts associated with the
proposed project are reduced to an acceptable level. In addition, implementation of BMPs
that will be included in the SWPPP will ensure that construction impacts are minimized.
Similarly, BMPs will also be refined and incorporated into the project design to avoid
post-construction impacts to water quality. Therefore, no significant impacts are
anticipated and no mitigation measures are required.
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The MND also states:

As part of the final plan check review, the applicant is required to prepare an adequate
drainage and erosion control plan that must be found to meet applicable City standards.

- Therefore, the proposed measures incorporated into the project will protect water quality and
prevent either construction or operational impacts. For the reasons stated above the comment
fails to raise a fair argument that the Project will result in potentially significant water quality
impacts and the preparation of an Environmental Impact Report is not warranted.

D. The IBC Project Violates the Coastal Act

The City has determined that the project is consistent with the intent of the General Plan, and has
approved a General Plan Amendment that allows for a 21,000 sq. ft. increase in the development
intensity for the reconstruction of the golf clubhouse.

Since the City does not have a fully certified Local Coastal Plan, the proposed project will be
submitted to the Coastal Commission for review and approval. With regard to consistency with
the Coastal Act and the Newport Beach Coastal Land Use Plan, the MND states:

Although East Coast Highway is not designated as a Coastal View Road between
Jamboree Road and MacArthur Boulevard, a Public View Point is identified within Irvine
Terrace Park, which is located south of that arterial and the subject property in the
Corona del Mar service area. Views from this location are oriented to the west and not
inland to the subject property. Designation of the location as a Public View Point is
intended to preserve views of the harbor and ocean. Specifically, new development must
restore and enhance the visual quality and protect and restore public views..

The proposed project is consistent with the Coastal Land Use Plan (CLUP). No amendment to
the CLUP is required and the CLUP does not contain a development limit similar to the General
Plan. In addition, the CLUP includes policies that are also intended to ensure that coastal views
and development within the coastal zone is protected and enhanced. The MND stated that the
proposed project will not result in a substantial visual impact, and would not result in any
significant changes to views from Newport Center Drive north of Farallon, which is identified as
a Coastal View Road, because of the existing intervening development and heavy landscaping.
Moreover, the proposed reconstruction of the golf clubhouse incorporates design features
including clubhouse building height, varying rooflines, setbacks, and landscape materials to
protect the views intended by the Natural Resource Element policies. The view simulation
referenced in the Carstens letter shows turf landscaping, a clubhouse and a parking lot. No
coastal views are depicted in the view simulation, and not coastal views will be impacted.

Regarding landform alteration, it is generally accepted that landforms are naturally occurring
features such as coastal bluffs, shoreline and hills. The Newport Beach Country Club has been in
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existence since 1954, at which time grading occurred to develop the existing facilities. The
reconstruction of the golf clubhouse will not impact “natural landforms” as none exist on the
previously developed site.

The gatehouse-guarded entry will only be utilized for tournaments and special events to direct
traffic and participants. As no public access to the shoreline exists via the golf course property,
none will be restricted. The same opportunities for visual and physical access will remain as have
existed since the property was developed. In fact, the raising of the building pad will allow for
the provision of ocean views from the second floor where no views currently exist. There are no
coastal resources, no view of the coast and no access impacted by the reconstruction of the golf
clubhouse.

Finally, the height of the new golf clubhouse is proposed at 49° 6”, within the City of Newport
Beach height limit for the site.

Conclusion

No fair argument has been raised that the project may have a significant impact. The commenter
has provided no specific information analogous to the project supporting the need for additional
environmental analysis. The MND and Response to Comments were available for adequate
public review. No new issues have been raised and it would be inappropriate to further delay the
project.

Sincerely,

CAA PLANNING, INC.

%MX/%M

Shawna L. Schaffner
Chief Executive Officer

Attachment: Tournament/Special Event List

c: Ms. Kimberly Brandt
Ms. Leonie Mulvihill
Mr. David Wooten
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PAUL B. GEORGE
503.778.2145
georgep@lanepowell.com

September 7, 2012 RECEIVED

South Cogst Region

SEP 10 2012
Mr. Karl Schwing
California Coastal Commission - CALIFORNIA
South Coast District Office COASTAL COMMISSION
200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

OVERNIGHT DELIVERY

Re:  Coastal Development Permit Application, Newport Beach Country Club

Dear Mr. Schwing:

This office represents Golf Realty Fund, LP, which owns fifty percent (50%) of the fee
interest in the property underlying the Newport Beach Country Club (“NBCC Golf Club”),
which is the subject of the above referenced application. Golf Realty is also the Managing
Owner pursuant to an Agreement Between Real Property Owners, dated September 30, 1992,
which gives Golf Realty the sole and exclusive right to act on behalf of all of the fee owners
of the subject property. Golf Realty’s ownership and powers as Managing Owner apply
equally to the adjacent Tennis Club at Newport Beach Country Club.

On its own behalf and as Managing Owner, Golf Realty strenuously opposes NBCC Golf
Club’s Coastal Development Permit Application (the “Coastal Commission Application”).

In its April 5, 2012, submittal of the Coastal Commission Application, CAA Planning, Inc.
(“CAA”) acting as “agent” for the applicant has made material errors and omissions in its
submittal.

o CAA failed to identify Golf Realty as 50% fee owner and Managing Owner of the
entire property as required on page 7 of the Coastal Commission Application item
number 1 “The identity of all persons or entities which have an ownership interest in
the property superior to that of the application must be provided.”

e CAA represents in their letter to the Commission that the Fainbarg Trust, Mesa
Shopping Center East, LLC and Mira Mesa Shopping Center West, LLC, which
represents the remaining ownership of the fee property were co-applicants, yet the
alleged co-applicants did not sign the application and there is not a letter of
authorization from Co-Owners giving CAA authority to sign on their behalf included
in the Coastal Commission Application. However, it is irrelevant because as noted
above Golf Realty is the sole Managing Property Owner with authority to act on

www.lanepowell.com A PROFESSIONAL CORPORATION LAW OFFICES
T. 503.778.2100 601 SW SECOND AVENUE, SUITE 2100 ANCHORAGE, AK . OLYMPIA, WA
F. 503.778.2200 PORTLAND, OREGON PORTLAND, OR . SEATTLE, WA

97204-3158 LONDON, ENGLAND
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behalf of The Golf Club and Tennis Club at Newport Beach Country Club properties,
a fact that the applicant and CAA is well aware.

e Further, the Coastal Commission Application is not even signed by the Tenant /
Applicant or the recent new owners of the parent company that controls the applicant
(“New Tenant”). This fact is important because my client has been repeatedly
informed by the New Tenant that the Preliminary Plans that are part of the Coastal
Commission Application have been abandoned and will never be built. The New
Tenant have informed my client that they are starting over with a new architect who
will address the aesthetic, water quality, traffic, comprehensive coordinated planning
within the Planned Community (Tennis Club at NBCC) and use concerns of Landlord
/ Managing Owner and others.

From the outset Golf Realty Fund has informed CAA and Tenant of its opposition to
Tenant’s Preliminary Plans, which is the subject of the Coastal Commission Application both
as Landlord and as Managing Property Owner. Under separate cover Golf Realty Fund will
be sending you a letter describing the reasons and concerns that give rise to Managing
Owner’s opposition.

Based on the material omissions listed above the Coastal Commission Application should be
denied in its entirety. At a minimum, the matter should be taken off the Consent Calendar
scheduled for September 12, 2012 and rescheduled for public hearings so that the concerns of
our client and other interested parties can be heard and considered by Coastal Commission

staff.
Very truly yours,

fl G

cc: Liliana Roman, Long Beach Staff
Sherilyn Sarb, Deputy Director
Teresa Henry, District Manager
Mary Shallenberger, Chair of California Coastal Commission
David Neish, DB Neish & Associates
Tim Paone, Cox Castle Nicholson
Robert O Hill, Golf Realty Fund

709678.0001/5474985.2
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CAA PLANNING
RECEIVED

South Coast Region
September 14, 2012

SEP 1 4 201
California Coastal Commission - v CALIFORNIA
Attn: Karl Schwing COASTAL COMMISSION
Supervisor, Regulation & Planning
South Coast Office
200 Oceangate, 10™ Floor
Long Beach, CA 90802
Subject: Coastal Development Permit Application No. 5-12-103 - Newport Beach Country

Club & Fainbarg-Feuerstein Properties, Newport Beach
Dear Mr. Schwing:

CAA Planning (CAA), acting as representative for International Bay Clubs, Inc (IBC), offers the
- following response to the September 7, 2012 letter from Paul B. George, Lane Powell, Portland,
Oregon, representing Golf Realty Fund, LP (GRF). IBC regrets that GRF has chosen this late
date — literally on the eve of the Coastal Commission hearing — to raise a largely procedural issue
that has been at the center of a partner dispute for over 4 years. As is demonstrated below, GRF
and its representative are simply wrong.

IBC is the parent entity of the long term Lessee of a premises (Newport Beach Country Club)
(NBCC) and fee title to the lease premises is owned in part by GRF. As GRF readily concedes, it
is the owner of only 50% of the fee interest in the property on which the NBCC project is
located.

Who is the owner of the other 50% of the fee interest in that property? It is Fainbarg &
Feuerstein Trust (The Fainbarg Trust, Mesa Shopping Center East, LLC and Mira Mesa
Shopping Center West, LLC) (collectively, Trust), co-applicant with NBCC on this application -
a fact that GRF’s representative conveniently omits. In fact, not only did the Trust properly join
as co-applicant with NBCC, it provided a letter with the application clearly indicating the
controversy between GRF and itself, and alerting the Coastal Commission to the authority of
NBCC — and the Trust — to make this application. A copy of that letter is attached.

Amazingly, GRF’s representative does not even attempt to present their opposition with an eye
towards the Coastal Act’s requirements. Even a cursory review of the requirements of the
Coastal Act amply demonstrates that GRF has no basis whatsoever to oppose the application on
the grounds presented in the September 7, 2012 letter. The Coastal Act’s clear and unmistakable
language probably explains why reference to the appropriate statutory section was not made by
GRF’s representative, since it would have been clear that there could be no basis to their claims.
For convenience, we present the applicable section of the Coastal Act below.

65 Enterprise, Suite 130 + Aliso Viejo, California 92656 « (949) 581-2888 » Fax (949) 581-3599




COASTAL GOMMISSION

EXHIBIT # 7

Mr. Karl Schwing | ' -
September 14, 2012 PAGE_.&.Q.--OF-ZL__

Page 2 of 4

30601.5. Where the applicant for a coastal development permit is not the owner of a
Jee interest in the property on which a proposed development is to be located, but can
demonstrate a legal right, interest, or other entitlement to use the property for the
proposed development, the commission shall not require the holder or owner of any

_ superior interest in the property fo join the applicant as coapplicant. All holders or
owners of any other interests of record in the affected property shall be notified in
writing of the permit application and invited to join as coapplicant. In addition, prior to
the issuance of a coastal development permit, the applicant shalldemonstrate the
authority to comply with all conditions of approval.

Here, the co-applicants are the Lessee in good standing under a lease lasting through 2067, and
the 50% fee interest owner with authority to join the Coastal Development Permit Application
and to authorize compliance with all conditions imposed by the Coastal Commission. Not only is
nothing further required, but the Coastal Act prevents the Coastal Commission from requiring

more.’

In a letter to the Coastal Commission dated April 3, 2012, Mr. Perry Dickey, President/Chief
Operating Office of NBCC, Mr. Dickey provided evidence of NBCC’s legal interest in the
property stating:

“NBCC is the lessee of the property commonly known as Newport Beach Country
Club. The term of the lease extends to year 2067. Relevant excerpts from the Ground
Lease showing NBCC’s rights and obligations have been attached hereto. Also
included is a copy of Fidelity National Title Company Preliminary Title Report
identifying NBCC as the Lessee (page 9).”

The dispute between the co-equal owners is well-documented. A letter dated June 20, 2011 to the
City of Newport Beach from the Fainbarg & Feuerstein Family Trust (50% owners of the
property in question) summarizes the long-standing controversy between the property owners.
This letter was provided as a part of the Coastal Development Permit Application. A reading of
this letter demonstrates that GRF gverstates its authority as Managing Partner, by failing to alert
the Coastal Commission in its September 7, 2012 letter that its “managing authority” is strictly
limited, and not plenary. But even if it were accurately stated, NBCC and Fainbarg-Feuerstein
have fulfilled all that is required to do in order to properly present this application. A complete
copy of the lease will be transmitted for review under separate cover.

GREF raises three issues answered with particularity below.

The issue of failure to identify all persons or entities which have an ownership interest in the
property superior to that of the application [sic]. [Emphasis added]

We have emphasized the word “superior” to call attention to the fact that GRF has not
demonstrated, and in fact does not possess, a superior interest as detailed in the June 20, 2011
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letter previously referenced. As explained in the June 20, 2011 letter, GRF does not posseé;s
superior powers over the administration of the property and its leases. NBCC and the Fainbarg &
Feuerstein Trust have, therefore, met the statutory and application requirements.

The issue of whether Fainbarg & Feuerstein should have signed the application, and whether
CAA was authorized to sign on their behalf.

In their letter to the Coastal Commission of March 28, 2012, representatives of Fainbarg-
Feuerstein interests (The Fainbarg Trust, Mesa Shopping Center East, LLC and Mira Mesa
Shopping Center West, LLC) officially acknowledged their status as Co-Applicants for the
‘Newport Beach Country Club CDP. It is our understanding that representatives of the Fainbarg-
Feuerstein interests have provided a clarification letter to the Coastal Commission on CAA’s
ability to represent them with respect to the processing of the CDP Application.

The issue of whether the “New Tenant” should have signed the application, and whether the
plans in the CDP are going to change.

CAA immediately notified the Coastal Commission staff of the stock acquisition of IBC when
that transaction was completed. There is no “New Tenant” as GRF asserts. The tenant (Lessee) is
still NBCC. While not relevant to this application, the transaction involved stock, and therefore
no entity change occurred. '

The plans that are the basis for the CDP application have not changed and have not been
“abandoned.” GRF’s claim that the plans have been abandoned is false. Even so, the Coastal Act
and its associated regulations provide a mechanism for processing amendment to permits, and
that would be the appropriate procedure to make any input relevant to changes.

GRF has consistently attempted to wrest control from both the Lessee and the property owner
and now brings this tiresome controversy to the Coastal Commission. For the reasons stated
above, the Coastal Commission should reject the position stated in the GRF letter, and proceed
with its normal review. The long-term dispute between the co-equal owners does not impact
Coastal Commission’s approval of a CDP. The Coastal Commission should proceed with review
of the CDP uninterrupted in spite of the letter from GRF.

Sincerely,
CAA PLANNING, INC.

S L

Shawna L. Schaffner
Chief Executive Officer
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Attachments: Applicant’s Legal Interest Letter dated April 3, 2012 [w/o attachments]
' Letter to City of Newport Beach dated June 20, 2011
Co-Applicant Letter (Fainbarg-Feuerstein) dated March 28, 2012

c: Louise Warren, California Coastal Commission
Kory Kramer :
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California Coastal Commission
Attn: Xarl Schwmg

200 Oceangate, 10" Floor
Long Beach, CA 90802

Subject: Newport Beach Country Club Coastal Development Permit Application
Applicant’s Legal Interest in the Property

Dear Mr. Schwing:

Consistent with Section 13053.5 of the California Code of Regulations, this letter provides proof
of applicant’s legal interest in the Newport Beach Couniry Club (NBCC) for purposes of
applying for a Coastal Development Permit. NBCC intends to reconstruct the golf clubhouse and
ancillary facilities in accordance with the permitted development as approved by the City of
Newport Beach. '

NBCC is the lessee of the property commonly known as Newport Beach Country Club. The term
of the lease extends to year 2067. Relevant excerpts from the Ground Lease showing NBCC’s
rights and obligations have been attached hereto. Also included is a copy of Fidelity National
Title Company Preliminary Title Report identifying NBCC as the Lessee (page 9).

The attached serves as evidence that NBCC has legal authority to apply for a Coastal
Development Permit as owner/operator of the Newport Beach Country Club and lessee of the
property on which the Country Club is located.

Sincerely,

L i G

Perry Dickey
President/Chief Operating Officer
Newport Beach Country Club

Attachments: Ground Lease Dated November 11, 1992 (Excerpts)

Preliminary Title Report
NEWPORT BEACH
C 0 U N T R Y ¢ L v B

1600 East Pacific Coast Highway * Newport Beach, California 92660  (949) 644-9550 * Fax (949) 644-5057
www.newportbeachce.com
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FAINBARG & FEUERSTEIN PROPERTIES

C/0O FAINBARG FAMILY TRUST EXHIBIT # 7
129 W, WILSON STREET
SUITE 100 ETQGE"'“:I‘"OF'”"“
COSTA MESA, CA 92627 QECEVED 4,
949-722-7400 COMMUNITY

949-722-8855 FAX
JUN 27 zunt

%, DEVELOPMENT &

OA\ » d(’,?‘
Newpcr

Via: Certified Mail, Return Receipt Reguested

June 20, 2011

Kimberly Brandt, Community Development Director
City of Newport Beach

3300 Newport Boulevard

Newport Beach, CA 92663

Re: Newport Beach Country Club
Former Balboa Bay Club Racquet Club

Dear Ms. Brandt:

The purpose of this letter is to officially inform the City of Newport Beach (“City”) of the existence of a
long standing dispute among the owners of the above referenced property regarding the appropriate
development plan for these properties. This dispute has now escalated into litigation that is currently
on-going, The undersigned parties own 50% of these properties, and they have not approved the
development plan submitted by co-owner Golf Realty Fund (“GRF”), through Robert O Hill regarding
these properties, and in fact, object to these plans. The undersigned did not join in or authorize the
application submitted by Mr. O Hill, as we understand is required under the applicable Planned
Community District Procedures, Section 20.56.050 {B){1){c).

The land owners of the Newport Beach Country Club (“NBCC”) and the former Balboa Bay Racquet Club
{(“BBCRC”) are separate entities and hold their interest outright as tenants-in-common. One tenant-in-
commen owner Is GRF which we understand now owns fifty (50%) percent of each property and is
managed by Mr, O Hill. The other landowners are the undersigned ~the Fainbarg Family Trust (“FFT"},
which owns twenty-five (25%) percent of each of the properties and is managed by lrving M. Chase, and
the Mira Mesa Shopping Center-West, LLC and the Mesa Shopping Center-East, LLC {“Mira Mesa”},
which also own twenty-five (25%) percent of each entity and are managed by Elliot Feuerstein.

The ownership dispute over the proper development of these two properties is between (1) Mr. O Hill,
as manager of GRF on one side, and {2) Mr. Chase, as manager of FFT, and Mr. Feuerstein, as managing
member of Mira Mesa, on the other side. It is thus a dispute of equals.

We understand that Mr. O Hill submitted proposed entitiements currently pending for the properties in
the form of a Planned Community District Development Plan for the NBCC Pianned Community District
{the “PC Text”). This was done without our approval, and contains plans which we have told him in
writing since February, 2008, that we do not and will not approve. We understand that Mr. O Hill has
made repeated oral and written representations that he “owns” or “manages” the NBCC and the BBCRC
properties. He does not.

First: Mr. O Hill manages through GRF only fifty (50%) percent of the two tenancies-in-common
(NBCC and BBCRC).

Second: Under two written Agreement of Real Property Owners (the “Agreements”), O Hill was
appointed as the “Managing Owner” with authority to manage only certain aspects of the two
properties, such as paying ordinary expenses, and distributing the income from the properties. The




Agreements do not give Mr, O Hill any authority to pursue entitlements on his own or to spend money
to develop same, and in fact expressly provide under Section 7{d) that “[e]xcept for protection of the
Property or in the case of an emergency, no material sums shall be expended for capital improvements
without prior written consent of Owners who hold a majority of the Interest in the property.”

" Currently, and since 2008, there has been a stalemate among the owners as to what development plan
is appropriate for the jointly held properties, FFT and Mira Mesa believe that the entitlements sought in
Mr. O Hill's PC Text regarding the BBCRC property are uneconomic, and are not in their best interests.
Mr. O Hill cannot proceed with any development on BBCRC unilaterally. With regard to the NBCC
property, there is in place a fong term tenant, international Bay Clubs, Inc, (“IBC”"), with 56 years
remaining on its lease. IBC has its own plans for development, which are aiso before the City. It makes
little sense to the undersigned to process Mr. O Hill's plan for NBCC given that none- of us has a right to
develop any plans for 56 years. We do not object to IBC's plans, however.

FFT and Mira Mesa request that the City suspend all processing of the PC Text entitlements for NBCC
and BBCRC filed by O Hill until such time that the current litigation between O Hill, FFT and Mira Mesa is
adjudicated or otherwise settled by the tenant-in-common ownership entities, and until alf the property
owners of the NBCC and BBCRC submit an application for entltiements, as the City regulations require,

FFT and Mira Mesa believe that the development entitlements currently proposed by Mr., O Hill will

cause great harm to FFT and Mira Mesa, and therefore, FFT and Mira Mesa do not wish for their land to
be burdened with development entitlements that they have not approved.”

Sinyehrve rs,
Faihbarg Famiy Trust, UTD April 19, 1982,

flan Fainbarg Trustee

Allan Fainbarg, Trus;tee
By: Irving M. Chase

Mira Mesa Shopping Center-West, LLC
Mesa Shopping Center-East, LLC

Z{Z&&é _Z&Mé—;——-:

Elliot Feuerstein, Managing Member

cc: Allan Fainbarg
Arnold D. Feuerstein

Ryan Chase COASTAL ;;0MMISSION

Brett Feuerstein

John Olsen, Esq.
Gary Waldron, Esq. EXHIBIT # 7

Patrick Alford, City of Newport Beach PAGE é _.OF -_Z/

Rosalinh Ung, City of Newport Beach
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C/O S & A MANAGEMENT, LLC
129 W. WILSON STREET, SUTE 100 exuiBiT# 7
COSTA MESA, CA. 92627 D
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(949) 722-8855 FAX

March 28, 2012

California Coastal Commission
Atin: Mr. Karl Schwing
Supervisor, Regulation & Planning
200 Oceangate, 10™ Floor

Long Beach, CA. 90802

Subject: Acknowledgement of Coastal Development Permit Co-Applicant by
Property Owner-Newport Beach Country Club

Dear Mr. Schwing:

It is our understanding that the California Coastal Act, §30601.5 requires a property owner to
either join as co-applicant on the Coastal Development Permit sought by a lessee, or decline to be
-co-applicant after an invitation. The applicant, International Bay Clubs is the lessee in good
standing of the subject property referenced above, known as Newport Beach Country Club
(“Property)”). The lease term expires in 2067.

The undersigned represent fifty percent (50%) ownership of the underlying fee upon which this
lease is located and, to the extent of our interest, consent to be co-applicants relative to the
Coastal Development Permit pursuant to Section 30605.1 of the Coastal Act. We would appreciate
being copied on all notices at the address above and will look forward to reviewing the proposed
conditions of approval attendant to the Permit issuance.

For the avoidance of confusion, we are not agreeing to accept any financial obligations associated
with the Coastal Development Permit, including the obligation for processing fees, permit fees,
penalties fees, penalties or indemnity requirements, which will be the sole obligation of our lessee.

Sincerely,
( /) ,,
. g 9,9 % '/;:,/' ,
< et it
The Fainbarg Trust Mesa Shopéing Center East, LLC
By Irving M. Chase, Trustee Counsel Mira Mesa shopping Center West, LLC

By Elliot Feuerstein

cc: Mr. Perry Dickey, Newport Beach Country Club, Inc.
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(949) 722-8855 FAX

March 28,, 2012

Mr. Douglas Lee, CEO

Lee and Sakahara Architecis
16842 Von Karman Ave., suite 300
irvine, CA. 82606-4927

BY ELECTRONIC MAIL AND U.S. POST (CERTIFIED MAIL)

RE: New Newport Beach country Club Clubhouse Plan
Lpdated Schematic Plans and Preliminary Specifications Submittal

Dear Mr. Lee:

Thank you for your letter and plan sets relative to the request for approval for the above referenced
project (“Project’). Please find attached a signed copy of the plan, pursuant to the GROUND
LEASE (and its amendments) section 5.01(b), indicting our acceptance of the same.

We believe that the amended plan, as approved by the City represents a thoughtfully considered
development project which allows our Tenant to continue to earn a fair return on investment, and is
consistent with the existing rights under the GROUND LEASE. Specifically, we believe the
changes that have been made to the plan, including a) the landscaping and median on Irvine
Terrace, b) the driveway at the west end of the Property, ¢) the four foot landscaped berm
beautifying the viewshed from Irvine Terrace, are beneficial to the Project and appropriate.

Sincerely, -

( P 7

po
The Fainbarg Trust Mesa Shopping Center East, LLC

By Irving M. Chase, "Trustee Counsel” Mira Mesa Shopping Center West, LLC
By Elliot Feuerstein

cc: . Mr. Perry Dickey, Newport Beach Country Club, Inc.




GREGORY A, BUSCH, CPA # RECE I ED 2532Dupont Drive

T . B ,1.D., -+
GREGORY . CoRUCE, 1D LLMRS. South Coust Regidmine, CA2612-1524
O taRNE, 1. - PH. (949) 474-7368
y? D MBA,LLM. prin 4 FAX (949) 474-7732
S M. MDD LALLM grp 17 2812
JOHN C. PEIFPER IL, J.D.,, AM. ] o Qi?a ;;c@zg:z; lg:
e Busch Firm:o... 55
e LN kel N L1
INTERNET ADURESS; A‘- L C(")T\A ?VEQ‘C’SEUN INE:-?;;!?:
EMAILeBUSCHFIRM.COM (E-MA]L) ] OoNEW YORK
WWW.BUSCHFIRM.COM (HOME PAGE) Attorneys and Counselors at Law +TEXAS
#NOT LICENSED TO
COASTAL OMKITSSTon
September 13, 2012
California Coastal Commission EXHIBIT # 7
Attn; Louise Warren, Staff Counsel -
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45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re:  Coastal Development Permit Application No. 5-12-103-Newport Beach Country
Club and Fainbarg-Feuerstin Properties, Newport Beach
Our File No. 6770.1002

Dear Ms. Warren:

Our office represents Newport Beach Country Club, the Co-Applicant on the above-
referenced Coastal Development Application. Pursuant to your discussions with Shawna
Shaffner of CAA Planning, I have enclosed a copy of that certain Ground Lease dated November
11, 1992, (“Ground Lease™) between O Hill Properties, a California limited partnership, Allan
Fainbarg, and Sara Fainbarg, as Trustees of the Fainbarg Family Trust dated April 19, 1982, and
Mesa Shopping Center-East, a California general partnership as “Landlord” and The Newport
Beach Country Club, Inc. (“NBCC”) as “Tenant”. The term of the Ground Lease expires on
December 31, 2067.

Pursuant to the provisions of Article V and Article VI of the Ground Lease, the NBCC
has the right to construct new improvements and/or make alterations to any existing
improvements on the leased premises. NBCC is required to submit the plans and specifications
described in Section 5.01(a) and (b) for Landlord’s review and approval, in accordance with the
terms of the Ground Lease, prior to commencing construction of any new improvements or
substantial exterior alterations or additions to any existing improvements (emphasis added).

Section 5.10 of the Ground Lease provides that NBCC will obtain all necessary
governmental permits prior to commencing construction of any improvements and does not
require the Landlord’s prior approval of NBCC'’s applications for such permits.

NBCC will provide any required materials for Landlord’s review and approval at the
appropriate time in accordance with the terms of the Ground Lease. Any submittals by NBCC to
the Landlord will be in compliance with the permits and approvals obtained by NBCC. Until
NBCC formally submits the necessary materials for the Landlord’s approval, the provisions of
Article V are not applicable. There is no basis under the Ground Lease for Golf Realty Fund’s
opposition to NBCC’s application.

6770.1002 Letter from GPM 1o California Coastal Commission
551495.doc
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Should you have any questions regarding the foregoing or need any additional
information please do not hesitate to contact the undersigned.

Very truly yours,

GEORGHP. MULCAIRE

on behalf of

THE BUSCH FIRM

(949) 474-7368 Ext. 205

email: gmulcaire@buschfirm.com
efax: (978) 359-6394

GPM/gtv

cc: Karl Schwing

Supervisor, Regulation & Planning
South Coast Office

200 Oceangate, 10th Floor

Long Beach, CA 90802

ecc: Shawna Shaffner

eice: KM; KJK

etckl: GPM:09:24:12

6770.1002 Letter from GPM to the California Coastal Commission
551495.doc
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CALFORNIA
FAINBARG-FEUERSTEIN PROPERTIES ~ COASTAL COMMISSION
C/O S & A MANAGEMENT, LLC
129 W. WILSON STREET, SUITE 100
COSTA MESA, CA. 92627

(949) 722-7400
COASTAL KOMMISSION
September 14, 2012 EXHIBIT #__Z
racE—13_ or. 2
California Coastal Commission ' |
Attn: Karl Schwing
Supervisor, Regulation & Planning
South Coast District Office
200 Oceangate, 10" Floor
Long Beach, CA 90802
Subject: Coastal Development Permi Application No. 5-12-103 - Newport Beach Country
Club & Fainbarg-Feuerstein Properties, Newport Beach - Co-Applicant

Authorization
Dear Mr. Schwing:

The undersigned represent Mesa Shopping Center-East, LLC (*Mesa East”) and Mira Mesa
Shopping Center-West, LLC (“Mesa West”) and The Fainbarg Family Trust who collective own
50% of the fee interest in the property underlying the Newport Beach Country Club (Property).

This letter will confirm our status of co-applicants consistent with the March 28, 2012 letter we
submitted to the Coastal Commission relative to the above-referenced Coastal Development
Permit (CDP). This letter will also confirm that CAA Planning is authorized to take all necessary
actions required to secure approval of the CDP,

We believe the September 7, 2012 from Mr. George on behalf of Golf Realty Fund, LP (GRF),
(which owns 50% of the fee interest in the Property) contains a number of factual inaccuracies.
Among those, GRF does not have “the sole and exclusive right 1o act on behalf of all the fee
owners of the subject property.” GRF was removed by the owners of the Properly on August 16,
2011, Under Section 7(b) of the Agreement Between Real Property Owners, “at any time, the
Managing Owner may be removed with cause by the written election of the Owners of a majority
of the ownership interests not owned by the Managing Owner, and a new Managing Owner shall
be appointed by the Owners who own a majority of the ownership Interests in the Property.” A
copy of the removal notice is attached. The current Managing Ownet is the Fainbarg Family
Trust.




.. gteement provides GRF any exclusive authority over the Tenant or Property.
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Further, our Lease with the Newport Beach Country Club was signed by all feec owners as
“Landlord”, as the attachment of a portion of that Lease shows. Neither the Lease nor any other

Lastly, as the tenant will confirm, it has no intention of abandoning this entitlement effort, and
we would suggest that the Coastal Commission rely on the applicant for information in this
regard, rather than GRI’s agent.

‘We appreciate your consideration and would be pleased to provide any further information as
necessaty,

Sincerely,

The Fainbarg Trust |
By Trving M. Chase, Trustee Counsel Mira Mesa Shopping Center West, LLC
: By Elliot Feuerstein




——

COASTAL LOMMISSION

{ ( exnBT® L

GROUND LEASE PAGE ) ___OF.
THIS GROUND LEASE (the "Lease") is made and entered into as of the
[1™5 day of _A/0weeree, 1992, between O Hill Properties, a California limited
partnership, Allan Painbarg and Sara Fainbarg as Trustees of the Fainbarg Family Trust
dated April 19, 1982 and Mesa Shopping Center-East, a California General Partnership

- having an office at One Upper Newport Plaza, Newport Beach, California 92660

("Landlord") and The Newport Beach Country Club, Inc. a California corporation, having
an office at 1600 Bast Coast Highway, Newport Beach, California 92660 ("Tenant"),

RECITALS

A, Landlord is or will be the owner of ceriain real property consisting of
approximately one hundred thirty-two (132) acres of land and appurtenant easements and
rights located In the City of Newport Beach (the "City"), California which real propcrty i8
more particularly described in Exhibit "A" attached hereto and by this reference
incorporated herein (the "Demised Premises"). '

B. Tenant desires to lease the Demised Premises from Landlord for the
operation of a country club on the Demised Premises, including a golf course, driving
range, a club house, locker rooms, parking areas and other related facilities presently
existing (which leasehold improvements are the property of Tenant, subject to the terms of
this Lease), and as shown on Exhibit *B" attached hereto and by this reference incorporated
herein (the "Site Plan") together with other appurtenant easements and improvements on the
terms and conditions hereinafter set forth,

NOW, THEREFORE, in consideration of the demise of the Demised Premises
and the rents, covenants and conditions herein set forth, Landlord and Tenant do hereby
covenant, promise and agree as follows: ’

ARTICLE I
DEMISE OF PREMISES

Section 1,01, Landlord does hereby demise unto Tenant, and Tenant does hereby
hire from Landlord, for the term hereinafter provided, the Demised Premises for the
exclusive right of use by Tenant, Tenant’s employees, concessionaires, licensees, agents,
members, customers and invitees.

ARTICLE IT
TERM
Section 2.01. The "Commencement Date" of this Lease shall be the date on

o=
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IN WITNESS WHEREOR, the

California as of the date first above written.

COASTAL LOMMISSION

1

(* | EXHIBIT #

parties have executed this Lease at Newport Beach,

LANDLORD:

By O Hill Properties,
a California limited partnership
General Partner

J—
By: %% Z :/_%
obert

General Partner

£ TMC‘J,
Allan Painbarg, as {ec of
The Fainbar; Famﬂ%' Trust,
dated April 19, 198

g Lk el s

Fainbarg, as Trus ;
The Fainbarg Family Trust,
dated April 19, 198

Mesa Shoppi:g Center-East
e

A California General Partnership
By:
SR B Frsinan Tl

Arnold D, Feuerstein
Managing General Partner

Elliot Feverstein
Managing General Partner

-30-
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EXHIBIT #_____j
NOTICE OF TERMINATION OF ROBERT OHILL. PAGE _.11- -OF. J«L...
~ NBCC LAND |
PLEASE TAKE NOTICE that on p 2011 the owners of a majority of the

interests (not owned by the Managing Owner) of that certain praperty commonly identified as the
Newpott Beach Country Club ( the “NBCC Land”), the legal description of which is attached
hereto as Bxhibit “A,” elected to remove the Managing Owner, O Hill Capital, formerly known

~as O Hill Properties, the Golf Realty Fund LF, and Robert O Hill (collectlvely, “O Hill™), for

cause (i.e,, for fraud, gross negligence, or a material defanlt of a material obligation of the
Managing Owner pursuant to Section 7(b) of the Agreement executed September 30, 1992 and
recorded June 11, 1993 (the “Agreement”)), based upon the following conduct, each one of
which is deemed a sufficient cause for removal:

1. For exceeding its authority as Managing Owner by continuing to process plans for
entitlement of the NBCC land according to the PC Text or PC Plan submitted by
O Hill to the City of Newport Beach after the other owners of the NBCC land
made their objections to such plans. _

2. For exceeding its authority as Managing Owner by continving to expend material
sums to process plans for improving the NBCC land according to the PC Text or
PC Plan submitted by O Hill to the City of Newport Beach after the other owners
of the NBCC land made thelr objections to such plans and the expenditure of
funds to prepare and process such plans.

3 For exceeding its authority as Managing Owner by continning to expend material
sums of NBCC to process plans for improving the adjacent property (the
“BBCRC land”) according to the PC Text or PC Flan submitted by O Hill to the
City of Newport Beach after the other owners made their objections to such plans
and the expenditure of funds of NBCC to prepare and process such plans for the
benefit of the other property. '

4, For failing to disburse to the owners all rentals collected on lease of the NBCC
land save for proper expenses pextaining to the NBCC land, and in particular
using funds from NBCC opetations to pay for plans and processing plans for
NBCC and BBCRC instead of distributing such funds fo the ownexs.

5. For exceeding its authority as Managing Owner by submitting the application of
the PC Text or PC Plan to the City of Newport Beach without the required
signature of the other owners of the NBCC land.

6. For exceeding its authority as Managing Owner by preparing plans for
improvement for the NBCC land when under the lease of the NBCC Jand the
current tenant has for the next 56 years the right to make plans and improvements
on the NBCC land, and the tenant wishes to proceed with its own plans for
improvement, which O Hill has opposed.

~1- QUOMBICLIENTS VeI CCR enmlnaticonolicaray. wpd
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7. For exceeding its authority as Managing Owner by objecting to and nnreasonably
withholding consent to the current tenant’s plans for improvement on the NBCC
land because such plans were inconsistent with the competing plans O Hill had
impropetly prepared and submitted for the NBCC Jand.

8 For exceeding its authority as Managing Owner and acting dishonestly by

- submitting letters, applications and amendments to process plans for entitlement
of the NBCC land to the City of Newport Beach which represented, including in
affidavits signed by O Hill under penalty of perjury, that Golf Realty Fund was the
only owner of the property involved, when O Hill knew that there were other
owners, including the Fainburg Family Trust, dated April 19, 1982, Mesa
Shopping Center-East, and Mira Mesa Shopping Center-West, and where the Cily
-regulations and forms required that the owners sign any such application.

The undersigned have agreed that Irving M. Chase, as representative of the trustee of The
Fainburg Trust dated April 19, 1982, shall be appointed as the new Managing Member of the
“NBCC land pursuant to Section 7(b) of the.Agreement, and hereby cast their votes for such
election, The undersigned request that.O Hill cast its vote for the new Managing Member
pursuant to Section 7(b) of the Agreement,

FAINB FAMILY TRUST
dated April 19, 1932

By:
Trving M. Chase, as Representative of Trustee of
The Fainbarg Family
Trust, dated April 19, 1982

MESA SHOPPING CENTER-BAST,
a California General Partnership

Elliot Feuerstein
Managing Genetal Partner

MIRA MESA SHOPPING CENTER-WEST,
a California Géneral Partnership

Managing General Pariner
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EXHIRIT *A"

. County of Orange,

s P00, in the ity of Pouch,
s'rwdn:'m“w"’mﬁnﬁum% m». of Paoost Mage, b
the offios of tha County Recorder of wekd Covmty. .

Paroit 3 ,

Parcel Paeoed o i the of Newpont Boith, County of Orange, Stade of
m%&,ﬂnpu::paz’rm mrlum of Patoed Maps, In the
Oftice of the Covaty Recoeder of Orangs County.
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OALIFORNIA ALL-PURPOSE AGKNOWLEDGMENT

S B G B Y B T A AR QR

u

2 State of California

County of Orange

On 08/16/2011 before me, _Susan L. Walters, a Notary Public
Tale

Hera Insert Name and Title of the Officer

personally appeared _ 1rving M.CChase

R SN o

Name{s) of Signer{s}

who proved to me on the basis of satisfactory
evidence to be the person(g) whose name(gy is/dré
subscribed to the within instrument and acknowledged
to me that heBpéiildy executed the same in
hishgyiheft/ authorized capacity(igs)/ and that by
hisihay/tely signature(s) on the instrument the
person(g), or the entity upon behalf of which the
person(s) acted, executed the instrument.

SUSAN L. WALTERS
Gommission # 1892514

Notary Public - California % .
Orange County 2 | certify under PENALTY OF PERJURY under the

My Comm. Expires Jul 10, 2014 laws of the State of California that the foregoing
paragraph is true and correct.

NS N o NS 2 N NN N TN NS N NS TN TN 2

[‘*
:
§

WITNESS my hand and official seal.

g Place Notary Seal and/or Stamp Above ignatife of Nolary Public

¢ OPTIONAL

q Though the information below is not required by law, It may valuable to persons relying on the docurnent

1§ and could pravent fraudulent removal and reattagfiment of this form to another document.

&  Description of Attached Document

%  Title or Type of Document: _ Notice of Termination of Robert O Hill NBCC Land

: Document Date: __August 15, 2011 Number of Pages: ___3

€  Signer(s) Other Than Named Above: _ Elliot Feuerstein

E Capacity(les) Claimed by Signer(s)

¢  Signers Name:_Irving M. Chase Signer's Name:

; 3 Corparate Officer - Title(s): O Corporate Officer — Title(s):

2 O Individual O Individual
S O Partner — O Limited [l General | Top of thumb hers [ Partner — [ Limited O General | Tap of thumb here
( [ Attorney in Fact O Attarney in Fact

O Trustee O Trustee

[0 Guardian or Conservator O Guardian or Conservator

& Other; Represéntative O Other:

; of the Trustee

& Slgner Is Representing: Signer s Representing:

¢ 8g1f

¢

NNa : e A P ox 24 \s 09131240@ www, NaunnalNolaly org ? Rtem #5907 Heordfr: G;II Tok-Frea 1-8007;
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State of California

County of/m I’(z—lﬁr@/
On%gi/é 20/) veforeme, L./ (384T 7/&@/12( 4///4\«_/ ,

(Here insert name and title of th¢notary public)

personally appeared ELLIOT FEUERSTEIN, who proved to me on the basis of satisfactory evidence to
be the person(s) whose name(s) are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.
% M’ (Notary Seal)

Signafure ofNotan@ﬁblic

SAN DIEGO COUNTY

e T 0 S i 1 |
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