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roundabout extension; placement of a fence that bisects the
Subject Property and a fence perpendicular to the bisecting
fence located near the down-coast property line;
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and gravel slurry; installation of a water spigot and all
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CCC-12-CD-07, CCC-12-RO-07 (Greg and Sandra Moore)
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Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) and (3))
and Categorically Exempt (CG §§ 15061(b)(2), 15307,
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SUMMARY OF STAFF RECOMMENDATION
A. OVERVIEW
The property subject to this proceeding is located at 37900 Old Coast Highway, Gualala,
Mendocino County, and identified by the Mendocino County Assessor’s office as Assessor’s
Parcel Number 145-121-03 (“Subject Property”) (Exhibit #1). The owners of the Subject
Property and the persons that undertook or performed the unpermitted development that is the
subject of these proceedings are Greg and Sandra Moore (“Respondents”). 1
The violations at issue in this proceeding consist of unpermitted development that is also in
violation of Coastal Development Permit (“CDP”) No. A-1-MEN-07-021, and those violations
include, but may not be limited to: construction of a graded and paved driveway, driveway
apron, and a concrete driveway roundabout extension, placement of a fence that bisects the
Subject Property, erection of a fence perpendicular to the bisecting fence located near the downcoast property line, construction of a concrete walkway, placement of concrete and gravel slurry,
installation of a water spigot and all plumbing associated with it, placement of a propane tank,
and planting of non-native vegetation, all located within or adjacent to an Environmentally
Sensitive Habitat Area (“ESHA”) and its buffers. (Exhibit #2) (hereinafter collectively referred
to as the “Unpermitted Development”).
As described more fully below, in Section V(D), pages 11-15, the Unpermitted Development on
the Subject Property appeared some time between the Commission’s March 4, 2009 issuance of
CDP A-1-MEN-07-021 (“the CDP”) and a March 15, 2011 site visit by Commission Staff. The
CDP resulted from the fact that, in 2007, Respondents sought and obtained a permit from
Mendocino County to convert an existing, legal, non-conforming duplex into two single-family
homes, and to add a barn and a gravel driveway addition and fences. This was appealed by the
Commission as inconsistent with the LCP policies regarding ESHA, geologic stability, visual
resources and water quality findings. Respondents amended their application while it was
pending before the Commission to remove the proposals that conflicted with the LCP and
obtained Commission approval for their amended project in May, 2008. However, after the
1

This item was scheduled as a contested enforcement action until this proposed Consent Order was agreed to by
Respondents the day before the mailing was completed. Due to the lateness of the agreement, it was difficult to
revise the Staff Report and exhibits to reflect this change, but all reasonable efforts were made to do so.
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permit issued in March 2009, as Commission Staff confirmed during a March 15, 2011 site visit
to the Subject Property, Respondents built much of what they had removed from their proposal
and also performed some additional unpermitted development.
The Subject Property’s position on an ocean-fronting, bluff top parcel raises concerns regarding
the effects of the site’s unpermitted development in addition to its placement within ESHA and
ESHA buffers. The unpermitted installation of the impermeable graded and paved driveway,
impermeable driveway apron, impermeable concrete driveway roundabout extension, and
impermeable concrete walkways have altered the Subject Property’s drainage runoff course and
are not consistent with the Coastal Act nor the LCP’s erosion prevention policies. Impervious
surfaces by their very nature contribute to the depletion of ground water supplies, interfere with
surface waterflow, and have a negative contribution to the quality of water running off into the
Pacific Ocean. Also, the Subject Property is presently collecting and directing roof top drainage
toward and over the bluff edge, adding another increase to the erosion rate, an increase in
geologic instability, and furthermore, is also inconsistent with Respondents’ Geotechnical Report
and Special Condition 1A. In addition, the down-coast fence is a predominantly 4-foot high
chain link fence with the seaward end of the fence extending well above 6 feet in height. This
type of chain link fence is incompatible with the character of the surrounding area and impedes
the scenic and visual qualities of the coastline visible from the public vantage point of Old Coast
Highway.
The Unpermitted Development subject to these proceedings and the ramifications of their
resulting habitat damage remain at the Subject Property. The violations must be removed so the
habitat can be restored, and the site’s temporal loss can be mitigated.
B. DESCRIPTION OF SUBJECT PROPERTY
The Subject Property is located at 37900 Old Coast Highway, approximately one mile north of
unincorporated Gualala, in Mendocino County. The Subject Property is a bluff-top lot,
overlooking the Pacific Ocean, on the west side of Highway One and Old Coast Highway. The
0.95-acre Subject Property extends from Old Coast Highway to the mean high tide line below the
bluff.
The bluff-top area of the Subject Property is part of a nearly level marine terrace. The parcel is
vegetated primarily by perennial grasses and forbs with an over story of Bishop pine (Pinus
muricata) and Monterey Cypress (Cupressus macrocarpa). An open forest consisting mostly of
native bishop pine and non-native Monterey cypress covers about two-thirds of the Subject
Property from the roadway to the single-family home sited near the bluff edge.
A botanical survey was performed in September of 2006 (See Exhibit #4) and concluded that
rare coastal bluff morning-glory (Calystegia purpurata ssp. Saxicola) and blue violet (Viola
adnunca) are present in the bishop pine forest area of the Subject Property and also within the
coastal scrub community along the bluff. The most recent survey completed in August of 2011
estimates the total population of coastal bluff morning-glory on the site to numbers between 368
and 537 individuals. Coastal bluff morning-glory is classified by the California Native Plant
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Society as a rare, threatened or endangered plant in California and is discussed at length in
Section V.E.2.b.i., below.
C. SUMMARY OF VIOLATION AND ATTEMPTS TO RESOLVE
Commission staff became aware of the violations in January of 2011. Since then, staff,
Respondents, and their representatives have worked together to resolve these violations amicably
to avoid a contested hearing and the potential for litigation. Staff first contacted Respondents
concerning the alleged violations on February 1, 2011. Since the initial notice, Staff has written
an additional sixteen letters, including ten granting various deadline extensions, and spent many
hours on the telephone and in person (see Exhibits 6, 8, 10, 12-20, 21, 23, 24, 26, 27).
Negotiations over the terms of potential consent orders began at the end of the summer, but they
eventually appeared to be stalling. Consequently, given the potential for further resource damage
resulting from the Unpermitted Development and the failure to resolve the violations informally,
Staff began proceedings for a contested enforcement action proposing the issuance of Cease and
Desist and Restoration Orders to resolve this matter. At the last minute, the day before the
mailing, Respondents agreed to the terms of the proposed Consent Orders. These Consent
Orders are attached hereto as Appendix A. Staff appreciates Respondents’ willingness to resolve
this matter amicably and without need for litigation. Staff believes that these proposed Consent
Orders are a good resolution of the violations at hand, and recommends that the Commission
approve them.
D. STAFF RECOMMENDATION
Staff recommends that the Commission issue Consent Cease and Desist Order No. CCC-12-CD07 and Consent Restoration Order No. CCC-12-CD-07 (“Consent Orders”) to address the
violations described above. Through the execution of these Consent Orders, Respondents have
agreed to: 1) cease and desist from maintaining any Unpermitted Development on the Subject
Property; 2) cease and desist from engaging in any further development on the Subject Property
unless authorized pursuant to the Coastal Act; 3) remove all Unpermitted Development; 4)
restore and revegetate the impacted areas of the Subject Property, including through the
undertaking of mitigation measures to account for the temporal loss of habitat, pursuant to an
approved restoration plan; 5) take all steps necessary to ensure compliance with the Coastal Act;
6) accept recordation of a notice of violation on the property, which will be removed as soon as
the Consent Orders have been fully complied with, and 7) pay $100,000 to resolve the penalty
claims under the Coastal Act.
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MOTION AND RESOLUTION

Motion 1: Cease and Desist Order
I move that the Commission issue Consent Cease and Desist Order No. CCC-12CD-07 pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the
issuance of the Consent Cease and Desist Order for real property located at 37900 Old Coast
Highway, Gualala, in Mendocino County. The motion passes only by an affirmative vote of a
majority of Commissioners present.
Resolution to Issue Consent Cease and Desist Order:
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The Commission hereby issues Consent Cease and Desist Order No. CCC-12CD-07, as set forth below, and adopts the findings set forth below on grounds that
development, has occurred without the requisite coastal development permit, in
violation of CDP A-1-MEN-07-021, and in violation of the Coastal Act.
Motion 2: Consent Restoration Order
I move that the Commission issue Consent Restoration Order No. CCC-12-RO-07
pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will
result in issuance of the Consent Restoration Order for real property at 37900 Old Coast
Highway, Gualala, in Mendocino County. The motion passes only by an affirmative vote
of a majority of Commissioners present.
Resolution to Issue Consent Restoration Order:
The Commission hereby issues Consent Restoration Order No. CCC-12-RO-07,
for real property located at 37900 Old Coast Highway, Gualala, in Mendocino
County, as set forth below, and adopts the findings set forth below on the grounds
that 1) development has occurred without a coastal development permit, 2) the
development is inconsistent with the Coastal Act, and 3) the development is
causing continuing resource damage.

II.

JURISDICTION

The Subject Property is located within an area covered by the Mendocino County Certified Local
Coastal Program (LCP). The County approved a Coastal Development Permit (CDP) for
development on the Subject Property in April, 2007; however, the local government’s CDP
approval was appealed to the Coastal Commission.
On July 12, 2007, the Commission found the appeal raised a substantial issue(s) with respect to
the approved project’s consistency with the County’s LCP policies, thus taking jurisdiction over
the permitting process. The applicant made revisions to the CDP application while it was
pending before the Commission, and the Commission conditionally granted CDP A-1-MEN-07021 on May 9, 2008, conditioned on Respondents satisfying several special conditions. After
Respondents complied with those special conditions that were preconditions to issuance of the
CDP, the CDP was issued by the Commission on March 4, 2009. As a result, the governing
permit is a Coastal Commission CDP.
Although the development at issue in this report is frequently referred to as “the Unpermitted
Development,” all of that unpermitted development also constitutes violations of the CDP, as the
CDP conditions specifically prohibit both changes from the approved plans without Commission
approval (Special Condition 1B) and “future improvements” to the development authorized by
the CDP without an amendment or a new CDP (Special Condition 7). Accordingly, the instant
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action is designed to enforce those permit conditions. The Commission retains jurisdiction to
enforce all of its CDPs.

III.

COMMISSION’S AUTHORITY

The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in
cases where it finds that the activity that is the subject of the order has occurred either without a
required CDP or in violation of a previously granted CDP. The Commission can issue a
Restoration Order under Section 30811 of the Coastal Act if it finds that development 1) has
occurred without a CDP, 2) is inconsistent with the Coastal Act, and 3) is causing continuing
resource damage. These criteria are all met in this case, as summarized briefly here, and
discussed in more detail in Section V, below.
The unpermitted activity that has occurred on the Subject Property clearly meets the definition of
“development” set forth in Section 30106 of the Coastal Act. Development is defined broadly
under the Coastal Act, and includes, among many other actions, the “placement of any solid
material or structure; grading, removing, dredging, mining, or extraction of any
materials;…change in the density or intensity of use of land;…construction, reconstruction,
demolition or alteration of the size of any structure…; and the removal or harvesting of major
vegetation other than for agricultural purposes…”. Pursuant to Section 30600 of the Coastal Act,
all non-exempt development in the Coastal Zone requires a CDP. No exemption from the permit
requirement applies here. In addition, the development at issue here was directly inconsistent
with CDP A-1-MEN-07-021. More specifically, the violations include, but are not limited to:
construction of a graded and paved driveway, placement of a concrete driveway roundabout
extension and concrete apron, placement of a fence that bisects the Subject Property, erection of
a fence perpendicular to the bisecting fence located near the down-coast property line,
construction of a concrete walkway, placement of concrete and gravel slurry, installation of a
water spigot and all plumbing associated with it, placement of a propane tank, and planting of
non-native vegetation, all located within or adjacent to an Environmentally Sensitive Habitat
Area (“ESHA”) and its buffers. As described more fully below, the Unpermitted Development
is inconsistent with the policies in Chapter 3 of the Coastal Act, including but not limited to:
Section 30231 (Protection of Water Quality), Section 30240 (protection of environmentally
sensitive habitat areas), Section 30251 (Protection of Scenic Areas), and Section 30253
(minimization of adverse impacts/avoiding alteration of natural land forms), and is causing
continuing resource damage, as that term is defined in the California Code of Regulations, Title
14 (“14 CCR”), Section 13190.

IV.

HEARING PROCEDURES

The procedures for a hearing on a Consent Cease and Desist Order and Restoration Order are
outlined in 14 CCR Section 13185 and 14 CCR Section 13195.
For a Consent Cease and Desist Order and Restoration Order hearing, the Chair shall announce
the matter and request that all parties, or their representatives present at the hearing identify
themselves for the record, indicate what matters are already part of the record, and announce the
rules of the proceeding, including time limits for presentations. The Chair shall also announce

8

CCC-12-CD-07, CCC-12-RO-07 (Greg and Sandra Moore)
the right of any speaker to propose to the Commission, before the close of the hearing, any
question(s) for any Commissioner, at his or her discretion, to ask of any other party. Staff shall
then present the report and recommendation to the Commission, after which the alleged
violator(s), or their representative(s), may present their position(s) with particular attention to
those areas where an actual controversy exists. The Chair may then recognize other interested
persons, after which time Staff typically responds to the testimony and to any new evidence
introduced.
The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Sections 13195
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing
after the presentations are completed. The Commissioners may ask questions to any speaker at
any time during the hearing or deliberations, including, if any Commissioner so chooses, any
questions proposed by any speaker in the manner noted above. Finally, the Commission shall
determine, by a majority vote of those present and voting, whether to issue the Consent Cease
and Desist Order and Restoration Order, either in the form recommended by the Executive
Director, or as amended by the Commission. Passage of the motion above, per the Staff
recommendation or as amended by the Commission, will result in issuance of the Consent Cease
and Desist Order and Restoration Order.

V.

FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO. CCC12-RO-07 AND CONSENT RESTORATION ORDER CCC-12-RO-07 2
A. DESCRIPTION OF SUBJECT PROPERTY

The Subject Property is located at 37900 Old Coast Highway, approximately one mile north of
unincorporated Gualala, in Mendocino County. The Subject Property is a bluff-top lot,
overlooking the Pacific Ocean, on the west side of Highway One and Old Coast Highway,
approximately 300 feet south of the intersection of the two roads. The 0.95-acre Subject
Property extends from Old Coast Highway to the mean high tide line below the bluff.
The bluff-top area of the Subject Property is part of a nearly level marine terrace. The parcel is
vegetated primarily by perennial grasses and forbs with an over story of Bishop Pine (Pinus
muricata) and Monterey Cypress (Cupressus macrocarpa). An open forest consisting mostly of
native bishop pine and non-native Monterey cypress covers about two-thirds of the parcel from
the roadway to the single-family home sited near the bluff edge.
A botanical survey was performed in September of 2006 (See Exhibit #6), which concluded that
rare coastal bluff morning-glory (Calystegia purpurata ssp. Saxicola) is present in the bishop
pine forest area of the parcel and also within the coastal scrub community along the bluff. The
2

These findings also hereby incorporate by reference the Summary at the beginning of the October 25, 2012 staff
report (“STAFF REPORT: Recommendations and Findings for Consent Cease and Desist and Restoration Orders”)
in which these findings appear, which section is entitled “Summary of Staff Recommendations,” and the section
entitled “Jurisdiction”.
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most recent survey completed in August of 2011 estimates the total population to number
between 368 and 537 individuals. The California Native Plant Society (CNPS) classifies coastal
bluff morning-glory (Calystegia purpurata sp. Saxicola), as a rare List 1B plant, indicating that
the species is rare or endangered in California and elsewhere. Mendocino County’s LCP
includes habitats of rare and endangered plants within its definition of ESHA, thus the coastal
bluff morning-glory is considered to be ESHA. The botanical survey also identified blue violet
(Viola adnunca) within the project area. Blue violet can serve as a host plant for endangered
Behren’s silverspot butterfly.
B.

DESCRIPTION OF COASTAL ACT VIOLATION

The Unpermitted Development that has occurred on the Subject Property within either the ESHA
or ESHA buffers includes, but may not be limited to: 1) construction of an impermeable concrete
driveway, creating an apron opening onto the Old Coast Highway, and expansion of the
developed area on site by constructing a concrete driveway extension with a roundabout; 2) the
erection of a fence that bisects the subject property in addition to another fence that runs
perpendicular to the bisecting fence located near the down-coast property line; 3) construction of
a concrete walkway; 4) placement of a propane tank and associated piping; 5) spreading of
concrete and gravel slurry throughout the ESHA; 6) installation of a water spigot and all
plumbing associated with it; and 7) planting of non-native vegetation. The installation of the
concrete surfaces referenced above has covered a significant portion of the Subject Property’s
surface with an impermeable plane, negatively altering the site’s drainage runoff course
increasing erosion rates, geologic instability and negatively impacting the water quality below
the bluff top. All of the above mentioned development is unpermitted, and inconsistent and in
violation of CDP No. A-1-MEN-07-021. A diagram of the location and extent of some of the
unpermitted development, created for illustrative purposes, is included as Exhibit 7.
C.

SUBJECT PROPERTY AND PERMIT HISTORY

On April 26, 2007, Mendocino County approved coastal development permit CDU #9-2006 for
development on the Subject Property (“the County CDP”) authorizing the conversion of an
existing legal, non-conforming duplex into two single-family homes by: (1) remodeling the
duplex into a single unit, including removing the second kitchen and constructing a 530-square
foot addition and a 517-square-foot deck addition; (2) constructing a 605-square-foot detached
second residential unit with a 528-square-foot garage below; (3) constructing a 510-square-foot
barn/shed with a maximum average height of 15 feet; and (4) performing associated
development including constructing an extension to the existing gravel driveway and a perimeter
fence.
An appeal was filed by Coastal Commissioners Ms. Sara Wan and Mr. Mike Reilly on May 24,
2007. The appeal was based on the County CDP being inconsistent with the County LCP
policies to, among other things, protect ESHA, including habitats of California Native Plant
Society (“CNPS”) designated rare plants, by restricting development within the ESHA and
providing appropriate buffer areas that would be no less than 50 to100 feet in width. The area
surrounding the County-approved development is designated ESHA, comprised of a coastal bluff
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morning-glory (Calystegia purpurata sp. Saxicola) population, a rare CNPS List 1B plant. The
County CDP authorized development on the site with only a 20-foot buffer around the ESHA for
the driveway expansion and a 24-foot buffer around the ESHA for the barn/shed structure. On
July 12, 2007, the Commission found that the appeal raised a substantial issue with respect to the
project’s consistency with the County LCP, including policies to protect ESHA. The
Commission continued the hearing on the matter and scheduled the de novo review of the
proposed development for subsequent meeting.
For the purposes of de novo review by the Commission, Respondents amended their project
description and submitted a series of revised project plans that changed their originally proposed
residential development, as approved by the County, to make it consistent with the County LCP
and to protect ESHA. The revisions included increasing the setback from the bluff edge and
eliminating the 510-square-foot barn/shed, the new permanent fencing around the perimeter of
property, and the gravel driveway extension. These changes, especially removing the barn/shed,
fencing, and driveway extension from the proposed project allowed a buffer of 50 feet between
the new development and ESHA. Based on these revisions, the Commission conditionally
approved CDP A-1-MEN-07-021 on May 9, 2008. The CDP required Respondents to satisfy
several special conditions prior to the issuance of the permit. Special Condition No. 1 required
Respondents to submit revised plans and a geotechnical report showing all final designs and
construction plans were consistent with the recommendations contained in the Geotechnical
Investigation Report dated June 24, 2005. Special Condition No. 2 required recordation of a
deed restriction independently binding Respondents and their successors to the Special
Conditions of the CDP. Special Condition No. 3 required Respondents to confirm that no
encroachment permit was needed from the County for any necessary driveway improvements, or
that the County of Mendocino Department of Transportation did not require the gravel driveway,
or driveway apron, be paved with concrete at all. Respondents submitted, among other things,
revised plans demonstrating that all new development would be located a minimum of 50 feet
from the ESHA. After Respondents complied with these special conditions, the CDP was issued
on March 4, 2009 (Exhibit #3).
D.

VIOLATION HISTORY

On March 24, 2010, the County of Mendocino determined that Respondents had constructed a
concrete driveway and concrete driveway apron opening onto Old Coast Highway, inconsistent
with the conditions of the CDP and without a CDP amendment. This development was some of
the exact development that Respondents had removed from their proposed project, allowing the
Commission to find the project consistent with the Coastal Act and County LCP. The County
did not report the Respondent’s paving to the Commission.
On January 13, 2011, the Commission’s Enforcement staff was notified by concerned citizens
that there was an alleged Coastal Act violation occurring on the Subject Property. The
notification stated that Respondents had completely paved the entire driveway, and that the work
began around January 3, 2011.
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On February 1, 2011, Commission staff contacted Respondents about their alleged violations
(Exhibit #6). The letter provided notice to the Respondents of the alleged violations and required
them to submit a written response by February 22, 2011, including a detailed project description
of what was constructed on the Subject Property, and a removal and restoration plan to restore
the Subject Property to be consistent with CDP A-1-MEN-07-021.
On February 17, 2011, Respondents contacted Enforcement staff and asked for a deadline
extension to submit the written response because the letter had allegedly been sent to the wrong
address initially, and Respondents had plans to go out of town for a week. Staff granted the
request and extended the deadline for submittal to March 1, 2011. Enforcement staff received a
letter from Respondents on March 1, 2011; however, the communication denied any violations
on the Subject Property (Exhibit #7).
On March 15, 2011, Commission staff met with Respondents on the Subject Property and
independently confirmed and documented the existence of the Unpermitted Development.
During the site visit, Respondents challenged the existence of the coastal bluff morning-glory on
the Subject Property. Commission staff explained that the existence of ESHA was initially
determined based on Respondents’ CDP application, which included information about ESHA
that Respondents had not contested. Respondents indicated they wanted to simply transplant the
plants to another part of the property and were reluctant to remove the driveway.
On April 14, 2011, Enforcement staff sent another letter outlining Respondents’ responsibility
for the violations and requesting an as-built site plan describing the extent of unpermitted
development (Exhibit #11). A deadline of May 4, 2011 was set for submittal of the as-built site
plan. Respondents, on April 28, 2011, again contacted Enforcement staff for an extension to
submit the materials. Enforcement staff extended the deadline to submit the as-built plans to
May 13, 2011. A hand-drawn site map, dated prior to the issuance of the CDP, was delivered to
Commission staff on May 12, 2011.
On May 27, 2011, Enforcement staff sent a letter to Respondents and his contractor, Donald
Green (Exhibit #10), summarizing the history of CDP A-1-MEN-07-021 and describing, in
detail, Respondents’ Coastal Act violations, and documenting the Unpermitted Development
activity, as described by Staff from the March 15 site visit, and the violations of several Special
Conditions of the CDP. In response to Respondents’ site map submission, the letter explained
that the hand-drawn site map, submitted on May 12, 2011, was not sufficient because the
preparation of the plan predated the CDP and did not reflect whether or not the site was
consistent with the CDP requirements. The letter requested that Respondents submit a site map
created by an architect or surveyor that reflected current conditions of the Subject Property, in
addition to taking steps to bring the property into compliance with the Coastal Act and the
previously issued CDP including submitting a CDP amendment to remove the unpermitted
development and restore the site, including an as-built site plan, a geotechnical report, and a
biological impact assessment. The letter requested a response by June 3, 2011, with a deadline
for filing a CDP amendment application by July 1, 2011.
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On June 3, 2011, Enforcement staff received a letter from Respondents asking questions about
the CDP amendment process, in addition to requesting yet another deadline extension to collect
relevant documents (Exhibit #11). As a courtesy and in an attempt to resolve the matter, on June
15, 2011, Enforcement staff sent Respondents a letter that included a CDP amendment
application. The June 15 letter described the information necessary to “complete” the
amendment application, including an as-built site plan, a biological impact report, and a
geotechnical report (Exhibit #12). The letter advised Respondents that Enforcement staff could
not guarantee the application’s acceptance. In fact, staff pointed out the relevant regulatory
language that the Executive Director may “determine that the amendment request should be
rejected for processing and filing on the basis that the proposed amendment would lessen or
avoid the intended effect of the previously approved coastal development permit,” citing 14 CCR
Section 13166(a), a copy of which was also enclosed with the letter. Staff additionally stated
that the water spigot and its plumbing did not appear to pre-date the Commission’s action on the
CDP. The spigot and its plumbing was not reported in any previous report conducted on the
Subject Property prior to the construction of the permitted and unpermitted development,
including the 1996 detailed biotic and rare plant survey completed by Respondents’ consultant,
BioConsultant LLC. The letter explained that had the water spigot and its plumbing pre-dated
the Commission action on the CDP, it would have been noted in the biological report as it was
located in the middle of ESHA. Staff further stated that Respondents’ paving of the driveway
apron was an unpermitted encroachment and they only sought a permit after-the-fact from the
County Transportation Department when the County informed them of the violation. This was
confirmed in a follow-up letter to Respondents from Commission staff dated June 21, 2011
(Exhibit #13).
On June 30, 2011, another deadline extension was requested and in a July 11, 2011 letter from
Commission staff, an additional extension of time was granted, to August 20, 2011 to submit the
CDP amendment application (Exhibit #14).
On October 16, 2011, after numerous letters and telephone conversations between Commission
staff and Respondents regarding the amendment application, including Commission staff’s
position that there was a strong likelihood that the Executive Director of the Commission would
be required to reject the submittal pursuant to 14 CCR Section 13166(a), Respondents submitted
a CDP amendment application purportedly for the removal of Unpermitted Development and the
restoration of the Subject Property. The amendment application included a cover letter
describing two alternative site plans. The two site plans described in the submittal included “Site
Plan A” that “suggests the removal of all improvements that do not conform to the CDPapproved conditions, restoring the remaining portions to the permitted requirements,” and “Site
Plan B” that “suggests following Site Plan A with the addition of a gravel/pervious pavement
area nearest the two existing garage doors.”
On November 18, 2011, Commission staff sent Respondents a letter requesting additional
information in order to find the application legally “complete” (Exhibit #19). From
Respondents’ application, it was unclear which components of the alternate plans were proposed
as part of the amendment application, and whether the proposal intended only to remove and
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restore the unpermitted driveway area, or remove and restore all unpermitted development as
described in detail in the May 27 and June 15, 2011 violation letters.
Although Respondents’ consultants remained generally in contact with Staff after the November
18, 2011 letter, the Respondents submitted no new information and did not complete the CDP
application. Staff sent a follow-up letter on February 2, 2012 (Exhibit #20). This letter
summarized the previous correspondence between Commission staff and Respondents, and
catalogued the numerous extensions granted to Respondents to submit a CDP amendment
application. Staff informed Respondents that they should promptly submit the necessary
materials to avoid formal action.
On March 26, 2012, Respondents submitted revisions to their previous submittal. Respondents
proposed removing some of the unpermitted development, while maintaining other items within
ESHA and ESHA buffers, some of which also contribute to the site’s geological instability.
These concerns about development within ESHA and ESHA buffers, and geologic instability
were the basis for issuing the violation at issue and were not resolved by the Respondents’
proposed CDP amendment.
On April 27, 2012, Commission Permitting staff responded to the March 26 submittal stating that
the Executive Director had rejected the amendment application because the proposed amendment
would lessen or avoid the effect of the previously issued permit. The letter noted that Staff had
previously informed Respondents several times that no amendment application could be
accepted if it proposed development within the ESHA or ESHA buffer and the Respondents’
March 26 amendment application did just that. Therefore, acceptance of the amendment would
lessen or avoid the intended effect of the ESHA protection principles established in the original
CDP.
The letter noted a number of CDP and Coastal Act conflicts within the application including:
(i) replacing the concrete driveway with a new permeable driveway when the CDP did not allow
for any new development regarding the then existing gravel driveway; (ii) replacing the concrete
walkway with concrete pavers and retention of the side gate to the guest house that would
encroach into the ESHA buffer (which is inconsistent with the CDP as it did not provide for any
material within the 50 foot buffer); and (iii) retaining the fence located perpendicular to the
bisecting fence near the down-coast property line, which again, were unpermitted structures
under the CDP because they extended into the ESHA and ESHA buffer.
Commission Staff noted that Respondents’ CDP application was the second time they submitted
an amendment request that would have lessened or avoided the intended effect of the CDP,
without supplying any newly discovered material information from when the original CDP was
granted, thereby not meeting the threshold criteria of Section 13166 for such an application to be
acceptable. Staff wrote that any future application to amend the CDP that proposes to replace
the concrete driveway with gravel, eliminate any development within 50 feet of ESHA, proposes
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to remove the unpermitted development and restore the property to what was conditionally
approved in the CDP, or requests after-the-fact authorization for unpermitted development to
remain where it is outside of 50 feet from ESHA, would likely not conflict with the
Commission’s action on the original CDP and could also be accepted for processing. Soon after,
Respondents began working with Commission staff to address the violations on the Subject
Property.
On May 24, 2012, the Executive Director mailed to Respondents a letter both thanking them for
their cooperation and setting forth the process to continue working towards resolving their
violations amicably. In hopes of reaching a consensual resolution to the Coastal Act violations,
the next step was entering into consent Cease and Desist and Restoration Orders. Accordingly,
in the May 24 letter, the Executive Director notified Respondents of his intent to commence
proceedings for issuance of Cease and Desist and Restoration Orders and recordation of a Notice
of Violation (NOI) to address development undertaken in violation of the terms and conditions of
their CDP (Exhibit #21) and to establish a framework to legally resolve the violation via a
consent order. In accordance with 14 CCR Sections 13181 and 13191, the letter was
accompanied by a Statement of Defense (SOD) form, and established a deadline of June 14,
2012 for its completion and return. The letter noted that the matter was tentatively scheduled for
the Commission’s July 2012 meeting.
On May 30, 2012, Respondents contacted Enforcement staff by telephone, requesting an
extension of the deadline to submit the SOD form. On June 8, 2012, Timothy Kassouni, attorney
for Respondents, sent the Executive Director a letter introducing himself and explaining that he
had been retained by Respondents to address the issues and deadlines contained in the NOI
(Exhibit #22). Further, in light of his recent retention, Mr. Kassouni also requested that the
deadline to submit the SOD be extended to June 20, 2012.
Over the next four months, Enforcement staff, Mr. Kassouni, and Mr. Moore discussed the terms
of the proposed Consent Orders. Commission staff, Respondents, and Mr. Kassouni worked
cooperatively to fully resolve the violations and their liabilities under the Coastal Act through the
acceptance of the Consent Orders. Our efforts to work together in order to resolve the violations
amicably paid off and all parties were eventually able to come to an agreement as evident within
the Consent Orders.
E.

BASIS FOR ISSUANCE OF ORDERS

1) STATUTORY PROVISIONS
(a) Consent Cease and Desist Order
The statutory authority for issuance of this Consent Cease and Desist Order is provided in
Coastal Act Section 30810, which states, in relevant part:
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(a) If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any activity
that (1) requires a permit from the commission without securing the permit or (2)
is inconsistent with any permit previously issued by the commission, the
commission may issue an order directing that person or governmental agency to
cease and desist….
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this
division, including immediate removal of any development or material…
(b) Consent Restoration Order
The statutory authority for issuance of this Consent Restoration Order is provided in Section
30811 of the Coastal Act, which states, in relevant part:
In addition to any other authority to order restoration, the commission… may,
after a public hearing, order restoration of a site if it finds that [a] the
development has occurred without a coastal development permit from the
commission, local government, or port governing body, [b] the development is
inconsistent with this division, and [c] the development is causing continuing
resource damage.
The following paragraphs set forth the basis for the issuance of the proposed Consent Cease and
Desist and Restoration Orders by providing substantial evidence that the development meets all
of the required grounds listed in Section 30810 and 30811 of the Coastal Act for the Commission
to issue a Consent Cease and Desist and Restoration Order.
2) FACTUAL SUPPORT FOR STATUTORY ELEMENTS
(a)

Development has occurred without a Coastal Development Permit and
inconsistent with CDP A-1-MEN-07-021, which the Commission Previously
Issued

As previously presented in Section III of this staff report, the activities at issue in this matter
constitute ‘development’ as defined in the Coastal Act and are therefore subject to permitting
requirements. Staff has verified that the cited development on the Subject Property is not exempt
and was conducted without a CDP and undertaken in direct violation of the terms and conditions
of CDP A-1-MEN-07-021. Because the development occurred without the required Coastal Act
authorization, this is a violation even independent of the requirements of the existing permit.
However, that CDP authorizing development consisting of converting a legal non-conforming
duplex into two single-family homes was also approved subject to several conditions that
authorized certain development to occur and also imposed restrictions on what could occur on
the Subject Property. These restrictions included the following:
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Special Condition 1.B:
The permittee shall undertake development in accordance with the approved final plans.
Any proposed changes… shall be reported to the Executive Director. No changes… shall
occur without a Commission amendment…
Special Condition 7:
This permit is only for the development described in [CDP] No. A-1-MEN-07-021. Any
future improvements to the single-family residence or other approved structures will
require a permit amendment or new coastal development permit.
The Unpermitted Development effected changes to the original project that were not authorized
by the CDP or approved through an amendment, and thus were in violation of Special Condition
1.B of the CDP. It also constituted a violation of Special Condition 7, as it involved
improvements and structures not authorized by any permit or amendment.
Additionally, the unpermitted down coast fence and driveway roundabout extension represent the
same development as, or similar development to, that which the applicant removed from its
proposed project in order to secure the Commission’s approval (based on the substantial issues it
raised with respect to its consistency with the Mendocino County LCP’s ESHA and ESHA
buffer policies). After the Commission found what it determined to be substantial issues and
prior to the de novo portion of the hearing on the appealed project, Respondents removed from
the proposed project the driveway extension and down coast fence. Specifically relying on these
changes made to the pending appealed project, staff recommended approval of the CDP
application on appeal, and the findings for the Commission’s approval reflect this fact. The
Commission then granted CDP A-1-MEN-07-021, which specifically did not include these
items. Yet, subsequent to the issuance of that permit, Respondents proceeded to build the
driveway and fence in violation of the CDP conditions. Therefore, Respondents have
undertaken development inconsistent with a previously issued CDP.
Furthermore, the erection of the fence that bisects the Subject Property, the construction of a
concrete walkway, placement of concrete and gravel slurry, installation of a water spigot and all
plumbing associated with it, placement of a propane tank, and planting of non-native vegetation,
all located within or adjacent to an Environmentally Sensitive Habitat Area (“ESHA”) and its
buffers was unpermitted and occurred without a CDP.
(b)

The Unpermitted Development at Issue is Not Consistent with the Coastal
Act

The Unpermitted Development described herein is not consistent with Section 30240 (ESHA
protection), Section 30253 (limiting adverse impacts of new development), Section 30231
(protecting biological productivity and quality of coastal waters), and Section 30251 (protecting
scenic and visual resources) of the Coastal Act, in addition to the analogous sections of the
Mendocino County LCP.
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i)

Protection of Environmentally Sensitive Habitat Areas (ESHA)

Environmentally Sensitive Habitat Areas (ESHA) is defined by Coastal Act Section 30107.5 as:
‘Environmentally sensitive area’ means any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special
nature or role in an ecosystem and which could be easily disturbed or degraded
by human activities and developments.
The Mendocino County Land Use Plan (“LUP”) uses an essentially identical definition of ESHA
in Section 3.1, as follows:
Any areas in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could easily
disturbed or degraded by human activities and development.
Coastal Act Section 30240 states:
(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade such areas, and shall be compatible with the
continuance of such habitat areas.
LUP Section 3.1-7 states:
A buffer area shall be established adjacent to all environmentally sensitive habitat areas.
The purpose of this buffer area shall be to provide for a sufficient area to protect the
environmentally sensitive habitat from significant degradation resulting from future
developments. The width of the buffer area shall be a minimum of 100 feet, unless an
applicant can demonstrate, after consultation and agreement with the California
Department of Fish and Game, and the County Planning Staff, that 100 feet is not
necessary to protect the resources of that particular habitat area… The buffer area shall
be measured from the outside edge of the environmentally sensitive habitat areas and
shall not be less than 50 feet in width… Development permitted within a buffer area
shall generally be the same as those uses permitted in the adjacent environmentally
sensitive habitat area and must comply at a minimum with each of the following
standards:
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1. It shall be sited and designed to prevent impacts which would significantly
degrade such areas;
2. It shall be compatible with the continuance of such habitat areas by maintaining their
functional capacity and their ability to be self-sustaining and to maintain natural species
diversity;
3. Structures will be allowed in the buffer area only if there is no other feasible site
available on the parcel.

Coastal Zoning Code Section 20.496.020 sets out the Development Criteria for ESHA and other
Resource Areas and states:
(A) Buffer Areas. A buffer area shall be established adjacent to all environmentally
sensitive habitat areas. The purpose of this buffer area shall be to provide for a sufficient
area to protect the environmentally sensitive habitat from degradation resulting from
future developments and shall be compatible with the continuance of such habitat areas.
(1) Width. The width of the buffer area shall be a minimum of one hundred (100) feet,
unless an applicant can demonstrate, after consultation and agreement with the
California Department of Fish and Game, and County Planning Staff, that one hundred
(100) feet is not necessary to protect the resources of that particular habitat area from
possible significant disruption caused by the proposed development. The buffer area
shall be measured from the outside edge of the Environmentally Sensitive Habitat Areas
and shall not be less than fifty (50) feet in width.
The Subject Property contains coastal bluff morning-glory (Calystegia purpurata
ssp.Saxicola), a perennial herb in the Convolvulaceae family with growth limited to
coastal dunes, scrub, and bluffs in Marin, Sonoma and Mendocino counties. The plant is
categorized on the California Native Plant Society (CNPS) List 1B as “rare, threatened or
endangered” in California. 3 Coastal bluff morning-glory received this classification
based on holding just 30 element occurrences 4 in California, only 21 of which have been
spotted within the last 20 years; out of these 21, only 6 demonstrate good long term
viability that they will survive the next 50 years. The true rarity of this ESHA establishes
its significance to the region and why every effort must be taken to support its prosperity.
ESHA, as defined in Section 30107.5 of the Coastal Act and Section 3.1 of the
Mendocino County LUP, is “any area in which plant or animal life or their habitats are
either rare or especially valuable because of their special nature or role in an ecosystem
and which could be easily disturbed or degraded by human activities and developments”.
3

This categorization meets the definitions of Section 1901, Chapter 10 (Native Plant Protection Act) and Sections
2062 and 2067 (California Endangered Species Act) of the California Department of Fish and Game Code, and the
plants are therefore eligible for state listing. Additionally, plants under this categorization are also identified as rare
under CEQA, based on the criteria outlined in Section 15380(b) of the California Environmental Quality Act.

4

The California Native Plant Society defines plant element occurrences as populations, or groups of populations of
plants, animals, or natural communities found within 0.25 miles and not separated by significant habitat
discontinuities.
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Thus, the Coastal Act and LUP establish a two part test for determining ESHA. The first
part requires determining whether an area including plants or animals or their habitats is
either: (a) rare; or (b) especially valuable because of their special nature or role in an
ecosystem. If so, then the second part asks whether such plants, animals, or habitats
could be easily disturbed or degraded by human activities. If so, then the area where such
plants, animals, or habitats are located is deemed ESHA by Section 30107.5 and LUP
Section 3.1.
Coastal bluff morning-glory’s CNPS List 1B “rare, threatened or endangered”
classification meets the rarity test and thus satisfies the first part of the two part test for
determining ESHA. The second part of the test is also satisfied because CNPS
determined the coastal bluff morning-glory’s rare classification based, in part, on the
threatening role development, foot traffic, and non-native plants play in having a negative
effect on the plant’s limited element occurrences. Since the two part ESHA test is
satisfied, coastal bluff morning-glory is considered ESHA under both the Coastal Act and
Mendocino County LUP and warrants protection.
Coastal Zoning Code Section 20.496.020 and Mendocino County LCP Section 3.1-7
protect ESHA by mandating buffer areas between development and existing ESHA.
Both provisions require a buffer area of ideally 100 feet but no less than 50 feet under
circumstances when the habitat can be protected within the reduced space. The
Commission appealed the 2007 County CDP based on, among other things, its
inconsistencies with these ESHA protection policies. The County-approved development
did not provide a sufficient buffer between proposed development and the ESHA
contained on the property as mandated by the County LCP.
Under Coastal Act Section 30604, the Commission is required to uphold the integrity of
Certified Local Coastal Programs and ensure the strong policies in place to protect ESHA are
upheld and that all locally approved CDPs are consistent with the local LCP. The Commission
appealed the County-issued CDP based on the mandated ESHA protection policies. Section
30604 requires that all CDPs issued be in conformity with the Certified LCP. The local approval
of the 20 foot setback and development within ESHA raised substantial issues with respect to the
project’s consistency with the ESHA protection policies of the County’s LCP. Moreover, upon
the Commission taking jurisdiction over the CDP, Respondents submitted revisions to the
proposed development, eliminating the Down-Coast Fence and Driveway Extension, and
providing a 50 foot buffer for reasonable ESHA protection. Based on these revisions, in May
2008 the Commission conditionally issued CDP A-1-MEN-07-021, determining that the
minimum 50 foot buffer offered by the revised proposal was sufficient to protect the ESHA and
consistent with Mendocino County LCP. The CDP was issued in March 2009 conditioned upon
satisfaction of several special conditions, including Nos. 4, 6 and 7 that ensured the protection of
the site’s ESHA.
In early 2011, Enforcement staff confirmed that Unpermitted Development had occurred on the
Subject Property that was not only inconsistent with the CDP issued by the Commission, but also
not consistent with the ESHA protection policies in the Coastal Act and the County LCP.
Coastal Act Section 30240, Coastal Zoning Code Section 20.496.020, and LUP Section 3.1-7
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carefully limit development within and adjacent to ESHA in order to protect against significant
resource disruption. The Unpermitted Development on the Subject Property all impacts the
identified ESHA and ESHA buffer areas in ways that directly conflict with these provisions as
well as with the terms of CDP A-1-MEN-07-021. For example, the development that is within
the actual ESHA is in direct conflict with Section 30240’s requirement that the only types of
development allowed within ESHA are “uses dependent on such resources.” All of the
Unpermitted Development within ESHA and ESHA buffers is elective and not dependent on the
presence of coastal bluff morning-glory, thus not consistent with Section 30240. In addition, by
virtue of its presence within the ESHA it directly displaces plants that could be growing where it
is, and the preclusion of such plants is, by definition, a significant disruption of its habitat value.
As mentioned above, the Commission issued the CDP conditioned upon satisfying several
special conditions, some of which were established to ensure the protection of the ESHA on the
site. Special Conditions 4(a) and 6(a) required no construction activities could encroach on the
ESHA protected by the temporary exclusion/construction fencing. Respondents violated these
conditions by dumping and spreading the concrete gravel slurry into the ESHA, as well as
installing the water spigot and associated materials into the ESHA. The Unpermitted
Development has inhibited the ESHA’s ability to grow and spread naturally throughout its
habitat because said Unpermitted Development is occupying the space necessary to allow for its
expansion.
Respondents have made the argument that the Unpermitted Development has not inhibited the
ESHA’s ability to grow and spread naturally but instead, their actions have fostered ESHA
expansion, citing the Biological Impact Assessment Survey of August 2011 which documents
ESHA growth from the last survey conducted in 2006 (Exhibit #29). However, what the
Respondents did not note is that the referenced biological report actually goes on to explain what
caused the ESHA influx and why it is likely to be temporary. The report, written by
Respondents’ biologist, attributed the ESHA’s expansion to both the Respondents’ cutting down
trees that opened up the tree canopy, allowing for increased sun exposure, and the soil
disturbance from grading. Although the ESHA has expanded, so has the area’s naturalized
velvet grass population which competes with coastal bluff morning-glory for space, nutrients and
light. The velvet grass’ expansion within the ESHA reduces coastal bluff morning-glory’s
ability to spread, which the Respondents’ biologist predicts will likely lead to a population
decline. However, the biologist further predicts that if the Unpermitted Development is
removed, the “coastal bluff morning-glory is likely to spread into the areas now covered by the
driveway, sidewalk and cement slurry, and [would] re-establish in the area disturbed by fence
removal” (Exhibit #29).
Therefore, the Unpermitted Development that occurred on the Subject Property within ESHA
and adjacently located within its mandated 50 foot buffer are disrupting the coastal bluff
morning-glory’s habitat and potential growth, in contravention of the Coastal Act and
Mendocino County LCP policies in place to protect environmentally sensitive habitats. Actions
to remove the unpermitted development and the revegetation mitigation process will be
undertaken pursuant to the Orders. This restoration work will ensure that habitat connectivity
will be restored and ecosystem services re-established.
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ii)

Minimization of Adverse Impacts/Geologic Stability

Coastal Act Section 30253 states in part that new development shall:
1) Minimize risks to life and property in areas of high geologic, flood and fire hazard.
2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.
Mendocino County LUP Policy 3.4-9 provides:
Any development landward of the blufftop setback shall be constructed so as to ensure
that the surface and subsurface drainage does not contribute to the erosion of the bluff
face or to the instability of the bluff itself.
Further, the Mendocino County Coastal Zoning Code Section 20.5000.010(A)(3) states that
development in Mendocino will, in relevant part:
Neither create nor contribute significantly to erosion, geologic instability or destruction
of the site or surrounding areas.
The Coastal Act and the Mendocino County LCP both require that any new development within
areas of high geologic hazard must neither create nor contribute to erosion, or geologic
instability from subsurface drainage or otherwise. Coastal bluffs, such as the one located on the
Subject Property and impacted by the unpermitted development, are unique geomorphic features
that are characteristically unstable. Additionally, the coastal bluffs are the type of geologically
hazardous land contemplated under the Coastal Act and LCP, because by their nature, coastal
bluffs are subject to erosion from uncontrolled surface or sub-surface water runoff and are
impacted by wave impact and sea-level rise.
Section 30253 of the Coastal Act requires that new development minimize risk to life and
property in areas of high geologic, flood and fire hazard, and assure stability and structural
integrity. In fact, the June 24, 2005 “Bace Geotechnical Report” submitted with Respondents’
original CDP application provided: “care should be taken to intercept and divert concentrated
surface flows and subsurface seepage away from… the edges of ocean bluffs. Concentrated
flows such as from roof downspouts, driveways, area drains and the like, should, where practical,
be collected in a close pipe and discharged into a road drainage system. A less desirable
alternative would be to have runoff uniformly dispersed away from the structure and edges of the
bluff…” Based on these findings, Special Condition 1A of CDP A-1-MEN-07-021
acknowledged the danger of erosion and instability at the bluff by requiring “All final design and
construction plans, including bluff setback, foundations, grading, and drainage plans, shall be
consistent with the recommendations contained in the Geotechnical Investigation report dated
June 24, 2005 prepared by Bace Geotechnical…”
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The Respondents’ installation of impermeable concrete pavement over the previously approved
gravel driveway, the impermeable concrete driveway roundabout extension and driveway apron,
and impermeable concrete walkways have altered the drainage runoff course on the property and
are not consistent with the Coastal Act nor the LCP’s erosion prevention policies. In addition,
collecting and directing roof top drainage and the like toward and over the bluff edge will
increase erosion and increase geologic instability. Increasing impermeable surfaces through
paving lessens the ability for runoff and rainfall to permeate naturally into the ground. As water
collects on impermeable surfaces, run-off accelerates, increasing the potential for erosion and
sheet-flow run off toward and over the coastal bluff. This altered drainage path represents a
potential threat to the geological stability of the bluff adjacent to the Subject Property, in addition
to having a negative impact on Pacific Ocean water quality. Allowing the unpermitted concrete
to remain on the Subject Property contradicts Section 30253 and Section 30231 of the Coastal
Act, as well as Mendocino County LUP Policy 3.4-9, and Section 30231 of the Coastal Act
dealing with water quality. Therefore, the development that is the subject of these proceedings is
inconsistent with Section 30253 of the Coastal Act and the analogous policies of the County
LCP.
Removal of the concrete driveway, driveway extension and apron, and walkway, and restoration
of the previously approved gravel driveway and submittal of a geotechnical report addressing
drainage issues will be undertaken pursuant to the Orders. This work will ensure that the surface
and subsurface drainage patterns will cease their negative impacts on the bluff’s erosion rates,
the property’s geologic stability, Pacific Ocean water quality, and restore the visual qualities of
the Subject Property.
iii) Water Quality
Coastal Act Section 30231 states in part relating to water quality that:
The biological productivity and the quality of coastal waters… shall be maintained and,
where feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff, preventing depletion of
ground water supplies and substantial interference with surface waterflow.
Mendocino County LUP Policy 3.1-25 states:
The Mendocino Coast is an area containing many types of marine resources of statewide
significance. Marine resources shall be maintained, enhanced and, where feasible,
restored; areas and species of special biologic or economic significance shall be given
special protection; and the biologic productivity of coastal waters shall be sustained.
Adding to the importance of water quality discussion that was mentioned within the
“Minimization of Adverse Impacts/ Geologic Stability” section above, the Mendocino County
LUP and The Coastal Act both recognize the importance of protecting the biological productivity
of coastal waters. The Subject Property is an ocean-fronting, bluff top parcel, which inevitably
raises questions about water runoff originating from the Subject Property and draining down the
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bluff towards the ocean. This runoff can contain entrained sediment and other pollutants that
contribute to degradation of the quality of coastal waters.
The unpermitted concrete driveway, apron, and driveway extension have drastically increased
the Subject Property’s impervious surface area, not only negatively contributing to the quantity
of water runoff from the property into the Pacific Ocean but also contributing to the depletion of
ground water supplies and interfering with surface waterflow, which is not consistent with
Coastal Act Section 30231. Removing the concrete driveway, apron, and driveway extension
and restoring the surfaces to a permeable surface such as gravel, as required within their CDP,
would bring the Subject Property into conformity with the Mendocino County LUP and the
Coastal Act.
iv) Scenic Resources
Coastal Act Section 30251 states in part relating to scenic qualities that:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of the surrounding
areas, and, where feasible, to restore and enhance visual quality in visually degraded
areas.
Mendocino County LUP Policy 3.5-1 states in applicable part:
The scenic and visual qualities of Mendocino County coastal areas shall be considered
and protected as a protected resource of public importance. Permitted development shall
be sited and designed to protect views to and along the ocean and scenic coastal areas,
to minimize the alteration of natural landforms, to be visually compatible with the
character of surrounding areas, and where feasible, to restore and enhance visual quality
in visual degraded areas. New development in highly scenic areas designated by the
County of Mendocino Coastal Element shall be subordinate to the character of its setting.
The Mendocino County LUP requires the protection of the scenic and visual qualities of its
coastal areas and only allows for new development that does not impede on the public views of
said scenic coastal areas. The Down-Coast Fence is predominantly a 4-foot high chain link fence
with the seaward end of the fence extending well above 6 feet in height. This type of chain link
fence in visually incompatible with the character of the surrounding area, as required by Coastal
Act section 30251 and under Mendocino County LUP Policy 3.5-1, because the surrounding
neighbors’ fences are comprised of short wood stakes. Additionally, the exceptionally tall
portions of the Down-Coast Fence impede the scenic and visual qualities of the coastline visible
from the public vantage point of Old Coast Highway county road in a manner that is also
inconsistent with Coastal Act section 30251 and Mendocino County LUP Policy 3.5-1. The
removal of the Down-Coast Fence pursuant to the Consent Orders would restore the scenic and
visual qualities of the bluff top and bring the Subject Property into conformity with section
30251 and the Mendocino County LUP.
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(c) Unpermitted Development is Causing Continuing Resource Damage
The unpermitted development is causing ‘continuing resource damage’, as those terms are
defined by Section 13190 of the Commission’s regulations.
(i) Definition of Continuing Resource Damage
Section 13190(a) of the Commission’s regulations defines the term ‘resource’ as it is used in
Section 30811 of the Coastal Act as follows:
‘Resource’ means any resource that is afforded protection under the policies of Chapter 3
of the Coastal Act, including but not limited to public access, marine and other aquatic
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal
areas.
The term ‘damage’ in the context of Restoration Order proceedings is defined in Section
13190(b) as follows:
‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.
In this case, the resources affected include the habitat and ecosystem functions provided by the
impacted coastal bluff morning-glory, as well as the geologic stability of the site. Coastal bluff
morning-glory is classified as an ESHA because of its rare, threatened and endangered status in
California; the Coastal Act and Mendocino County LCP mandate its protection through
restricting development within the plant’s growth area and corresponding 100 to 50 foot buffer
areas. The Unpermitted Development was placed within the ESHA and ESHA buffer and
therefore impacted the coastal bluff morning-glory and its buffer area, reducing the quality of the
habitat, and affecting the abundance it would have had but for the disruption resulting from the
Unpermitted Development.
The term ‘continuing’ is defined by Section 13190(c) of the Commission’s regulations as
follows:
‘Continuing’, when used to describe ‘resource damage’, means such damage, which
continues to occur as of the date of issuance of the Consent Restoration Order.
The Unpermitted Development subject to these proceedings, and the ramifications of their
resulting habitat damage, remain at the Subject Property. As described in previous sections, the
Unpermitted Development has and continues to negatively impact the ESHA on the Subject
Property. Clearly, the Unpermitted Development that remains on the Subject Property is
occupying land that would have otherwise been available for the plants or its necessary habitat
buffer, is detrimentally impacting the bluff’s geologic stability, negatively affecting the Pacific
Ocean’s water quality, and impeding scenic resources. The Respondents’ actions, and the results
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thereof, continue to impact these coastal resources by preventing the native ecosystems from
existing or functioning properly.
As described above, the Unpermitted Development is causing adverse impacts to resources
protected by the Coastal Act that continue to occur as of the date of this proceeding, and
therefore damage to resources is “continuing” for purposes of Section 30811 of the Coastal Act.
The damage caused by the Unpermitted Development described above satisfies the regulatory
definition of “continuing resource damage.” Therefore, the third and final criterion for issuance
of a Restoration Order is satisfied.
(d)

Orders are Consistent with Chapter 3 of the Coastal Act

The Consent Orders, attached to this staff report, are consistent with the resource protection
policies found in Chapter 3 of the Coastal Act. The Consent Orders require Respondents to
remove, and restore the land occupied by, development inconsistent with the CDP including: the
driveway, the driveway extension, driveway apron, bisecting fence, down coast property line
fence, walkway, water spigot, concrete and gravel slurry, and propane tank. Additionally, the
Consent Orders require Respondents to cease and desist from conducting any further unpermitted
development on the Subject Property. Further, the Consent Orders require restoration of
impacted areas and additional mitigation work to account for the temporal loss of habitat during
the time the Unpermitted Development was in place. Failure to restore the site would lead to
potential invasion of non-native plant species and destruction of the site’s ESHA, and would be
inconsistent with the resource protection policies of the Coastal Act. The intent of the Consent
Orders is to remove Unpermitted Development and restore native habitat, which would improve
ESHA. Additionally, the Consent Orders would restore the unpermitted concrete driveway and
driveway extension to a permeable surface that reduces erosion, reduces risks to bluff instability,
and allows for more groundwater on the site and cleaner quality of water runoff into the Pacific
Ocean. Therefore, the proposed Consent Orders are consistent with Sections 30240, 30231,
30251, and 30253. Further, by restoring native vegetation, the proposed project will increase the
abundance and viability of the ESHA and restore the Subject Property’s ecosystem.
Therefore, the Consent Cease and Desist and Restoration Orders are consistent with the Chapter
3 policies of the Coastal Act.
3) BASIS FOR RECORDATION OF A NOTICE OF VIOLATION
Under the Coastal Act, a Notice of Violation (“NOVA”) may be recorded against property that
has been developed in violation of the Coastal Act. The NOVA is recorded in the office of the
county recorder where the property is located and appears on the title to the property. The
NOVA serves a protective function by notifying prospective purchasers that a Coastal Act
violation exists on the property and that anyone who purchases the property may be responsible
for the full resolution of the violation. The statutory authority for the recordation of a NOVA is
set forth in Coastal Act Section 30812. The Respondents here, as part of the Consent Orders,
agreed to recordation of a NOVA. This NOVA will be removed as soon as the violations are
fully resolved, as provided for in both 30812 and the Consent Orders, themselves

26

CCC-12-CD-07, CCC-12-RO-07 (Greg and Sandra Moore)
F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
The Commission finds that the issuance of the Consent Orders to compel removal of the
unpermitted development and restoration of the Subject Property is exempt from any applicable
requirements of the California Environmental Quality Act of 1970, Cal. Pub. Res. Code
§§ 21000 et seq. (CEQA), and will not have significant adverse effects on the environment,
within the meaning of CEQA. These Consent Orders are exempt from the requirement of
preparation of an Environmental Impact Report, based on Sections 15061(b)(2), 15307, 15308
and 15321 of the CEQA Guidelines (14 CCR).
G. SUMMARY OF FINDINGS OF FACT
1. Greg and Sandra Moore are the owners of the property located at 37900 Old Coast Highway,
Gualala, Mendocino County, CA (“Subject Property”). The Subject Property at issue herein
is identified by the Mendocino County Assessor’s Office as APN 145-121-03. The property
is located within the Coastal Zone.
2. The Commission found, in its approval of Coastal Development Permit (CDP) No. A-1MEN-07-021, which authorized development on the Subject Property, that the property
contains Environmentally Sensitive Habitat Areas, namely large swaths of rare coastal bluff
morning-glory (Calystegia purpurata ssp.Saxicola).
3. Greg and Sandra Moore undertook development on the Subject Property without the required
Coastal Act permit and inconsistent with CDP No. A-1-MEN-07-021.
4. Greg and Sandra Moore are liable for the removal, restoration, and payment of penalties
pursuant to the Coastal Act.
5. The Unpermitted Development is not consistent with Chapter 3 of the Coastal Act and is
causing “continuing resource damage” within the meaning of Coastal Act Section 30811 and
Title 14, California Code of Regulations, Section 13190.
6. Coastal Action Section 30810 authorizes the Commission to issue a cease and desist order in
these circumstances. Coastal Act Section 30811 authorizes the Commission to issue a
restoration order in these circumstances.
7. The work to be performed under these Consent Orders, if completed in compliance with the
Orders and the plans required therein, will be consistent with Chapter 3 of the Coastal Act.
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APPENDIX A: Consent Cease and Desist
and Restoration Orders

CONSENT CEASE AND DESIST ORDER CCC-12-CD-07 AND CONSENT
RESTORATION ORDER CCC-12-RO-07
1.0

Consent Cease and Desist Order CCC-12-CD-07. Pursuant to its authority under
California Public Resources Code (‘PRC’) Section 30810, the California Coastal
Commission (‘Commission’) hereby orders and authorizes Greg and Sandra Moore, and
all their successors, assigns, employees, agents, contractors, and any persons acting in
concert with any of the foregoing (hereinafter collectively referred to as ‘Respondents’)
to:
1.1

Cease and desist from engaging in any further development, as that term is
defined in PRC Section 30106, that would normally require a coastal development
permit on the property identified in Section 8.0, below (‘Subject Property’),
unless authorized pursuant to the Coastal Act, PRC Sections 30000-30900, which
includes through these Consent Orders.

1.2

Cease and desist from maintaining on the Subject Property any of the following:
(a) any Unpermitted Development (defined in Section 9.0, below), including any
of the unpermitted physical structures and materials on the Subject Property, or
other unpermitted changes in the intensity of use to the Subject Property, resulting
therefrom; or (b) development inconsistent with Commission Coastal
Development Permit No. A-1-MEN-07-021.

1.3

Remove, pursuant to the approved removal plan discussed in Section 5.4 below,
all physical items placed or allowed to come to rest on the Subject Property as a
result of Unpermitted Development, including, but not necessarily limited to:
1) Graded and paved driveway; 2) concrete driveway roundabout
extension; 3) the chain-link fence that bisects the Subject Property; 4)
fence that runs near the down-coast property line and also connects to the
existing residence; 4) concrete walkway; 5) concrete and gravel slurry; 6)
water spigot and all plumbing associated with it, but not including the
existing water line that serves the main fence; and; 7) propane tank located
in the northeastern portion of the property.

1.4

Fully and completely comply with the terms and conditions of the Consent
Restoration Order CCC-12-RO-07, as provided in Section 2.0, below.

2.0

Consent Restoration Order CCC-12-RO-07. Pursuant to its authority under PRC
Section 30811, the Commission hereby orders and authorizes Respondents to restore the
Subject Property as described in Section 5.0, below.

3.0

NATURE OF ORDERS AND OF CONSENT
Through the execution of Consent Restoration Order CCC-12-RO-07 and Consent Cease
and Desist Order CCC-12-CD-07 (hereinafter collectively referred to as “these Consent

Moore Consent Cease and Desist and Restoration Orders
CCC-12-CD-07 & CCC-12-RO-07
Page 2 of 16

Orders”), Respondents agree to comply with the terms and conditions of these Consent
Orders. These Consent Orders authorize and require the removal and restoration
activities, among other things, outlined in these Consent Orders. Any development
subject to Coastal Act permitting requirements that is not specifically authorized under
these Consent Orders requires a Coastal Development Permit. Nothing in these Consent
Orders guarantees or conveys any right to development on the Subject Property other
than the work expressly authorized by these Consent Orders.
Respondents further agree to condition any contracts for work related to these Consent
Orders upon an agreement that any and all employees, agents, and contractors, and any
persons acting in concert with any of the foregoing, adhere to and comply with the terms
and conditions set forth herein.

Provisions Common to Both Orders. CCC-12-CD-07 and CCC-12-RO-07 are hereinafter
collectively referred to as ‘these Consent Orders’.
4.0

Definitions
4.1

‘Driveway’ The concrete driveway that paved over a pre-existing gravel
driveway on the Subject Property.

4.2

‘Driveway Extension’ The roundabout attached to the Driveway, part of which is
located within a 50 foot buffer around sensitive habitat that was established by
Coastal Development Permit (‘CDP’) A-1-MEN-07-021.

4.3

‘Driveway Apron’ The concrete apron opening onto the Old Coast Highway
consisting of the 15 feet paved area from Old Coast Highway to the Driveway.

4.4

‘Walkway’ The concrete walkway that extends from the Driveway Extension
along the southern side of the residence, part of which is located within a 50 foot
buffer around sensitive habitat that was established by CDP A-1-MEN-07-021.

4.5

‘Down-Coast Fence’ The chain-link fence near the southeastern parcel boundary
including the fence that connects to the existing residence (adjacent to APN 145121-04-00).

4.6

‘Bisecting Fence’ The section of fence which is connected to the gate crossing
the Driveway approximately 117 feet from the northeast property boundary and
crossing the width of the property from approximately the northwestern property
line to the Down-Coast Fence.

4.7

‘Water Spigot’ The water spigot installed within the designated ESHA or ESHA
buffer located between the existing residence and Old Coast Highway, and all
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associated pipes and plumbing, but not including the existing water line that
serves the main residence.
4.8

5.0

‘Concrete and Gravel Slurry’ The accumulation of construction waste spread
within the designated ESHA or ESHA buffer located between the existing
residence and Old Coast Highway.

Restoration Plan.
5.1

Prepare and Implement a Restoration Plan as described below to restore impacted
areas on the Subject Property. Within 90 days of issuance of these Consent
Orders, Respondents shall submit a proposed Restoration Plan for the review and
approval of the Commission’s Executive Director. The Restoration Plan shall
include a Removal Plan, Geotechnical Plan, Revegetation Plan, Monitoring Plan,
and Mitigation Plan consistent with the provisions below for removal of, and
restoration of the land occupied by and adjacent to:
The Driveway, Driveway Extension, Driveway Apron, Down-Coast Fence,
Bisecting Fence, Walkway, Water Spigot, Concrete and Gravel Slurry, and
propane tank.

5.2

General Provisions.
(A)

The Restoration Plan shall be prepared by a qualified restoration
ecologist(s), resource specialist(s), and/or engineer (‘Specialist(s)’). Prior
to the preparation of the Restoration Plan, Respondents shall submit for
the Executive Director’s review and approval the qualifications of the
proposed Specialist(s), including a description of the educational
background, training and experience of the proposed Specialist(s) related
to the preparation and implementation of the Restoration Plan described
herein. If the Executive Director determines that the qualifications of
Respondents’ proposed Specialist(s) are not adequate to conduct such
restoration work, he/she shall notify Respondents and, within 20 days of
such notification, Respondents shall submit for the Executive Director’s
review and approval an alternative Specialist to each one rejected.

(B)

The Restoration Plan shall include a schedule/timeline of activities, the
procedures to be used, and identification of the parties who will be
conducting the restoration or restoration-related activities.

(C)

The Restoration Plan shall include a detailed description of all equipment
to be used. All tools utilized shall be hand tools, which includes any hand
held tools to remove concrete, such as jackhammers, unless the Specialist
demonstrates to the satisfaction of the Executive Director that mechanized
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equipment is needed and will not impact resources protected under the
Coastal Act, including, but not limited to: geological stability, integrity of
landforms, freedom from erosion, and the existing native vegetation.
(1)

(D)

If the use of mechanized equipment is proposed, the Restoration
Plan shall include limitations on the hours of operations for all
equipment and a contingency plan that addresses, at a minimum: 1)
impacts from equipment use; 2) potential spills of fuel or other
hazardous releases that may result from the use of mechanized
equipment and responses thereto; and 3) best management
practices that demonstrate how water quality and coastal water
resources will be protected. The Restoration Plan shall designate
areas for staging of any construction equipment and materials,
including receptacles and temporary stockpiles of graded materials,
all of which shall be covered on a daily basis.

The Restoration Plan shall specify that no demolition or construction
materials, debris, or waste shall be placed or stored where it may enter
sensitive habitat, receiving waters or a storm drain, or be subject to wind
or runoff erosion and dispersion.
(1)

All stock piles and construction materials shall be covered,
enclosed on all sides, shall be located as far away as possible from
drain inlets and any waterway, and shall not be stored in contact
with the soil.

(E)

The Restoration Plan shall identify the location of the disposal site(s) for
the off-site disposal of all materials removed from the Subject Property
and all waste generated during restoration activities pursuant to these
Consent Orders. If a disposal site is located in the Coastal Zone and is not
an existing sanitary landfill, a coastal development permit is required for
such disposal. All hazardous waste must be disposed of at a suitable
licensed disposal facility.

(F)

The Restoration Plan shall specify the methods to be used during and after
restoration to stabilize the soil and make it capable of supporting native
vegetation. Such methods shall not include the placement of retaining
walls or other permanent structures, grout, geogrid or similar materials.
Any soil stabilizers identified for erosion control shall be compatible with
native plant recruitment and establishment. The Restoration Plan shall also
include all measures that will be installed on the Subject Property and
maintained until the impacted areas have been revegetated to minimize
erosion and the transport of sediment.
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(G)

5.3

The Restoration Plan shall identify all areas on which the Restoration Plan
is to be implemented, and upon which the restoration will occur
(‘Restoration Area’). The Restoration Plan shall also state that prior to the
initiation of any restoration or removal activities, the boundaries of the
Restoration Area shall be physically delineated in the field, using
temporary measures such as fencing stakes, colored flags, or colored tape.
The Restoration Plan shall state further that all delineation materials shall
be removed when no longer needed and verification of such removal shall
be provided in the annual monitoring report that corresponds to the
reporting period during which the removal occurred.

Geotechnical Plan.
(A)

Respondents shall submit a Geotechnical Plan, prepared by a qualified
Specialist, approved pursuant to Section 5.2(A), as part of the Restoration
Plan, to address changes in drainage from the unpermitted development
and the removal and restoration activities.
(1)

5.4

The drainage control measures must be installed and fully
functional on the Restoration Area prior to or concurrent with the
initial removal and restoration activities required by these Consent
Orders and maintained throughout the removal/restoration process
to minimize geologic instability across the site.

(B)

The Geotechnical Plan shall: 1) include a narrative report describing all
run-off and drainage changes resulting from the Unpermitted
Development; 2) include a narrative report describing all run-off and
drainage changes resulting from the removal of the unpermitted
development and restoration of the subject property; and 3) identify and
delineate on a site or grading plan the locations of all drainage control
measures.

(C)

The plan shall indicate that Respondents shall commence implementation
of the Geotechnical Plan within no more than thirty (30) days of approval
of the Restoration Plan. Additionally, in those areas where drainage
control measures may be immediately necessary, Respondents shall install
said measures in a timely manner to as to avoid further resource impacts.

Removal Plan.
(A)

As part of the Restoration Plan, Respondents shall submit a Removal Plan,
prepared by a qualified Specialist, approved pursuant to Section 5.2(A), to
govern the removal and off-site disposal of all Unpermitted Development,
including all physical structures and materials on the Subject Property
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resulting therefrom from the Unpermitted Development, required to be
removed pursuant to these Consent Orders.
(1)

5.5

The Removal Plan shall include a site plan showing the location
and identity of everything to be removed from the Subject
Property.

(B)

The Removal Plan shall provide that removal activities shall not disturb
areas outside of the Restoration Area. Measures for the restoration of any
area disturbed by the removal activities shall be included within the
Revegetation Plan. These measures shall include the restoration of the
areas from which the unpermitted development was removed, and any
areas disturbed by those removal activities.

(C)

The plan shall indicate that Respondents shall commence removal of the
Unpermitted Development, including any of the unpermitted physical
structures and materials resulting there from, by commencing
implementation of the Removal Plan no more than thirty (30) days from
the date of approval of the Restoration Plan.

(D)

Respondents shall complete the removal of all items listed for removal in
the Removal Plan within 60 days of the Restoration Plan’s approval, with
the exception of the approximately 39-foot section of the Down-Coast
Fence connecting the existing residence to the downcoast property line
and the propane tank, which Respondents shall remove within 270 days of
commencement of implementation of the Removal Plan.

Revegetation Plan.
(A)

Respondents shall submit a Revegetation Plan, prepared by a qualified
Specialist, as approved under Section 5.2(A), above, as part of the
Restoration Plan, outlining the measures necessary to revegetate the
Restoration Area. The Revegetation Plan shall include detailed
descriptions, including graphic representations, narrative reports, and
photographic evidence as necessary, submitted pursuant to requirements
of Section 5.6(B), of vegetation in the Restoration Area prior to any
development undertaken on the Subject Property, and the current state of
the Subject Property. The Revegetation Plan shall demonstrate that the
areas impacted by the Unpermitted Development on the Subject Property
will be restored using plant species endemic to and appropriate for the area
in which the unpermitted activities occurred.

(B)

The Revegetation Plan shall identify the natural habitat type that is the
model for the restoration and describe the desired relative abundance of
particular species in each vegetation layer. This section shall explicitly lay
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out the restoration goals and objectives for the revegetation. Based on
these goals, the plan shall identify the species that are to be planted, and
provide a rationale for and describe the size and number of container
plants and the rate and method of seed application. The Revegetation Plan
shall indicate that plant propagules and seeds must come from local, native
genetic stock.
(1)

If plants, cuttings, or seed are obtained from a nursery, the nursery
must certify that the materials used are of local origin and are not
cultivars. The Revegetation Plan shall provide specifications for
preparation of nursery stock. Technical details of planting methods
(e.g. spacing, micorrhyzal inoculation, etc.) shall be included.

(C)

The Revegetation Plan shall include a detailed description of the methods
that shall be utilized to restore the Restoration Area to the condition that
existed prior to the unpermitted development occurring.

(D)

The Revegetation Plan shall include a map showing the type, size, and
location of all plant materials that will be planted in the Restoration Area;
the location of all non-native plants to be removed from the Restoration
Area; the topography of all other landscape features on the site; and the
location of photographs taken of the Restoration Areas that will provide
reliable photographic evidence for annual monitoring reports, as described
in Section5.6(B)(1), below.

(E)

The Revegetation Plan shall include a detailed explanation of the
performance standards that will be utilized to determine the success of the
restoration. The performance standards shall identify that ‘x’ native
species appropriate to the habitat should be present, each with at least ‘y’
percent cover or with a density of at least ‘z’ individuals per square meter.
The description of restoration success shall be described in sufficient
detail to enable an independent specialist to duplicate it.

(F)

The Revegetation Plan shall include a schedule for installation of plants
and removal of non-native plants. Respondents shall not employ nonnative plant species, which could supplant native plant species in the
Restoration Area.
(1)

If the planting schedule requires planting to occur at a certain time
of year beyond deadlines set forth herein, the Executive Director
may, at the written request of Respondents, extend the deadlines as
set forth in Section 15.0 of these Consent Orders in order to
achieve optimal growth of the vegetation.
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(2)

(G)

The Revegetation Plan shall describe the proposed use of artificial inputs,
such as irrigation, fertilizer or herbicides, including the full range of
amounts of the inputs that may be utilized. The minimum amount
necessary to support the establishment of the plantings for successful
restoration shall be utilized. No permanent irrigation system is allowed in
the Restoration Area. Temporary above ground irrigation to provide for
the establishment of plantings is allowed for a maximum of three (3) years
or until the revegetation has become established, whichever comes first.
(1)

(H)

5.6

The Revegetation Plan shall demonstrate that all non-native
vegetation within the Restoration Area will be eradicated prior to
any remedial grading and revegetation activities on the Subject
Property. In addition, the Revegetation Plan shall specify that nonnative vegetation removal shall occur year round, for the duration
of the restoration project, as defined in Section 5.6.

If, after the three (3) year time limit, the vegetation planted
pursuant to the Revegetation Plan has not become established, the
Executive Director may, upon receipt of a written request from
Respondents, allow for the continued use of the temporary
irrigation system. The written request shall outline the need for and
duration of the proposed extension.

Respondents shall complete removal and revegetation no more than sixty
(60) days after approval of the Restoration Plan.

Monitoring Plan.
(A)

The plan shall indicate that Respondents shall submit a Monitoring Plan,
as part of the Restoration Plan, that describes the monitoring and
maintenance methodology, including sampling procedures, sampling
frequency, and contingency plans to address potential problems with
restoration activities or unsuccessful restoration of the area. The
Monitoring Plan shall specify that the restoration Specialist shall conduct
at least four site visits annually for the duration of the monitoring period
set forth in Section 5.6(B), at intervals specified in the Restoration Plan,
for the purposes of inspecting and maintaining, at a minimum, the
following: all erosion control measures; non-native species eradication;
trash and debris removal; and the health and abundance of original and/or
replacement plantings.

(B)

Respondents shall submit a written report, on an annual basis and during
the same one-month period of each year (no later than December 31st of
the first year), for five (5) years from the completion of implementation of
the Revegetation Plan, according to the procedure set forth under Section
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5.10, for the review and approval of the Executive Director, prepared by
the qualified Specialist, evaluating compliance with the approved
Restoration Plan. These reports shall also include photographs taken
during the periodic site inspections pursuant to 4.6(A), at the same time of
year, from the same pre-designated locations (as identified on the map
submitted pursuant to 5.5(D)) indicating the progress of recovery in the
Restoration Areas.
(1)

The locations from which the photographs are taken shall not
change over the course of the monitoring period unless
recommended changes are approved by the Executive Director,
pursuant to Section 21.0 of these Consent Orders.

(C)

If periodic inspections or the monitoring reports indicate that the
restoration project or a portion thereof is not in conformance with the
Restoration Plan, or these Consent Orders, or has failed to meet the goals
and/or performance standards specified in the Restoration Plan,
Respondents shall submit a revised or supplemental Restoration Plan
(‘Revised Restoration Plan’) for review and approval by the Executive
Director. The Revised Restoration Plan shall be prepared by a qualified
Specialist, approved by the Executive Director, and shall specify measures
to correct those portions of the restoration that have failed or are not in
conformance with the original approved Restoration Plan, or these
Consent Orders. The Executive Director will then determine whether the
Revised Restoration Plan must be processed as a modification of these
Consent Orders, a new Restoration Order, or a new or amended coastal
development permit. After the Revised Restoration Plan has been
approved, these measures, and any subsequent measures necessary to
carry out the original approved Restoration Plan, shall be undertaken by
Respondents as required by Executive Director until the goals of the
original approved Restoration Plan have been met. Following completion
of the Revised Restoration Plan’s implementation, the duration of the
monitoring period, set forth in Section 5.6(D), shall be extended for at
least a period of time equal to that during which the project remained out
of compliance, but in no case less than two annual reporting periods.

(D)

At the end of the five (5) year monitoring period (or other duration, if the
monitoring period is extended pursuant to Section5.6(C)), Respondents
shall submit, according to the procedure set forth under Section 5.10, a
final detailed report prepared by a qualified Specialist for the review and
approval of the Executive Director.
(1)

If this report indicates that the restoration has in part, or in whole,
been unsuccessful, based on the requirements of the approved
Restoration Plans, Respondents shall submit a Revised Restoration
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Plan, in accordance with the requirements of Section 5.6(C) of the
Consent Orders, and the monitoring program shall be revised
accordingly.
5.7

Upon approval of the Restoration Plan (including the Removal, Geotechnical,
Revegetation, and Monitoring Plans) by the Executive Director, Respondents
shall fully implement each phase of the Restoration Plan consistent with all of its
terms, and the terms set forth herein. At a minimum, Respondents shall complete
all work described in the Restoration Plan, except for the work described in the
Monitoring Plan, no later than sixty (60) days after the Restoration Plan is
approved. The Executive Director may extend this deadline or modify the
approved schedule for good cause pursuant to Section 14.0 of these Consent
Orders.

5.8

Within thirty (30) days of the completion of the work described pursuant to each
phase (Removal Plan, Geotechnical, and Revegetation Plan), Respondents shall
submit, according to the procedures set forth under Section 5.10, a written report,
prepared by a qualified Specialist, for the review and approval of the Executive
Director, documenting all restoration work performed on the Subject Property
pursuant to the specific component of the Restoration Plan. This report shall
include a summary of dates when work was performed and photographs taken
from the pre-designated locations (as identified on the map submitted pursuant to
Section 5.5(B)) documenting implementation of the respective components of the
Restoration Plan, as well as photographs of the Subject Property before the work
commenced and after it was completed.

5.9

Mitigation. Respondents shall submit a Mitigation Plan, prepared by a qualified
Specialist, as approved under Section 5.2(A), above, as part of the Restoration
Plan, outlining proposed mitigation activities that provide for the creation of an
additional 7,000 square feet of habitat on the Subject Property by, among other
things, the planting of vegetation native to this location in coastal Mendocino
County including, but not limited to, coastal bluff morning glory and blue violet.
The Mitigation Plan shall include a map showing the location of the 7,000 square
foot mitigation area. The mitigation area shall be located on the Subject Property
between the Old Coast Highway and the existing residence, but shall not be
located within existing ESHA. The Mitigation Plan shall be prepared consistent
with the requirements set forth in Section 5.2, above.
Respondents shall begin implementation of the Mitigation Plan within sixty (60)
days of approval of by the Executive Director, and shall complete all elements of
the Plan based upon the deadlines provided in the Plan, but in any case no later
than ninety (90) days from the approval of the Plan by the Executive Director.
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5.10

All plans, reports, photographs and other materials required by these Consent
Orders shall be sent to:
California Coastal Commission
Attn: Margaret Weber
45 Fremont Street, Ste 2000
San Francisco, CA 94105
With a copy sent to:
California Coastal Commission
Attn: Nancy Cave
45 Fremont Street, Ste 2000
San Francisco, CA 94105

Additional Provisions Common to Both Orders.

6.0

Revision of Deliverables. The Executive Director may require revisions to deliverables
under these Consent Orders, and the Respondents shall revise any such deliverables
consistent with the Executive Director’s specifications, and resubmit them for further
review and approval by the Executive Director, by the deadline established by the
modification request from the Executive Director. The Executive Director may extend the
deadline for submittals upon a written request and a showing of good cause, pursuant to
Section 15.0 of these Consent Orders.

7.0

Persons Subject to these Orders. Greg and Sandra Moore and all their successors,
assigns, employees, agents, and anyone acting in concert with any of the foregoing, are
jointly and severally subject to all the requirements of these Consent Orders.
Respondents agree to undertake the work required herein, and agree to cause their current
and future employees and agents, and any contractors performing any of the work
contemplated or required herein and any persons acting in concert with any of these
entities to comply with the terms and conditions of these Consent Orders. By executing
these Consent Orders, Respondents attest that they have the authority to conduct the work
on the Subject Property required by these Consent Orders and agree to obtain all
necessary permissions (access, etc.) to conduct and complete the work required to resolve
the violations addressed herein.
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8.0

Identification of the Subject Property. The property that is the subject of these Consent
Orders is located at 37900 Old Coast Highway, Gualala, Mendocino County, California,
and is also identified as Mendocino County Assessor’s Parcel Number 145-121-03-00.

9.0

Unpermitted Development. As used in these Consent Orders, the term “Unpermitted
Development” refers to any and all “development,” as that term is defined in the Coastal
Act (PRC section 30106), that has occurred on the Subject Property and required
authorization pursuant to the Coastal Act, but for which no such permit was obtained.
The Unpermitted Development at issue in these Consent Orders includes, but is not
necessarily limited to:
9.1

The installation of an impermeable concrete driveway and other unpermitted
development, including:
(A)

Paving over the pre-existing gravel driveway on the Subject Property to
create the Driveway.

(B)

Construction of the unpermitted Driveway Apron opening onto the Old
Coast Highway Frontage Road and attached to the Driveway.

(C)

Construction of the unpermitted Driveway Extension connected to the
Driveway.

9.2

The construction of the unpermitted Down-Coast Fence, and Bisecting Fence.

9.3

The construction of the Walkway extending around the southern side of the
residence.

9.4

The installation of the unpermitted Water Spigot.

9.5

Spreading concrete and gravel slurry.

9.6

Placement of a propane tank.

10.0

Commission Jurisdiction. The Commission has jurisdiction over resolution of these
alleged Coastal Act violations pursuant to PRC Section 30810 and 30811. Respondents
agree not to contest the Commission’s jurisdiction to issue or enforce these Consent
Orders.

11.0

Resolution of Matter Via Settlement.
11.1

Respondents have submitted a “Statement of Defense” form as provided for in
Section 13181 and 13191 of Title 14 of the California Code of Regulations, but in
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light of the proposed settlement have agreed not to assert these defenses and have
agreed not to contest the legal and factual bases, the terms, or the issuance of
these Consent Orders, including the allegations of Coastal Act violations
contained in the Notice of Intent to Commence Cease and Desist and Restoration
Order Proceedings and to Record a Notice of Violation, dated May 24, 2012.
Specifically, Respondents have agreed not to contest the issuance or enforcement
of these Consent Orders at a public hearing or any other proceeding.
11.2

Respondents do not object to recordation by the Executive Director of a notice of
violation, pursuant to Public Resources Code Section 30812(b). Accordingly, a
notice of violation will be recorded after issuance of these Consent Orders. No
later than thirty days after the Commission determines that Respondents have
fully complied with these Consent Orders, and has received from Respondents the
rescission fee required by the County Recorder’s Office, the Executive Director
shall record a notice of rescission of the notice of violation, pursuant to Section
30812(f). The notice of rescission shall have the same effect of a withdrawal or
expungement under Section 405.61 of the Code of Civil Procedure.

11.3

Nothing in these Consent Orders will restrict the submittal of any future
application(s) by Respondents for coastal development permits and/or
amendments to existing permits, for proposed development on the Subject
Property. Said proposed development may include, but is not limited to, a new
fence and gate on the down-coast property line with connection to the existing
residence, and a new propane tank and gas line. Nothing herein provides any
assurance of the Commission’s approval of any future application(s) by
Respondents for coastal development permits and/or amendments to existing
permits.

12.0

Effective Date and Terms of the Consent Orders. The effective date of these Consent
Orders is the date these Consent Orders are issued by the Commission. These Consent
Orders shall remain in effect permanently unless and until rescinded by the Commission.

13.0

Findings. These Consent Orders are issued on the basis of the findings adopted by the
Commission, as set forth in the document entitled “Staff Report and Findings for Consent
Cease and Desist Order No. CCC-12-CD-07 and Consent Restoration Order No. CCC12-RO-07.” The activities authorized and required in these Consent Orders are consistent
with the resource protection policies set forth in Chapter 3 of the Coastal Act. The
Commission has authorized the activities required in these Consent Orders as being
consistent with the resource protection policies set forth in Chapter 3 of the Coastal Act.

14.0

Settlement/Compliance Obligation.
14.1

In light of the intent of the parties to resolve these matters in settlement,
Respondents have agreed to pay a monetary settlement in the amount of
$100,000. Respondents agree to make an initial payment of $20,000 within 60
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days of the issuance of these Consent Orders. Thereafter, Respondents agree to
make 4 additional $20,000 payments on June 15, 2013, December 15, 2013, June
15, 2014, and December 15, 2014, respectively. The settlement monies shall be
deposited in the Violation Remediation Account of the California Coastal
Conservancy Fund (See Public Resources Code Section 30823), or into such other
public account as authorized by applicable California law at the time of the
payment, and as designated by the Executive Director. The settlement payments
shall be submitted to the Commission’s San Francisco Office, at the address
provided in Section 5.10, to the attention of Margaret Weber of the Commission,
payable to the account designated under the Coastal Act, and include a reference
to the numbers of these Consent Orders.
14.2

Strict compliance with these Consent Orders by all parties subject thereto is
required. Failure to comply with any term or condition of these Consent Orders,
including any deadline contained in these Consent Orders, unless the Executive
Director grants an extension under Section 15.0, will constitute a violation of
these Consent Orders and shall result in Respondents being liable for stipulated
penalties in the amount of $1,000 per day per violation. Respondents shall pay
stipulated penalties regardless of whether Respondents have subsequently
complied. If Respondents violate these Consent Orders, nothing in this agreement
shall be construed as prohibiting, altering, or in any way limiting the ability of the
Commission to seek any other remedies available, including imposition of civil
penalties and other remedies pursuant to Public Resources Code Sections 30820,
30821.6, and 30822 as a result of the lack of compliance with the Consent Orders
and for the underlying Coastal Act violations described herein.

15.0

Deadlines. Prior to the expiration of the deadlines established by these Consent Orders,
Respondents may request from the Executive Director an extension of the deadlines.
Such a request shall be made in writing, 10 days in advance of the deadline, and directed
to the Executive Director, care of Margaret Weber, in the San Francisco office of the
Commission. Staff will respond to such a request expeditiously. The Executive Director
may grant an extension of deadlines upon a showing of good cause, if the Executive
Director determines that Respondents have diligently worked to comply with their
obligations under these Consent Orders, but cannot meet deadlines due to unforeseen
circumstances beyond their control.

16.0

Severability. Should any provision of these Consent Orders be found invalid, void or
unenforceable, such illegality or unenforceability shall not invalidate the whole, but the
Consent Orders shall be construed as if the provision(s) containing the illegal or
unenforceable part were not a part hereof.

17.0

Site Access. Respondents shall provide access to the Subject Property at all reasonable
times to Commission staff and any other agency having jurisdiction over the work being
performed under these Consent Orders. Nothing in these Consent Orders is intended to
limit in any way the right of entry or inspection that any agency may otherwise have by
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operation of any law. The Commission staff may enter and move freely about the
portions of the Subject Property on which the violations are located, and on adjacent
areas of the Subject Property for purposes, including, but not limited to: viewing the areas
where development is being performed pursuant to the requirements of these Consent
Orders; inspecting records; and contracts relating to the site; and overseeing, inspecting
and reviewing the progress of Respondents’ implementation of the Restoration Plan and
compliance with these Consent Orders. Inspections shall be undertaken at times
agreeable to Respondents and within a minimum of 24 hours notice.
18.0

Government Liabilities. Neither the State of California, the Commission, nor its
employees shall be liable for injuries or damages to persons or property resulting from
acts or omissions by Respondents in carrying out activities pursuant to these Consent
Orders, nor shall the State of California, the Commission or its employees be held as a
party to any contract entered into by Respondents or their agents in carrying out activities
pursuant to these Consent Orders.

19.0

Settlement via Consent Orders. In light of the desire to settle this matter via these
Consent Orders and avoid litigation, pursuant to the agreement of the parties as set forth
in these Consent Orders, Respondents hereby agree not to seek a stay pursuant to PRC
section 30803(b) or to challenge the issuance and enforceability of these Consent Orders
or to challenge the Commission’s jurisdiction in this matter in a court of law or equity,
and waive any pre-existing right to do so.

20.0

Settlement of Claims. The Commission and Respondents agree that these Consent
Orders settle the Commission’s monetary claims for relief from Respondents for the
violations of the Coastal Act alleged in the Notice of Intent dated May 24, 2012 (“NOI”),
occurring prior to the date of these Consent Orders, (specifically including claims for
civil penalties, fines, or damages under the Coastal Act, including under Public
Resources Code Sections 30805, 30820, and 30822), with the exception that, if
Respondents fail to comply with any term or condition of these Consent Orders, the
Commission may seek monetary or other claims for both the underlying violations of the
Coastal Act and for the violation of these Consent Orders. In addition, these Consent
Orders do not limit the Commission from taking enforcement action due to Coastal Act
violations on the Subject Property beyond those that are the subject of the NOI.

21.0

Successors and Assigns. These Consent Orders shall run with the land, binding
Respondents, including successors in interest, heirs, assigns, and future owners of the
Subject Property. Respondents agree that they shall provide notice to all successors,
assigns, and potential purchasers of the Subject Property of any remaining obligations
under these Consent Orders. These Consent Orders are a personal legal obligation and
Respondents are responsible for the work required by these Consent Orders without
regard to the ownership of their property adjacent to the Subject Property.
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22.0

MocliticatioDs ud Auumdments. Except as provided inSectioll 15.0, and other
minor non-11ubslatJijve modifications, anbject to agreement between the Bxecu:tive
Director and R.espondants, these Consem OJ:ders maybe amended or modiiied
only in accordance wilh the lltalldsrd$ and procedures set forth in Section
13188(b) and Section 13197 of the Comtnission's admicislrative regulations.

23.0

Govenuneu.t JuriBdictl.on. 'ThOSB Consent Orde.:s shall be intmpreted, construed,
goveml:d; and enforced undr:r and pursaant to the laws of the State of California.

24.0

IDtD,gxation. These Cooso:ml Orders constitute the CDtire agreement between the
parties and 1lll!Y not be amended, supplemmted, or modified elltcept as prcwided in
these Consellt Orders.

25.0

stlpwatioll. Respondents and tlleinepmentative~ attest that ~ey have reviewed
the tem1s of these Consent Orders and um!en;tand that their cODSent is final and
stipulate to its issuan.oo by the Commission..

26.0

Dilmi11al ofRequsa. lmmediately upon isswlnceofthese Conscnt Orders,
Respondenls hereby withdraw any outstaruling requests lhat they 1llliY have made
undct the Public Recorda Act, Cal. Govt. Code sections 6250 et seq., for J;tlcgrds
ftom. the California Coastal Cotlllllission.

IO-Zll-t'(
SandraMome

Date

Executed in Santa Monica, California on behalf t~f the Califomia Coostal Com.olission:

Date

---------------------------

