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SUBJECT: STAFF RECOMMENDATION ON CITY OF CARLSBAD MAJOR LCP
AMENDMENT CAR-MAJ-3-10A (Inclusionary Housing) for Commission Meeting
of March 7-9, 2012

SYNOPSIS
The subject LCP implementation plan amendment was submitted and filed as complete
on January 26, 2011. A one-year time extension was granted on April 13, 2011. The last
date for Commission action on this item is April 26, 2012. This is the first component of
two unrelated items submitted as LCP Amendment No. 3-10 to be heard by the
Commission. The second component, LCPA 3-10B (Golf Course Revisions), which
involves both land use plan and implementing ordinance revisions, is also scheduled for
the March, 2012 hearing.
SUMMARY OF AMENDMENT REQUEST
The City of Carlsbad is proposing to revise its zoning ordinance in order to comply with
recent case law regarding inclusionary housing. Primarily, the zoning amendment will
clarify that inclusionary housing requirements apply to projects proposing rental units
only if the developer receives direct financial assistance, offsets, or any incentive
specified in density bonus law and agrees by contract to limit rents. The proposed
amendment would only affect the application of inclusionary requirements to rental
projects; the application of inclusionary housing standards to ownership projects,
including conversion of apartments into condominiums would not change. The proposed
amendment additionally includes “housekeeping” revisions to the existing inclusionary
housing language. The intent and major policies and/or standards will not otherwise be
modified.
SUMMARY OF STAFF RECOMMENDATION
Staff is recommending approval of the amendment as submitted. The proposed changes
can be found consistent with the City’s certified land use plan and will not result in
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impacts to coastal resources or public access. It can therefore be found consistent with,
and adequate to carry out, the land use plan as submitted.
The appropriate resolution and motion may be found on Page 4. The findings for
approval of the Implementation Plan Amendment as submitted also begin on Page 4.
BACKGROUND
In 2009, a Los Angeles developer won a case challenging the city's inclusionary
requirement. The court concluded that unless a developer has received some sort of
benefit for providing affordable housing, requiring reduced rate rental units conflicts
with, and is preempted by, the rent control provisions of the Costa-Hawkins Rental
Housing Act ("Costa-Hawkins"), which allows residential landlords to set rent levels at
the commencement of a tenancy. Palmer/Sixth St. Properties v. City of Los Angeles, 175
Cal.App.4th 1396 (2009),

ADDITIONAL INFORMATION
Further information on the City of Carlsbad LCP Amendment 3-10A may be obtained
from Toni Ross, Coastal Planner, at (619) 767-2370.
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PART I. OVERVIEW
A. LCP HISTORY
The City of Carlsbad's certified LCP contains six geographic segments, as follows: Agua
Hedionda, Mello I, Mello II, West Batiquitos Lagoon/Sammis Properties, East Batiquitos
Lagoon/Hunt Properties, and Village Redevelopment. Pursuant to Sections 30170(f) and
30171 of the Public Resources Code, the Coastal Commission prepared and approved
two portions of the LCP, the Mello I and II segments in 1980 and 1981, respectively.
The West Batiquitos Lagoon/ Sammis Properties segment was certified in 1985. The
East Batiquitos Lagoon/Hunt Properties segment was certified in 1988. The Village
Redevelopment Area LCP was certified in 1988; the City has been issuing coastal
development permits there since that time. On October 21, 1997, the City assumed
permit jurisdiction and has been issuing coastal development permits for all segments
except Agua Hedionda. The Agua Hedionda Lagoon LCP segment is a deferred
certification area until an implementation plan for that segment is certified. The proposed
amendment is a citywide ordinance revision and will therefore affect all six LCP
segments.
B. STANDARD OF REVIEW
Pursuant to Section 30513 of the Coastal Act, the Commission may only reject zoning
ordinances or other implementing actions, as well as their amendments, on the grounds
that they do not conform with, or are inadequate to carry out, the provisions of the
certified land use plan. The Commission shall take action by a majority vote of the
Commissioners present.
C. PUBLIC PARTICIPATION
The City has held Planning Commission and City Council meetings with regard to the
subject amendment request. All of those local hearings were duly noticed to the public.
Notice of the subject amendment has been distributed to all known interested parties.
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PART II. LOCAL COASTAL PROGRAM SUBMITTAL - RESOLUTIONS
Following a public hearing, staff recommends the Commission adopt the following
resolutions and findings. The appropriate motion to introduce the resolution and a staff
recommendation are provided just prior to each resolution.
I.

MOTION:

I move that the Commission reject the Implementation Program
Amendment for the City of Carlsbad LCP Amendment No. 3-10A
as submitted.

STAFF RECOMMENDATION OF CERTIFICATION AS SUBMITTED:
Staff recommends a NO vote. Failure of this motion will result in certification of the
Implementation Program Amendment as submitted and the adoption of the following
resolution and findings. The motion passes only by an affirmative vote of a majority of
the Commissioners present.
RESOLUTION TO CERTIFY IMPLEMENTATION PROGRAM AMENDMENT
AS SUBMITTED:
The Commission hereby certifies the Implementation Program Amendment for the City
of Carlsbad as submitted and adopts the findings set forth below on grounds that the
Implementation Program Amendment conforms with, and is adequate to carry out, the
provisions of the certified Land Use Plan, and certification of the Implementation
Program Amendment will meet the requirements of the California Environmental Quality
Act, because either 1) feasible mitigation measures and/or alternatives have been
incorporated to substantially lessen any significant adverse effects of the Implementation
Program Amendment on the environment, or 2) there are no further feasible alternatives
or mitigation measures that would substantially lessen any significant adverse impacts on
the environment that will result from certification of the Implementation Program.

PART III. FINDINGS FOR APPROVAL OF THE CITY OF CARLSBAD
IMPLEMENTATION PLAN AMENDMENT, AS SUBMITTED
A. AMENDMENT DESCRIPTION
The City of Carlsbad is proposing to revise its zoning ordinance in order to comply with
recent case law regarding inclusionary housing. Primarily, the zoning amendment will
clarify that inclusionary housing requirements apply to projects proposing rental units
only if the developer receives direct financial assistance, offsets, or any incentive
specified in density bonus law and agrees by contract to limit rents. The proposed
amendment would only affect the application of inclusionary requirements to rental
projects; the application of inclusionary housing standards to ownership projects,
including conversion of apartments into condominiums would not change. The proposed
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amendment additionally includes “housekeeping” revisions to the existing inclusionary
housing language. The intent and major policies and/or standards will not otherwise be
modified.
B. FINDINGS FOR APPROVAL
The standard of review for LCP implementation submittals or amendments is their
consistency with and ability to carry out the provisions of the certified LUP.
a) Purpose and Intent of the Ordinance. The purpose of the Inclusionary
Housing Ordinance - Chapter 21.85, is to ensure that all residential development,
including all master planned and specific planned communities, and all residential
subdivisions, provide a range of housing opportunities for all identifiable economic
segments of the population, including households of lower and moderate income.
b) Major Provisions of the Ordinance. As currently certified, the major
provisions of the ordinance require that fifteen percent of all residential development be
restricted to and affordable to lower-income households. The ordinance additionally
requires that development proposals with greater than 10 units also provide at least ten
percent of the lower-income units with three or more bedrooms. The ordinance also
permits, under certain conditions, alternatives or in-lieu fees in place of inclusionary
housing requirements.
c) Adequacy of the Ordinance to Implement the Certified LUP Segments.
The purpose of the LCP amendment stems from a July 2009 Court of Appeal decision in
Palmer/Sixth Street Properties, L.P. v. City of Los Angeles (Palmer). In this case, the
court determined that local inclusionary requirements for rental units are pre-empted by
State law regarding rent control, unless the developer agrees by contract to limit rent in
exchange for “direct financial contribution” or any other forms of assistance specified in
density bonus law.
Therefore, the subject LCP amendment proposes modifications to its existing ordinance
pertaining to the provision of inclusionary housing. As modified, the ordinance requires
that 15 percent of ownership and qualifying rental units be restricted for lower-income
housing. As modified, the inclusionary housing requirements would apply to rental units
only when the developer receives direct financial assistance, offsets, or any incentive of
the type specified in density bonus law pursuant to the provisions of the City’s density
bonus ordinance (Chapter 21.86), and that the developer agrees by contract to limit rents
for below market-rate rental units. The general provisions pertaining to density bonuses
and the associated inclusionary housing requirements are not being modified. In
addition, the proposed revisions do not modify the availability of either inclusionary or
density bonus measures for these units.
The City of Carlsbad’s certified Land Use Plan(s) do not contain any policy pertaining to
inclusionary housing and therefore, the proposed modification can be found consistent
with the City’s certified Land Use Plan. The certified land use plan segments do contain
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policies that support maximum public access to the shoreline; and, although the Coastal
Act no longer contains housing provisions, inclusionary housing supports access for all
incomes in the coastal zone. Further, the amendment does not conflict with any coastal
zone regulations, land use designations, or policies with which development must
comply. Thus, proposed amendment can be found consistent with and adequate to
implement the City’s LCP, and it can therefore be approved as submitted.
It is important to note, however, that in the process of reviewing the subject LCP
amendment, it came to light that a previous LCP amendment (1-06D/Density Bonus
Revisions), had not been accurately incorporated into the City’s certified Implementation
Plan. In that amendment, the City proposed modifications to two chapters of its zoning
code, Chapter 21.85 (Inclusionary Housing) and 21.86 (Density Bonus). The
Commission reviewed the City’s submittal and certified the amendment with three
revisions to the City’s proposed language. These revisions included that, for
development located in the coastal zone, any offsets provided associated with
inclusionary housing or density bonus shall be consistent with the City’s certified LCP.
Additionally, the Commission revised the language to include that development on
constrained lands identified as undevelopable shall be excluded from the total areas of the
project site when calculating maximum density. All of these revisions were included to
help protect any sensitive habitat that could be impacted by relaxed development
standards associated with inclusionary housing and density bonuses. The City certified
the Commission’s revisions on May 13, 2008 through Ordinance No. NS-889. However,
the revisions have not yet been included in the City’s published zoning document. These
revisions have also not been incorporated into the City’s zoning ordinance that is
available on its website. Commission staff has notified the City of this issue, and they
have indicated that this oversight will be corrected immediately.

PART IV. CONSISTENCY WITH THE CALIFORNIA ENVIRONMENTAL
QUALITY ACT (CEQA)
Section 21080.5 of the California Environmental Quality Act (CEQA) exempts local
government from the requirement of preparing an environmental impact report (EIR) in
connection with its local coastal program. The Commission's LCP review and approval
program has been found by the Resources Agency to be functionally equivalent to the
EIR process. Thus, under CEQA Section 21080.5, the Commission is relieved of the
responsibility to prepare an EIR for each LCP.
Nevertheless, the Commission is required, in a LCP submittal or, as in this case, a LCP
amendment submittal, to find that the approval of the proposed LCP, or LCP, as
amended, conforms to CEQA provisions, including the requirement in CEQA section
21080.5(d)(2)(A) that the amended LCP will not be approved or adopted as proposed if
there are feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may have on the
environment. 14 C.C.R. §§ 13542(a), 13540(f), and 13555(b). The proposed zoning
amendments will not result in adverse impacts on coastal resources or public access. The
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Commission finds that there are no feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the LCP
amendment may have on the environment. Therefore, in terms of CEQA review, the
Commission finds that approval of the LCP amendment will not result in any significant
adverse environmental impacts.
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