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June 19, 2012

JUN 21 2012
Kanani Brown EORNIA
7575 Metropolitan Dr. St 103 COASTAL COMMISSION
San Diego, CA 92108 SAN DIEGO COAST DISTRICT

1108 Van Nuys St
San Diego, CA 92109

RE: NO PERMANENT ROPE AT CHILDREN'S POOL (6-11-078)

To the Coastal Commission,

I strongly oppose a permanent rope at Children’s Pool. The city started this whole mess
by creating safe spaces for the seals (not letting people on the fiat rock, then widening
the “no people” zone in the water and finally letting the seals haul out onto the sand).

As the seals were protected, their population grew. The person in charge of enforcing
the Mammal Protection Act even spoke to City Council years ago and told them not to
let the seals haul out onto the sand, predicting an increase in seals and this present
problem. Having lived within blocks of the Children’s Pool for 20 years, | saw the kids in
the water in the day, and the seals come in at night. Intervention by us has caused this
imbalance. Basic science knows you cannot protect one species over another-
unnatural selection. Please let nature take it course!! No more intervention. The
people and the seals will work it out, as they did for all those years in the past.

NO PERMANENT ROPE

Thanks,

P
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Dr. Diane Fons




Gaspar De Portola Middle School
11010 Clairemont Mesa Boulevard
San Diego, CA 92124

May 31, 2012

Mr. Steve Blank

California Coastal Commission
45 Fremont St. ,Suite 2000
San Francisco, CA 94105

Dear Mr. Blank:

Why have we not solved the La Jolla Seals problem? | would like for you to vote against the permanent
rope barrior. | believe the seals should not be allowed to stay at the La Jolla Children’s Pool.

My first reason for wanting the seals gone is La Jolla Children’s Pool was originally made for the children
of La Jolla. However, for more than a decade, colonies of seals have polluted the Children’s Pool. A rope
barrier designed to discourage people from disturbing harbor seals at the Children's Pool.

My second reason is that the seals use the children’s pool as a toilet. The seals inhabit the beach year-
round.

Some people say they want the seals to stay. They say they attract many people which bring in money.
They are also great learning experience for the young kids. And if we move them what
will they do with the pups? They will come back.

I am against the seals staying because they are a huge disturbance . They pollute the beach by going to
the bathroom they also leave food debris in the ocean which attracts annoying seagulls.

In conclusion, the seals really shouldn’t able to stay because they just make the pool smell. Make sure
that the kids of La Jolla get their pool back. Thank you for considering my request.

Sincerely,

NNFAYS (‘:r@oc
Nicole Gregory j ‘R‘E@E TD\’

" JUN 2 0 2012
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To Whom It May Concern, g CALIFORNIA

: ‘COASTAL COMMISSION
I am an ocean recreatlonahst who freedives for pleasure and for food. I have spent W@a‘%@ AST BISTRIET
the Children’s Pool beach in La Jolla for purposes of gathering lobster and fish, or mostly, to
simply enjoy the surrounding beauty of the ocean while diving. The Children’s Pool is a critical
access point to the ocean for me because of the man-made sea wall, which during prevailing
moderate to heavy swell conditions, makes it the only safe entry for spear fishermen in the La
Jolla area. In addition, I have enjoyed on many occasions beach “get-togethers” with my friends
at the Children’s Pool in which we grill our fresh catch and enjoy sharing the beach with the

seals.

It is very important to me that the California Coastal Commission uphold the conditions of the
Children’s Pool Land trust, which states, besides the amended language introduced in 2009
relating to a “marine mammal park,” that the beach shall remain “a bathing pool for children,
parkway, highway, playground and recreational purposes, and to such other uses as maybe
incident to, or convenient for the full enjoyment of such purposes” as well as guaranteeing “The
absolute right to fish in the waters of the Pacific Ocean over said tidelands or submerged lands,
with the right of convenient access to said waters over said lands for said purpose is hereby
reserved to the people of the State of California.” These are the terms which the Coastal
Commission needs to keep in mind when making a decision on a year around rope barrier. Is a
beach roped off year around “convenient for the full enjoyment of such purposes?” Does a year
around rope guarantee the “right of convenient access to said waters” for the purpose of fishing?
The Coastal Commission is best advised to reject any proposals for such an obstruction to beach
access that the year around rope represents.

The stated mission of the California Coastal Commission is to “Protect, conserve, restore, and
enhance environmental and human-based resources of the California coast.and ocean for
environmentally sustainable and prudent use by current.and future generations.” I believe it is
obvious that the Children’s Pool, as a‘man=made structure and the tidelines contained therein, has
as its primary purpgse ta be a-place-ofunrestricted access: faethe general public. If the
Commission is to considerapprove-arope barrier permit-feryear around; keow is such approval
congruent with its mission? Stringing permanent ropes along our beaches is as far from
“protecting and enhangjng resources of the Cahfomm coast for,pmdmt mc” hy the people.

Some may argue that the presencezof harbor seals on this beach- oui“ﬂghs the rlght of'people to
access the beach unimpeded. In my views&imply because the seals have teken 2z liking o this -
beach does not justify restricting access. Additionally, there is no evidence that the use of the
beach by humans has detrimentally impacted the health of the harbor seals at the Children’s®oed. -~
Cansider the fact that, in the time since harbor seals began giving birth on this beach (since the
1990s), the population utilizing the beach and number of seal pups born there have only
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flourished with the “shared use™ policy that has been in place. As the Commission is aware, the
seals are already protected by the National Oceanographic and Atmospheric Agency (NOAA)
through enforcement of the Marine Mammal Protection Act of 1972. It is this federal agency’s
responsibility to ensure the Harbor Seal population remains robust, not the City of San Diego's or
the California Coastal Commission's.

I implore the Coastal Commission to deny the City of San Diego’s request for a year around
permit for a rope barrier on the Children’s Pool beach. It is an unnecessary and unlawful
impediment to public access, and is entirely against the mission of the Commission. Approval of
the permit for a permanent rope barrier would set a bad precedent for limiting beach access for
all sorts of nefarious reasons. I can imagine the next animal rights group down the line suing the
Commission and City for a rope barrier to protect sand crabs from being molested.

Respectfully submitted,

Ryan Lawler, California resident since birth
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June 13™ 2012

JUN 1 8 2012
Coastal Commtssmn flle 6-11-078 CALIFORNIA
7575 Meitropolitan Drive Ste 103 COASTAL COMMISSION
San Diego, CA 92108-4402 SAN DIEGO COAST DISTRICT

THE DANGER OF ALLOWING STUFFING THE BALLOT BOX

Coastal Commission staff, Kanani Brown,

The issue of a new year round rope permit under Coastal Commission jurisdiction is
becoming overshadowed with a larger issue. Can the Commission be overwhelmed and
blinded by a storm of personal opinions so it loses the ability to function as it was intended?
The answer will set the stage for permit requests already planned and funded for more stringent
restrictions of vertical access at Chiidren’s Pool.

In July, the Commissioners will interpret the laws of the State of California. They are in
a position of a grand jury or equivalent by mandate of the Public Trust Doctrine. They are
appointed to be fair, and beyond the reach of temporal political considerations or influence by
special interest groups. They have lived up to that calling over and over.

This input file has been loaded with form letters and petitions from people who show no
knowledge or regard for the Coastal Act, the Statute of 1931 Chapter 937, the Public Trust
Doctrine, any Local Coastal Plan or the function of the Coastal Commission. They just want
something they hope will benefit them. If a well-connected and well-funded blitz like this even
appears to turn a legal analysis into a popularity contest then that wiil become the way of the
future, here and all over California. Your job is to allow the Commissioners to know of material
pertinent to the issue at hand, and shield them from the irrelevant.

To defend the system and your own integrity, the local staff should present the file
categorized and indexed into (1) identical form letters. (2) communications of opinion only. (3)
input referencing documents and laws. (4) input referencing published studies, etc. In other
words, sort the input by relevance so the Commissioners can know what input had the telling
influence. Otherwise the Commission will have to assume the staff considerations were based
on volume of solicited opinions without regard to content.

The reams of duplicated opinion found in the file today are equivalent to a “denial of
service” attack. The message is clear. “If we don’t get what we want we can wreck the system,
we can cost you big’.




After the July hearing, even should there be a favorable ruling, the matter will be less
than half resolved. San Diego would still have to create and approve a new SDP and CDP
through its local process which it has not started at all. What if it changes? At the same time
San Diego is pursuing changes to the Local Coastal Plan to make barricading that public beach
legal, which will be appealed, and the snowstorm of form letters and petitions can begin again if
that is believed to be the way to overwhelm the Commission. If that LCP change succeeds,
then the City will file its request for a permit to legally close the beach 5 months of the year
forever, and a whole new battle will begin.

BOTTOM LINE:

The solution is more obvious than ever. To keep from being bullied, push back. There
never has been a different answer anywhere.
Tell San Diego to file a NEW permit request under Coastal Commission jurisdiction as it was
told to do 9 month ago.
Tell San Diego to make its last permit request; the one that solves all its alleged problems.
Tell San Diego to come back with a permit request it has taken through its own local land use
procedures and safeguards, just like everybody else in California.
Tell San Diego to explain completely why its plans are within the purposes of the Public Trust
Doctrine and applicable State laws like it has failed to do.
Tell San Diego to have the approval of the State Lands Commission and DFG, as was
stipulated in the permit application it filed 9 months ago.
Tell San Diego to explain why the 3/1/01 Commission decision refusing a permanent structure
at Seal Rock no longer applies.

San Diego has abused the system and every inch of consideration it was given, and
there is no end in sight, because it has learned what any clever 4 year old learns: ‘It is easier
to get forgiveness than to get permission”. But San Diego is just a large corporation with
shoreline land holdings it wants to convert to a single purpose to increase its cash value and do
away with maintenance costs. It contrived to hand responsibility for the consequences of its
past actions to the Coastal Commission. There is an alternative to granting a permit so poorly
conceived, cynically done, having no recourse, conditions, alternatives, sunset date, review
period, oversight — just a permit “in perpetuity”.

Take care — we care about the Coastal Act.
John Leek, secretary, Friends of the Children’s Pool

3090 Admiral Ave, San Diego, CA 92123




California Coastal Commision

7575 Metropolitan Drive Ste 102

San Diego CA 92108-4402

Re: File 6-11-078

Public Input to Children’s Pool in La Jolla

The entire beach should be dedicated to public use.
The seals and birds can find some other location to
defecate and destroy the surrounding environment

with a putrid odor that ruins a beautiful location for
tourists as well as locals including businesses.

Respectfully,
A /Gyt

Ted & Ginger Reznik
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7560 Eads Avenue, #8

La Jolla, CA 92037
May 17,2012
California Coastal Commission
7575 Metropolitan Drive
San Diego, CA 92108

To whom it may concern:

I want to voice my opinion that the conditions of Ellen Browning Scripps’ gift of the
Childrens’ Pool beach to San Diego should be adhered to. I would like to see the sluices,
which have been silted up, opened and the beach and water cleansed of seal feces.

If the seals must stay, so should people be allowed use of the beach. I walk past the
beach almost every day and have seen no evidence of people scaring away the seals. I
believe the propaganda promulgated by the pro-seal advocates exaggerates the problem
of co-existence, and their behavior sometimes exacerbates the situation.

Thank you for the opportunity to express my views.

Sincerely,

Caent

Carol Reilly




MAY 3 1 2012
File 6-11-078 CopSALFORNIA
. " -  COASTAL COi
California Coastal Commission : SAN DrEGO COT@@%@

RE: Preserve human access and enjoyment of the Chiildren's Pool in La Jolla, CA
Greetings,

I just signed the following petition addressed to: California Coastal Commission and
San Diego City Council. To Preserve human access and enjoyment of the Children's
Pool in La Jolla, CA Eco-groups and "friends of the seals" have orchestrated a
campaign of harassment and intimidation against divers, fishermen and the beach-
going public for over a decade now. Actions such as throwing rocks, spitting, stealing,
vandalizing, punching, shoving, yelling profanity and even assaults with a stun gun
perpetrated by animal-extremists against beach-goers and tourists are commonplace
and often ignored by the police and the City of San Diego. Additionally, despite court
orders and in violation of state law, the City of San Diego has continuously ignored its
obligations to the citizens of the State of California and residents of San Diego. These
obligations are set-out in the so-called Children's Pool Trust and the State
Constitution. Among these obligations is the guaranteed right of "convenient access™
to the Children's Pool beach for fishermen. Despite this constitutional right to access,
the City has, in the past, closed this beach and continues to post rope barriers and
warnings across the beach. The City has even sought to outright close the beach and
pool for part of the year in violation of State law and the Constitution.

Unfortunately, what was once recognized as a true San Diego treasure and originally
built primarily for a Children's bathing pool and playground has been neglected and
virtually destroyed. Hollywood once shot movies there. Detroit shot a car commercial
at the Children's Pool. The first permanent San Diego Lifeguard Station was
constructed there. National Geographic once wrote of the Children’s Pool: "Even Alice,
fresh from Wonderland, would have gasped at the landscape spread below me".
However, we have a lifeguard station, which has been condemned. We have "port-a
potties” on the sidewalk. The sea wall and stairs are literally crumbling. The cliff-side
has collapsed onto the beach and undermined the sidewalk. Extremists populate the
sidewalk shouting obscenities at anyone with the temerity to step foot on the beach.
The City Police Department has a special "policy” not to enforce many City codes and
ordinances at the Children's Pool. The sand is polluted with seal feces. This San Diego
treasure has nearly been lost.

A proposal to either close the beach and/or further encroach on public access is
before the Coastal Commission and San Diego City Council. We respectfully petition
that the rights of the citizens of the State of California be recognized and the
Children's Pool beach remains open and is quickly restored to its original condition.
Please do not allow this treasure entrusted to us from previous generations to be
destroyed and sold to environmental activists. Keep the Children’s Pool open! Do not
approve any proposal to close or limit access at the Children's Pool beach.

= 0ls &b%




P

[‘RE@;;: A

June 18" 2012 JUN 19 2012

A
Coastal Commission file 6-11-078 COAS(T:AALH égﬁ“hlmssuzlc‘
7575 Metropolitan Drive Ste 103 SAN DIEGO COAST DISTR

San Diego, CA 92108-4402
Re: Explanatory Letter from Dan Daneri of May 22
Dear Coastal Commission staff,

In the letter, the City supplied some information that was incomplete if not misleading. | know
as much about the history and problems with Children’s Pool as anybody in town. Let me point
out some problems, in no particular order.

1. The claim the rope was placed from some consideration of what seals do.

No, the rope was placed above the high tide line in order to put the 5 previous rope
barriers in place with City jurisdiction permits. It also keeps tide waters from washing
the posts away. The placement has nothing to do with the unpredictable habits of seals.
In section 4 of the letter that is made clear.

2. “The only additional assistance to ensure that people adhere to standing behind

the rope is the City Park Ranger”.
Not true. When the ranger is there or not there is a core of vigilantes who yell at people
or use a bullhorn to admonish, insult or intimidate people who cross the rope. Now, with
no rope, they try to keep people away and even claim going on the beach at all is illegal.
Hey, if the rope is advisory and not intended to impact beach use, why is the stated goal
“to ensure that people adhere to standing behind the rope”.

3. “Again, no enforcement system is in place when the park ranger is not on site....”
Do we understand the ranger provides rope enforcement when he is on site? How?
The police are not allowed to enforce any City statutes there without violence. You can
find 3 sales tables on the sidewalk any weekday. Two sell t-shirts and have permits.
The 3" refuses to get the permits but is allowed to conduct sales there and yell at
persons who go down on the beach. Their profits allow them to maintain this function. If
you find the ranger on site, ask him if this is not so. He will have to tell you the truth, but
you have to ask the right question.

4. “The rope is a visual deterrence only and as per the City’s Site Development
Permit “

The SDP 701765 does not contain the term “visual deterrence”. This is a new term to
more accurately describe the rope barrier. The dictionary says: Deterrence is the use of
punishment as a threat to deter people from offending. Yes, its appearance as an
enforceable barrier deters vertical access. It works.

5. “The original 3 foot gap made the rope presence unmistakable and made its
purpose clear...”

The 3 foot opening is not visible from the sidewalk. Only after descending 2 flights of
stairs does one discover a 3 foot opening exists. The signs are not readable from the
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11.

stairs either. What is the clarity of purpose of a hidden opening?

Read the council minutes supplied. The City council did not vote for any opening at all.
Nor did they mention the Coastal Act or Public Trust Doctrine or the 1931 Trust in their
deliberations.

“No additional information was requested”

Is he saying nobody told Parks and Rec they wanted notification? That would be a lie
that can be proven. Parks and Rec had a mailing notification list from the appeal of SDP
701765 who would all be even more interested and by City land use procedures, all
persons within 500 feet must be notified and they have that list. There is a clause in the
City land use procedures which says if notification is not complete, that will not nullify a
hearing. It appears Parks and Rec is planning to take advantage of that by blindsiding
the public knowing there will be no consequence. Please see to it | get my notification
so | can send copies to people disenfranchised by this scheme.

“Individuals will place banners, umbrellas, and non-official signage....;”

The fact they find this reprehensible shows the goal is to keep people from finding out
the beach is open. He even shows how much better it is when people do not know the
facts. He says nothing of the vigilantes the City gives defacto authorization to place
even more signs on public property to convince the public it should not go on the beach
at all. Theirillegal signs are just fine. He says our evil acts are “to demonstrate the
beach is open for public use and that the rope is only a guideline, not a legal
barrier'. s that not what he said is so, and is it not proclaimed throughout the SDP?
Why is the truth a bad thing?

“..but has no jurisdiction as to enforcing any Federal Marine Mammal Protection
Act (MMPA) laws.”

Right, and neither does the Coastal Commission. If this rope is to protect seals as a
requirement of the MMPA it would be a violation of section 109(a) of that act. Take care.
“The Park Ranger’s responsibilities include educating the public about ....Joint
Use”

The Ranger does not have any education activity. He answers questions honestly but
does not offer unrequested facts.

“...in the ranger’s absence due to....there is no replacement/back-fill”

When the year round rope was approved 5/17/10, the City Council also mandated that
the ranger’s duties would include a docent program instituted. In the 2 years since, the
docent program had one false start and finally died Dec 8, 2011 by a unilateral decision
by the director of Parks and Rec. Parks and Rec has no volunteer help for the ranger by
its own choice — because the director would not place volunteers where they would be
harassed by the anti-access bullies that control the public so well. If you don’t’ believe
me | can produce 5 other people who were there, including the ranger. Like | say, he will
reply to direct questions honestly.

“...maintaining a safe distance that varied with the tides and also the location of
hauled out seals.”

How can the right distance vary every day? In a letter from NOAA on May 14, 2010 b( a
50’ recommended viewing distance was recommended. Now he quotes the latest
NOAA recommended 20’ distance. But the rope does not move. Further in the text he




12.

13.

14.

states sometimes the seals are on both sides of the rope. How does 7 more months of
this make less problems than 5 months?

“Many visitors are confused as to the purpose of the rope”.

Then the City should put signs where people can read them from the sidewalk. Oh, but
there are 2 big signs up there, designed by the first ranger. They state “The beach is
open to the public at all times”. Fancy that. No wonder many visitors are confused as to
the purpose of the rope barrier. How could they not be? More rope will not change
that.

“The City has not completed any technical studies.. No formal studies...No record
so human impacts...no substantiated reports...cannot be scientifically
determined....have not been documented...”

Yet the City wants a permit with no conditions, no oversight, no sunset date, no studies,
no reviews, no contact with DFG, no clearance with SLC (see 2001 decision on the Seal

Rock Reserve), no legal analysis of conflict with the 1931 State Trust, no new SDP as
was requested, no approval by San Diego’s own land use procedures.

“...reading the official signage that explains their responsibilities of keeping far
enough away so as not to disturb the seals.”.

He means the little signs on the posts? That say “watch from a distance” but don'’t say
what distance or that the rope has anything to do with such a distance. (Which it does
not) At the end of section 2 of the letter he explains why there is no such distance.

John Leek 858-610-4724
3090 Admiral Ave
San Diego CA jleek001@san.rr.com

.
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REGISTRATION FORM g s f Ji
[Form EC-602] P/ AVE A P\m C

Type or Print in Ink. File Originél with the City Clerk. E; f%@i{
[ ] check Box if an Amendment (explain: : T ‘
(tl-07%

Total Number of Pages: 3
7ldentif¥ the organization.

Animal Protection and Rescue League
‘ Name of Organization ‘ - Telephone Number
o San Diego CA 92103
Business Address  (Number & susst) (City) (State) (Zip)

M

Schedule A: Organization Disclosure.

Part 1: Description of Organization. Describe the nature and purpose of the organization.

Part 2: Lobbvist Disclosure. Identify the individuals authorized to lobby on behalf of the organization.

' Schedule B: Municipal Decisions.
Part 1: Number of Contacts. Identify the number of lobbying contacts within the past 60 calendar days.

Part 2: Description of Decisions. Describe each municipal decision the organization is currently seeking to
influence or has lobbied on during the past 60 calendar days.

Schedule C: Activities Disclosure. Complete this schedule if any “Yes” boxes are checked.

Check box if the organization has information to report regarding the applicable activity.
¥ Check box if the organization has no information to report regarding the applicable activity.
YES NO Check one box for each part of Schedule C.

: D Part 1: Fundraising Activities. Owners, compensated officers, and lobbyists of the organization
who fundraised $1,000 or more for a current elected City Official within the iast two years.

D Part 2; Campaign Services. Owners, compensated officers, and lobbyists of the organization
who provided compensated campaign services to an elected City Official within the last two years.

D | Part 3: Contract Services. Owners, compensated officers, and lobbyists of the organization who
provided compensated services under a City contract within the last two years.

Schedule D: Deleting Lobbyists (Amendment Ohlx). Compilete this schedule if removing lobbyists from your

registration (must check the amendment box above). _
‘VERIFICATION

} have been authorized by the Organization Lobbyist identified above {o make this verification. | have reviewed and understand the
requirements of the Lobbying Ordinance (San Diego Municipal Code §§ 27.4001-27.4055). | have exercised reasonable diligence in
the course of reviewing this Registration Form for completeness and accuracy. [ declare under penalty of perjury under the laws of
the State of California that the contents of this Registration Form, including all attached schedules, are true, correct, and complete,
except as to those matters which are stated on information and belief, and as o those matters i believe them to be true.

Executed on rck 18, 2010 at San Diego, CA

(City and State}

Bryan Pease Director
(Title)

(Signatw (Print Name)
Emau address for a point6f contact within the organization (optional): p\v [ ‘{CX AN @ A p Z'Q[ 019

Note: Registration Terminates Every January 5. Annual Re-Registration is Required.
Form EC-602 (Rev. 12/02/08)




SCHEDULE A: ORGANIZATION DISCLOSURE

PART 1 - DESCRIPTION OF ORGANIZATION

Describe the nature and purpose of the organization: Non-profit organization that advocates for the

humane treatment of alt animals.

PART 2 - LOBBYIST DISCLOSURE

Identify the Organization’s Lobbyists. List the name of each owner, compensated officer, and
employee of the organization who is authorized to lobby City Officials on behaif of the organization.

Name of Individual ' ' Name of individual
‘/Bryan Pease

/ Dorota Valli

\/Sara Goldsmith

Comments:

1 1f more space is needed, check box and attach continuation sheet(s).

Form EC-602 (Rev. 12/62/09)




SCHEDULE B: MUNICIPAL DECISIONS
Name of Organization Lobbyist Animal Protection and Rescue League

PART 1 - NUMBER OF LOBBYING CONTACTS (PRECEDING 60 DAYS)

Identify the total number of iobbying contacts that the owners, compensated officers, and employees of the
organization have had with City Officials during the preceding 60 calendar days.

Number of Contacts: 90

PART 2 - DESCRIPTION OF MUNICIPAL DECISIONS (CURRENT & PRECEDING 60 DAYS)

Describe each vmunicipal decision that the organization (a) is currently seeking to influence or (b) lobbied
- on during the preceding 60 days, and the ouicome sought:

Description: Asking the San Diego City Council to accept our proposal to extend full

—
protection to the harbor seals that live on Casa Beach. ’

Outcome sought: Ve are seeking the beach be closed during pupping season, that the /

guideline ropé be up year round, and the beach deemed a marine mammal park.

Description:

Outcome sought:

Description:

Outcome sought:

Description:

Outcome sought:

Comments: _

[ 11 more space is needed, check box and attach continuation sheet(s).
Form EC-602 (Rev. 12/02/08) ~




From: Richard Merino 5 E@j gj@]m

Friday 6-1-12 |
To: California Coastal Commission . il
San Diego Coast District JUN G 6 2012
7575 Metropolitan Drive, Suite 103 A o

San Diego, CA 92108-4402 SA%%*%‘([# R

Subject: CCC File # 6-11-078

Re: Children's Pool Rope Barrier

Dear Commissioners

I want register my opposition to Rope Barrier at Children's Pool for the following reasons:

1.
2.

The City of San Diego has never obtained an Environmental Impact Report (EIR) allowing any
Rope Barrier to exist on Children's Pool as required by CEQA.
The City of San Diego has never obtained an Environmental Impact Report (EIR) allowing

the “seals “to occupy Chﬂdren S Pool as requlred by CEQA mg_lj_ggsp_t_e_thg__gmg

e cause of “seal fi i t' >
The fact that the Trust at Children's Pool was changed by AB428, does not exempt the City
from complying with California CEQA regulations and the Trust which allows the Public free
access to a clean and safe beach.
The City denied public input concerning the EIR at Children's Pool by its obscure method of
notlfymg the pubhc of its plan to exempt thc CDP of an EIR and study m_tag}_ghﬂlgg_gc_
: al Co SSiQ in th

Sincerely,
Richard Merino MD
42 year resident of La Jolla

A 7M =70
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** San Diego Freedivers

Date: June 4, 2012

Melissa Ahrens

California Coastal Commission
7575 Metropolitan Drive, Ste. 103
San Diego, CA 92108-4402

Re: Children’s Pool Coastal Development Permit Application #6-11-078

Dear Ms. Ahrens:

I am writing to express my concern regarding a request by the City of San Diego for a Coastal Development Permit
to place a year-round rope at the Children’s Pool Beach (CP) in La Jolla. I write on behalf of the San Diego
Freedivers. The San Diego Freedivers are San Diego’s oldest and largest spearfishing club representing over one
hundred members. As such, we are uniquely affected by any proposal which impacts access at this beach. The City
of San Diego has a long history of attempted closures and discouraging access through various means (including
placing a rope} at the Children’s Pool Beach. Likewise, we have a long and proud history of use at this particular
beach. We therefore, strongly oppose any sort of closure or access restrictions at the Children’s Pool.

Historic Access:

Spearfishing is one of the oldest forms of fishing with a past stretching beyond recorded history. However, the
modern sport of spearfishing has developed relatively recently. In the United States, spearfishing developed in the
mid-1930’s here in San Diego. A group of spearfishermen known as the “Bottom Scratchers” were the first modern
spearfishing club. This group of individuals, including Jack Pradanovich, Wally Potts, Kamar Boren and several
others invented new techniques and equipment and helped popularize the sport of spearfishing. In-fact, these
“founding fathers” of the sport are literally responsible for legalizing spearfishing in the State of California. The
sport was so new that it initially was not recognized in the regulations. After talking to a State legislator, he
observed, “anyone who wants a fish badly enough to hunt him out in his own element deserves the right to spear
him” and spearfishing was soon legalized.

The Bottom Scratcher’s primary fishing grounds were in La Jolla centered at the CP. Their early club meetings
were held at the Casa De Manana which is adjacent to the CP (now a retirement home). The CP has long been
recognized as a productive fishing ground with protected access. In-fact, the oldest permanent lifeguard station in
San Diego is located at the CP. The combination of good fishing, protected access and lifeguard presence has made
the CP an invaluable fishing area since the 1930’s soon after the wall was built. The Children’s Pool was
prominently featured in a 17-page National Geographic article titled, Goggle Fishing in California Waters. This
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article features the Bottom Scratchers diving at the CP. Since that time, spearfishermen have continuously
accessed the Children’s Pool Beach and the waters surrounding the CP.

Importance of Access:

As mentioned above, the Children’s Pool Beach has been a popular shore access for spearfishermen for many years
because of the ease of access, safe water entry (protected from waves), good fishing, and the presence of lifeguards.
Generally, the community of La Jolla has extremely good shore access and very good fishing. For this reason, it has
long been a popular spot for fishermen in San Diego County. Unfortunately, recent regulations implemented as a
result of the Marine Life Protection Act (MLPA) have created State Marine Reserves (SMR) along approximately
70% of the coast of La Jolla. These beaches are off-limits to spearfishermen. As a result, approximately six beaches
remain open for spearfishing along this stretch of the California Coast. Many of these beaches are hazardous in
rough water conditions. With names like “Boomers” and “Wipeout” beach, it is no wonder why the City of San
Diego Lifeguards warn of “a condition on steep beaches which results in hard breaking surf right at the shoreline”.
Of these beaches, only one beach remains a reliably safe ocean entry and exit location in almost any water
condition. This beach is the Children’s Pool Beach which is protected by the seawall built in 1931. Unfortunately,
the reality is that many areas which are open to the general public and which provide safe and easy access to
swimmers like La Jolla Cove and La Jolla Shores are simply off-limits to spearfishermen. Therefore, any
impediment to access at the CP is not only a practical concern for spearfishermen but a true safety concern.

City of San Diego Violations of the Coastal Act and Municipal Code:

As you may be aware, the existing so-called “pupping season rope barrier” has been placed at the Children’s Pool
Beach for several months during the winter months for the past several years. Prior to the current rope barrier,
the City of San Diego instituted an unlawful closure of the beach in an attempt to create a marine mammal park at
the CP. This closure lasted for several years and was subject to a lawsuit known as the 0’Sullivan case. Although
appealed all the way to the State Supreme Court, all courts recognized that the City of San Diego had illegally closed
the CP and had allowed the beach to reach an unsafe and unsanitary condition in violation of State law. After
recognizing that outright closure of the CP was illegal, the City of San Diego re-opened the CP but installed a
“pupping season rope barrier” without permits in violation of the law and the California Coastal Act.
Unfortunately, the City of San Diego also ignored its own development procedures in doing so.

Eventually, the City applied and granted itself a Coastal Development Permit to install the seasonal rope barrier in
violation of State Law and City Code. Recently, your office noticed an improper boundary determination and
correctly concluded that the City of San Diego did not have the authority under State law to issue itself a Coastal
Development Permit on the CP Beach and the Coastal Commission itself had jurisdiction. However, you did not
require the City to obtain a correct permit through the Coastal Commission for the seasonal barrier and instead
ignored the violation of your procedures. Unfortunately, the City of San Diego ignored its own Municipal Code in
granting the Coastal Development Permit. Specifically, Section 143.0130 (b) which is a list of permitted uses and
activities in Coastal Beach Areas. Informational signs are specifically allowed but fencing is specifically excluded.
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In any case, the City of San Diego wrote for itself and approved a Coastal Development Permit for itself allowing the
seasonal rope barrier. Even though they wrote and approved their own permit with specific dimensions and a
description of the rope barrier at the CP, the City of San Diego still violated the terms of the permit over the last
several years by installing a barrier that was both too long and too tall. This violation was noticed by members of
the San Diego Freedivers late last year when the City once again installed the rope barrier. After substantial media
attention, the violations were finally corrected.

Marine Mammal Protection Act Violations:

Section 109 (a) of the Marine Mammal Protection Act states: “No State may enforce, or attempt to enforce, any
State law or regulation relating to the taking of any species (which term for purposes of this section includes any
population stock) of marine mammal within the State unless the Secretary has transferred authority for the
conservation and management of that species (hereinafter referred to in this section as "management authority")
to the State under subsection (b)(1).” As defined by the MMPA, taking is defined extremely broadly and includes
any action which alters the natural behavior of marine mammals. The MMPA specifically reserves the authority for
the “conservation and management” of marine mammals to the Federal Government and denies it to the States. [
am unaware of any transfer of authority to the State of California for the California Harbor Seal population.
Therefore, it is not only inappropriate but a potential violation of the MMPA to pass any law or regulation relating
to the natural behavior of these species. Unfortunately, the City of San Diego has in the past closed the CP Beach
and is currently installing a rope barrier which impedes access in the interests of creating and maintaining an
artificial marine mammal sanctuary at the CP. This has the unfortunate effect of usurping the specifically reserved
authority of the Federal Government in this area. Likewise, requesting a Coastal Development Permit to install a
year-round rope barrier would conflict with the MMPA as neither the State or the City of San Diego have any
authority with regard to the conservation and management of the seals.

California State Constitution:

As you are aware, Article I, Section 25 of the California State Constitution explicitly states, “The people shall have
the right to fish upon and from the public lands of the State and in the waters thereof, excepting upon lands set
aside for fish hatcheries, and no land owned by the State shall ever be sold or transferred without reserving in the
people the absolute right to fish thereupon”

Additionally, Article X, Section 4 of the California State Constitution states, “No individual, partnership, or
corporation, claiming or possessing the frontage or tidal lands of a harbor, bay, inlet, estuary, or other navigable
water in this State, shall be permitted to exclude the right of way to such water whenever it is required for any
public purpose, nor to destroy or obstruct the free navigation of such water; and the Legislature shall enact such
laws as will give the most liberal construction to this provision, so that access to the navigable waters of this State
shall be always attainable for the people thereof.”

Based on these sections of the Constitution along with numerous State laws and the Children'’s Pool trust, it is
apparent that access is a critically important right of the people of the State. The California Coastal Commission is

SAN DIEGO

AT

FREEDIVERS




responsible for guarding this right. The City of San Diego is not permitted to “exclude the right of way to such
water” or “obstruct the free navigation of such water” or inhibit the “right to fish upon and from the public lands of
the State and in the waters thereof”. Unfortunately, the rope barrier inhibits the flow of traffic across the CP and to
the water and restricts the “right to fish” at the CP. Of course, the City of San Diego has artfully crafted their Coastal
Development Permit request to claim it is not inhibiting access. However, the plain meaning of warning signs and a
“barrier” is absolutely clear. The encouragement of a seal colony on the beach limits access to such an extent that
the CP is not usable on many days due to the presence of seals across the entire beach. No attempt has been made
by the City of San Diego to abate this nuisance and instead, every effort has been maintained to ensure the
continued presence of seals and prevent access. The currently proposed rope barrier is simply another attempt to
continue this policy. Itis extremely concerning that the City of San Diego has just allocated $30,000 to pursue an
outright closure of the CP beach in clear violation of the State Constitution.

Children’s Pool Trust:

The so-called Children’s Pool Trust is actually a State law called the Statute of 1931, Chapter 937. This law was
amended in the Statute of 2009, Chapter 19 (aka SB 428). However both the original Statute and the subsequent
amendment contain language in part b which says, “The absolute right to fish in the waters of the Pacific Ocean
over said tidelands or submerged lands, with the right of convenient access to said waters over said lands for said
purpose is hereby reserved to the people of the State of California”. This law is compliant with the State
Constitution and includes some of the same language of Article I, Section 25 concerning the “right to fish”. Itis
clear from these laws that the State legislature has reserved the right to fish with “convenient access” to the people.
[t is likewise clear that putting up a rope barrier with a three foot opening and encouraging the growth and
development of a seal colony at the CP is a severe restriction of “convenient access” and does not comply with State
law.

City Park Ranger:

In a letter to the California Coastal Commission dated December 15, 2011, the City of San Diego, Park and
Recreation Department stated that the purpose of the City Park Ranger is “to inform the public of the purpose of
the rope barrier, the shared use of the beach by the public and the seals, assure that public access is provided and
the importance of staying a safe distance from the seals to prevent harassment and flushing”. Unfortunately, this
purpose has not been communicated to this Ranger or past Rangers. In fact, another letter from the City of San
Diego, Park and Recreation Department dated May 22, 2012 explicitly states, “the only additional assistance to
ensure that people adhere to standing behind the rope and not getting too close to the seals is the City Park Ranger
who is assigned to the Children’s Pool”. If the rope were only a “visual deterrence only” and was not intended to
deter access, there would be no reason for the Ranger to “ensure” that people “adhere to standing behind the rope”.
[tis clear that the rope is only PART of the City’s policy of deterring our outright prohibiting access at the
Children’s Pool beach in violation of the State laws and Constitution mentioned above. On many occasions, the
Park Rangers have moved the public behind the rope barrier. The City Park Ranger has in the past ticketed
individuals enjoying the beach for unauthorized recreation. Most recently, despite numerous requests, the City
Park Ranger has refused to assist the public in gaining access to the water. When animal activists have blocked the
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stairs, formed a human chain, harassed fishermen and screamed through a bullhorn, “get off the beach”, the Ranger
has refused to “assure access”, enforce State laws and Municipal Codes or provide assistance to the public. In one
case, the San Diego Union-Tribune was able to photograph a chain and concrete barrier placed across the opening
in the rope barrier and illegally preventing access. On several occasions, the Ranger has been asked to investigate
and/or prevent harassment or outright obstruction of access for fishermen in violation of Fish & Game Code
Section 2009 as well as numerous Municipal Codes. Although the City Park Ranger has ticketed individuals using
the beach, the Ranger has not worked to “assure that public access is provided” despite the claim of the City of San
Diego Park and Recreation Department. It is absolutely clear that the purpose of the Ranger and the rope is to
deter access and this is what the Coastal Commission should be concerned about.

California Environmental Quality Act:

As noted in the CEQA Guidelines (14 CCR §15002), “An agency will normally take up to three separate steps in
deciding which document to prepare for a project subject to CEQA. (1) In the first step the lead agency examines
the project to determine whether the project is subject to CEQA at all. If the project is exempt, the process does not
need to proceed any farther. The agency may prepare a notice of exemption.... (2) If the project is not exempt, the
lead agency takes the second step and conducts an initial study (Section 15063) to determine whether the project
may have a significant effect on the environment... (3) If the initial study shows that the project may have a
significant effect, the lead agency takes the third step and prepares an EIR”. Obviously, as a discretionary approval
subject to both Coastal Commission and City of San Diego approval, the rope barrier project is ordinarily subject to
CEQA. A Notice of Exemption was previously filed for the earlier temporary (partial year) rope barrier permit.
However, the project has not only changed in scope but description as well. The year-round rope barrier is a
permanent structure which would not meet the same exemption for “placement of seasonal or temporary use
items such as lifeguard towers... in generally the same locations from time to time in publicly owned parks”. The
new rope permit therefore may no longer be categorically exempt under CEQA. Additionally, the change from a
130 foot rope to a 148 foot rope is a change in description which explicitly does not meet the conditions of the
earlier Site Development Permit on which the earlier CEQA exemption was based. The City of San Diego Municipal
Code states, “As part of the preliminary review of an activity proposed within the City of San Diego, the
Development Services Director shall determine whether the proposed activity is exempt from CEQA as described
in Section 128.0203 and in the State CEQA Guidelines, Section 15061 and shall file a Notice of Right to Appeal
Environmental Determination in accordance with Section 112.0310” (§128.0207 (a)). The City of San Diego
Development Services Department has been repeatedly contacted by interested parties and no new Notice of
Exemption or Notice of Right to Appeal Environmental Determination has been prepared consistent with the City
of San Diego Municipal Code. Since the current permit demonstrably cannot fall under the previous exemption and
no new one has been prepared for the currently proposed rope barrier, the Coastal Commission, as a Public Agency
cannot take action. Itis clear that the first step mentioned in the CEQA Guidelines has not yet been completed. The
environmental effects of the year-round rope barrier are unknown. On the other hand, the denial of a project is not
subject to CEQA. Therefore, denial of the project is the only action left to the Coastal Commission.
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Conclusion:

The Children’s Pool Beach was once described in National Geographic by the words, “Even Alice, fresh from
Wonderland, would have gasped at the landscape spread below me”. What was recognized as a treasure of the City
of San Diego and one of the most enduring gifts of a past generation has become an unsightly ruin. The access road
to the Children’s Pool Beach has already been closed by a locked gate and the stairs are blocked virtually every
night by cones, duct tape, chains, concrete and rope. The City of San Diego has done its part in installing an illegal
seasonal rope barrier with outright beach closures in the past. Unfortunately, the “convenient access” and “right to
fish” guaranteed by the State Constitution and State law has been sadly impacted through the actions of the City of
San Diego. The State of California has reserved over five and a half miles of coastline surrounding the Children’s
Pool on both sides for State Marine Reserves where the seals can be protected. However, the City of San Diego
wishes to further impede access at the Children’s Pool Beach.

The City of San Diego has requested a year-round rope barrier permit and has plans for an outright beach closure
in clear violation of State law and the Constitution. The purpose of the California Coastal Commission is to
preserve public access to coastal resources. After losing over 70% of the coastline of La Jolla for fishing, it is the
clear responsibility of the Coastal Commission to maintain and enhance access at the few remaining beaches. Of
these beaches, the CP beach is most significant for spearfishermen not only for its historical aspects but for safety
reasons. The City of San Diego has repeatedly broken State laws as has been proven in court. They have not lived
up to the permit conditions they themselves wrote and approved. They have prohibited access and have made
repeated and ongoing attempts to impact access at this beach. When will this stop? The fiction that the rope
barrier does not impede access has repeatedly been shown as alie. The City has not complied with the law in the
past, what assurance do we have that they will in the future? Itis clear that the rope barrier does not comply with
the City of San Diego, Municipal Code, State Law, Federal Law or the State Constitution. The environmental effects
of the year-round rope barrier remain unclear. With all these problems, the Coastal Commission must deny this
permit request as well as any future proposals to impact access on the Children’s Pool Beach. I would request that
the California Coastal Commission investigate past violations of the Coastal Act by the City in this location and
rescind the existing seasonal rope barrier Coastal Development Permit. We request the Coastal Commission’s
assistance in restoring full and convenient beach access at the Children’s Pool

Sincerely,

resident- San Diego Freedivers

Cc: Sherilyn Sarb, Deputy Director, San Diego Coast District Office; Deborah Lee, District Manager
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Coastal Commission, ¢/o Kanani Brown
7575 Metropolitan Drive, Suite 103,
San Diego, CA 92108-4402

File 6-11-078
Not in favor of Children’s Pool rope barrier permit
To all commissioners,

The rope is a line in the sand that causes more problems than it solves and creates contention and
lawlessness. It makes people hate the seals. Shared use is a solution, not a problem.

The seals are just a concession, like a merry go round the City might want to favor attracting tourists
over local use. CCC approval will allow conversion of any California parkland to inappropriate defacto
animal reserves on public beaches for gain.

The Coastal Commission should not bow to special interest groups determined to convert historic
tidelands solely to their desired use. We can share. They cannot.

A suit is now filed against the State and San Diego for violation of the 1931 Tidelands Trust. It will
prevail easily and if the CCC acts in haste to encourage San Diego with a permit allowed by a twisting its
own procedures, it stands to be reversed in the courts. This matter needs a special legal study, not a
one day pile of opinions and special interest claims. There is no emergency.

This is only a stepping stone for a closure of the entire beach 5 months every year. Let San Diego show
it should have that first, and then approve a summer rope.

This matter needs a studied legal opinion, not a one day flurry of personal opinions and anecdotal
claims. There is no emergency. This permit would be forever.

This “buffer” created denies use of the entire beach because it sweeps completely across. Turn the
rope the other way so people and seals can have vertical accesses.

This is called “an effective visual deterrence” by the City. That is all you need to know. It is more than
an encroachment. It is a means of denial of access.

The City states it has not completed any technical studies on the effectiveness of the rope. Ifitis
effective, it is a denial of access. Ifitis not, then it is a perpetual mistake. Pick one.

The City states no records of human impacts on seals have been kept. CCC endorsement of a
permanent “visual deterrent” will impact 100,000 humans for unsubstantiated reasons.

The City states instances of seal aggression towards humans on land have not been documented. It
states no substantiated report s of malicious or violent behavior by a human towards a seal at the
Children’s Pool been filed or observed. It wants a permanent solution but alleges it has no problem.
People get stung by stingrays at La Jolla Shores. There is no rope across that beach. There are lots of
sea lions at La Jolla Cove. There is no rope across that beach. That’s good.




There was no Children’s Pool beach, or sea wall to make one before 1931. There were no seals on the
resulting artificial beach until 1993. A barrier to the public is not preserving a natural habitat; it is
cultivating an unnatural habitat.

The CCC has a proud history of preventing greedy corporations with seaside holding from preventing
public access for convenience. San Diego is just such a greedy landed corporation.

Protect us, and the children that this small beach was intended for.
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Ms. Kanani Brown

California Coastal Commission
7575 Metropolitan Dr., Ste. 103
San Diego, CA 92108-4402

Dear Ms. Brown:

We are writing about File 6-11-078, the Children’s Pool in La Jolla. As 22 year La Jolla
residents, we remember back when “shared use” actually worked. We would take our
three sons, ( now ages 24, 26 & 28) to this beach where they would romp in the small
waves and play in the sand. Seals would come and go in close proximity to people.
Divers and swimmers went into and came out of the water without incident. There were
no signs, banners or ropes. It was very pleasant and peaceful.

Most seals hauled out on the big rock north of the Children’s Pool. In fact, visitors and
local walkers would stop along the sidewalk, well north of the lifeguard station, to view
the big rock and watch the seals. It’s where most of the seal activity occurred.

Like many La Jollans, we have been very distressed by the making of the Children’s Pool
into a tourist destination, something like a free SeaWorld attraction. We resent the
massive tour buses, the extra traffic in an already busy area. When we try to park to

visit a friend in the Casa de Manana across the street, we have to circle the block two or
three times to find an open space.

We are opposed to the rope barrier at any time during the year. Prior to the imposition of
the January-May barrier, seals somehow had their offspring and nursed them....have you
ever thought about that? How did pupping occur before the rope barrier?

Please allow this beach to return to its early 1990s condition: people and seals peacefully
sharing the beach without any ropes. Thank you very much.

Sincerely,

%&zm of Jrante S lordle_

Patricia & Mark Nussbaum
(H) 858-454-9625
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California Coastal Commission
7575 Metropolitan Drive, Ste. 103
San Diego, CA 92108-4402

Re: Children’s Pool Coastal Development Permit Application #6-11-078

Somehow we are supposed to prepare for a hearing on a permit that is not a permit with no
SDP and no CDP because San Diego is being given a rare dispensation. [t gets a permit hearing
on a permit under Coastal Commission jurisdiction, for historic trusted tidelands which can only
bless its efforts to go back and try to get such a thing through its local coastal land use
procedures after failing for 2 years.

This is just like the waiver San Diego requested with no justification but it is not a waiver of
procedure nor is there any name for it.

San Diego was expressly told it had to submit an entirely new permit as a Coastal Commission
jurisdiction permit. It has not done so. After a bad start, it has submitted something
amounting to a date change to a locally-self granted permit. The first was rejected. An
incomplete reply followed. Then an amendment was requested. After each of these, the Staff
was supposed to reply with a letter within 30 days letting Parks and Rec know its application
was complete or not. | have found no record of such, which explains why the City has not
tried to submit a proper permit application. It can rightfully claim it was not their fault.

You have plenty of documented communications from the San Diego public as to why this permit
would be illegal. [ still give you my honest best advice. Do not let San Diego heap the
responsibility for its malfeasance on your desk. Send the whole mess back to San Diego to produce
a single legitimate permit application - the last one - the one that solves their problems - not justa
stepping stone. San Diego has wasted the last 6 months when it could have been at least starting
its local land use procedures to make such a permit legal. It has done nothing.

There is no emergency. That is well established. Extending special privilege to San Diego has only
wasted half a year while waiting for them to produce a coherent plan with any justification
included. Without well ordered civll paperwork from the City, you will have to preside over a
confused mass of frustrated citizens unaware of what is at stake or how to address issues in some
manner above that of a quiz show or popularity contest. You are not obliged to sort out this mess
just because San Diego can’t get used to not having absolute jurisdiction by whim. Send it back.

John Leek jleek001@san.rr.com
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CALIFORNIA TEAMSTERS LocAL 911

PuBLIC, PROFESSIONAL & MEDICAL EMPLOYEES UNION, THE COUNTIES OF LOS ANGELES,
ORANGE, RIVERSIDE, SAN DIEGO, IMPERIAL, SAN Luis OBISPO, SAN BERNARDINO, SANTA BARBARA AND VENTURA

9900 FLOWER STREET ® BELLFLOWER ® CALIFORNIA ® 90706
(562) 595-4518 * Fax (562) 427-7298 * teamsters911.com

An Affiliate of the International Brotherhood of Teamsters

Raymond B, Whitmer
Secretary-Treasurer

.%‘" Smsn s

June 11, 2012 }R@@EHYZE@

Kanani Brown JUN 14 2012

Coastal Commission File 6-11-078 CAUF%}\:\‘%\SSION

7575 Metropolitan Drive, Suite 103 COASTAL C BISTRICT 6
San Diego, CA 92108-4402 §AN DIEGO COAST ‘D L

Re:  Suggestions for Children’s Pool e

Dear Kanani: P(

It is my understanding that the Coastal Commission will be considering
whether to approve a year round rope at the Children’s Pool. | would like
to weigh in on behalf of the Lifeguards that have worked at the area for
years. | want to make it clear that | am speaking as the union
representative, and | am in no way speaking on behalf of the City. | feel
that my fellow Lifeguards and | have valuable information that the
commission should hear prior to making such an important decision.

We believe that a year round rope will not help the current situation.

There truly is no reason to have it and the ability to compromise on a
common sense solution needs to be considered. There are two simple
facts that should be looked at. seals do not like the beach when it is warm
out or during extreme low tide and during these times, they prefer to be on
the rocks. People, especially children, do not use the pool when it is cold.
The rope was somewhat effective until it became clear that there is no
legal way to enforce it. People pass freely over, under and around it
Lifeguards, Rangers and Police receive countless calls about those
crossing over. It takes up resources and distracts us from our primary
mission.

We propose that rather than putting up the rope, we instead use large
moveable boulders. The boulders would create a separate pool within the
pool. During the winter months, the seals use the beach more frequently.
During pupping season, it would be logical to block approximately
seventy-five percent of the beach. The rocks would be adjusted so that
twenty-five percent of the beach would be left open to the public. It would
include an area on the east side close to the stairs that would have water
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access. Seventy-five percent of the beach would be blocked off for the
seals.

During the summer months, beginning after the pupping season, the rocks
would be adjusted to the west. Twenty-five percent of the beach would be
roped off for the few seals that use the beach during the warmer months.
The rest of the beach would remain open for the public. By doing so,
there would be no reason to cross into the protected area. Access and
protection would be achieved so you would have more acceptance from
the community. The seals naturally gravitate towards the wall, this would
be the area reserved for them.

It is important to note that the Lifeguards have remained neutral. We
enjoy the seals and the public equally. There have been copious amounts
of misinformation put out from both sides. We believe the seals need
space during the pupping season. We have observed the people and
seals cohabitating far before this was a newsworthy debate. Contrary to
what is often portrayed, the seals do not fear us. They frequently follow
swimmers, snorkelers and divers for hours. They play with our fins and
playfully bump us with their bodies.

On another note, we are deeply concerned about contamination of the
water and sand. If one were to visit a local dog park, there are signs
encouraging all to pick up after their pet. The signs provide information
about the dangers of bacteria due to fecal matter. Imagine if no one
picked up after his or her pet in your local park. There has been no
cleanup of seal feces at the Children’s Pool that | am aware of. We have
had several hundred seals defecating on the beach daily for over ten
years. The bacteria have percolated through the sand and have polluted
the water. As part of the plan, we suggest that each time the rocks are
moved, several feet of sand should be moved out. We would like the
Coastal Commission to address this issue and consider recommending a
low cost solution.

The Children’s Pool has an unnatural structure that traps sand and
bacteria like no other place is San Diego. Natural flushing is prevented
even during the largest swell and tide. On most beaches, large quantities
of sand shift from one beach to another. Large swells can take ten to
fifteen feet of sand off a beach in a day. Smaller swells push sand up and
can replace it in equal time. The north swells of winter often take sand
from various beaches and then the south swell brings it back. The
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movement of sand is most noticeable at Windansea, Boomer and Shell
Beach. Clean up does not require expensive dredging and hauling. The
City moves sand and cleans beaches year round.

As a solution, we suggest to use City bulldozers to scoop sand out of the
pool after pupping season. The bulldozer can easily dump the sand over
the wall. The south swell will clean the sand and replace it. Seal feces
are a natural element that will no longer pollute the area once dispersed
into smaller quantities.

Please take these matters into consideration. Thank you for your time.

Sincgrely,
;hester Mo%asini

Teamsters Local 911 President
Enclosures

c: Jerry Sanders, Mayor
David Alvarez, Councilmember
Carl DeMaio, Councilmember
Marti Emerald, Councilmember
Kevin L. Faulconer, Councilmember
Todd Gloria, Councilmember
Sherri S. Lightner, Councilmember
Tony Young, Councilmember
Lorie Zapf, Councilmember
Ed Harris
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Coastal Commission File 6-11-078 6/2/2012
C/0 Kanani Brown

7575 Metropolitan Dr. Ste 103

San Diego, CA 92108-4402

Re: From the lifeguard’s view

It is my understanding that the Coastal Commission will be considering whether to
approve a year round rope at the Children’s Pool. 1 would like to weigh in on behalf
of the Lifeguards that have worked the area for years. I want to make it clear that
am speaking as the union representative, and [ am in no way speaking on behalf of
the City. As a twenty-three year veteran and current sergeant, I feel that my fellow
Lifeguards and I have valuable information that the commission should hear prior to
making such an important decision.

A year round rope will not help the current situation. There really is no reason to
have it. The ability to compromise on a common sense solution needs to be
considered. There are two simple facts that should be looked at. Seals do not like
the beach when it’s warm out or during extreme low tide. During these times, they
prefer to be on the rocks. People, especially children, do not use the pool when it’s
cold. The rope was somewhat effective until it became clear that there is no legal
way to enforce it. People pass freely over, under and around it. Lifeguards, Rangers
and Police receive countless calls about those crossing over. It takes up resources
and distracts us from our primary mission.

Solution

Rather than putting up the rope, use large moveable boulders. The boulders would
create a separate pool within the pool. During the winter months, the seals use the
beach more frequently. During pupping season, it would be logical to block
approximately seventy five percent of the beach. The rocks would be adjusted so
that twenty five percent of the beach would be left open to the public. It would
include an area on the east side close to the stairs that would have water access.
Seventy five percent of the beach would be blocked off for the seals.

During the summer months, beginning after the pupping season, the rocks would be
adjusted to the west. Twenty five percent of the beach would be roped off for the
few seals that use the beach during the warmer months. The rest of the beach
would remain open for humans. By doing so, there would be no reason to cross into
the protected area. Access and protection would be achieved so you would have
more acceptance from the community. The seals naturally gravitate towards the
wall; this would be the area reserved for them.

It is important to note that the Lifeguards have remained neutral. We enjoy the
seals and humans equally. There have been copious amounts of misinformation put
out from both sides. We believe the seals need space during the pupping season.
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We have observed humans and seals cohabitating far before this was a newsworthy
debate. Contrary to what is often portrayed, the seals do not fear us. They
frequently follow swimmers, snorkelers and divers for hours. They play with our
fins and playfully bump us with their bodies.

Contamination

We are deeply concerned about contamination of the water and sand. If you visit
your local dog park, there are signs encouraging all to pick up after their dog. The
signs provide information about the dangers of bacteria due to fecal mater. Imagine
if no one picked up after his or her dog in your local park. There has been no clean
up of seal feces at the Children’s Pool that I am aware of. We have had several
hundred seals defecating on the beach daily for over ten years. The bacteria have
percolated through the sand and have polluted the water. As part of the plan, we
suggest that each time the rocks are moved, several feet of sand should be moved
out. We would like the Coastal Commission to address this issue and consider
recommending a low cost solution.

Solution

The Children’s Pool is an unnatural structure that traps sand and bacteria like no
other place in San Diego. Natural flushing is prevented even during the largest swell
and tide. On most beaches, large quantities of sand shift from one beach to another.
Large swells can take ten to fifteen feet of sand off a beach in a day. Smaller swells
push sand up and can replace it in equal time. The north swells of winter often take
sand from various beaches, then the south swell brings it back. The movement of
sand is most noticeable at Windansea, Boomer and Shell Beach. Clean up does not
require expensive dredging and hauling. The City moves sand and cleans beaches
year round. <yiploanges
Use City bulldezers to scoop sand out of the pool after pupping season. The

<k ipo A perSbulldozer can easily dump the sand over the wall. The South swell will clean the
sand and replace it. Seal feces are a natural element that will no longer pollute the
area once dispersed into smaller quantities.

Ed Harris, Teamsters Local 911
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Coastal Commission file 6-11-078 (Children's Pool)
Attn: Kanani Brown, :
Fax # (619) 767-2384

Dear Commission members,

I am a long time La Jolla resident and am against the limiting of the use of
the Children pool by Children (human)

Why is it possible to restrict usage of a public beach for use of a selected
few?? -
The seals are growing to over populating that small man made beach, will
they be taking over other beaches as the seal move to the other area?

Please do your job of protecting the coast! I would like to see my grand
children play in an area where the rip current can't harm them.

Sincerely,
‘Inge Wang
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To:
Subject:

Letter:
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change.org

California Coastal Commission and San Diego City Council

Preserve human access and enjoyment of the Children’s Pool in La
Jolla, CA

Greetings,

| just signed the following petition addressed to: California Coastal
Commission and San Diego City Council.

Preserve human access and enjoyment of the Children's Pool in La Jolla, CA

Eco-groups and “friends of the seals" have orchestrated a campaign of
harassment and intimidation against divers, fishermen and the beach-
going public for over a decade now. Actions such as throwing rocks,
spitting, stealing, vandalizing, punching, shoving, yelling profanity and
even assaults with a stun gun perpetrated by animal-extremists against
beach-goers and tourists are commonplace and often ignored by the
police and the City of San Diego. Additionally, despite court orders and in
violation of state law, the City of San Diego has continuously ignored its
obligations to the citizens of the State of California and residents of San
Diego. These obligations are set-out in the so-called Children's Pool Trust
and the State Constitution. Among these obligations is the guaranteed
right of "convenient access” to the Children's Pool beach for fishermen.
Despite this constitutional right to access, the City has, in the past, closed
this beach and continues to post rope barriers and warnings across the
beach. The City has even sought to outright close the beach and pool for
part of the year in violation of State law and the Constitution.

Unfortunately, what was once recognized as a true San Diego treasure and
originally built primarily for a Children's bathing pool and playground has
been neglected and virtually destroyed. Hollywood once shot movies there.
Detroit shot a car commercial at the Children's Pool. The first permanent

- San Diego Lifeguard Station was constructed there. National Geographic

once wrote of the Children's Pool: "Even Alice, fresh from Wonderland,
would have gasped at the landscape spread below me". However, we have
a lifeguard station which has been condemned. We have "port-a potties”
on the sidewalk. The sea wall and stairs are literally crumbling. The cliff-
side has collapsed onto the beach and undermined the sidewalk.
Extremists populate the sidewalk shouting obscenities at anyone with the
temerity to step foot on the beach. The City Police Department has a
special "policy” not to enforce many City codes and ordinances at the
Children's Pool. The sand is polluted with seal feces. This San Diego
treasure has nearly been lost.

A proposal to either close the beach and/or further encroach on public
access is before the Coastal Commission and San Diego City Council. We
respectfully petition that the rights of the citizens of the State of California




be recognized and the Children's Pool beach remain open and be quickly
restored to its original condition. Please do not allow this treasure
entrusted to us from previous generations to be destroyed and sold to
environmental activists. Keep the Children's Pool open! Do not approve
any proposal to close or limit access at the Children's Pool beach.

Sincerely,
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Justin SchI;efIi ) - o 2012-03-08
Brett Berrt San Diego, California, United States 2012-03-08
Patricia Daly-Lipe Haymarket, Virginia, United States 2012-03-08
Dan Byrnes San Diego, California, United States 2012-03-08
Brett Palser el Cajon, California, United States 2012-03-08
Ryan Sweeney San Diego, California, United States 2012-03-08
Brian Kendrick Venice, California, United States 2012-03-08
Sandi Nielubowicz Santee, California, United States 2012-03-08
Bob Ewing San Diego, California, United States 2012-03-08
phyllis minick La Jolla, California, United States 2012-03-08
Kent Trego La Jolla, California, United States 2012-03-08
thomas lynch San Diego, California, United States 2012-03-08
Concerned Citizen New City, New York, United States 2012-03-08
Butch Batten Oceanside, California, United States 2012-03-08
David Pierce Santee, California, United States 2012-03-08
Christopher Davis Vista, California, United States 2012-03-08
Daniel McRae San Diego, California, United States 2012-03-08
Michael Delgado San Diego, California, United States 2012-03-08
bryant smyth Temecula, California, United States 2012-03-08
Jordan Hamann San Diego, California, United States 2012-03-08
scott Gardner San Diego, California, United States 2012-03-08
Ken Hunrichs San Diego, California, United States 2012-03-08
John Leek San Diego, California, United States 2012-03-09
Cecily Jenkins Oceanside, California, United States 2012-03-09
Daniel Burke Dana Point, California, United States 2012-03-09
Chris McRae San Diego, California, United States 2012-03-09
Anne Cleveland La Jolla, California, United States 2012-03-09
Tara Davis Vista, California, United States 2012-03-09
Alyss Lange Boca Raton, Florida, United States 2012-03-09




BradI;y Doke bonsall, California, United States 2012-03-09
Cody Gilstrap El Cajon, California, United States 2012-03-09
Katherine Vineyard la jolla, California, United States 2012-03-09
Randy Thomas san diego, California, United States 2012-03-09
Monica Chase Piedmont, California, United States 2012-03-09
John Steel MD La Jolla, California, United States 2012-03-09
Dana Joseph san diego, California, United States 2012-03-09
JOEL OLENIK SAN CLEMENTE, California, United States | 2012-03-09
Kevin Lass San Diego, California, United States 2012-03-09
Davin Dandoy Torrance, California, United States 2012-03-09
andy stock San Francisco, California, United States 2012-03-09
Brian Bailey Huntington Beach, California, United 2012-03-09
States
Cliff Crozier Littleton, Colorado, United States 2012-03-09
Alicia Dandoy Torrance, California, United States 2012-03-09
Barbara Held San Diego, California, United States 2012-03-09
Roger Cobb Oceanside, California, United States 2012-03-09
Maddie Alanis La Jolla, California, United States 2012-03-09
Michael Gould Ventura, California, United States 2012-03-09
Allen Repashy La Jolla, California, United States 2012-03-09
Brittany Cobb Oceanside, California, United States 2012-03-09
Erika Pettite Anaheim, California, United States 2012-03-09
Damien Salerno San Diego, California, United States 2012-03-09
Doug Burley San Diego, California, United States 2012-03-09
Lyf Todd Laguna Beach, California, United States 2012-03-09
jeff brecht murrieta, California, United States 2012-03-09
Marcia Littler La Jolla, California, United States 2012-03-09
David Johnson San Diego, California, United States 2012-03-09
Anthony Porrello san diego, California, United States 2012-03-09
Romel Hokanson San Diego, California, United States 2012-03-09




Lilo Creighton

La Jolla, California, United States

2012-03-09
Robert Jenkins Oceanside, California, United States 2012-03-09
Nathan Yates Lakewood, California, United States 2012-03-09
Nick Schillign el cajon, California, United States 2012-03-09
Marisa Espinosa Chula Vista, California, United States 2012-03-09
William Brown Poway, California, United States 2012-03-09
John Weymouth Moorpark, California, United States 2012-03-09
Andrew Lee Torrance, California, United States 2012-03-09
Jack Brown San Diego, California, United States 2012-03-09
Garry Lough Wylie, Texas, United States 2012-03-09
Casey Jardim San Diego, California, United States 2012-03-09
Randy Barry San Diego, California, United States 2012-03-09
Ashley Davis SAN DIEGO, California, United States 2012-03-09
Scott Darnell San Diego, California, United States 2012-03-09
Rita Alanis La Jolla, California, United States 2012-03-09
Chris White Temecula, California, United States 2012-03-09
richard guarascio la jolla, California, United States 2012-03-09
Alan Van Antwerp El CAjon, California, United States 2012-03-09
Edward Brandreth Encinitas, California, United States 2012-03-09
Rose Marie Krupens San Diego, California, United States 2012-03-09
David Smith La Mesa, California, United States 2012-03-09
Larry Redden Lakeside, California, United States 2012-03-10
Tom Peek Park City, Utah, United States 2012-03-10
Herendira Alanis La Jolla, California, United States 2012-03-10
Nicholas DuMong Santa Barbara, California, United States 2012-03-10
William Miller La Jolla, California, United States 2012-03-10
Dina Robinson La Jolla, California, United States 2012-03-10
Yasiu Kruszynski Chicago, lllinois, United States 2012-03-10
john sabin La Joll, California, United States 2012-03-10
Becky Conder Lehi, Utah, United States 2012-03-10
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Linda Evans La Jolla, California, United States 2012-03-10
Wayne Katzw San Diego, California, United States 2012-03-10
kim woodworth Escondido, California, United States 2012-03-10
Lewis Robinson La Jolla, California, United States 2012-03-10
BARBARA BENSON YONKERS, New York, United States 2012-03-10
Jerry Burleson San Diego, California, United States 2012-03-10
Nicole Perry Austin, Texas, United States 2012-03-10
Tom Benzing La Jolla, CA, California, United States 2012-03-10
Bob Whitney La Jolla, California, United States 2012-03-10
Boni Scott San Diego, California, United States 2012-03-10
Ronald Newcomb San Diego, California, United States 2012-03-10
Cassandra Ewing San Diego, California, United States 2012-03-10
Ronald Hancock San Diego, California, United States 2012-03-10
SANDRA ALBERT KNOXVILLE, Tennessee, United States 2012-03-10
Tom Narasaki Camarillo, California, United States 2012-03-10
charles collins El Cajon, California, United States 2012-03-10
Michael Mann Oceanside, California, United States 2012-03-10
Dolores Robbins La Jolla, California, United States 2012-03-10
john merutka san diego, California, United States 2012-03-10
John Moorehead La Mesa, California, United States 2012-03-10
Ryan Lawler Newport Beach, California, United States |2012-03-10
Laura Katz San Diego, California, United States 2012-03-10
Patricia Keim La Jolla, California, United States 2012-03-10
Mary Gantz La Jolla, California, United States 2012-03-10
Carmen Piscitelli La Mesa, California, United States 2012-03-10
John Benton La Jolla, California, United States 2012-03-11
Timothy Abrams Escondido, California, United States 2012-03-11
Steele Lipe Haymarket, Virginia, United States 2012-03-11
Marshall Sass Austin, Texas, United States 2012-03-11
Donald Dawson El Cajon, California, United States 2012-03-11
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Ethna Piazza LaTJoIIa, California, United States 2012-03-11
Bruce Wilson La Mesa, California, United States 2012-03-11
Matt Burnes La Mesa, California, United States 2012-03-11
William Hunrichs San Diego, California, United States 2012-03-11
Dave PETERSON La Jolla, California, United States 2012-03-11
Elizabeth Katz San Dieo, California, United States 2012-03-12
Richard Boyce La Jolla, California, United States 2012-03-12
Elaine Rogers La Jolla, California, United States 2012-03-12
Olivia Boyce La Jolla, California, United States 2012-03-12
Sherryle Barker San Diego, California, United States 2012-03-12
David Russell San Diego, California, United States 2012-03-12
Alnoor Alarakhia San Diego, United States Minor Outlying |2012-03-12
Islands
Marshall Bubel San Diego, California, United States 2012-03-12
Kurt Frees Cincinnati, Ohio, United States '12012-03-12
sara stolarski Troy, Michigan, United States 2012-03-12
Deborah Daine Glenwood Springs, Colorado, United 2012-03-12
States
Joseph & Clementine Whelan | Spring Valley, California, United States 2012-03-13
George Greer Temecula, California, United States 2012-03-13
Patricia R Nussbaum La Jolla, California, United States 2012-03-13
Amy Cheshire La Jolla, California, United States 2012-03-13
Nancy Taxson La Jolla, California, United States 2012-03-13
ruth hansen La Jolla, California, United States 2012-03-13
David Valentine La Jolla, California, United States 2012-03-13
Jamison Ginsberg La Jolla, California, United States 2012-03-13
Lori Frankhauser La Jolla, California, United States 2012-03-13
Mary Ann Eger La Jolla, California, United States 2012-03-13
Kathleen Steele San Diego, California, United States 2012-03-13
Murray Helm La Jolla, California, United States 2012-03-13
Doris White La Jolla, California, United States 2012-03-13




Gary Frankhauser

La Jolla, California, United States

2012-03-13

Kay Stafford La Jolla, California, United States 2012-03-13
Pamela Amundson San Diego, California, United States 2012-03-13
Leslie Barbier La Jolla, California, United States 2012-03-13
Clement Hoffman La Jolla, California, United States 2012-03-13
Amy Crocker Del Mar, California, United States 2012-03-13
Caroline Nierenberg La Jolla, California, United States 2012-03-13
Eugene Novak Framingham, Massachusetts, United 2012-03-13
States
Nicolas Nierenberg La Jolla, California, United States 2012-03-13
Carol Novak Framingham, United States Minor 2012-03-13
Outlying Islands
Enrica Pearson La Jolla, California, United States 2012-03-13
EDITH KORNBERG La Jolla, California, United States 2012-03-13
Joan Chesner La Jolla, California, United States 2012-03-13
Barbara Lubin La Jolla, California, United States 2012-03-13
Patrick Cunningham San Diego, California, United States 2012-03-13
sophia wong la jolla, California, United States 2012-03-13
Barbara Hoffman La Jolla, California, United States 2012-03-13
M Ruth Lawson La Jolla, California, United States 2012-03-13
Matthew Poole San Diego, California, United States 2012-03-13
Marianne Nakamura La Jolla, California, United States 2012-03-13
wilma engel la jolla, California, United States 2012-03-13
Connie Brown Lajolla, California, United States 2012-03-13
Diana Saxon El Cajon, California, United States 2012-03-13
Theresa Kruger La Jolla, California, United States 2012-03-13
Raymond Patridge poway, California, United States 2012-03-13
michael osment La Jolla, California, United States 2012-03-14
Timothy Barry La Jolla, California, United States 2012-03-14
Daniel Cox San Diego, California, United States 2012-03-14
Liana Bowdler La Jolla, California, United States 2012-03-14
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Alicia Booth

La Jolla, California, United States

2012-03-14

Mark Roberts La Jolla, California, United States 2012-03-14
charles booth LA JOLLA, California, United States 2012-03-14
Barbara Paull San Diego, California, United States 2012-03-14
Joan QOgelsbhy San Diego, California, United States 2012-03-14
Greg W la jolla, California, United States 2012-03-14
shannon van buskirk La Jolla, California, United States 2012-03-14
Brandon Evangelista Toronto, Canada 2012-03-14
Davidqg Ambrose Poway., California, United States 2012-03-14
kelly dougherty la jolla, California, United States 2012-03-14
Janet Lind La Jolla, California, United States 2012-03-14
Harvey Rosenkrantz La Jolla, California, United States 2012-03-14
jacky feighan La Jolla, United States Minor QOutlying 2012-03-14
Islands
Sergio M Los Angeles, California, United States 2012-03-14
James Peyton San Antonio, Texas, United States 2012-03-14
Bob Ginsberg La Jolla, California, United States 2012-03-14
kathy bettles La Jolla, California, United States 2012-03-14
steve bettles La Jolla, California, United States 2012-03-14
Anne Horton Kirkwood, Missouri, United States 2012-03-14
Jim Entwisle San Diego, California, United States 2012-03-14
Linda Rutgard La Jolla, California, United States 2012-03-14
Mitch Thrower La Jolla, California, United States 2012-03-15
Richard Burns La Mesa, California, United States 2012-03-15
Raoul Harpin La Jolla, California, United States 2012-03-15
Nelson Alapi La Jolla, California, United States 2012-03-15
LaDonna Sullivan Gilbert, Arizona, United States 2012-03-15
Ken McKeown San Diego, California, United States 2012-03-15
Jim Tetlow La Jolla, California, United States 2012-03-15
Marie Hunrichs San Diego, California, United States 2012-03-15




Bambi Merryweather La Jolla, California, United States 2012-03-15
Tracy Nelson La Jolla, California, United States 2012-03-15
Wes Jones San Diego, California, United States 2012-03-15
Melissa Cunningham San Diego, California, United States 2012-03-15
Elizabeth Nichol La Jolla, California, United States 2012-03-16
Steve Preddy San Diego, California, United States 2012-03-16
Thomas Stanton La Jolla, California, United States 2012-03-16
Maile Aguerre La Jolla , California, United States 2012-03-16
Jakue Aguerre La Jolla, California, United States 2012-03-16
Kaila Aguerre La Jolls, California, United States 2012-03-16
Tiare Aguerre La Jolla, California, United States 2012-03-16
Dan Simonelli San Diego, California, United States 2012-03-17
Michelle Conway La Jolla, California, United States 2012-03-17
joseph pereue san diego, California, United States 2012-03-17
Scott Brown San Diego, California, United States 2012-03-18
Rosemary Shadek La Jolla, California, United States 2012-03-18
Linda Dieckmann La Jolla, California, United States 2012-03-18
Bakir Silajdzic Irvine, California, United States 2012-03-19
tyler durden la jolla , California, United States 2012-03-19
John Tench Goleta, California, United States 2012-03-19
Dallas Morrow San Jose, California, United States 2012-03-19
George " staehling seal beach, California, United States 2012-03-19
JOSHUA Russo Fairfield, California, United States 2012-03-19
john schaar Malibu, California, United States 2012-03-19
Daniel Joline Chino Hills, California, United States 2012-03-19
Kris Cram Pine Valley, California, United States 2012-03-19
Jeffrey Benedict Long Beach, California, United States 2012-03-19
Louis Rosales redondo beach, California, United States | 2012-03-19
lonnie nelson Santa Barbara, California, United States 2012-03-19
Eric Bodjanac Moorpark, California, United States 2012-03-19




Name _ |Location Date
Cheyne Peterson Irvil:e, California, United States 2012-03-19
Joseph acevedo fallbrook , California, United States 2012-03-19
CODY ANNETT costa mesa, California, United States 2012-03-19
Devin Lew San Diego, California, United States 2012-03-19
Jon Meyer Chino Hills, California, United States 2012-03-19
jeff foust huntington beach, California, United 2012-03-19
States
Eric Stayton Oceanside, California, United States 2012-03-19
Ethan Laird Escondido, California, United States 2012-03-19
Roger Schlierkamp Long Beach, California, United States 2012-03-19
Chris Flerro San Diego, California, United States 2012-03-19
Mitchell Masuda Sunnyvale, California, United States 2012-03-19
Scott Reznicek Clovis, California, United States. 2012-03-19
Tom Stahl Chula Vista, California, United States 2012-03-19
Steven Rathfon El Cajon, California, United States 2012-03-19
Austin Yule Costa Mesa, California, United States 2012-03-19
Dan Wartian Hawaiian Gardens, California, United 2012-03-19
States
David Rada San Diego, California, United States 2012-03-19
Stephan Grothues Anaheim, California, United States 2012-03-19
Jack Kneeoff la jolla, California, United States 2012-03-19
Albert Sopher spring valley, California, United States 2012-03-19
Jon Reed san diego, California, United States 2012-03-19
Denise Reed san diego, California, United States 2012-03-19
Aric Curtis San Diego, California, United States 2012-03-19
Gabriel Rodriguez Santa Barbara, California, United States 2012-03-19
Scott Edgar bend, Oregon, United States 2012-03-19
Brian Mills Chino Hills, California, United States 2012-03-19
trevor roberson newbury park, California, United States 2012-03-19
tony medina san diego, California, United States 2012-03-19
Robert Moyer Cgameron Park, California, United States | 2012-03-19




__|Dpate

David Schniepp

Newport Beach, California, United States

2012-03-19

James Gillen torrance, California, United States 2012-03-19
Alan BlLake Spring Valley, California, United States 2012-03-19
Ernesto Fernandez San Diego, California, United States 2012-03-19
Eric Stewart San Diego, California, United States 2012-03-19
Beatrice Reed Poway, California, United States 2012-03-19
Tom Baronner Solana Beach, California, United States 2012-03-19
Colin Willer winfield, Canada 2012-03-19
steven Dye santa monica, California, United States 2012-03-19
Darren Essman Irvine, California, United States 2012-03-19
Santino Bernazzani Concord, California, United States 2012-03-19
Krisann Shaler sanh marcos, California, United States 2012-03-19
Myrran McKeen Anaheim, California, United States 2012-03-19
Collin Chambers Oceanside, California, United States 2012-03-19
Mary Olin La Jolla, California, United States 2012-03-19
Pete Gutkowski Jamul, California, United States 2012-03-19
Sandy Gutkowski jamul, California, United States 2012-03-19
Stephen Anderson San Diego, California, United States 2012-03-19
Nathan Golwitzer La Mesa, California, United States 2012-03-19
jake wright oceanside, California, United States 2012-03-19
Jess Macias SAN BERNARDINO, California, United 2012-03-19
States
John Barrus Thousand Oaks, California, United States | 2012-03-19
chris tota santee, California, United States 2012-03-19
rocelle evangelista La Mesa, California, United States 2012-03-19
Zach Davis Oceanside, California, United States 2012-03-19
vincent hoang san diego, California, United States 2012-03-19
David Sunderland San Marcos, California, United States 2012-03-19
Scott Bamsey Huntington Beach, California, United 2012-03-19
States
Cary Humphries San Diego, California, United States 2012-03-19




Jared Wilmarth

Date

san diego, California, United States

2012-03-19

Tsuey-Ying Tsai La jolla, California, United States 2012-03-20
Toby Brittain Lancaster, California, United States 2012-03-20
ARTURO AGUIRRE LOS ANGELES, California, United States 2012-03-20
Jorge Santoy Brownsville, Texas, United States 2012-03-20
Allain Armean Vista, California, United States 2012-03-20
Reid Abrams La Jolla, California, United States 2012-03-20
Tom Sim Santa Clara, California, United States 2012-03-20
Tom Scripps San Francisco, California, United States 2012-03-20
Kenneth Smith Franklin, Wisconsin, United States 2012-03-20
Rob Andrew Schomberg, Canada 2012-03-20
Joey S los angeles, California, United States 2012-03-20
Terri Haas La Jolla, California, United States 2012-03-20
Peter Venieris san diego, California, United States 2012-03-20
Lino Veiga HILMAR, California, United States 2012-03-20
Patrick Antonius Laguna Niguel, California, United States |2012-03-20
scott rapp cerritos, California, United States 2012-03-20
Patricia Komoroski Strawberry Plains, Tennessee, United 2012-03-20
States
Wendi Carlock La Jolla, California, United States 2012-03-20
Robert Kuzman Solana Beach, California, United States 2012-03-20
Timothy Hughbanks Hollister, California, United States 2012-03-20
Mark Valade Carlsbad, California, United States 2012-03-20
brett mehl oxnard, California, United States 2012-03-20
todd farquhar fullerton, California, United States 2012-03-20
Lisa Ramirez Chino Hills, California, United States 2012-03-20
Margaret Wiesehan San Diego, California, United States 2012-03-20
jeffrey miller Avalon, California, United States 2012-03-20
alex angulo Chino Hills, California, United States 2012-03-20
SEAN THOMPSON OCEANSIDE, California, United States 2012-03-20




e Locatlon Date 28 -
KHOSROW MESRI LA JOLLA, California, United States 2012—03:20
Angela Preisendorfer La Jolla, California, United States 2012-03-20
Andrew Sneddon foothill ranch, California, United States 2012-03-20
Michael Maheu San Diego, California, United States 2012-03-20
Melissa Meyer Chino Hills, California, United States 2012-03-21
Larry Simanek Lakeside, California, United States 2012-03-21
Kyle Martin SaN diego, California, United States 2012-03-21
Mark Martin Escondido, California, United States 2012-03-21
Jake Friday Runavik, Faroe Islands 2012-03-21
ellen haley la jolla, California, United States 2012-03-21
mona cacciari la jolla, California, United States 2012-03-21
Garrett Mattrocce Reedley, California, United States 2012-03-22
Chris Frymann La Jolla, California, United States 2012-03-23
Ross Myers Alpine, California, United States 2012-03-25
Alexis Moustakas San diego, California, United States 2012-03-30
Bart Sefton La Jolla, California, United States 2012-03-30
Kathy Simmons San Diego, California, United States 2012-03-31
rachel welsh la jolla, California, United States 2012-03-31
Wayne Katz San Diego, California, United States 2012-03-31
Lewis Robinson La Jolla, California, United States 2012-03-31
Daira Paulson La Jolla, California, United States 2012-03-31
John Benton La Jolla, California, United States 2012-03-31
William Crane San Diego, California, United States 2012-03-31
robert f. clarke la jolla, California, United States 2012-03-31
Steven Dockstader La Jolla, California, United States 2012-03-31
Paula Selby La Mesa, California, United States 2012-03-31
Mark Price Salt Lake City, Utah, United States 2012-03-31
toni boeh san diego, California, United States 2012-04-01
Laurie Nicholson Nashville, Tennessee, United States 2012-04-01
Kenneth van Wormer Alpine, California, United States 2012-04-01




Marva West

Date

2012-04-02

Eugene Novak Framingham, Massachusetts, United 2012-04-02
States
Thomas Close Del Mar, California, United States 2012-04-02
Raoul Harpin La Jolla, California, United States 2012-04-02
Kathleen Harrison La Jolla, California, United States 2012-04-02
Danielle Behr La Mesa, California, United States 2012-04-02
Jon Luevanos San Diego, California, United States 2012-04-02
Tom Reid San Diego, California, United States 2012-04-03
nicholas arthur la jolla, California, United States 2012-04-03
John Musselman Jamestown, Rhode Island, United States |2012-04-03
Pamella BF Binder Bay City, Michigan, United States 2012-04-03
Charles Dall Merrill, Michigan, United States 2012-04-03
Peter Jensen Del Mar Heights, California, United States | 2012-04-03
Michael Dong San Diego, California, United States 2012-04-03
chris Arthur La Jolla, California, United States 2012-04-03
Joel montion San Diego, California, United States 2012-04-04
Tim Kelly Solana Beach, California, United States 2012-04-04
Maria Shea San Diego, California, United States 2012-04-05
dean ericson La Jolla, California, United States 2012-04-06
David Adams El Dorado, Kansas, United States 2012-04-06
William Kullman Culver, Oregon, United States 2012-04-07
Ryan Sweeney San Diego, California, United States 2012-04-11
John Wood Adelanto, California, United States 2012-04-11
Volker Hoehne San Diego , California, United States 2012-04-11
Jamie McCroskey Mena, Arkansas, United States 2012-04-11
Greg Gonzalez Central Point, Oregon, United States 2012-04-11
dennis mulligan del mar, California, United States 2012-04-11
Michael Petschek Jamul, California, United States 2012-04-11
Cheryl Aspenleiter San Diego, California, United States 2012-04-11




Name ~ |location  pate o
Britt McCann Carlsbad, California, United States 2012-04-12
Mark HarveyMarkH La Jolla, California, United States 2012-04-17
Darby Alden Chula Vista, California, United States 2012-04-17
Edgar Berner La jolla, California, United States 2012-04-17
Michael Hennessy La Jolla, California, United States 2012-04-17
Rebecca Perols La Jolla, California, United States 2012-04-17
joann corder san diego, California, United States 2012-04-17
Peter Clark La Jolla, California, United States 2012-04-17
ruth winter san diego, California, United States 2012-04-17
Ann Parker La Jolla, California, United States 2012-04-17
Jenny Zenni Henderson, Nevada, United States 2012-04-17
ellan cates La Jolla, California, United States 2012-04-17
Craig Zacheis San Diego, California, United States 2012-04-17
Buster Mico La Jolla, California, United States 2012-04-17
Debbie Adams La Jolla, California, United States 2012-04-18
stephen metcalfe La Jolla, California, United States 2012-04-18
Peter Kalamaras Naples, Florida, United States 2012-04-18
Alexandra Stanton La Jolla, California, United States 2012-04-18
Barbara Allen Encinitas, California, United States 2012-04-18
Sugar Marshall La Jolla,, California, United States 12012-04-18
George Kuznecovs KAUNAKAKAI, Hawaii, United States 2012-04-18
Howard Pratt La Jolla, California, United States 2012-04-18
David Pendarvis La Jolla, California, United States 2012-04-18
Joe Wulff Escondido, California, United States 2012-04-18
Blayney Colmore La Jolla, California, United States 2012-04-18
sheila swartz la Jolla, California, United States 2012-04-18
James Phelan San Diego, California, United States 2012-04-18
Bill Howard San Diego, California, United States 2012-04-18
Steven Haskett La Jolla, California, United States 2012-04-18
brian collins la jolla, California, United States 2012-04-18




sean mosch san diego, California, United States 2012-04-18
Katherine Gill San Diego, California, United States 2012-04-18
Andrew Haskett San Diego, California, United States 2012-04-18
David Gill Atlanta, Georgia, United States 2012-04-18
Susan Myerson La Jolla, California, United States 2012-04-18
Glen Rasmussen La Jolla, California, United States 2012-04-18
Charles Barringer La Jolla, California, United States 2012-04-18
Portia Wadsworth La Jolla, California, United States 2012-04-18
lynn bell la Jolla, California, United States 2012-04-18
Mike Mulligan La Jolla, California, United States 2012-04-18
Mary hilary Brady la Jolla, California, United States 2012-04-19
Tiffany Montalbo Anchorage, Alaska, United States 2012-04-19
Lacey Colmore La Jolla, California, United States 2012-04-19
Kristinjefféry La Jolla, California, United States 2012-04-19
Sandralee Gill Atlanta, Georgia, United States 2012-04-20
kathryn murphy la jolla, California, United States 2012-04-20
Sharon Considine San Diego, California, United States 2012-04-21
Diana Deciga Glendale, California, United States 2012-04-22
carol brean san diego, California, United States 2012-04-22
ernest brean san diego, California, United States 2012-04-22
Carol Hunte La Jolla, California, United States 2012-04-22
Henry Hunte La Jolla, California, United States 2012-04-22
Timothy Daly La Jolia, California, United States 2012-04-23
Robert Baker La Jolla, California, United States 2012-04-23
Diane Kuerbis San Diego, California, United States 2012-04-23
sally Miller La Jolla, California, United States 2012-04-23
melinda merryweather La Jolla, California, United States 2012-04-23
John Beaver La Jolla, California, United States 2012-04-23
Diane Hall Portland, Oregon, United States 2012-04-23
Phyllis Minick La Jolla, California, United States 2012-04-23




Ladera Ranch, California, United States

2012-04-23

Dustan Baker

Don Perry La Jolla, California, United States 2012-04-24
erin benton la jolla, California, United States 2012-04-24
Edward Mracek La Jolla, California, United States 2012-04-26
Karen Rockwell La Jolla, California, United States 2012-04-26
TIMOTHY BESSELL LA JOLLA, California, United States 20_12-04-26
Diego Kreuzer La Jolla, California, United States 2012-04-26
Morgan Smith La Jolla, California, United States 2012-04-26
Tim Hoover San Diego, California, United States 2012-04-26
marykate anderson del mar, California, United States 2012-04-27
Gia Mehlos Big Bear Lake, California, United States 2012-04-27
Joseph & Clementine Whelan Spring Valley, California, United States 2012-04-28
nancy davidson san diego, California, United States 2012-04-30
frank saldana san diego, California, United States 2012-04-30
Anne Waddell La Jolla, California, United States 2012-04-30
Hans Newman La Jolla, California, United States 2012-05-01
Michael Marquardt La Jolla, California, United States 2012-05-02
GRIFFIN MARQUARDT la jolla, California, United States 2012-05-02
Alison Henry San Diego, California, United States 2012-05-02
Andrew Harrah Cardiff, California, United States 2012-05-02
Linda Kerberg La Jolla, California, United States 2012-05-04
Hilary Daly La Jolla, California, United States 2012-05-06
Jean Perry La Jolla, California, United States 2012-05-07
Michael Delgado San Diego, California, United States 2012-05-08
Davis Donnell Westminster, California, United States 2012-05-08
NATHAN BREUNINGER EL CAJON, California, United States 2012-05-08
Gianni Battaglia El Cajon, California, United States 2012-05-08
Bryan Gener Poway, California, United States 2012-05-08
William Barton San Diego, California, United States 2012-05-08
Dennis Kilian San Diego, California, United States 2012-05-08




| Date

Laguna Beach, California, United States

2012-05-08

Craig Petersen

William Corn Murrieta, California, United States 2012-05-08
Chris Lupin Mission Viejo, California, United States 2012-05-08
wes pierson trabuco canyon, California, United States | 2012-05-08
Patrick Ferguson Anaheim, California, United States 2012-05-08
Darren Essman Irvine, California, United States 2012-05-08
Robert Boll El Cajon, California, United States 2012-05-08
Alexander Stover Dana Point, California, United States 2012-05-08
Eric Carlson Chula Vista, California, United States 2012-05-08
Deanna Brink Escondido, California, United States 2012-05-09
Marlena Shah La Jolla, California, United States 2012-05-09
Joaquin Ballina san diego, California, United States 2012-05-09
Karen Harris La Jolla, California, United States 2012-05-10
Sally Irwin La Jolla, California, United States 2012-05-11
Alicia Hallett La Jolla, California, United States 2012-05-12
Julio Lopez La Jolla, California, United States 2012-05-12
Cay Beed La Jolla, California, United States 2012-05-12
Fred Hallett La Jolla, California, United States 2012-05-12
Lindsay Lopez San Diego, California, United States 2012-05-12
Christy Cramer La Jolla, California, United States 2012-05-12
Richard Pack La Jolla, California, United States 2012-05-12
Anthony Zoblescin San Diego, California, United States 2012-05-12
John Welsh La Jolla, California, United States 2012-05-14
Josh Billauer La Jolla, California, United States 2012-05-14
Roddy Gibbs San Diego, California, United States 2012-05-15
Jess Watsky N/A, Massachusetts, United States 2012-05-15
PASCAL BESSET Encinitas, California, United States 2012-05-15
Robert Pascucci La Jolla, California, United States 2012-05-15
Michelle Couture Oceanside, California, United States 2012-05-16
David Chenelle San Diego, California, United States 2012-05-21




Byroa Quinonez Huntington Beach, California, United 2012-05-25
States

angie weber san diego, California, United States 2012-05-30

Karin Filijan Escondido, California, United States 2012-05-30

Martha Vaden Sisters, Oregon', United States 2012-05-31
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June 3, 2012 o Faved 4o 6\ 707 238Y

7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421 JUN
- °5 201
Re: Coastal Development Permit Application #6-11-078

Kanani Brown »
California Coastal Commission E@@ HV@

A SENIA
‘ Hlksey SorMissic,
Dear Ms. Brown: AST b Iy ON
STRicy
I object to the placement of a perpetual year-round rope barrier across the beach at the Children’s Pool
in La Jolla for the following reasons:

1. The continued presence and proliferation of seals at this site appears inconsistent with the
City’s claim that a year-round rope barrier is necessary for the well-being of seals and
people.

The City, by its own admission (letter to you dated 5/22/12), “has not completed any technical
studies . . . on the effectiveness of the rope® nor has it providcd evidence that without a year-
round xope, thc seal population will be harmed. In reality, various sources and my own
observations' indicate that the seal population has been thriving and steadily increasing withour a
perpetual year-round barrier across the beach and despite the close proximity to humans.

The finding in a Coastal Commission’s report dated 03/01/01 (Application 6-00-126) states that
seals at this site “are not being disturbed by humans to such a depree that it is discouraging their
use of the area as a haul-out location.” It goes on to say that the seals “are neither an endangered
or threatened species which would afford special protection pursuant to the Coastal Act.”

The applicant’s own letter to you dated 5/22/12 admits that “No substantiated reports of
malicious or violent behavior by a human towards a scal at the Children’s Pool have been filed
or observed.”

2. Violations of existing laws to protect the seals (e.g. the MMPA) should be addressed
through stepped up enforcement, NOT by limiting access, visual or otherwise, to the beach.

Consider this example: If the Highway Patrol learned that an inordinate number of speeders were
being reported on a certain stretch of freeway, they would not address the problem by limiting
access to the freeway or closing it down completely. Instead they would temporarily beef up

! As a member of the American Cetacean Society back in the early 1990s, 1 participated in a preliminary study of the seals at
Seal Rock and Children’s Pool prior to the establishment of Seal Rock Reserve, In many two-hour shifts over a several
month period, I counted the number of seals on the rock and/or beach, observed their behavior, and submirted a report to the
research coordinator. Back then, my counts averaged about 35 seals. Walking by the Children’s Pool last month I couned at
least 250 seals on the beach alone. Such an increase is a clear indication that the seal population is not in danger.
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their enforcement efforts to catch those individuals who were committing the violations and

- issue them citations.

The Children’s Pool should be handled in the same way. Since it is our government’s
responsibility to enforce the law--would we rather have individual citizens taking matters into
their own hands?--we should demand that they address harassment at the Children’s Pool by
enforcing the MMPA and citing offenders. I have no dowbts that with adequate enforcement in
place, the public will quickly learn how to behave appropriately around the seals.

Coastal Commission report dated 3/01/01 (Application 6-00-126) states that “a permanent
barrier on the beach which blocks access to the ocean is inappropriate.”

Under the amended tidelands Trust, provision (b) states “The absolute right to fish in the waters
of the Pacific Ocean over said tidelands or submerged lands, with the right of convenient access
to said waters over said lands for said purpose is hereby reserved to the people of the State of
California.”

If the City insists on putting up a rope barrier, an alternate configuration should be
considered.

One alternative would be to place the rope perpendicular rather than parallel to the shoreline.
(See attachment.) This would divide the beach into two sections. The northwest portion (closest
to the breakwater) of the beach would be set aside for the seals and the southwest portion (closest
to the stairs and ramp) would be used by humans. By adopting this alternate configuration, the
City would be fulfilling all its obligations of the amended Trust with respect to this land,
specifically preserving the public’s right to convenient access to the waler as well as
accommodating its use as a marine mammal park.’

Another advantage to a perpendicular configuration is that it would increase the visibility of
signage placed on the barrier. As people walk down the stairs and across the beach, the signs
would be facing them the entire time. In their current position, signs are not visible until a person
faces the water and the rope. axs

Very truly yours, Lo

Jio A -Doq~

Lisa S. Bock

La Jolla resident — 49 years
437 Westbourne Street

La Jolla, CA 92037

Attachment: Alternate Placement
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Coastal Commission file 6-11-078
7575 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

Coastal Commission staff,

The Commission should not consider a permit for a
perpetual rope barrier across a public beach at
Children's Pool, in San Diego, because:

The proposed barrier ignores a Coastal
Commission's ruling in 2001 that a permanent
structure or a marine reserve on a trusted public
beach is not allowed, per the State Lands
Commission and the Department of Fish

and Game.

It would be a violation of the Local Coastal Plan as
unanimously ruled by San Diego's own Planning
Commission. (Later bypassed) California is bound
by a trust which does not allow changing a
playground, park and bathing pool into a restricted

animal display concession. E@mmﬁ
N L T

JUN 0 4 2012

CALIFORNIA,
COASTAL COMMIST ™1
SAN DIEGO COAST DisinCT
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No city should have a permit to cordon off public
historic trusted tidelands.

The 3 foot opening the City wants is not visible from
the sidewalk which is the real reason it is more
effective than a barrier with a proper sized opening.
It deceives the public.

The City lied saying the rope position was calculated
from studies of seal activities. It was placed to be
above the high tide line so the City could cut its own
local permit. That was found to be outside its
jurisdiction.

The City was required to produce a NEW permit to
be under Coastal Commission jurisdiction. It has not
done that.
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The rope all year will be just that much stupider than
a rope people ignore for 5 months.

The City wants a year round barrier because it does
not cost anything and the City does not know how to
solve its problems within the confines

of the law. Send it back.

This will be a State issued permit under CCC
jurisdiction. It will endanger every beach in California
where a town can save money by discouraging
ocean access in favor of an animal display.

Under federal law, "no state may enforce or attempt
to enforce any law concerning the taking of marine
mammals". Look it up. California has no justification
to take actions based on enforcing protections
reserved for the Secretary of Commerce through the
MMPA.
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There was no Children's Pool beach, or sea wall to
make one before 1931. There were no seals on the
resulting artificial beach until 1993. A barrier to the
public is not preserving a natural habitat, itis
cultivating an unnatural habitat.

The same day the City voted to attempt this permit, it
voted to effect a 5 month closure every year forever,
but seeks this perpetual rope barrier as a first step. It
also promised to make a docent program-to make
the ranger more effective. It has never done that.
That docent program should be a required first
alternative.

This permit is proposed without a sunset date, no
later review, no studies, no conditions, no
alternatives , no legal studies. Just "in perpetuity”.
Where else would the CCC use its jurisdiction to do
such a thing?

The City claims the placement of the rope is based
on observation of seal activity, yet it also states




JUN-B4-2812 13:24 From:CARDID TREADMILL RM 478 4191 To: 97672384 Pase:6-6

"neither federal or City law specifies a safe
distance". So there is no known distance for rope
placement.

California Constitution: No individual, partnership, or
corporation, claiming or possessing the frontage or
tidal lands of a harbor, bay, inlet, estuary, or other
navigable water in this State, shall be permitted to
exclude the right of way to such water whenever it is
required for any public purpose.

From § 5096.27; Parks under State control: "Such
projects shall also be devoted to multiple recreation
purposes, as opposed to restrictive, single interest
usage".

Sincerely, Philip Miller. 0 G2 /k\_Q_

(3;{:}_ %{‘oo {1:\..1._) "P‘Q(.-—
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Coastal Commission File 6-11-078
7575 Metropolitan Drive Ste 103

“San Diego, CA 92108-4402

Clement Hoffman, MD
5503 Calumet Avenue
La Jolla, CA 92037

Re: AGAINST ANY CHILDREN’'S POOL ROPE BARRIER
Dear Coastal Commission staff,

1 strongly urge the Coastal Commission to disapprove the City of San Diego's permit
request for a perpetual rope barrier across a public beach at Children’s Pool. In fact, |
respectfully request that the existing permit for the pupping season rope be rescinded.
Please consider the foliowing reasons:

San Diego has not even started a Coastal Development Plan for this action or been
able to get the request through its own local Land Use Procedures. There is very strong
local community opposition to any rope barrier at all. Please send the request back to
the City.

The proposed barrier ignores a Coastal Commission's ruling in 2001 that a permanent
structure or a marine reserve on a trusted public beach is not allowed, per the State
Lands Commission and the Department of Fish and Game.

It would be a violation of the Local Coastal Plan as unanimously ruled by San Diego's
own Planning Commission. The City is attempting to bypass the Planning Commission
in defiance of due process. Please send the request back and demand a real Site

Development Permit.

The rope is a tool for activists to intimidate the public and mislead people to believe the
beach is closed. The seal advocates have consistently screamed at (with bullhoms),
cursed, spit upon and harassed members of the public who try to peacefully use the
beach. The SD Police Department has refused to maintain the rule of law at Children’s
Pool. The best way to restore public order would be to rescind the current rope placed
during the pupping season, let alone to allow a year-round rope. The seals wiil find

plenty of places to go. .
RECEIVED)

JUN 04 2012

CALIFORNIA
COASTAL COMMISSION

SAN DIEGO COAST Diossut




0670472012 12:01 FAX

-

o002

This would be a State issued permit under CCC jurisdiction. It would create a
dangerous precedent which could endanger every beach in California where a town can
discourage ocean access in favor of an animal display.

Under federal law, no state may enforce or attempt to enforce any law concerning the
taking of marine mammals. California has no justification to take actions based on
enforcing seal protections reserved for the Secretary of Commerce through the MMPA.

Though the public trust doctrine can include protecting wildlife, the State is required to
balance that against its overall goal of protecting the public good. The harbor seals have
an extensive natural habitat and are not endangered in any way. There is no benefit to
the public trust to impede public access to the Children’s Pool in favor of growing an
artificially imported seal colony.

A suit is now filed against the State and San Diego for violation of the 1931 Tidelands
Trust. If the CCC acts in haste to encourage San Diego with a permit allowed by
bypassing its own procedures, it stands to be reversed in the courts. There is no
urgency to issue the pemit in question. This matter needs further clarification through
the courts.

The CCC has a proud history of preventing self-interested comporations and private
owners with seaside holdings from blocking public access for private benefit. The City-of
San Diego is just such a corporation trying to carve out special use of the beach for a
small parochial interest. Please protect the public at large using the Coastal Act.

Thank you for your attention.

.Sincerely, - ('l W P -

Clement Hoffman, MD
41 year La Jolla Resident




Coastal Commission file 6-11-078
7575 Metropolitan Drive Ste 103
‘San Diego, CA 92108-4402

4 June 2012

Coastal Commission staff,

FAX 619 767 2384 ATTENTION KANANI BROWN
RE: CHILDREN'S POOL LA JOLLA

Our kids learned to swim at the Children’s and to learn of tide pool animals in the
80's. Seals weren't there. Seals were occasionally on rocks but naver on the

beach.

Seal feces /shit has killed all the local sea animals. You used to be able to see
~and count about 40 different animals, sea stars at least 3, key hale’limpets;
various crabs, shell fish, sea anemone, lobster and more.

Now the sea lions and seals are breeding and taking over the Children’s Pool,
Cove and Bird Rock. They used to breed off shore.

Seals and Sea Lions can perfectly well live on the islands they aiways have.

You are mandating a fishing moratorium for all local indigenous animals to
grow. But you have to move the seals off the beaches to really make it happen.

The Coastal Commission should not bow to special interest groups determined to
convert historic tidelands solely to their desired use.

Paddi Arthur

Nicholas Arthur _

5704 Abalone Place { and there are no more abalone)
La Jolla, A 92037

iy

JUN 0-4 2012

CALIFORNIA
COASTAL COmpe mimng
SAN DIEGQ CUAS: wiviwlT

T00/T00(® Xvd 60:1¢ 2102/V0/90
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Attn: Lee McEachern

7575 Metropolitan Dr. Ste 103 JUN 04 2012
San Diego, CA 92108-4402 COAS?AALLE%J\QAN!\;!?SSJON
SAN DIEGO COAST DISTRICT

Not a public input to the file — a question of procedure

When the City of San Diego submitted an incomplete application in 6-11-078 last October, a
request was made for completion per § 13056 (c) and the City replied with a stack of City
Council meeting minutes and transcript, and a single page of 4 item. | have pointed out the
inadequacy and inaccuracy of that reply, but you may have chosen to accept it anyway. | don’t
know.

Further in § 13056 (c) it is stipulated “Not later than 30 calendar days after the receipt of the
requested materials, the executive director shall determine whether the submittal of the
requested materials is complete and transmit that determination in writing to the applicant”.

| never saw a copy of such a positive determination in the file. Did it happen?
Is there no need to require a complete application after all, since the hearing is not about a real

application, but a pre-ratification of concept that can only later become a permit document to
go through the local land use approval procedures from scratch?

John Leek SleekO001@san.rr.com
3090 Admiral Ave

San Diego, CA 92123 M
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Coastal Commission file 6-11-078 JUN 04 2012
7575 Metropolitan Drive Ste 103 CAUFORNIA
San Diego, CA 92108-4402 COASTAL Copm
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Coastal Commission staff,

Though Parks and Rec was asked for alternatives, it never supplied any. People often point out
the rope is tumed the wrong way. Sometimes the Friends of the Seals notice that too. Here is
a picture of what they do sometimes — a kelp line in the sand to divide the beach. it doesn't
work very well without one of them there to enforce, but the idea is simple enough. The pictures
show the division.

We only need a real barrier that can
stand against the tides, or can be
reinstalled every day easily.
And new rules, no people allowed west
of the dividing line. Cause for arrest and
citation. AND seals get to go anywhere
they want. Seals that don't like people
will figure out which side to be on.
People on the east side do not suffer
™ penalty if a seal moves, since it only
- helps the seal figure out which side he
prefers to be on. And of course woe to
the person who actually hurts a seal, but
" that has never happened before
according to Daneri of Parks and
Recreation.

Another idea the City never thought of is
. — webcams at the Pool. Nobody will

. harm a seal with the world watching and
the goings of the seals can be studied
easily. Pups can be easily counted and
conditions will be available to folks
before they leave home. Why not?

John Leek 858-610-4724
3090 Admirai Ave

San Diego CA
jleek001@san.rr.com

el
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California Coastal Commission JUN 04 2012
7575 Metropolitan Drive, Ste. 103 CALIFORNIA

) COASTAL COMMISSION
San Diego, CA 92108-4402 SAN DIEGO COAST DISTRICT

Re: Children’s Pool Coastal Development Permit Application #6-11-078
Analysis per applicable law.

Only Public Resource code 30230 provides any excuse for recommending a permit where
30210- 30214 and 30220-20224 all require no permit be granted.

The Coastal Commission has the job of interpreting the law. The Coastal Act, the Public Trust
Doctrine and any Local Coastal Plans, along with a State landgrant trust. The upcoming hearing
cannot be a blog, or a town hall meeting or be driven like a popularity contest. Itistobea
transparent State level legal proceeding, not a local level approval.

There is nothing in the Coastal Act making one code section ascendant over all others. On the
contrary, codes assuring public access are the ones rooted in the State Constitution and so
strongest.

But would 20230 even apply in this case?

Marine resources shall be maintained, enhanced, and, where feasible,
restored. Special protection shall be given to areas and species of special
biclogical or economic significance. Uses of the marine environment shall be
carried cut in a manner that will sustain the bioclogical productivity of
coastal waters and that will maintain healthy populations of all species of
marine organisms adequate for long-term commercial, recreational, scientific,
and educational purposes.

Nothing is being restored. The stated purposes of the permit do not include enhancing any depleted
resources. ltis not a natural habitat. Itis a manmade beach shared with harbor seal visitors since 1993.
They were introduced initially by Sea World concentrating rescue releases of hand raised rehabs in the
area. This is documented in court records and NOAA data files. These Eastern Pacific Harbor Seals are
reproducing robustly all over the state. They are also known as “The Common Seal”.

There is no mandate to restrict public access under “Special protection shall be given to
areas and species of special biological or economic significance” exceptthe
often cited hope the economic significance of tourism will increase if local public use is
reduced. This has no basis in science, experience or reason.

Restricting a public beach for a lovable predator will not “sustain the biological
productivity of coastal waters” Or “maintain healthy populations of all
species of marine organisms”. To the contrary. Our colony has steadily grown in spite
of debunked claims of abuse, and the seals are not going anywhere. It shows no need for




enhancement. The seals express their satisfaction by coming back every night after
hunting and playing in the water in the day. They express their trust by pupping and
nursing in the company of humans, often unworried at a distance of 10’ or less.

Would you rule a City should cordon off a public beach to cultivate the sea gull population
that could perhaps grow faster if only made undisturbed? Especially when the real motive
discussed elsewhere is to avoid the cost of beach maintenance?

There is nothing here requiring discarding sections like:

§ 30211; Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization....

§ 30212; (a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects....

(c) Nothing in this division shall restrict public access nor shall it excuse the performance of
duties and responsibilities of public agencies which are required by Sections 66478.1 to
66478.14, inclusive, of the Government Code and by Section 4 of Article X of the California
Constitution.

30214; (b) ...Nothing in this section or any amendment thereto shall be construed as a
limitation on the rights guaranteed to the public under Section 4 of Article X of the
California Constitution.

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational
use and development...(Looking from behind a barrier is not recreation)

§ 5096.27; Parks under State control: “Such projects shall also be devoted to multiple
recreation purposes, as opposed to restrictive, single interest usage”.

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational
use and development...(Looking from behind a barrier is not recreation)

I am citing these facts not out of criticism for the Coastal Commission but out of faith it will
do the right thing.

John Leek jleek001@san.rr.com

3090 Admiral Ave, San Diego, CA 92123

The inapplicability of the Marine Mammal Protection Act in our situation is discussed elsewhere.




Figure 2 Too bad seals can't read, or know they are supposed to be afraid of peole.
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Figure 1 The rope shows the proper distance to be from a seal
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Figure 2 Visitors ignore the rope, seals ignore the vistiors
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Figure 1 A marine mammal park for the enjoyment and entertainment of children
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7575 Metropolitan Drive, Ste. 103 JUN 04 2012
San Diego, CA 92108-4402

California Coastal Commission
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Re: Children’s Pool Coastal Development Permit Application #6-11-078
More problems with citing 30230 above all others.

Only Public Resource code 30230 seems to be aligned with granting a permanent year round
rope where 30210 - 30214 and 30220-20224 all require the permit not be granted.

Marine resources shall be maintained, enhanced, and, where feasible,
restored. Special protection shall be given to areas and species of special
biological or economic significance. Uses of the marine environment shall be
carried out in a manner that will sustain the biological productivity of
coastal waters and that will maintain healthy populations of all species of
marine organisms adequate for long-term commercial, recreational, scientific,
and educational purposes.

http://www.wendel.com/index.cfm?fuseaction=content.contentDetail&ID=9059

The California Court of Appeal, in Center for Biological Diversity, Inc. v. FPL Group, Inc., Case No. A116362 (1st App.
Dist.), held that the public trust doctrine extends not only to the lands underlying navigable waters, but also to
wildlife not associated with any particular property. The Court described the scope of the public trust doctrine as
including the governmental power and responsibility to preserve and regulate natural resources, held in trust for
the benefit of public. Under this doctrine, public agencies are responsible for striking “an appropriate balance
between protecting trust resources and accommodating other legitimate public interests.

But the Court observed that while the public trust doctrine requires government agencies to account for the effect
of proposed permits on wildlife, government permitting agencies are not required to protect wildlife in all
circumstances. As trustees under the public trust doctrine, agencies must strike an “appropriate balance” between
protecting natural resources and other public interest considerations.

So how shall the CCC strike that balance? It need not. The Children’s Pool is not a natural
habitat for depleted animals. Favoring one animal will not “maintain healthy populations
of all species of marine organisms”. Iltis a man-made beach. It was salted with hand
raised abandoned or sick rescued pups that Sea World meant to stock a seal reserve at Seal
Rock. (Proved in another letter) The Seal Rock reserve was disallowed by the CCC in 2001.

John Leek jleek001@san.rr.com

3090 Admiral Ave, San Diego, CA 92123
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THE LEADER
| The Public Trust Takes to the Sky

Practice Areas

[Originally published in the The Wendel Report, Winter 2008 issue.] ¢ Environmental
As with any new technology, the implementation of renewable energy ~ Tirm Publications

technology is not entirely benign. The Center for Biological Diversity * The Wendel Report:

(CBD) recently sued owners and operators of wind turbine generators Environmental, Winter 2008

in the Altamont Pass Wind Resource Area in Alameda and Contra » read more

Costa Counties, alleging, among other things, that the operators were

responsible for killing and injuring tens of thousands of raptors and

other birds in violation of the public trust doctrine. The public trust

doctrine had been generally thought to be founded on state ownership

of certain types of lands —lands underlying navigable waters — held in trust for the benefit of the public. No such
lands exist in the Altamont Pass, which raised the question of whether the CBD had a basis for the claimed
public trust violation.

The California Court of Appeal, in Center for Biological Diversity, inc. v. FPL Group, Inc., Case No. A116362 (1st
App. Dist.), held that the public trust doctrine extends not only to the lands underlying navigable waters, but also
to wildlife not associated with any particular property. The Court described the scope of the public trust doctrine
as including the governmental power and responsibility to preserve and regulate natural resources, held in trust
for the benefit of public. Under this doctrine, public agencies are responsible for striking “an appropriate balance
between protecting trust resources and accommodating other legitimate public interests. "In reviewing the body
of case law that has applied the doctrine, the Court found that it encompasses the protection of the public’s
rights with regard to both lands underlying navigable waters and undomesticated birds and wildlife.

Importantly, the court determined that members of the public have standing to bring an action to enforce the
public trust over wildlife when the trustees — the responsible public agencies - fail to discharge their duties. But
the Court held that such actions by members of the public must be brought against the responsible public
agencies, not against private parties to whom those agencies have granted permits in alleged violation of the ‘
agencies’ duties as trustees. According to the opinion, while members of the public may compel public agencies
to perform their duties, “neither members of the public nor the court may assume the task of administering the
trust,” for only the appropriate public agencies have the expertise, time, and discretion to consider the competing
public interests at stake when public trust resources are jeopardized.

This extension of the public trust doctrine and recognition of the standing of members of the public to enforce th
doctrine may provide project opponents with an additional basis on which to oppose certain projects. But the

Court observed that while the public trust doctrine requires government agencies to account for the effect of

proposed permits on wildlife, government permitting agencies are not required to protect wildlife in all

circumstances. As trustees under the public trust doctrine, agencies must strike an “appropriate balance”

between protecting natural resources and other public interest considerations. For example, in the case of

turbines, the court acknowledged that other public interest considerations would include the strong public

interest in the development and operation of sustainable energy systems. Thus, while agencies must take the é__‘
protection of wildlife into account, they need not place that interest above all others.

5/27/2012 11:43 AM




Filed 9/18/08
CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT
DIVISION THREE
CENTER FOR BIOLOGICAL
DIVERSITY, INC., et al.,
Plaintiffs and Appellants, A116362
v. (Alameda County
FPL GROUP, INC,, et al., Super. Ct. No. RG04-183113)

Defendants and Respondents.

Plaintiffs, the Center for Biological Diversity, Inc. and Peter Galvin (collectively
CBD),' appeal from the dismissal of their cause of action, which alleged that defendant
owners and operators of wind turbine electric generators in the Altamont Pass Wind
Resource Area in Alameda and Contra Costa Counties are, by the operation of their wind
turbines, responsible for killing and injuring raptors and other birds in violation of the
public trust doctrine.” The trial court dismissed their action after granting defendants’
motion for judgment on the pleadings on the ground that private parties are not entitled to
bring an action for the violation of the public trust doctrine arising from the destruction of

wildlife. We conclude that the trial court properly dismissed this particular action,

! Plaintiffs’ amended complaint describes the Center for Biological Diversity, Inc., as a

nonprofit corporation with over 12,000 members, more than 4,400 of whom reside in California,
“dedicated to the preservation, protection and restoration of biodiversity, native species,
ecosystems, and public lands and resources.” Peter Galvin is identified as the conservation
director of the center.

2 Defendants consist of two groups of business entities that have appeared through separate

counsel: FPL Group, Inc., FPL Energy, LLC, ESI Bay Area GP, Inc., ESI Bay Area, Inc.,
Altamont Power, LLC, and Green Ridge Power, LLC and GREP Bay Area Holdings, LLC, AES
SeaWest, Inc. (formerly SeaWest WindPower, Inc.) and enXco, Inc.
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WHO ARE THE FRIENDS OF THE SEALS? Rk RS cof*%;s
457‘0 /ON

The rope support petitions, the form letters, the organized booklet in the file are produc@&‘d‘f the La Jolla
Friends of the Seals. (LUFS) They were actual docents after seals began to appear on the beach in the
90’s. They have become more radical over the years and more inclined to take the law into their own
hands. Their president Ellen Shively is to be arraigned for battery for spitting on a person on the
seaward side of her kelp line she had put in place to close the access gap in the City advisory rope. They
wear uniform shirts and use fake ID’s on lanyards to add authority to their actions. They have formed
human barricades across the access opening in the advisory rope.

Their lawyer, Bryan Pease introduced the use of bullhorns on the sidewalk to intimidate and discourage
people from getting on the beach. He has pled not guilty to theft and destruction of property (a beach
open sign) though he had his crime videotaped and released on Utube. LIFS are taken to blocking the
stairs to the beach and accosting people who wish to pass. For Memorial Day weekend they brought
big official looking signs designed to look like official County Health advisory signs warning of
contaminated water. The lifeguards confiscated them. At night they are inclined to place red traffic
cones on the stairs to the beach.

Their support for a year round rope is only as a first step. Their stated goal is complete closure of the
beach. When seals turned up on South Casa beach they were quick to cordon off half of that beach.

In short, they are no friend of the Coastal Act. Their hardline stance could eventually force our City to
give up shared use and either remove the seals or remove the people. The City has federal permission
any time to remove the seals but never wanted that expense. The City does not have permission to
close a public beach and doing so will invite a lawsuit if you issue permission. We don’t want our seals
removed or dispersed. We are advocating continued shared use - not a showdown.

The Coastal Commission has to interpret the law, not public opinion polls or stacks of form letters.
Appeasing excitable special interest groups is not good in the long run. The City has tried for years, and
found it only makes things worse. There was supposed to have been a real City Docent program in
place 2 years ago. Parks and Recreation will not put volunteers on that beach because of the turmoil
and discontent caused by JLFS and their parent group Animal Protection and Rescue League (APRL).
You may doubt this, but | was in the meeting with Parks and Rec and all other parties involved on
December 8". The docent program was killed by unwillingness of LIFS and APRL to give up bullhorns as
a means of communication with persons of their choice.

If you have read this far, if think | am just slandering the opposition, then check the next pages. Help us
restore law and order and respect for the public right to lawful coastal access.

John Leek 3090 Admiral Ave, San Diego, CA 92123




& SENSITIVE HARBOR SEALS|

BEACH CLOSED &

i i : NO DOGS OR PEOPLE ON BEACH §
A0 GLASSROTTL e i - 750 FEET EITHER SIDE OF PIER |

Our local Harbor Seal Colony is one of the

only 4 along the southern California Coast

Seals haul out with their young during the day and night.
‘Adult Seals leave their young on the beach while fishing.
Adults may abandon theéir young at the sight
ot smell of dogs oF peaple

HELP PROTECT THE SEALS - STAY AWAY!

e Foderal Marine Mamwnal Protection Act & ¢arpinteria City Code € M.C. 1224090
prohibit istuibing Harbot Seals at any.time.

j on Carpinteria Beaches 38







Lucy Yu

To: Costal Commission file 6-11-078 Attention: Kanani Brown Fax # 619-767-2384
Ce: Inge Wang [wanginge@gmail.com)

Subject: Children's pool

This Year round rope wlil keep the beach for the seal and exclude the Children’s use year round.

the Children Pool Sea wall was build for the use of children not the seals, The seals has been muitiplying and growing
in population to overcrowding the small cove.

La Jolla has little area where the Beach is protected for the children to play safely without the rip currents. We don't
want it be taken away from our children and grand children, Please vote to keep the seals away and protect the area
for children’s use. Thank you,

Lucy C. Yu
Francis Yu

E@Eﬁ\;”fj

JUN 04 2012
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Capstal Commission file 6-11-078  Attn; Kanani Brown
7515 Metropolitan Drive Ste 103
Sap Diego, CA 92108-4402

FORBID BARRIERS AT THE LA JOLLA CHILDREN'S POOL WHY? Please read and reinforce the Jaw.

California Constitution: ..and the Legislature shall enact such laws as will give the most liberal construction to
thig provision, so that access to the navigable waters of this State shall be always attainable for the people
thefeof.

Parks under State control: “Such projects shall also be devoted to multiple recreation purposes, as opposed to
restrictive, single interest usage”. § 5096.27

In carrying out the requirement of Section 4 of Article X of the California Constitution, maximum access, which
shall be conspicuously posted, and recreational opportunities shall be provided for all the people. § 30210;

Development shall not interfere with the public's right of access to the sea where acquired through use or
legiglative authorization.... § 30211;

Publjc access from the nearest public roadway to the shoreline and along the coast shall be provided in new
development projects.... § 30212; (a)

Lowér cost visitor and recreational facilities shall be protected, encouraged, and, where feasible, provided. §

Nothing in this section or any amendment thereto shall be construed as a limitation on the rights guaranteed to
the pliblic under Section 4 of Article X of the California Constitution. § 30214; (b)

Coastal areas suited for water-oriented recreational activities that cannot readily be provided at inland water
areas|shall be protected for such uses. ...(Looking from behind a barrier is not recreation) § 30220.

Ocearjfront land suitable for recreational use shall be protected for recreational use and development...(Looking
from behind a barrier is not recreation) § 30221.

The federal protection for marine mammals does not allow for enforcement on a state level. The Commission
must ¢bey the MMPA, but it may not attempt to enforce any aspect of it.

This ygar round rope is a new development because it replaces a permit awarded a structure under City rather
than CLC jurisdiction. Vertical Access to the Shore, not to 80 feet back, must be provided. But its stated purpose
is to serve as a visual deterrent to shore access.

The CGC is meant fo protect access to the coastline FOR the people. it was not intended to protect the coastline
FROM hceess by the people of California.

's Pool Land grant Trust, (b) The absolute right to fish in the waters of the Pacific Ocean over said
tidelangis or submerged lands, with the right of convenient access to said waters over said lands for said
purposeg is hereby reserved to the people of the State of California.

The Cogstal Commission acts to guarantee public access because once lost, it can never be regained, li the CCC
colludeg to limit access on trusted tidelands that will be reversal in purpose.

JUN 0 4 2012

- == oo -~ _CAUFORNIA
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Attn: Kanani Brown

Califom_ia Coastal Commission file 6-11-078
7575 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

The California Coastal Commissioners have a proud history of preventing greedy corporations
with seaside holding from preventing public access for convenience. San Diego is just such a
corporation. Protect us using the Coastal Act.

Shared use by humans and seals works at the Children’s Pool ~ no barrier needed.

When the City voted to attempt enforcing a permit for a barrier rope at the Children’s Pool, it first
voted for a 5 month closure every year forever, but now seeks this perpetual rope barrier as a
first step. It also promised to make a docent program 0 make the ranger more effective. It has
never daone that.

This permit is proposed without an enddate, no later review, no studies, no conditions, no
alternatives, no legal studies. Just “in perpetuity”. Where else would the Coastal Commission use
its jurisdiction to do such a thing?

The City complains “individuals place non~official signage on the beach to indicate the beach is
| open to for public usc and that the rope is is only a guideline, not a barrier”. So? Is that not the
City’s job citizens are doing? A year round rope will just bring more of the same.

The City claims the placement of the rope is based on observation of seal activity, yet it also
\ states “neither federal or City law specifies a safe distance”. So there is no known distance for
rope placement. Nor do seals respond to the rope as a safety device.

There are no guarantees in place other beaches will not be set aside for new seal colonies. The
seal and sea lion population in California are documented to be growing. That growth was
accomplished without setting aside public beaches for them.

In the winter most people don’t swim or lie on the beach but seals can. In the summer the sand is
too hot for seals so they get off the beach until night time when people are gone anyway. God’s
timeshare plan. Shared use works.

California Constitution: No individual, partnership, or corporation, claiming or possessing the
frontage or tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State, shatl
be permitted to exclude the right of way to such water whenever it is required for any public

purpose. Please enforce this basic human right! %

.s«me-ﬁa
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June 2, 20012

California Coastal Commission file 6-11-078 ATTN: KANANI BROWN
7575 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

To the Coastal Commissioners:

Please deny a rope barrier or any barrier to humans who seek access to the ocean at the
Children’s Pool. At what point does “protecting the seals” hurt the humans? Congress, through
the MMPA has prohibited harassment of seals. However, there are also laws against harassing
and hurting humans. The seal activists argue to “respect the seals”, “stop seal harassment” and
“protect the seal pups”. They cloak their activities in First Amendment protection and avoid
legal consequences by intimidating the City of San Diego through lawsuits. This is manipulation
of the law that is abusive and unjust.

Should you, the Coastal Commissioners ~ by virtue of your title, protectors of the oceans and
human right to them — close off the Children’s Pool beach, every ocean access in the State is in
similar jeopardy. The seals’ yearly rise in reproduction rate at this site is the clearest possible
signal that they are in no way endangered.

Who will “respect the humans”, “stop human harassment”, and “protect the children”. The
City of San Diego should enforce the laws on the books protecting the public. if the City of San
Diego will not “protect and serve”, who can we turn to? Only you, our State’s Coastal
Commissioners.

With respect and trust, \o‘ l : (18 M —
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From: Phyllis Minick

Friday 6-2-12

To: California Coastal Commission
San Diego Coast District

7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4402
Subject: CCC File # 6-11-078

Re: Children's Pool Rope Barrier
Dear- Commissioners,

I herein register my opposition to Rope Barrier at Children's Pool for the following reasons:

1. The City of San Diego has never obtained an Environmental Impact Report (EIR) allowing any
ope Barrier to exist on Children's Pool as required by CEQA.

The City of San Diego has never obtained an Environmental Impact Report (EIR) allowing
e “seals * to occupy Children's Pool as required by CEQA. This is despite the fact that Children's
ool is considered Public Health Hazard by The San Diego Public Health Department because of “seal
ecal contamination”.
The fact that the Trust at Children's Pool was changed by AB428, does not exempt the City
rom complying with California CEQA regulations and the Trust which allows the Public free access to
clean and safe beach. _
. The City denied public input concerning the EIR at Children's Pool by its obscure method of
hotifying the public of its plan to exempt the CDP of an EIR and study. In fact I challenge members of
the California Coastal Commission to find the posting in the City Web site exempting this project of an
EIR,
5. It has already been legally established (O'Sullivan vs. The City of San Diego) that a Rope
Barrier at Children's Pool denies the Public free access to the beach at Children's Pool. The Rope
Barrier also continues to exacerbate the Public Heaith Hazard posed by seai fecal contamination.

Sincerely,
Phyllis Minick 53 year resident of La Jolla
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Sue Bridge suekidspooi@sanrr.com

Calffornia Coastal Commission

Sai| Diego Area

ATTIN: Melissa Ahrens, Coastal Analyst
757p Metropolitan Drive, Suite 103

San| Diego, CA 92108-4402

Subject: Proposed Year-Round Rope, Children’s Pool (aka Casa Beach), La Jolla, CA
FILE 6-11-078
Applicant: City of San Diego

To the California Coastal Commissioners:

De& Commiissioners, iz’

I'veread your brief biographies and come to thank you for your dedication to public service. As scholars,
attorneys, environmental activists, educators, artists and successful entrepreneurs — just a few qualities among
your wide range of skills and accomplishments -- you represent our best hope for lawful and wise decision-
malgng about our coastal issues.

Regprding local rulings: the LJ Community Planning Association, on September 2, 2010, heard public testimony
and [deliberated fully about the proposed permit for a Year-Round Rope at La Jolla’s Children's Pool. The trustees
tool two actions: ’

- 2 'y

L)@ ' 8Qg 3 Ha P < B 23 B 1 S
the “Rope Barrier” creates more problems than it resolves and findings cannot be made for a Coastal
Development Permit. Passed 10-1-2

41 Reijected the City of San Diego’s determination that The Children’s Pool Beach “Rope Barrie Project is
., .-..',\_.'.\. . . - ew P : L — Péggév-d 1’;—“

The & . .
and,|with a vote of 7-0, denijed

)

Regarding the law: Tidelands Trust (CH 688), the California Constitution (Article 10), and the California Coastal
Act (Sections 30210 through 30213, Sections 30220, 30221) and the City’s own Local Coastal Program all

guarpntee public right-of-way to coastal waters. Any barrier restricting coastal access violates all these laws.,
ijces. A sign bearing the City of San Diego seal marks the entry to the Children’s Pool and
statgs, “This beach is open to public access at all times.”

Regdrding animal protection: Seals are not an endangered species at the Children’s Pool. “Scripps
oceanographers documented the harbor seal population in La Jolla as stable at 150-200 seals, with a migrating

population of ~500 (Prof J, Moore & T. Linder, SIO, U-T report 5/24/10).” In 2011, 45 seal pups were born at the
Chilgren’s Pool -- an ali-time record birth rate there — along with a large increase in the number of swimmers,
divens and beachgoers at that beach.

Regarding the Founder’s intent: “The name says it all... The Children's Poo! was created specifically for the chiidren to
learnjocean swimming and appreciation of a wonderful water resource. A bronze plaque above the stair entry stairway
2 The Children’s Pool Given By Ellen Browning Scripps  “As a Gratuity to Children”  Dedicated June 1, 1931

As lreview the Comniissioners’ suistanaiing érédentials i the law and énvironmental profeciion,
1 urge each of you to consider - in that context - the foregoing reasons to deny this or any permit for a
rope\barrier at the Children’s Pool.

Sincerely, Sue Bridge June 2012
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Céoastal Commisston file 6-11-078 / kﬁNRﬂ( BkDUN

7375 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

Cdastal Commission staff,

Na permit for a perpetual rope barrier across 2 public beach at Children's Pool is allowable, legal or
begeficial

Neither San Diego or any other city is permitted to cordon off public historic trusted tidelands.

Sany Diego has no Coastal Development Plan or local Land Use Procedure for Children’s Pool beach.

The proposed barrier goes against this Coastal Commission's ruling in 2001: “no permanent structure or marine
resgrve on a trusted public beach is allowed (State Lands Commission and Department of Fish and Game).

California is bound by a trust that does not allow changing a playground, park and bathing pool into a restricted
animpal display concession.

The [rope at Children’s Pool is described by the City as a "Visual Deterrent”. However, a visual deterrent to
vertical access to the shore is inappropriate to a public beach under the jurisdiction of the CCC.

The City’s 3 foot opening deceives the public, because is not visible from the sidewalk.

The barrier rope is a tool for activists to intimidate the public and mislead people to believe the beach is closed.

The City lied saying the rope position was calculated from studies of seal activities. It was placed to be above

gh tide line so the City could cut its own local permit. That was found to be outside its jurisdiction.

The City was required but has not produced a NEW permit to be under Coastal Commission jurisdiction.

If the State under CCC jurisdiction issues a barrier permit, every beach in California is in danger of closure by

special interests, since all beaches attract animals.

nder federal law, "no state may enforce or attempt to enforce any law concerning the taking of marine
trpirimals”. Califormia ha$ no justification to take actions bascd on cnforciiig protéctions f¢scrved orth¢
Secretary of Commerce through the MMPA.

In gvery public hearing local advisory groups have denied support for roping oft their public beach for any
reason.

Though the public trust doctrine can include protecting wildlife, the State is required to balance that against its
overll goal of protecting the public good. Where a prolific species denies access to public land, the Coastal
mmission especially has no business participating in denial of access to enhance an unnatural habitat.

Deny any barrier to public ocean access at the Children’s Pool.

Such barriers are illegal and unnecessary.

Sue Bridge suekidspool@sanrr.com
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Ctlerchon Homann Bewon

June 2, 2012
Dear Coastal Commissioner,

I urge you to forbid any barrier or closure that prevents human access to the Children’s Pool.
American FREEDOMS and LAWS absolutely deny prohibition of right of way to coastal waters.

Phyllis Minick, San Diego resident

* No one is permitted to exclude right of way to tidal lands of any harbor, bay, inlet,
estuary, or other navigable water in this State whenever access is required for any
public purpose. [State of California Constitution, Article 10)

® Any barrier restricting coastal access violates the Tidelands Trust (CH 688). the

California Constitution, the California Coastal Act & San Diego’s own Local Coastal
Program. ,

¢ No CEQA exception to these laws has been yalidated, since no legal reason for
exemption exists.

* California Senate Bill 422 established a legal enduring trust in exchange for donation
of the sea wall and “bathing pool for children” to protect swimmers. The City of San
Diego, Department of Public Works and Park Commission jointly approved that
project and accepted Miss EB Scripps’ gift (noted in her will as “a Children’s Pool”).
An amendment to include a marine mammal park did not change the trust’s words or
intent,

e The Coastal Commission has repeatedly denied requests for beach closures, because
| the Coastal Commission Act requires maximal public access and recreational
‘ opportunities.

» The City of San Diego Planning Commission rejected a year-round barrier rope 7-0
last December (2010).

¢ Fact: No marine species are endangered at the Children’s Pool. In May, 2010,
Scripps oceanographers documented the harbor seal population in La Jolla as stable
at 150-200 seals, with a migrating population of ~500 (Prof J. Moore & T. Linder,
SI1O, U-T report 5/24/10). The pupping season, which extends from only mid-
February to mid-May, successfully maintains and enhances the population. A full-

time Park Ranger is on duty to manage the beach.
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mpliance REASONS TC SENY A PERWITFCR ANY BARRIER AT THE CHILDREN'S PQ0OL:
!, Precedent & Fact

1.

LAW: No one is permitted to exclude right of way to tidal lands of any harbor, bay, inlet, estuary, or other
navigable water in this State whenever access is required for any public purpose . . . [State of California
Constitution, Article 10

LAW: Last year the State Statutes of 1931 were amended to include marine mammal park for the enjoyment
and educational benefit of children, but did not change the trust’s words “bathing pool for children” . ..

LAW: Any barrier restricting coastal acoessmol es-the Tidelands Trust t I; omia.cOﬂstuuuon he
Califomia Coastal Act and San Diego’s own Local Coastal Program.

LAW: The CEQA exception this Commission claims is not valid, since the public was not notified as
required, and the reasons for exemption are not legal,

Precedent/Ruling: “establishing an area as a reserve does not afford any more protection to the seais than
signage and a good docent program [and is] inconsistent with the state tidelands grant (CH 688), which
specifically calls for the “public’s absolute right of access to the water.”

Precedent: The Coastal Commission denied a request from Vandenberg Air Force Base for closure of
beaches {o protect the depleted piover population, because of the Coastal Commission Act’s requirerient
o maximize public access and recreational opportunities.

Precedent. The Coastal Commission denied a request from the U.S. Navy in Coronado, because “State law
requires that the public have access to all stretches of California beaches.”

LAW: Eighty years ago, the City of San Diego, Department of Public Works and Park Commission jointly
approved the {sea wall - Children’s Pool). California Senate Bill 422 officially authorized the project and

accepted Miss Scripps gift in an enduring trust.

Precedent & LAW: The Will of Ellen Browning Scripps uses the term “Children’s Pool” 4 times to describe
“the beach in front of Block 56 of the La Jolla Park subdivision.” There, in 1921, she established a legal
trust to donate the sea wall to protect swimmers after two children drowned there.

. Fact: Seals are not an endangered species at the Children’s Pool. “This May, Scripps oceanographers

documented the harbor seal population in La Jolla as stable at 150-200 seals, with a migrating population
of ~500 (Prof J. Moore & T. Linder, SIO, U-T report 5/24/10).

Stan Minick, La Jolla resident
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To: Coastal Commission file 6-11-078 ATTN: KANANI BROWN
7575 Metropoilitan Drive Ste 103
San Diego, CA 52108-4402

REASONS TO DENY A PERMIT FOR ANY BARRIER AT THE
CHILDPREN’S POOL: Law, Precedent & Fact

—LAW: o nJivI7or’, partnership or corporation, claiming or possessing the frontage of
ndal Iands ofa harbor, bay, mlet, estuary, or other navxgable water in tl;us Stat chell 5o
: el B wgy i s susior wionever itis reon Ko
: ces [State of Cahforma Conshtunon, Artlcle 10]
—LAW: In 2009, Section 1 of Chapter 937 of the Statutes of 1931 was amended in SB428 to
mclude marme mammal park for the enjoyment and educational benefit of children, but o3

e a A e

LAW the g;ahforma Coastal Act Sechons 30210 through 30213, Sections 30220, 30221
and the C City’s own Local Coastal Program.
the California Constitution, and the California Coastal Act Sections 30210 through 30213,
Sections 30220, 30221 and the City’s own Local Coastal Program,
LAW: A CEQA exception (to the reguirement for beach ent_jl_-x! was not valid, since the

public was not motified =5 w210727 and legal < &
Precedent/Ruling: “establishing an area as a - : amy more rningtion to
the seals than signage and a good docent program [and is] inconsistent with the state

tidelands grant (CH 688), which specifically calls for the “public’s absolute right of access fo
the water.”

Precedent: The Coastal Commission denied a request from Vandenberg Air Force Base for
closure of nearby beaches to protect the depleted plover population; they stated “not
consistent with the Coastal Commission Act’s limitations on the r=r:irors

muiz zocess and recreational opportunities. 5/30/2001, CD-23-01

Precedent. The Coastal Commission demed a request from the U.S Navy in Coronado,
because “&iiy T rammtean Yonl he 3 of Co¥ivenin bonelg
[CA Coast Commlssmn, Section 30210- U.Tr report, 4/8/2010]

LAW: The City of San Diego and Department of Public Works jointly approved the
(sea wall — Children’s Pool) project through Resolution #54177. The Park Commission
approved the Project on 7/22/1930. On 4/23/31 California Senate Bill 422 oﬁ‘ Tcially
authorized the project and accepted Miss Scripps ggft in an ¢ ;g

Precedent & LAW Will of Ellen Browning Sc-i1:0 (10/21/22 codlcll 15 #5) weas e
Kcrian rox’s a4 times to describe “the crescent—shaped beach immediately in front
of Block 56 of the La Jolla Park subdivision.” There, in 1921, she donated to the City a sea
wall to protect swimmers after two children drowned - ol

Fact: Socir ome —or or N coioE "¢ Fozl. “Population counts
show that the harbor sml populatxon in La Jolla is stable at approximately 150-200 seals,
with a migrating population of ~500 (Prof J. Moore & T. Linder, SIO, U-T report 5/24/10).

seal 202

i Smmanea ™ fnian
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From: Phyilis Minick, San Diego resident: Background: six years on SCUBA diving team for the Kelp Habitat
improvement Project with funding by the City and County of San Diego. P.I. Dr. Wheeler North, Professor, Cal Tech.

i
.
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DISPUTE OF BARRIER OR CLOSURE AT THE CHILDREN’S PoolL

To: Coastal Commission file 6-11-078
7575 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

From: Phyllis Minick: Background: six years on SCUBA diving team for the Kelp Habitat Improvement
Project with funding by the City and County of San Diego. P.1., Dr Wheeler North, Professor, Cal Tech.

Wellkducumented facis:

1) Humans and seals have co-existed safely at the Children’s Pool for the 81
years since this unique ocean pool was formed upon construction of the
sea wall. iuerelinre, shared use Is rezscralia

2) & Lol snceasered suscies athe Childsox’s Poci In 1995.97,
“populatlon counts show that the harbor seal populatron in La Jollais
stable at approximately 150-200 seals, with a migrating population of ~500
(Prof J. Moore & T. Linder, SIO). The maximum number of harbor seals
using the Children's Pool can vary between 62 and 172 (H-SWRI, 1995-

1997).” Yet, the count in 2009 was ~300 and 60 pups were born this
season. Seals live 3540 years; 50% die in their first year and, thereafter,
20% dielyear. The estimated annual rate of increase for harbor seals is
around 5%, an approximate increase of only 5 for every 100 seals ... the
remainder must dle' Y EINSTS, bt o Sl

-~ LA e et ]
DR IS D AP 41 ST 1

3) Any barrier restricting coastal access violates the Tidelands Trust, the

California Constitution, and the California Coastal Act Sections 30210
through 30213, Sections 30220 30221 and the C|ty’s owh Local Coastal
Program iolndng okl e Seaches and invites
Irveuis, winish o

Dt

4) Law enforcement at the Children’s Pool is questionable. SDPD made 41
calls there last year. At present, three animal rights “"donation” tables
illegally collect money (2008, $308,000 on tax records) at the Children’s

Pool without permits and hire an illegal guard to warn visitors away.
Visitors, especially chlldren, are belng fnghtened and attacked o

5) Prevent lawsuits by never violating the Trust terms, which provides for

=z, Attempts to stop the public from using
the ildren’s Pool through mtrmrdatron, harassment or force violate our
federally mandated civil rights - my civil rights! Phyllis Minick
February 9, 2011
Dear Coastal Commissioner,
Lurge you to forbid any barrier or closure that prevents human access to the Children’s Pool. American

FREEDOMS and LAWS absolutely deny prohibition of right of way to coastal waters.
Phyllis Minick, San Diego resident
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June 3, 2012
Attention: Kanani Brown

FAX (619) 767-2384

Coastal Commission file 6-11-078 e e s e s
RECTT

7575 Metropolitan Dr., Suite 103

San Diego, CA. 92108-4402 JUN G

CURNIEA

o - N L T

Coastal Commiission Staff,

The Coastal Commission should neither consider nor approve a permit for a perpetual rape barrier
across a public beach at Children’s Pool. 1 have lived in San Diego and swam in the waters of off
Children’s Cove for over 40 years. | love swimming with the seals and seeing them in their naturai
habitat. | have personally witness the coexistence of people and seals there during most of those 40
years. It is only recently that the misconstrued idea has arisen that this area is needed for the seal’s
survival and the entertainment of some who want an unnatural seal observation park.

The seal population is not endangered. Creating a “seals only” beach is not needed for their survival or
well being, but does deny its use by the citizens of California. This beach is one of the treasured jewels
of San Diego. If the Organ Pavilion in Balboa Park, (another jewel of our fine city) was overrun by
squirrels would you consider roping it off and denying access by Park goers because some people like to
come watch the squirrels? Of course not! It would be ludicrous to consider closing this one of a kind
treasure and giving it over to an animal that is not threatened or endangered. The Children’s Cove is
also a one of a kind treasure built for the use of children and alt citizens of San Diego. Roping it off
would be a travesty.

There are many more other reasons not to rope this area off. Some of these are:

e It would be a violation of the Local Coastal Plan as unanimously ruled
by San Diego's own Planning Commission. (Later bypassed)
California is bound by a trust which does not allow changing a

playground, park and bathing pool into a restricted animal display ng HE] Ty

concession. L J
e Though the public trust doctrine can include protecting wildlife, the

State is required to balance that against its overall goal of protecting JUN 04 2012

the public good. Where a prolific species denies access to public CALIFORNIA

land, the Coastal Cammission espectally has no business participating in COASTAL COMMISSION

denial of access to enhance an unnatural habitat. SAN DIEGO COAST Divinet
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This measure is solely to help an imported seal colony grow. Its
survival is not in question. How can it be the business of the Coasta!

Commission to nurture an imported animal on an unnatural beach at the
expense of public access to public land?

A suit is now filed against the State and San Diego for violation of the

1931 Tidelands Trust. it will prevail easily and if the CCC acts in
haste to encourage San Diego with a permit allowed by a twisting its own

procedures, it stands to be reversed in the courts. This matter needs

a special Jegal study, not a one day pile of opinions and special
interest claims. There is no emeargency.

There was no Children's Pool beach, or sea wall to make one before
1931. There were no seals on the resulting artificial beach until
1993. A barrier to the public is not preserving a natural habitat; it
is cultivating an unnatural habitat. '

There are no guarantees in place other beaches will not be set aside for
new seal colonies. The seal and sea lion population in California are
documented to be growing. That growth was accornplished without setting
aside public heaches for them.

§ 30221. Oceanfront land suitable for recreational use shall be
protected for recreational use and development...(Looking from behind a
barrier is not recreation)

The CCC is meant to protect access to the coastline FOR the people. it

" was not intended to protect the coastline FROM access by the people of

Californial!

Thank you for considering these points during your evaluation of this proposal

Yours Truly,

Kl fxsams-

Kar! Burns

p.2




To Whom It May Concern: (Children’s pool)

Though the public trust doctrine can include protecting wildlife, the State is
required to balance that against its overall goal of protecting the public good.
Where a prolific species denies access to public fand, the Coastal Commission
especially has no business participating in denial of access to enhance an
unnatural habitat. '

This measure is solely to help an imported seal colony grow. Its survival is not in
question. How can it be the business of the Coastal Commission to nurture an
imported animal on an unnatural beach at the expense of public acress to public
land?

The seals are just a concession, like 8 merry go round the City might want to
favor attracting tourists over local use. CCC approval will allow conversion of any
California parkland lo inappropriate defacto animal reserves on public beaches
for gain

The Coastal Commission should not bow to special interest groups determined to
convert historic tidelands solely to their desired use. We can share. They cannot.
This is called “an effective visual deterrence” by the City. That is all you need to
know. It is more than an encroachment. 1t is a means of denial of a:cess.

There was no Children's Pool beach, or sea wall to make one before 1931. There
were no seals on the resulting artificial beach until 1993. A barrier to the public is
not preserving a natural habitat; it is cultivating an unnatural habitat.

The CCC has a proud history of preventing greedy corporations with seaside
holding from preventing public access for convenience. San Diego is just such a
corporation. Protect us using the Coastal Act.

This permit is proposed without a sunset date, no later review, no studies, no
conditions, no alternatives, and no legal studies. Just “in perpetuity’. Where else
would the CCC use its jurisdiction to do such a thing?

There are no guarantees in place other beaches will not be set aside for new
seal colonies. The seal and sea lion population in California are documented to
be growing. That growth was accomplished without setting aside p ublic beaches
for them

California Constitution: No individual, partnership, or corporation, claiming or
possessing the frontage or tidal lands of a harbor, bay, inlet, estuary, or other
navigable water in this State, shall be permitted to exclude the right of way to
such water whenever it is required for any public purpose.

Casa Cove was created for the public good. The sea lions can hall out and bask
in thousands of other placed along the southern California coast.

M%#—de-. AR RECEIVT™
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CALIFORN!A
COASTAL COMMISSION
SAN DIEGO COAST DISTRICT
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ANALYZING THE BOOKLET FROM FRIENDS OF THE SEALS COAST DIsTRICT
The rope support petitions, the form letters, the organized booklet in the file are products of the La Jolla
Friends of the Seals. (LJFS) Until they submitted their booklet and organized petitions and form letters,
public input in the file was running 10:1 against a year round rope permit.

Considerable documentation has accompanied the input against the year round rope.
The UFS binder is the only pro-rope-barrier input with documentation and history, so its content
warrants scrutiny. The vast majority is not relevant to a year round rope permit.

1. The Myth of Seal Rock.
The map shown is accurate but does not show the old Seal Rock under the sea wall. Before 1900,
the reef behind our sea wall was higher and its west end was often above water. Sea lions used it.
Exhibit A is the same map with a scale inlay of the sea wall. Today, a different rock, north of the
Pool, not west, is known as Seal Rock. Irrelevant folklore.

2. Animal Protection Laws
(A) has no application to a rope permit.
(B) {b)Restates that only federal authorities may protect marine mammals so California has no
jurisdiction or authority.

(C) Also does not apply to a rope barrier analysis. The City claims it is an adequate reminder and not
an enforceable restriction.

In my copy the ranger’s duties are included here (for a previous part time ranger) which do not
include rope enforcement. OK, the ranger is a good idea, and does a much better job than a rope.

3. City of Carpenteria Ordinance
The errors in the ordinance declaration are too numerous to examine here. Carpenteria can do
what it wants above the high tide line. This became their ordinance 12.24.090. A search for any
Coastal Commission permit did not come up with one. It is not known if this closure could survive a
court challenge. There is no landgrant trust there to worry about.

Permission to operate a piledriver there was granted by NOAA in 2001, noting sensibly, “While
behavioral modifications may be made by individuals to avoid the resultant noise and activities, the avoidance of the area is
not reasonably expected to, and is not reasonably likely to, adversely affect the annual rates of recruitment or survival of the
stock™.

4. Overview of the Coastal Act
Only part of §30230 was quoted, with no reason it should override all the other sections requiring
maximum citizens coastal access. Inapplicability of 30230 has been discussed in another letter.

5. FACT SHEET Fact?

5.1. NOAA states Children’s Pool is one of 2 mainland haulouts sites “available to the public”.
There are hundreds in inaccessible locations. This wording is intentionally misleading.

5.2. True, though they do not use it 24 hours/day. And not the same seals come by every day.

5.3. The Seal Rock myth was dealt with above. Irrelevant to a rope permit anyway.

5.4. Only 34,000? This is the greatest number ever surveyed because they have increased every
year. Our 45 pups this year is the highest ever, showing the seals are doing just fine.




10,

11.

5.5. This is just vicious slander. There is no group or action to require a people only beach. UFS is
the only one unwilling to share. Nobody has ever reported sick from a Children’s Pool visit.
| swim there whenever | can. Such hearsay has nothing to do with whether a rope ignored 12
months is required over 5 months.

5.6. Were there truly abuse, the feds would have stepped in long ago or the seals would have left.
This fanciful seal mind reading has no place in legal analysis the CCC must do.

5.7. This is slander of every level of government. I have conversed a lot with the ranger and local
police and local NOAA Law Enforcement Agent. They are all conscientious and professional.
They rely on science and law to carry out their duties, to the disappointment of the JLFS. Such
accusations have no merit and are not up to the Coastal Commission to address.

5.8. Here and at the end of #7, the real intent is shown. They don’t want an advisory rope, they
want that beach empty of people. Both adjacent beaches are posted for dangerous rip
currents. No other reasonable water entry in La Jolla allows taking lobster or fish.

Coastal Development Permit 250362

Curiously, the LIFS cites a 2006 permit 410971 showing there was not supposed to be any impact on
public use. That language was omitted in the 5 month forever permit of 2010. Now, the City wants
a year round rope hoping it WILL impact public use. (otherwise why have it?)

Declaration by Ben Hueso

Modestly he does not mention he was chair at the 5/17/10 meeting and ramrodded the measure
through as an emergency measure that was disallowed by the City Attorney. He termed out right
afterward. The judge did not agree with the writ of mandate, and if she had, the City’s land use
laws would have had to be rewritten. Discovering the City had no jurisdiction for a rope permit
solved the problem for the City, creating one for you.

NOAA letter to Donna Frye

There has no mention of any imperative under federal law for the City to rope off a public beach.
NOAA only “supports” such municipal action. | met with Mr. Mcinnis afterward and he denied it was
a policy statement or that he had even read it before signing it on behalf of his staff. The letter was
written, as others before, with no consideration of California laws. An earlier letter from NOAA
stating Children’s Pool was a local problem requiring a local solution was not included, you note.
The Appendix 1 to the letter was added to torpedo an IHA request in progress to allow divers to
share the beach at Children’s Pool and to deny proof of “seal dumping” in La Jolla it would contain.
A request for scientific references to the claims of reproductive harm from shared use at Children’s
Pool did not produce applicable references. Without ability to work with NOAA on such an IHA, the
divers were forced to make up their own rules and share nice with the seals on their own.

&

NOAA Letters from NOAA OLE

There were 3 almost identical letters in 3 years. Don Masters is NOAA’s top cop on the west coast
yet he had to request a destitute municipality do his job for him? This only shows what | wrote in
another letter. NOAA has no jurisdiction to close a beach. The MMPA is a maritime law. Note he
recommended closure, but the City did not do it for him.

When he wrote in 2006 he used the myth that 80,000 people per month visit the Children’s Pool. |
sent him proof the number was unsubstantiated. He never answered, but note in the item 9 letter,
he changed it to “numerous visitors”. Write to him and ask him why he never came down here and
strung his own rope.

Coastkeeper Position

Coastkeeper has no standing to require federal enforcement nor is such a statement relevant to
analysis of a state sanctioned perpetual advisory rope. The inaccuracies in their letter are too
numerous to address here. The educational signage they wanted was installed in 2 places by the
first ranger over a year ago.




12. NOAA guidelines :

This guideline recommends 100 yards distance. It would have the sidewalk and sea wall be closed.
This also is irrelevant to a year round rope. In fact, the rope contradicts it.

13. Correspondence with Tina Fahey
I wrote to NOAA headquarters about this. Jim Lecky wrote back it was wrong and | should get back
with the Long Beach office. Last month | was on the beach and our NOAA local federal enforcement
officer visited and asked people very close to the seals to “please step back the recommended 20
feet”. Good idea. This item also has nothing to do with a year round rope. A published 50’ distance
would conflict with the variable distance of the rope and would contradict practice at Children’s
Pool by a very sensible ranger well versed in the law.
A second item 13 is a letter to the editor, opinion not related to a year round rope barrier.

14. This is their version of history and pretty laughable.
There was no beach before 1931. The myth of Seal Rock gets better here and contradicts their item
1. There is no group or action to make the beach non-seal. It is a paranoid delusion. | have been
approached by people hoping there was. Sorry. The rest of the untruths presented are too
numerous to even list here.
Suffice it to say this is irrelevant to an advisory rope barrier for any period. it rambles toward a
complete closure that would put San Diego in conflict with the State Constitution. Renee Owens
founded her own consulting firm for ecoactivism and seems to be self-accredited. She is beyond the
fringe even of LIFS exaggerating everything they have said without evidence.

15. Former Lifeguard’s Opinion
| have not been able to find any record of this guy. If you think an opinion from a lifeguard is good,
please contact the head lifeguard at Children’s Pool, Ed Harris. Alone. Lifeguards fear to speak
openly. This also contains nothing relevant to the merit of a year round rope permit.

16. Harbor Seal Behavior:
There seems to be no author here, just references. | can find no such publication of this title. It
seems to be a construct of out-takes from other papers, such as “Diel Haul-out patterns and site
fidelity” by P. Yochem, with opinion between the references. Yochem did the only research done on
Children’s Pool, not about things you find here. Site fidelity is ascribed to harbor seals because they
spend the majority of time within 25 km of one place.

17. Summary of Conclusions
This cherry picking of statements from the paper was done by one of the founders of LIFS. Another
input with no relevance to analysis of a year round rope permit.
17 ¥ Email from Parks and Recreation — Ranger duties.
Already supplied in Iitem 2. Describes a much better solution than a stupid rope.

18. Harbor Seals in the Bay
Now we have an unofficial guideline of 650 feet. What can these people be thinking?
it also references conclusions drawn about need for time out of the water in the Arctic. Sure, but
this is San Diego. It is typical dogma repeated by deskbound biologists who study old papers done
by arctic biologists looking for “unspoiled” seals. If you were to build a pen so the seals could not
leave the beach on a hot day they would die here. NOAA took bad sea lions who were ravaging
salmon stocks in Washington into custody in a building without a pool to submerge in. They all died
overnight. Heatstroke.

Sorry to have written so much, but LIFS threw the kitchen sink at this and it had to be said.

The Coastal Commission has to interpret the law, not public opinion polls or stacks of form letters, or

N

unsubstantiated slick publications.

#

John Leek 3090 Admiral Ave, San Diego, CA 92123 jleek001@san.rr.com




I Exhibit A

The Myth of Old Seal Rock

To illustrate the difficulty separating truth from urban myth at Children’s
Pool, we cite the claim that the Children’s Pool sea wall was built over an ancient
seal habitat called “Seal Rock” and the seals have come home from their diaspora.
Below is the 1887 geodetic map from the La Jolla Historical Society museum, with
an insert from a 1989 City map. Note when the sea wall is shown to scale, this old
Seal Rock is way outside the Children’s Pool, but where was it?

Divers know — the end of the reef behind the sea wall is high at its
westmost point, and anyone can see surf break out there at low tide. 100 years
ago it was above the surface.

g
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Back then it was mentioned the locals could hear seals barking all the way to “Seal
Rock Point”. Harbor seals don’t bark. Those were sea lions.
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Coastal Commission staff,

Daniel Daneri of the City of San Diego, in a letter to the Coastal Commission dated May 22nd, 2012
responds to a request from the CCC for additional evidence to justify roping off a beach year round.
Daneri makes a sincere attempt to clarify the City's position but his supporting evidence is full of errors
and misinformation. His letter inadvertently reveals a major shift in the City's position about what they
now consider the outcome of the year round rope to be. Statements like a "visual deterrence" and
“abiding” by the rope at the direction of the Ranger are part of this shift in policy. Recall that the City's
stated position has always been that the rope is simply a "guideline" to using the beach in their
preferred manner. Their stated policy was never intended to deter use of a public beach. At least that
was their claim. That has changed.

Ranger’s responsibilities include educating visitors about the City’s Children Pool
Joint-Use Policy, ensuring visitors are respectful of the seals, informing and
ensuring visitors follow all regulations governing their conduct while at the
Children’s Pool, and providing a visible presence to deter any unlawful acts at
Children’s Pool. As stated previously, the Park Ranger can issue citations for

The recited duties of the Ranger don’t include complete information beach users need when their
activities require ocean access. That component is consistently ignored when the official policy of park
staff is discussed. The right to access the ocean at Children’s Pool has always been an afterthought and
not a primary consideration in the City’s management planning.

The City is pushing forward with plans to gate and close the only remaining access to this beach for at
least five months of the year. They appear to have no interest in fully complying with the terms of the
Tidelands Trust governing the use of the Children’s Pool. Closing a beach and blocking access is a
simplistic and flawed management plan. They appear to be trying to unravel the mess created when
they try to force an inconsistent Marine Mammal Reserve into public park intended for children.

Daniel Daneri’s letter responds to several points to clarify questions from the Coastal Commission staff.

Point 1

Daneri claims that photos of people using this beach are the result of “banners, umbrellas and non-
official signage on the beach.” He goes on to imply that those items somehow demonstrate the status of
the beach as an open public beach contrary to the City’s policy and the actual status of this beach. Is it
not the case that the beach is open to the public and people using the beach is fully within the City Joint




Use Policy established years ago? Daneri goes on to contrast conditions the following day when people
are obediently standing behind the rope while seals occupy the entire shoreline. He implies that if
people would just stay off the beach, there would always be seals for the seal watching public to enjoy.
However, he fails to indicate if “unofficial” signs, usually present at the stairway placed by the seals only
fanatics, have done their job in confusing the public into thinking the beach is closed.

Retired Coastal Commission Executive Director, Peter Douglas, recognized the “pattern of behavior” the
“seals only” fanatics have used to drive people from the beach with abusive behavior. Even though he
recognized the abusive behavior and promising a follow up with the City, nothing was ever done, leaving
a complacent City to allow it to continue. Misleading signs placed by Friends of Seals and SealWatch
reinforce the City’s intended effect of a barrier rope all the way across a public beach. The effect is the
actual closure of a public beach without justification or authorization by the CCC and in violation of State
Ltaw.

Daneri’s observations are only his opinion about a snapshot in time and do not represent the reality of
beach use at Children’s Pool. His observation, relayed from the Park Ranger on, fail to account for the
other “non-official signs” placed along the only access point to the beach. Those signs all but outright
state the beach is closed and are contrary to the policy of the City and the required beach access
component of the Coastal Act.

Point 2

Daneri again repeats the new policy of “deterrence” in claiming the rope is a visual deterrence only. He
mentions a Site Development Permit (SDP) that exists for this rope barrier project. There is no SDP that
has passed through the local permitting procedures for a year round rope barrier. It doesn’t exist. A SDP
was issued by the City for a temporary, seasonal permit issued under City jurisdiction which no longer
exists. Jurisdiction has changed recently and the existence of a SDP which is no longer valid should not
be used as the basis for a new project where the City no longer has permitting authority.

To approve a new barrier project on a flawed original permit would be ill advised. Require the City to
justify a new SDP with current scientific data and the opinion of experts. The City is requesting a
permanent change to a Trusted beach and lacks any study to justify the change. They have simply
submitted the request from the City Council meeting minutes as the basis of their justification.

The City has minimized the impact of a “guideline rope” throughout this document and now expect
“adherence” to the physical barrier facing beach going visitors. The Ranger is present to answer
questions and should not be instructing anyone to go stand behind a rope. It is not his role to demand
compliance with a “guideline” rope. He rightfully should be asking people to not approach too close to
seals hauled out on the beach and has done a good job doing so. He is not empowered to herd people
behind a rope to placate “seals only” fanatics who try to stop visitors on the beach by shouting and
yelling.

The rope is a physical barrier constructed all the way across this beach to do one thing; block people
from passing. It does impede vertical access to the shore. Otherwise, an opening of any size in the rope




would not be such a key component of this proposal and would not be necessary. The rope is an
impediment to access and the CCC must not allow it on this Trusted public beach.

The often repeated characterization that the rope is a “guideline” only is false and cannot be supported
by facts or observed activity on the beach. The false impression that the beach is closed has been
crafted over the many years the “guideline” rope has been in place. This barrier rope, placed with health
department warnings, signaled the complete beach closure. Next that same rope was placed as a
“guideline” only rope bolstered the hysterical claims by the ranting of “seals only” fanatics. The “visual
deterrence” augmented by shouting and yelling effectively closes the beach to all but the most informed
visitor. You have all the elements of an improperly closed beach no matter what the pacifying claims to
the contrary are. The City wants to close this beach and has over many years of mismanagement,
conditioned its citizens into thinking that is the proper goal it should seek. This form of beach closure is
misguided policy which cannot be squared with the requirements of the Coastal Act.

Daneri continues on the second page to state the Ranger is empowered to issue citations for
misdemeanor and infraction level violations of the Municipal Code. He has not done so in the face of
continuing violations by activists on both sides using amplified bullhorns within range of a retirement
home across the street. This lack of enforcement has allowed the seal cultists to effectively close the
beach using the City’s rope barrier and “unofficial signs” to prevent visitors from going onto the beach
and gaining access to the ocean at Children’s Pool.

Points4 &5

Daneri describes the condition on the beach during varying tidal conditions stating there is “enough
landward area to accommodate a large number of visitors.” He cautiously refrains from stating the
number of visitors accommodated. Does he know what that number is? How was it determined that
there is “enough” room on the beach for visitors. Where are the studies backing up this claim?

landward side of the rope. Visitors may need to wait until the tide recedes far
enough to draw the seals back to the seaward side of the rope before going onto
the beach. The orieinal three (3) foot gap made the rope presence unmistakable

This opinion makes the goal of a defacto seal reserve obvious. It is not a seal reserve but people will be
required to stay off the beach under this scenario. A designation never intended by the legislature when
an additional purpose of Marine Mammal Park was added to the existing uses enumerated in the
Children’s Pool Tidelands Trust.

The one true statement in this paragraph is that “Many visitors are confused as to the purpose of the
rope.” A more true statement couldn’t be made about the rope and its illogical placement across the
entire beach called Children’s Pool. Daneri makes clear his personal opinion about the intent of the rope
and its effect in his statement:




the beach. The ori ginal three (3) foot gap made the rope presence unmistakable
and made its purpose clear while still providing a large enough opening for beach
visitors to pass through. The current gap in the seasonal rope is approximately

Does this minimally sized opening satisfy the City’s concept of the access required by the Coastal Act?
They believe it does even though he rope hinders and restricts access. Documents from the Coastal
Commission state coastal access easements should be at least ten feet wide. The City’s careless request
for a 130 foot rope barrier was challenged to comply with permit conditions shortening the excessively
long rope barrier. This flaw highlights the frivolous and incomplete nature of the City’s study of the
effects of this rope barrier.

Daneri conveniently doesn’t mention that the areas set aside for human visitors is the area above the
high tide line where the sand is never cleaned by the actions of the rising and falling tides. He expects
visitors to walk through the dirtiest part of the beach to satisfy his standard of what is “enough” space
allotted to human activity on this public beach. The San Diego Park and Recreation Department have
been asked for years to clean and maintain this beach as are all other beaches in the care of the City.
However, this beach is deliberately neglected and is never cleaned by the park staff leaving visitors to
wade through seal waste while using the beach. So much so, it appears to be a tactic to discourage
beach use and potentially endangers public health from the contaminated beach.

The statement about the seals using the landward side of the beach highlights the ineffectiveness of a
permanently positioned, stationary rope barrier. It is ineffective to its stated purpose since it cannot
move with changing conditions. The concept that seals will be protected by a fixed position barrier is a
false hope that this simple device will solve all the problems at Children’s Pool. It will not solve anything
and will only serve to perpetuate the division in the community created by an unreasonable hindrance
to beach access on this man made beach set aside for human use. The conditions on this beach are
constantly changing. The actions of the tides are predictable but the activities and position of seals is
ever-changing and unpredictable. Any management plan must consider the changing conditions or it is
doomed to fail as has the seasonal rope barrier erected during pupping season.

Point 7

7. No formal surveys or studies counting the number of seals hauled out on the
beach at the Children’s Pool have been conducted. The Park Ranger does a daily

By the City’s own admission, a scientific examination or Environmental Impact Report of the effect of a
rope barrier has never been done. An obvious effect can be anticipated when a beach is changed from
one use to another completely different use. This kind of change requires a review under the California
Environmental Quality Act (CEQA) to evaluate the impact on all users of Children’s Pool Beach. No such
study has ever ben been done evaluating the impact of effectiveness of the rope barrier. Coastal




development permits should not be granted without this study. The City continues forward relying on
the speculation of laymen to try to justify human exclusion to create a defacto seal reserve in a
children’s bathing pool.

Daneri expresses his opinion that the Harbor Seals at Children’s Pool are non-migratory. He intends to
paint a picture that there is a stationary colony of seals using the beach. A more correct characterization
of the seals would be they are transitory. Meaning, individual animals come and go all the time and are
not dependent on this one small beach to thrive. Dr. Doyle Hannon has studied the colony at Children’s
pool has declared, in expert witness testimony in the O’Sullivan lawsuit, that Harbor Seals at Children’s
Pool are not dependent on this beach and no ill effect would result to the overall population or to these
individual animals if they were somehow unable to use this beach.

exiting the water can also cause seal flushing. No substantiated reports of
malicious or violent behavior by & human towards a seal at the Children’s Pool
have been filed or observed. Human impact or influence on seal pup |
miscarriages, stillbirths, or abandonments cannot be scientifically determined at
this time. Instances of seal aggression towards humans by a seal on land at the

Again in the above statement, Daneri attempts to bring into the discussion the possibility there is harm
done to the seal population from human/seal interaction without any substantiation. A flawed opinion
lacking scientific evaluation that should not enter into the analysis to try to exclude people from this
beach.

There are no plans to remove the colony of seals but the City continues to try to shield them from an
unknown phantom force intent on their destruction. This phantom force can only be found in the minds
and illogical ranting of seal fanatics for whom the highest purpose in life is to isolate seals at the
Children’s Pool and drive away humans. Falling prey to this illogical thought process would reflect poorly
on the City and Coastal Commission and must be refuted.

Do not be complicit in allowing the City to further damage the intent of Coastal Act by allowing a
permanent rope barrier on the Children’s Pool beach.

Kenneth L. Hunrichs
San Diego, CA




California Coastal Commission

7575 Metropolitan Drive, Ste. 103 JUN 04 2012
San Diego, CA 92108-4402 co As%ggm;ﬁssf
O
SAN DIEGO COAST DiTRICT

Re: Children’s Pool Coastal Development Permit Application #6-11-078
Why Children’s Pool is not a natural habitat but an unnatural commercial animal display.

Seventeen years ago, San Diego realized the economic benefit of a rock just off La Jolla where
harbor seals gathered when conditions were conducive, as they do today. Surrounded by
water, the rock was a haven, though less than 100’ from the beach. To encourage a steady
population there, San Diego established a reserve there in 1996 with Coastal Commission
permission. Attached are pages from the Superior Court tentative decision after subpoenaed
testimony revealed an arrangement was made in 1993 to change the release destination for
rehabilitated rescued harbor seals in particular to La Jolla. See the Superior Court decision of
Aug 5, 2005.

The whole story was not revealed to the Court. A Freedom of Information Act request to NOAA
Long Beach obtained the data recorded. The spreadsheet has a column to show the seals were
released in the vicinity for 11 years, stopping abruptly after the practice came to light in court.
The data is clear enough, and a map showing the actual placements makes it easy to see what
happened. The overwhelming majority of rescues are pups, mainly because one can just pick
one up. Unlike adults, they have no experience with other places and cannot “find their way
home”. They tend to adopt their release area.

Much has been reported about how harbor seals do not tolerate human company anywhere
else. Yet forest rangers know animals in national parks often come to disregard human traffic
yet nobody has suggested every campground where animals come visiting be closed. Don’t get
us wrong — the seals are ok there, you just can’t use them as a tool to deprive the public of
vertical access at a historic trusted tidelands beach.

Harbor seals are thriving in La Jolla and all over California. The last population survey made
shows this clearly and even added the population is so big it indicates “the population is
approaching its environmental carrying capacity”, a fancy way to say we are about full up.

Bottom line: California Code 30230 cannot be applied to a contrived animal colony on a man-
made beach. If anything, the placement of hand raised harbor seals there was a violation of the
law and the state trust by the authorities, verified in Superior Court in 2005.

John Leek jleek001@san.rr.com

3090 Admiral Ave, San Diego, CA 92123
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21-Sep-90 SAN DIEGO

05-Dec-90 LA JOLLA
01-Apr-91 LA JOLLA

23-May-91 SAN DIEGO
23-May-91 SAN DIEGO
23-May-91 SAN DIEGO
07-Jun-91 SAN DIEGO
07-Jun-91 SAN DIEGO
07-Jun-91 SAN DIEGO
07-Jun-91 SAN DIEGO
21-Jun-91 SAN DIEGO
21-Jun-91 SAN DIEGO

11-Jul-91 SAN DIEGO

11-Jul-91 SAN DIEGO
05-Sep-91 SAN DIEGO

20-May-92 SAN DIEGO

15 MILES SOUTHWEST OF
POINT LOMA

1 MILE WEST OF POINT LA
JOLLA

OFF SEAL ROCK

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
POINT LOMA

12 MILES SOUTHWEST OF
MISSION BEACH

12 MILES SOUTHWEST OF

A B C [ o | E 1T F 1 6 |1 H ] |
| 1 [HARBOR SEAL RELEASES BY SEAWORLD (SAN DIEGO COUNTY, 1989 - 2006)
| 2_|Feedom of Information Act Request 2008-00188 Vicnity Location by
3 |3 columns of 1's added for sum computations La Jolla CP GPS as
4 | RELDATE | RCITY | RLOC | RLAT [ RLONG | rel d | rel d |93 to 2006 DDD.MM.mmm
8 MILES SOUTH OF POINT
| 5 | 12-Oct-89 SAN DIEGO LOMA 1
8 MILES SOUTH OF POINT
| 6 |  12-Oct-89 SAN DIEGO LOMA ] 1
;8 MILES SOUTH OF POINT
| 7 12-Oct-89 SAN DIEGO LOMA ) 1
KELP BED OFFSHORE LA
. 8| 07-Mar-90 LA JOLLA JOLLA POINT 1
KELP BED OFFSHORE LA
| 9| 07-Mar-90 LA JOLLA JOLLAPOINT 1
12 MILES SOUTHWEST OF
110 | 28-Jun-90 SAN DIEGO POINT LOMA 1
12 MILES SCUTHWEST OF
[11] 28-Jun-90 SAN DIEGO POINT LOMA 1
12 MILES SOUTHWEST OF
12 28-Jun-90 SAN DIEGO POINT LOMA 1

20-May-92 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
27-May-92 SAN DIEGO MISSION BAY 1
FEW MILES WEST OF LA
27-May-92 LA JOLLA JOLLA SHORES 1
12 MILES SOUTHWEST OF
27-May-92 SAN DIEGO MISSION BAY 1
2 MILES WEST OF LA JOLLA ‘er
27-May-92 LA JOLLA SHORES 1 1 \
12 MILES SOUTHWEST OF .
03-Jun-92 SAN DIEGO MISSION BAY 1 '
12 MILES SOUTHWEST OF
03-Jun-92 SAN DIEGO MISSION BAY 1 0 :
12 MILES SOUTHWEST OF , ‘(j
29-Jun-92 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF H(“
37| 29-Jun-92 SAN DIEGO MISSION BAY 1 M /A
12 MILES SOUTHWEST OF U) /
| 38|  29-Jun-92 SAN DIEGO MISSION BAY 1 @/ /
12 MILES SOUTHWEST OF
139|  03-Jul-92 SAN DIEGO MISSION BAY 1 Q_ {X
12 MILES SOUTHWEST OF \
| 40|  20-Aug-92 SAN DIEGO MISSION BAY 1 / 0
12 MILES SOUTHWEST OF /
| 41|  20-Aug-92 SAN DIEGO MISSION BAY ‘ 1 \
12 MILES SOUTHWEST OF
42|  08-Oct-92 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
43|  10-Feb-93 SAN DIEGO 'MISSION BAY 1
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05-Aug-98 LA JOLLA
05-Aug-98 LA JOLLA
05-Aug-98 SAN DIEGO

01-Oct-98 LA JOLLA

7 MILES WEST OF LA JOLLA
7 MILES WEST OF LA JOLLA
7 MILES WEST OF LA JOLLA

5 MILES WEST OF
CHILDREN'S POOL

A [ B C D E F G H i
12 MILES SOUTHWEST OF
| 44|  10-Feb-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
|45|  10-Feb-93 SAN DIEGO MISSION BAY , 1
12 MILES SOUTHWEST OF
| 46|  21-May-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
| 47|  21-May-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
|48| 21-May-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
| 49|  17-Jun-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
50|  17-Jun-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
|51  08-Jul-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
|52  08-Jul-93 SAN DIEGO MISSION BEACH 1
12 MILES SOUTHWEST OF
|53| 25-Sep-93 SAN DIEGO MISSION BAY 1
12 MILES SOUTHWEST OF
| 54|  25-Sep-93 SAN DIEGO MISSION BAY 1
55| 20-Dec-93 LAJOLLA LA JOLLA KELP BED 325130 1171615 1 1 1 (<1 mile from CP)
[56] 20-Dec-93 LA JOLLA LA JOLLA KELP BED 325130 1171615 1 1 1
[57] 29-Sep-94 LA JOLLA LA JOLLA KELP BED 325130 1171615 1 1 1
58|  29-Sep-94 LA JOLLA LA JOLLA KELP BED 325130 1171615 1 1 1
] 10 MILES SOUTHWEST OF
| 59|  13-Jan-95 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
|60]  31-Mar-95 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
|61]  28-Jun-95 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
| 62|  28-Jun-95 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
63|  28-Jun-95 SAN DIEGO MISSION BAY 1 1
12 MILES SOUTHWEST OF
|64|  28-Jun-95 SAN DIEGO MISSION BAY 1 1
[65]  15-Sep-95 LA JOLLA CHILDREN'S POOL 1 1 1
(66|  15-Sep-95 LA JOLLA CHILDREN'S POOL 1 1 1
(67| 15-Sep-95 LA JOLLA CHILDREN'S POOL 1 1 1
68|  15-Sep-95 LA JOLLA CHILDREN'S POOL 1 1 1
[69]  19-Jul-96 LA JOLLA OFF LA JOLLA COAST 1 1 1
[70]  19-Jul-96 LA JOLLA OFF LA JOLLA COAST 1 1 1
1 MILE OFFSHORE
| 71]  03-Sep-98 LA JOLLA CHILDREN'S POOL 1 1 1
1 MILE OFFSHORE
| 72!  03-Sep-96 LA JOLLA CHILDREN'S POOL 1 1 1
1 MILE OFFSHORE
| 73|  03-Sep-96 LA JOLLA CHILDREN'S POOL 1 1 1
1 MILE OFFSHORE
174|  03-Sep-96 LA JOLLA CHILDREN'S POOL 1 1 1
1 75|  28-Sep-96 LAJOLLA OFF LA JOLLA 1 1 1
76|  30-Jul-97 LA JOLLA SHELL BEACH 1 1 1
[77]  30-Jul-97 LA JOLLA SHELL BEACH 1 1 1
[78]  03-Nov-97 LA JOLLA SHELL BEACH 1 1 1
[79]  03-Nov-97 LA JOLLA SHELL BEACH 1 1 1
[80]  13-Jan-98:LA JOLLA SHELL BEACH 1 1 1
BETWEEN CHILDREN'S
| 81|  22-Apr-98 LA JOLLA POOL & LA JOLLA COVE 1 1 1
10 MILES SOUTHWEST OF
82|  22-Apr-98 SAN DIEGO MISSION BAY 1 1
] 1 MILE WEST OF
(83|  02-Jun-98'LAJOLLA CHILDREN'S POOL 1 1 1
1 MILE WEST OF
84|  02-Jun-98 LA JOLLA CHILDREN'S POOL 1 1 1
, 1 MILE WEST OF
185|  02-Jun-98 LA JOLLA CHILDREN'S POOL 1 1 1
[86]  06-Jul-98 SAN DIEGO 1 MILE WEST OF LA JOLLA 1 1 1
[87]  06-Jul-98 SAN DIEGO 1 MILE WEST OF LA JOLLA 1 1 1
[88]  06-Jul-98 SAN DIEGO 1 MILE WEST OF LA JOLLA 1 1 1
1 06-Jul-98 SAN DIEGO 1 MILE WEST OF LA JOLLA 1 1 1
| 90|
| 91
| 92 |
93
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A | B C D E F G H | [
5 MILES WEST OF
| 94 | 01-Oct-98 LA JOLLA CHILDREN'S POOL 1 1 1
5 MILES WEST OF
95 01-Oct-98 LA JOLLA CHILDREN'S POOL 1 1 1
[ | 10 MILES SOUTHWEST OF
| 96 | 02-Nov-98 SAN DIEGO MISSION BAY 1 1
1 97 | 02-Nov-98 LA JOLLA 10 MILES WEST OF LA JOLLA 1 1 1
1 98 | 02-Nov-98 LA JOLLA 10 MILES WEST OF LA JOLLA 1 1 1
10 MILES SOUTHWEST OF
199 26-May-99 SAN DIEGO MISSION BAY 1 1
1 MILE WEST OF LA JOLLA
1100]  18-May-00 LA JOLLA (OFF CHILDREN'S POOL) 1 1 1
3 MILES WEST OF
[101]  28-Jun-00 LA JOLLA 'CHILDREN'S POOL 1 1 1
3 MILES WEST OF
102 28-Jun-00 LA JOLLA CHILDREN'S POOL 1 1 1
] 3 MILES WEST OF
1103 28-Jun-00 LA JOLLA CHILDREN'S POOL 1 1 1
4 MILES WEST OF
104]  30-Jul-00 LA JOLLA CHILDREN'S POOL 1 1 1
2 MILES NORTHWEST OF
1105 21-May-01 LA JOLLA SEAL ROCK 1 1 1
3 MILES OFFSHORE (This GPS value is
BETWEEN SCRIPPS PIER <1mile dead west of
|1086| 29-Jun-01 LA JOLLA AND CHILDREN'S POOL 3251 11717 1 1 1 CP)
2 MILES WEST OF
107 03-Aug-01 LA JOLLA CHILDREN'S POOL 1 1 1
R 2 MILES WEST OF
1108 22-Aug-01 LA JOLLA CHILDREN'S POOL 1 1 1
5 MILES WEST OF
[108]  10-Sep-01 LA JOLLA CHILDREN'S POOL 1 1 1
5 MILES WEST OF
1110 21-Nov-01 LA JOLLA CHILDREN'S POOL 1 1 1
KELP BEDS OFF LA JOLLA (GPS is <1mile dead
m 23-Jul-02 SAN DIEGQ COVE 3251 11717 1 1 1 west of CP)
10 MILES SOUTHWEST OF
1112 19-May-03 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
113 19-May-03 SAN DIEGO MISSION BAY 1 1
| 10 MILES SOUTHWEST OF
1114] 25-Jul-03 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
1115 25-Jul-03 SAN DIEGO MISSION BAY 1 1
10 MILES SOUTHWEST OF
1116 12-May-04 SAN DIEGO MISSION BAY 1 1
OUTSIDE KELP BEDS OFF
1117} 25-May-05 LA JOLLA CHILDREN'S POOL 1 1 1
OUTSIDE KELP BEDS OFF
1118] 25-May-05 LA JOLLA CHILDREN'S POOL 1 1 1
OUTSIDE KELP BEDS OFF
1119 25-May-05 SAN DIEGO CHILDREN'S POOL 1 1 1
OUTSIDE KELP BEDS OFF
1120] 25-May-05 LA JOLLA CHILDREN'S POOL 1 1 1
OUTSIDE KELP BEDS OFF
1121] 25-May-05 LA JOLLA CHILDREN'S POOL 1 1 1
WEST OF LA JOLLA KELP
1122 20-Jul-05 LA JOLLA BEDS ) 3250 11718 1 1 1
WEST OF LA JOLLA KELP
1123 20-Jut-05 LA JOLLA BEDS 3250 11718 1 1 1
WEST OF LA JOLLA KELP
124 20-Jul-05 LA JOLLA BEDS 3250 11718 1 1 1
| WEST OF LA JOLLA KELP
1125 20-Jul-05 LA JOLLA BEDS 3250 11718 1 1 1
WEST OF LA JOLLA KELP
[126]  20-Jul-05 LA JOLLA BEDS 3250 11718 1 1 1
1127 05-Jun-06 SAN DIEGO LOCALITY NOT RECORDED 32.42348 117.1656 1 1 (3 miles south of
128 16-Jun-06 SAN DIEGO LOCALITY NOT RECORDED  32.42348. 117.1655 1 1 Mission Bay Jetty)
129 19-Jul-06 SAN DIEGO POINT LOMA KELP BEDS 3243758 117.1594 1 1
130 05-Oct-06 SAN DIEGO LOCALITY NOT RECORDED 11720 3253 1 1 (4 miles W.
131 ) . Black's Beach)
TOTAL SEALS RELEASED
132) OFF CHILDREN'S 61
1133 TOTAL SEALS in 17 YEARS 126
TOTAL SEALS DEC '93 TO
134 JULY '05 72
| TOTAL RELEASED AT LA Of all harbor seal
135 JOLLA DEC '93 TO JULY 05 58 equals 81% realeases in 11 years
136
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released, same >10miles offshore
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ENLARGED MAP A
OF SEA WORLD RESCUE
AND REHAB SHOWING
RELEASES FROM
JAN 94 TO DEC 97 '

EACH NUMBER IS A LINE IN THE
NOAA SPREADSHEET 21 harbor seals

61 sea lions and 47 elephants seals
all released >10 miles off shore




ENLARGED MAP e 1/
OF SEA WORLD RESCUE
AND REHAB SHOWING
RELEASES FROM

JAN 98 TO DEC 02

EACH NUMBER IS A LINE IN THE
NOAA SPREADSHEET

31 harbor seals

61 sea lions and 47 elephant seals
released >10 miles off shore.




ENLARGED MAP
OF SEA WORLD RESCUE
AND REHAB SHOWING
RELEASES FROM

JAN 03 TO OCT 06
EACH NUMBER IS A LINE IN THE
NOAA SPREADSHEET

20 harbor seals

324 sea lions and 54 elephant seals
all released >10 miles off shore
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that a prudent person actmg ina hke capac:1ty would use in the conduct of an

enterprise of like character and with like aims to accomplish the purposes of
the trust as determined from the trust instrument.” (Cal Prob. Code § 16040. ) -
Plaintiff cites to |

The number of seals at the Children’s Pool was minimal, if any, at the
time of the creation of the breakwater and the Trust grant. Starting in the
early 1990’s, seals came to reside in the general area of Children’s Pool in
growing numbers. During that time frame, the City undertook the designation
of the ocean and reef immediately adjoining Seal Rock as a reserve in order to
accommodate the seals in that area. The Réscrve is within a hundred yards or
less of the area granted as the Children’ Pool. In such close proximity, the
seals, based on counts, seem to prefer the Children’s Pool to Seal Rock as a
haul-out. Over time, the seal population at Children’s Pool has grown to where
it now exceeds 200 during portions of the year. Photographs show seals on the
beach across the entire width of Children’s Pool at the edge of the water.
[Exh. 399.]

During the 1990, seal feces came to pollute the beach and adjoining
waters. The County of San Diego, Department of Environmental Health,
regularly tests the waters along the San Diego coastline. In 1997, the County
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BREACH OF FIDUCIARY DUTY
Plamtsz next contends that thc City as truste;: has knowmgly and

status of the Children’s Pool.

ol. The C1ty violated the right of the pubhc to have access to the
beach by roping off the beach to the pubhc The C1ty kept the rope in place

As further evidence of breach, Plamtlff contends that the City failed to
plabe wordage required by San Diego County on signs it posted at Children’s
Pool. The City assured the County in 2003 it would incorporate the required
wordage on the new signs posted at the Children’s Pool. The County also left
approximately 12 copies of the new required County sign with the City, with
the understanding the signs would be installed at the Children’s Pool. The
signs were not installed as promised. Also, the sign created by the City did not
contain tﬁe warning information required by the County. The County had to
personally install the correct signs at Children’s Pool. [Exh. 409.]

The City responds to Plaintiff’s contentions by arguing that “[a]s trustee,
the City is held to administer the Trust with reasonable care, skill, and caution
under the circumstances then prevailing. The evidence has clearly shown that
the City has and continues to draw from all the available resources in
determining the best way in which to manage the trust property.” [City’s
Written Argument at 10.] To the contrary, thé evidence is that the City has
taken no steps to manage the property so as to preserve the Children’s Pool for

-27-

w1llfu11y v1olated its ﬁduc1ary obhgaﬁons to its beneﬁcmries As a ba31s for. thls:f;;_,'.
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has never reopened. The lifeguards have not been kept current on the official .'




10
11
12
13
14
16
16
17
i8
19
20
21
22
23
24
25
26
27

28

REMEDIES o
As s_taied above, the court will not order the City to triodiﬁziits. law
enforcement activities at the Childrén’s Pool or remove the surveillance camera
located at the Pool. The City argues this court does not have the authority to

order it to take any action in regard to the Pool, because such actions would be

discretionary. If

However, the Children’s Pool is not a “natural” condition. It is a man-
made, artificial condition, which was entrusted to the City for specific uses and
purposes. The City has knowingly declined to remove sand from the Pool, even
though the sand has reached the point where the Pool in reality cannot be used
for its intended purpose. Although the City has approved requests to study the
removal of the sand, even as recently as September of 2004, it has consistently
failed to remove the sand that has been building-up for the last 70 years.

The presence of unhealthy levels of bacteria from seal feces in the pool
water has been consistently left un-addressed by the City. The substantial
increase in the number of seals using the Children’s Pool seems to have some

relationship to the actions or inactions of the City. ]

The occupation of the Children’s Pool does not seem to be a “natural”
phenomenon. According to the evidence at trial, Children’s Pool is the only

public beach in California that has been taken over by seals. The City was
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HARBOR SEAL (Phoca vitulina richardsi): California Stock

STOCK DEFINITION AND GEOGRAPHIC RANGE

Harbor seals (Phoca vitulina) are widely -
distributed in the North Atlantic and North Pacific. 1 -7
Two subspecies exist in the Pacific: P. v. stejnegeri in -7
the western North Pacific, near Japan, and P. v. [N46 ‘\
richardsi in the eastern North Pacific. The latter | ORMA
subspecies inhabits near-shore coastal and estuarine ] ! COASTAL
areas from Baja California, Mexico, to the Pribilof | STOCK
Islands in Alaska. These seals do not make extensive \

pelagic migrations, but do travel 300-500 km on
“occasion to find food or suitable breeding areas (Herder
1986; D. Hanan unpublished data). In_California, 1
approximately 400-600 harbor seal haulout _sites are
muted along the mainland and on offshore N3g|
“islands, including intertidal sandbars, rocky shores and
beaches (Hanan 1996; Lowry et al. 2005).

Within the subspecies P. v. richardsi,
abundant evidence of geographic structure comes from
differences in mitochondrial DNA (Huber et al. 1994; N34 PACIFIC
Burg 1996; Lamont et al. 1996; Westlake and O’Corry- OCEAN A
Crowe 2002; O’Corry-Crowe et al. 2003), mean . N
pupping dates (Temte 1986), pollutant loads N -
(Calambokidis et al. 1985), pelage coloration (Kelly
1981) and movement patterns (Jeffries 1985; Brown

N30

1988). LaMont (1996) identified four discrete | w132  wWi20 Wi26  Wi23  W120  Wi17

subpopulation differences in mtDNA between harbor

seals from Washington (two locations), Oregon, and

California.  Another mtDNA study (Burg 1996) Figure 1. Stock boundaries for the California
supported the existence of three separate groups of and Oregon/Washington coastal stocks of
harbor seals between Vancouver Island and  harbor seals. Dashed line represents the U.S.
southeastern Alaska. Although we know that EEZ.

geographic structure exists along an almost continuous

distribution of harbor seals from California to Alaska, stock boundaries are difficult to draw because any
rigid line is (to a greater or lesser extent) arbitrary from a biological perspective. Nonetheless, failure to
recognize geographic structure by defining management stocks can lead to depletion of local populations.
Previous assessments of the status of harbor seals have recognized three stocks along the west coast of the
continental U.S.: 1) California, 2) Oregon and Washington outer coast waters, and 3) inland waters of
Washington. Although the need for stock boundaries for management is real and is supported by biological
information, the exact placement of a boundary between California and Oregon was largely a
political/jurisdictional convenience. An unknown number of harbor seals also occur along the west coast
of Baja California, at least as far south as Isla Asuncion, which is about 100 miles south of Punta Eugenia.
Animals along Baja California are not considered to be a part of the California stock because it is not
known if there is any demographically significant movement of harbor seals between California and
Mexico and there is no international agreement for joint management of harbor seals. Lacking any new
information on which to base a revised boundary, the harbor seals of California will be again treated as a
separate stock in this report (Fig. 1). Other Marine Mammal Protection Act (MMPA) stock assessment
reports cover the five other stocks that are recognized along the U.S. west coast: Oregon/Washington outer
coastal waters, Washington inland waters, and three stocks in Alaska coastal and inland waters.

POPULATION SIZE

A complete count of all harbor seals in California is impossible because some are always away
from the haulout sites. A complete pup count (as is done for other pinnipeds in California) is also not
possible because harbor seals are precocious, with pups entering the water almost immediately after birth.




Population size is estimated by counting the number of seals ashore during the peak haul-out period (May
to July) and by multiplying this count by the inverse of the estimated fraction of seals on land. Boveng
(1988) reviewed studies estimating the proportion of seals hauled out to those in the water and suggested
that a correction factor for harbor seals is likely to be between 1.4 and 2.0. Huber (1995) estimated a mean
correction factor of 1.53 (CV=0.065) for harbor seals in Oregon and Washington during the peak pupping
season. Hanan (1996) estimated that 83.3% (CV=0.17) of harbor seals haul out at some time during the
day during the May/June molt, and he estimated a correction factor of 1.20 based on those data. Neither
correction factor is directly applicable to an aerial photographic count in California: the 1.53 factor was
measured at the wrong time of year (when fewer seals are hauled out) and in a different area and the 1.20
factor was based on the fraction of seals hauled out over an entire 24-hour day (correction factors for aerial
counts should be based on the fraction of seals hauled out at the time of the survey). Hanan (pers. comm.)
revised his haul-out correction factor to 1.3 by using only those seals hauled out between 0800 and 1700
hrs which better corresponds to the timing of his surveys. Based on the most recent harbor seal counts
(26,333 in May-July 2004; Lowry et al. 2005) and Hanan’s revised correction factor, the harbor seal
population in California is estimated to number 34,233,

Minimum Population Estimate
Because of the way it was 30,000

calculated (based on the fraction of g

a 24 hr day), Hanan’s (1996) 3 - ﬂ N /
correction factor of 1.2 can be “'z 20,000 A)(/ —~/
viewed as a minimum estimate of  “® 45.000 ’L.-}'.N Mainland
the fraction hauled out at a given d‘j‘ ’ / /\/\I

instant. A population size % 10,000 Channel isiands
estimated using this correction -g 5.000 J

factor provides a reasonable 3 v

assurance that the true population is z 0- = =% ... e
greater than or equal to that 1955 1965 1975 1985 1995 2005

number, and thus fulfills the
requirement of a minimum
population estimate. The minimum
size of the California harbor seal

Year

e Figure 2. Harbor seal haulout counts in California during
population is therefore 31,600. May/June (Hanan 1996; R. Read, CDFG unpubl. data;

. NMEFS unpubl. data from 2002 and 2004 surveys).
Current Population Trend

Counts of harbor seals in
California showed a rapid increase from approximately 1972 (when the MMPA was first passed) to 1990
(Fig. 2). Net production rates appeared to be decreasing from 1982 to 1994 (Fig. 3). Although earlier
analyses were equivocal (Hanan 1996) and there has been no formal determination that the California stock
has reached OSP (Optimal Sustainable Population level as defined by the MMPA), the decrease in
population growth rate has occurred at the same time as a decrease in human-caused mortality and may
indicate that the population is approaching its environmental carrying capacity. Population growth has also

slowed or stopped for the harbor seal stock on the outer coasts of Oregon and Washington (see separate

Stock Assessment Report).

CURRENT AND MAXIMUM NET PRODUCTIVITY RATES

A realized rate of increase was calculated for the 1982-1995 period (when annual counts were
available) by linear regression of the natural logarithm of total count versus year. The slope of this
regression line was 0.035 (s.e.=0.007) which gives an annualized growth rate estimate of 3.5%.  The
current rate of net production is greater than this observed growth rate because fishery mortality takes a
fraction of the net production. Annual gillnet mortality may have been as high as 5-10% of the California
harbor seal population in the mid-1980s; a kill this large would have depressed population growth rates
appreciably. Net productivity was therefore calculated for 1980-1994 as the realized rate of population
growth (increase in seal counts from year i to year i+1, divided by the seal count in year i) plus the human-
caused mortality rate (fishery mortality in year / divided by population size in year {). Between 1983 and
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MICHAEL J. AGUIRRE, City Attorney
LESLIE A. FITZGERALD Deputy (CSB No. 149373)
DEBORAH M. SMITH, Deputy (CSB No. 208960)

Office of the City Attorney

1200 Third Avenue, Suite 1100 .

San Diego, California 92101-4100

Telephone: (619) 533-5800

Facsimile: (619) 533-5856
Attorneys for Defendants
CITY OF SAN DIEGO; RICHARD MURPHY, In his official capacny as Mayor of San Diego;
and COUNCILMEMBERS SCOTT PETERS, MICHAEL ZUCCHET, TONI ATKINS, TONY
YOUNG, BRIAN MAIENSCHEIN, DONNA F RYE, JIM MADAFFER, AND RALPH
INZUNZA in their official capacity as members of the City Council of San Diego

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

THE HUMANE SOCIETY OF THE UNITED ) Case No. GIC 843343
STATES, JAMES HENRY NATT HUDNALL )
JR., REBECCA CARY, FLORENCE ) DECLARATION OF DOYLE A.
LAMBERT, and ANGELA ANDRE, ) HANAN, PH.D. IN OPPOSITION TO
. ) PLAINTIFFS’ MOTION FOR A
Plaintiffs, ) TEMPORARY RESTRAINING
) ORDER
V. )
)
CITY OF SAN DIEGO; RICHARD MURPHY, )
In his official capacity as Mayor of San Diego; )
and COUNCILMEMBERS SCOTT PETERS, ) Date: May 4, 2005
MICHAEL ZUCCHET, TONI ATKINS, TONY ) Time: 10:00 a.m.
YOUNG, BRIAN MAIENSCHEIN, DONNA ) Dept.: 71
FRYE, JIM MADAFFER, and RALPH ) I/CJudge: Hon. Ronald S. Prager
INZUNZA, in their official capacity as Members) Cmplt. Filed: 2/25/05
of the City Council of San Diego, ) Trial: Not Set
)
Defendants. )
)

v el Doyle A Hanan;Phild., declare that I am competent to testify about the following facts,
of which I have personal knowledge:
1. I'have over 35 years of experience as a research biologist, projectdeader,
-supervisor, and-educator, specializing in marine mammals and harbor seals. Currently, I am self-
employed as a private consultant and Chief Scientist for Hanan & Associates, Inc. Prior to this
positién, I worked for the California Department of Fish and Game from 1974 to 2000, In 1984,1
became the California Department of Fish and Game Associate Marine Biologist in charge of

marine mammals, and in 1993 I became the Senior Marine Biologist, Supervisor. As Senior
1

DECLARATION OF DOYLE A. HANAN, PH.D. IN OPPOSITION TO PLAINTIFFS’ MOTION FOR A
TEMPORARY RESTRAINING ORDER
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Marine Biologist, I was responsible for research and management of sport and commercial
fisheries and marine mammals.

2. I earned my Masters Degree in Marine Biology in 1976 from California State
University Long Beach and earned my Doctorate Degree in Biology in 1996 from the University
of California, Los Angeles.

3. lama membef of the Pacific Scientific Review Group, which advises the
Natioﬁal Marine Fisheries Service (NMFS) on marine mammals in the Pacific Ocean. In this
capacity, I review and make recommendations on NMFS’ research and stock assessments on
marine mammals in the Pacific Ocean and make recommendations as to any needed
modifications to its reports; Additionally, I reviewed and contributed to the 1994 amendments to
the Marine Mammal Protection Act. I am also a member of the Society for Marine Mammology.
I have testified before Congress on issues related to marine mammals. I served on the task forcé
to evaluate the scientific information on the impacts of California sea lions and harbor seals on
salmonids and on the coastal ecosystems of Washington, Oregon, and California.

4. I have ﬁersonally observed and studied harbor seals and other pinnipeds along the
West Coast of the United States since 1979. Included in this work, I completed fifteen years of
aerial survey of harbor seals along the West Coast. I have researched and drafted numerous
reports on the behavior of harbor seals, and have first-hand expertise in the behavior patterns of
harbor seals. My dissertation was entitled, “Dynamics of abundance and distribution in the
Pacific harbor seal, Phoca vitulina richardsi, on the coast of California,” which included tagging
harbor seals and observing their behavior from 1982-1995. |

5. From October 2003 to March 2004, I worked under contract for the City of San

Diego observing and recording harbor seal behavior and hauling patterns at the La Jolla

Children’s Pool (also known as.Casa.Beachjias a part of the City of San Diego’s preparation-to

‘apply for an Incidental Harassment Permit from NMFS for construction to the lifeguard tower. -

6. I maintain a neutral position on the presence of harbor seals at the Children’s
Pool. The purpose of this declaration is to provide information regarding harbor seals at

Children’s Pool that is within my professional and personal expertise.
2

DECLARATION OF DOYLE A. HANAN, PH.D. IN OPPOSITION TO PLAINTIFFS’ MOTION FOR A
TEMPORARY RESTRAINING ORDER




7. A copy of my curriculum vitae is attached as Exhibit 1.

8. I have personally visited Children’s Pool both before and after the advisory rope

was removed.

0. Since the 1920’s, the population of harbor seals on the West Coast and Southern
California has steadily increased. Harbor seals are currently near their Optimum Sustainable
Population level (OSP) in Califomia. and are approaching carrying capacity. They are one of the
most commonly seen marine mammals along the West Coast of North America. In California,
there are at least 1000 hauling sites. My most recent research has shown that the number of
harbor seals in California has likely been under-estimated. Harbor seals have been documented

to be present at Children’s Pool since at least 1979.
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| human contact. Generally, harbor seals are skittish and have the tendency to react or flush inte

J B ——
-Children’s Pool, I observed that the harbor seals there did not react to human behavior that

normally would disturb harbor seals (such as langhing, clapping, stomping, climbing, w,

| swimming, and wading). .

fSpecies.Act;mor a strategic population under the Marine Mammal Protection Act (MMPA).
11.  Based upon my personal observation of numerous seal colonies along the West

Coast;I'have observed that the harbor seals located.at Children’s Pool are-unusually tolerant:to

the water at the slightest movement or sound. In my personal observations of the harbor seals at

swimming,.and wading). R
12.  , At Children’s Pool, harbor seal pupping season is approximately from January
«through April, with some births possibly occurring in December and May. The pupping season
-likely peaks in February or March. When a pup is born on land, the birthing female usually
encourages the pup into the water within an hour of its birth.
13.  “Itis normal for there to be some premature harbor seal pup births and pup
~abandonment. There are many possible reasons for these occurrences. For example, a female
may reject a pup if something is biologically wrong with the pup. Based upon my experience
tagging seals, during pupping season, it is my professional opinion that interaction with humans

1s not likely to be a significant cause of seal pup.abandonment.
3

DECLARATION OF DOYLE A. HANAN, PH.D. IN OPPOSITION TO PLAINTIFFS’ MOTION FOR A
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TEMPORARY RESTRAINING ORDER




14.  As the population of harbor-seals increases towards carrying capacity, it would-be
‘expected-that the harbor seal and pup mortality rate would increase. It would also be expected-
:that the number of pup abandonments would increase.

15.  There are many rookery sites (where harbor seal pups are born) other than

Children’s Pool in Southern California, and all along the West Coast:If the harbor:seals were-to
-abandon the Children’s Pool site, they would likely move to another site and continue to survive

rand give birth to pups.
E

T

A

16.  In my professional opinion, the continued use of Children’s Pool by harbor seals

48 not critical for the survival of the harbor seals present at Children’s Pool or the harbor seal
Cpopulatienagawhele. oo T e /

17.  Inmy professional opinion, the presence of the advisory rope is not critical to the |-

el

 survival of the harbor seals present at Children’s Pool or the harbor seal population as.a whole. |
I declare under penalty of perjury under the laws of the State of California that the

| foregoing is true and correct to my own personal knowledge. e

Executed this 18™ day of May, 2005, at San Diego, California. ‘

DOYLE A. HANAN, Ph.D.

NMFS. 1997. Investigation of scientific information on the impacts of California sea lions and
harbor seals on salmonids and on the coastal ecosystems of Washington, Oregon, and California.
U.S. Department of Commerce. NOAA Tech. Memo. NMFS/NWFSC-28, 172 Pages.

4
DECLARATION OF DOYLE A. HANAN, PH.D. IN OPPOSITION TO PLAINTIFFS’ MOTION FOR A
TEMPORARY RESTRAINING ORDER
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Coastal Commission file 6-11-078

7575 Metropolitan Drive Ste 103 JUN 04 2012
San Diego, CA 92108-4402 CALIFORNIA
COASTAL COMMISSION

issi IEGO COAST DISTRICT
Coastal Commission staff, SAND

The Commission should not consider a permit for a perpetual rope barrier across a public beach
at Children's Pool because:

1. California Constitution ..and the Legislature shall enact such laws as will give the most
liberal construction to this provision, so that access to the navigable waters of this State
shall be always attainable for the people thereof.

2. §30221. Oceanfront land suitable for recreational use shall be protected for
recreational use and development...(Looking from behind a barrier is not recreation)

3. §30214; (b)...Nothing in this section or any amendment thereto shall be construed as
a limitation on the rights guaranteed to the public under Section 4 of Article X of the
California Constitution.

4. § 30212; (a) Public access from the nearest public roadway to the shoreline and along
the coast shall be provided in new development projects...
(Nowhere else in California has the CCC allowed public access to be 3’ wide where it
does not have to be).

5. § 30210; In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people.

(Standing behind a rope looking at the water is not beach and park and playground
recreation for which this area was set aside).

6. § 30211; Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization....
( The Children’s Pool was acquired by a state landgrant in trust specifically requiring
use as playground and park, ect. and with stipulated convenient access for fishing for
the people of California)..

7. From § 5096.27; Parks under State control: “Such projects shall also be devoted to
multiple recreation purposes, as opposed to restrictive, single interest usage”.
(The proposed rope sets aside the vast majority of the beach for one purpose only, and
is identified by the City as a “visual deterrent” to limit use by the public)




8. This permit is proposed without a sunset date, no later review, no studies, no conditions,
no alternatives, no legal studies. Just “in perpetuity’”. Where else would the CCC use
its jurisdiction to do such a thing?

9. San Diego has dug a hole for itself and is trying to hand off the responsibility for its bad
decisions on the CCC. Send it back and demand a real Site Development Permit.

10. California Constitution: No individual, partnership, or corporation, claiming or
possessing the frontage or tidal lands of a harbor, bay, inlet, estuary, or other navigable
water in this State, shall be permitted to exclude the right of way to such water whenever
it is required for any public purpose.

If you allow part B of the 1931 land grant trust to be violated then San Diego will be in the
same situation it was in 2006. Courts ruled then that San Diego was obliged to disperse the
seals because the City had allowed seals to make it impossibie for the public to use the beach
as stipulated in the Trust and State laws. The City was compelied to amend the trust at great
expense and if you allow it to violate the trust again it is unclear San Diego will be able to avoid
the same problem.

If this July hearing is staged it will be a collection of special favors and irregularities. It cannot
produce a real permit. It cannot be justified as an economy of effort. It has so many flaws it
only opens the CCC to criticism that should be reserved for the City of San Diego. The Coastal
Commission is not obliged to take the heat for San Diego by endorsing a questionable action
without San Diego doing its homework.

The good news is the City will be happy with any decision the CCC makes either way, because
its most pressing need is to shed responsibility and liability.

John Leek 858-610-4724

3090 Admiral Ave
San Diego CA 92123 -

jleek001@san.rr.com
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Coastal Commission staff,

What about that Marine Mammal Protection Act?

The federal Marine Mammal Protection Act (MMPA), will be cited as if it trumps the
obvious state laws that disallow a perpetual rope barrier. Not so. The MMPA is not a
factor here.

It is true everybody has to obey the MMPA, however only a federal officer can interpret
or enforce it. The Act specifically requires federal enforcement only. Note in section
109(a) “No State may enforce, or attempt to enforce any State law relating to the
taking of any species of Marine Mammal..... “ The lawyer for the La Jolla Friends
of the Seals has twice sued the City and National Oceanographic and Atmospheric
Administration (NOAA) to force MMPA application at Children’s Pool. Both cases were
dismissed for lack of jurisdiction.

A state action such as is proposed in the granting of a permit to administer over marine
mammails is in itself a violation of the MMPA. States may make laws to protect animals,
which may happen to protect seals too but no non-federal law may deal with seals, or
any other marine mammal in particular. It gets more complicated below.

The MMPA is a maritime law, not administered by State courts. Most legal offices
have little understanding of maritime law, but the fact that under the MMPA, a federal
agent can seize a foreign vessel at sea and arrest its crew (section 107(d)) shouid be
proof enough for anybody. Note the only person ever convicted of an MMPA violation
was tried civilly by the Coast Guard as must happen. | suggest you seek expert
counsel.

As a maritime law, the MMPA has no standing on dry land except as it states, “any vessel
or other conveyance subject to the jurisdiction of the United States” or “lands under the
Jjurisdiction of the United States” (section 102(a)). But watch out. “Lands Under the
Jurisdiction of the United States” means specially held federal holdings under a
maritime law. Any maritime law recognizes the need to base itself and use federally
controlled sections of ports and customs houses. That is all it means.

18 USC § 7 (3) Any lands reserved or acquired for the use of the United States, and
under the exclusive or concurrent jurisdiction thereof, or any place purchased or




otherwise acquired by the United States by consent of the legislature of the State in
which the same shall be, for the erection of a fort, magazine, arsenal, dockyard, or
other needful building.

Children’s Pool is not federally held or deeded land.

No offense, but this local office has no way to evaluate impact of the MMPA without
consultation with federal authorities, but be specific. NOAA has at times expressed
support for City efforts to close access to the shore at Children’s Pool, but has carefully
avoided stating it would be legal or that there is any imperative under the MMPA to do
so. Indeed NOAA, the only agency that possibly could bring the MMPA to bear to
restrict access to a public beach has never done so.

San Diego has an ordinance against disturbing animals in parkland. A ranger applied it
once to seals and the citation was immediately rejected by the City Attorney and the
ranger was transferred. | can put you in contact with the person who got the citation if
you wish.

John Leek 858-610-4724

3090 Admiral Ave
San Diego CA 92123
leek001@san.rr.com
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Figure 2 Federal agent and ranger request people stand back 20'. The rope is so far up the beach it is
not in the picture. No problem. Everything is fine without it.
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Figure 1 Mother seals will sometimes take the pup away from the other seals to nurse. This one |

i

stopped in front of David Pierce. Seals know people don't eat seals. That is pretty much all they need
to know.
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United States of America

Pes .
Department of Commerce
National Oceanic and Atmospheric Administration

IN THE MATTER OF:
DOCKET NUMBER
LILO MARIZ CREIGHTON SW030133
NOAR Case No.
SWO030133A
Respondent.

AGENCY'S BRIEF IN RESPONSE TO ORDER OF ADMINISTRATOR

Pursuant to 15 C.F.R. § 904.273(h),

In Part, and Denying Discretionary Review,
In Part, dated March 7, 2006 (héreinafter “Administrator’s
Ordex”) .

Following a four day administrative hearing, Respondent was
found liable by an Administrative Law Judge on April 20, 2005,
for violating the Marine Mammal ﬁrotection Act’s (MMPA)
prohibition on take (Level B Harassment, 16 U.S8.C.
§;372(a)(2)(A)) by swimming into the Chiidren's Pool Beach (CPB)
area of La Jolla, CA, and thereby disrupting biologically
important behaviors of approximately 35 harbor seals.® This

matter now comes before the Administrator through a Petition for

! See In the Matter of Lilo Creighton, Initial Decision and
Order, April 20, 2005 (hereinafter “I.D.”), 2005 NOAR Lexis 2.




Administrative Review filed by the Respondent, which was
followed by the Agency's Partial Answer in Support of, and
Partial Answer in Opposition to, Respondent’s Petition for
Administrative Review filed on June 10, 2005.

In the Administrator’s Order granting discretionary review,
the Administrator requested briefing from the parties on two
questions. NOAA's answers to each question, as well as
responses to Respondent’s Opening Brief on the same questions,

are set forth below.

A. The Administrator has Authority to Adopt Guidance on

Setting Enforcement Priorities for NOAA, and NOAA Proposes

Specific Guidance on the Issue.

The first question raised by the Administrator is:

Whether the NOAA Administrator has the authority to
interpret the law or adopt a policy to exclude from
Level B Harassment (as defined in the Marine Mammal
Protection Act) acts having the potential to disturb
marine mammals that are part of a population that is
in excess of Optimum Sustainable Population and
growing. If so, how should such an interpretation or
policy affect the decision in this case?

1. The NOAA Administrator Has the Authority to Adopt
Guidance Relating to Enforcement of the MMPA.

There is no explicit authority in the MMPA that would allow

the Administrator to interpret the statute to exclude from Level

B Harassment those marine mammal populations in excess of
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Optimum Sustainable Population (OSP). Level B Harassment is a
form a “take” under the MMPA. 16 USC 1362(13) and (18) (C). The
MMPA's take prohibition explicitly applies to “any marine
mammal .” 16 U.S.C. §1372(a) (2) (A) (emphasis added). While the
MMPA provides exceptions to the take prohibition and recognizes
the concept of 08P, there is neither an exception to the “take”
prohibition related to the population status of a species nor to
OSP in particular.? |

While the MMPA cannot be interpreted to exclude certain
populations from Level B Harassment, the MMPA does provide the
'NOAA Administrator the authority to exercise discretion in how
Level B Harassment is enforced. When enacting the MMPA,
Congrese clearly established NOAA’s authority to exercise
enforcement discretion by providing that persons who violate the

MMPA “may be assessed a civil penalty by the Secretary [of

Commerce] of not more than $10,000.7 16 U.S.C.
§1375(a) (1) {emphasis added). It is a “common sense principle of
statutory construction” that “[t]lhe word ‘may,’ when used in a
statute, usually implies some degree of discretion.” United
States v. Rodgers, 461 U.S. 677, 706 (1983) (finding exceptions

to this principle only when there are indications of legislative

21d., at {d). See also 16 U.S.C. 81362 {(Findings), §1373
(authorizing “necessary and appropriate” takes), and §1386
(stock assessments).




intent or other obvious inferences of mandatory action). 1In
§1375(a) (1), Congress explicitly granted enforcement authority
to the Secretary - delegated to the Administrator, and by using
the term “may”, provided the Secretary with the discretion to
determine whether and when it is appropriate to issue a civil
penalty.

As such, the Administrator has the authority to set
enforcement policy for the Agency, or as will be recommended
below, simply provide enforcement guidance to NOAA Fisheries.

Federal caselaw supports the finding that an agency's
decision on whether, and how, to prosecute viclations of a
federal law for which it has authority is a decision generally
committed to an agency's absolute discretion. See Heckler v.
Chaney, 470 U.S. 821, 836 (1985) (Food and Drug Administration
decision not to take enforcement actions held not subject to
judicial review undér the Administrative Procedures Act) .3

NOAA’'s authority to set enforcement policy under the MMPA
allows the Administrator to adopt guidance to exclude from Level

B Harassment acts having the potential to disturb marine mammals

? The Supreme Court in Heckler, in establishing a presumption of
unreviewability of agency decisions on taking enforcement
actions, found that judicial review of such decisions is
inappropriate because, inter alia, they often involve a
complicated balancing of factors solely within agency expertise
and the agency is more knowledgeable on the ordering of its
priorities. Heckler, at 831.
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that are part of a population that is in excess of OSP and -
growing - or for any other factors deemed relevant.
2. NOAA Recommends the Administrator Adopt‘Enforcement

Guidance for Level B Haragsment of Certain Pinnipeds in
Limited Circumstances.

In seeking this Administrative Review, NOAA stated that it
had “both the expertise and the discretion to consider all of
the information and implications” necessary for making policy
determinations on the issue of human-marine mammal interactions
in the wild. Agency’s Partial Answer, p. 13. Since the filing
of its Partial Answer, NOAA has brought together regional and
headquarters personnel from its Office of Protected Resources,
Office for Law Enforcement, and Office of General Counsel to
consider these important issues. Based on those discussions,
the Agency now recommends that the Administrator use his
inherent discretion through the Administrative Review process to
set guidance on how Level B Harassment matters should be
prioritized by the Agency for certain populations of marine

mammals in limited situations.

for areas of human interaction wit
‘of pinnipeds ~ California sea lions, Pacific harbor seals

{California and Oregon/Washington stocks only) and northern.




eléphant seals? A proposed Order detailing this guidance is
provided in Attachment “A” to this Brief.

In developing this proposed guidance, NOAAAaffirmed that
incidents invelving human-pinniped interactions wﬁich resulted
in pinnipeds flushing from haulouts were acts of annoyance* which
had the potential to disturb marine mammals by causing
gignificant disruption of biologically important behavioral
patterns. Therefore, such incidents constitute take by Level B
Harassment, and can be prosecuted by NOAA under the strict
liability standard of the MMPA. See generally, Initial
Decision.

Given~the broad reach of the MMPA take prohibition, NMFS
also recognized several other important factors: 1) NMFS has
limited enforcement resources to investigate all potential MMPA
violations from areas of human-pinniped interactions; 2) FNMFS
has other high priority missions critical to protecting
important species - including marine mammals -~ for which
enforcement resources must be focused; 3) Level B harassment
investigationsfprOSécutions>are resource intensive, and; 4) NOAA
has discretion to determine which vioclations to pursue with
penalty actions.

Further, in developing guidance, NMFS determined to focus

‘vAnnoyance” is defined as “any human stimuli which bothers
and/or irritates a marine mammal”. I.D., p. 14.
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NMFS chose these three populations of pinnipeds because

recent stock assessment studies show that the overall
populations are increasing or stabilizing, and are either

approaching or within OSP.® Importantly, none of these species

has been identified as depleted under the MMPA, or are listed as

threatened or endangered under the Endangered Species Act.
Quite simply, these three populations are doing well, and
therefore NMFS believes that enforcement resources are better
spent on other missions that may behefit more from protection
through application of enforcement resources.

NMFS also determined that focusing on increasing and
stabilizing pinniped populations was preferable to the “in

excess of OSP standard” raised by both the Administrative Law

5 2005 Stock Assessment Report population estimates: Pacific
harbor seals (CA/OR/WA stocks) - 73,577; California sea lions
237,000 to 244,000, and; northern elephant seals - 101,000.




Judge (I.D., p. 20) and the Administrator because the latter
standard is overly restrictive to the rare situation where the
population is above its carrying cépacity - a situation that, in
biological terms, cannot remain for long. OSP is a range of
populations, with the upper limit being the maximum number
supportable within én ecosystem, and a lpwer limit of the
maximum net productivity level. See 50 C.F.R. 216.3.
Accordingly, a population may still be "healthy" even when the
lower limit of OSP has yet to be reached. 1In aédition, osp
determinations involve a specific finding under the MMPA, while
identifying the pinniped populations for this proposed guidance
allowed NMFS to use a more flexible assessment of population
studies.

Lastly, NMFS determined that consideration should be given
to the public’s interest in accessing human-pinniped interaction
areas‘for purposes other than digturbing pinnipeds. For
purposes of this guidance, NMFS chose to focus on man-made
areas,'and.areas that have historically been used frequently and
extensively by the public. These specific human-pinniped
interaction areas; hereinafter referred to as “HPI Areas,”
include Children’s Pool Beach (La Jolla, CA), beaches with
significant human traffic, and docks.

In light of these factors and population considerations,




NOAA proposes that the Administrator issue the following
specific guidance directing NOAA to:

a. Focus its limited resources, when available, on
educational and outreach efforts at HPI areas to
ensure that the general public is notified of viewing
guidelines for pinnipeds.

b. Assign a higher priority to incidents at HPI Areas
where there appears to be intent to specifically
interfere with or disrupt the pinnipeds, or where
there are other aggravating factors related to the
incident. Accordingly, alleged takes incidental to
otherwise lawful use of HPI Areas will not likely be
investigated/prosecuted, particularly where an
individual clearly makes an effort to avoid the
pinnipeds to the extent possible.

c. Assign a higher priority to incidents that occur
during pupping season, or other particularly sensitive

times, for the pinnipeds involved.

d. Assign a lower priority to incidents occurring at man-
made HPI Areas.

e. Assign a lower prioxity to enforcement actions for
incidental harassment of pinnipeds at HPI Areas where
a local government has determined that a taking is
necessary under 16 USC § 109(h) for the. ,
protection/welfare of the pinnipeds, the protection of
public health/welfare, or because the pinnipeds are a
nuisance.

NMFS is confident that implementation of this enforcement
guidance will improve the NOAA Office for Law Enforcement’s
response effectiveness for priority NOAAR missions. NMFS
believes that in most cases, education and outreach are

effective tools in achieving compliance with environmental

regulations. Further, education and outreach have proved to be




particularly well-guited to situations like HPI areas, where
there is a large turnover of people on a daily basis - the
majority of whom have a positive view of the need for protection
of marine mammals but are not aware of the regulations
protecting them. If ordered by the Administrator to implement
this guidance, NMFS will monitor the implementation to ensure
that the three marine mammal populations are not significantly
adversely affected by incidents of annoyance that have the
potential to disturb pinnipeds through significant disruption of
important behavioral patterns.

3. The Outcome of the Initial Decision Should Not be.
Affected by the Implementation of Enforcement Guidance.

If the Administrator chooses to implement the enforcement
guidance recommended in this brief, the question from the
Administrator’s Order remains as to how this new guidance should
affect the outcome® of this particular case. NOAA asserts that
the guidance should have no effect on the outcome of the case.

The proposed guidance on Level B Harassment enforcement
states that NOAA retains the authority to issue sanctions for
any incident where the law hag been violated. Further,vthe
guidance provides that a higher enforcement priority will be

placed on violations that occur during pupping season, or where

¢ The Respondent was found liable for violating the take
prohibition of the MMPA as charged by NOAA, and ordered to pay
a civil penalty of $1,000.00. See I.D., p. 30.
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there are other aggravating factors. The.facts of the case show
that imposition of the c¢ivil penalty remains appropriate in this
case.

First, Lilo Creigton’s violation occurred on March 23,
2003, in the midst of pupping season.’ Indeed, the ALJ
determinéd that Ms. Creighton had disrupted nursing behavior
between mother and pup harbor seals. I.D., p. 15. Second,
Respondent failed to make any effort to avoid the seals upon
exiting the water, and participated in a group swim event whose
purpose was to show that humans and harbor seals could share the
CPB. I.D., p. 12 and 15. These aggravating factors alone are
sufficient basis to determine that the outcome set forth in the

Initial Decision should not be disturbed.®

The NOAA Administrator has the authority to igsue guidance
on the prioritization of enforcement resources applied to Level
B Harassment. The guidance recommended by NMFS is a recognition
that the populations of certain pinnipeds are at a point where a

shift in NMFS's prioritization of enforcement resources is

7 pupping season for harbor seals in Southern California occurs
annually between January and mid-April. I.D., p. 10.

8 8imilarly, Respondent argues in her brief that the outcome of
the Initial Decision should be changed to have the Agency
compromise the case and remit the fine. Respondent’s Opening
Brief, p. 3. For the same reasons stated above, such a change
in the outcome is not warranted.
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appropriate.

B. Neither the Land Grant Nor the Actions of the State/Local

Governments Preclude Enforcement of the MMPA in this Case.

The second question raised by the Administrator is:

Whether the California Land Grant of Children’s Pool
Beach to the County and City of San Diego to maintain
forever as a place for public swimming and recreation,
and the City, County and State actions regarding
Children’s Pool Beach subsequent to that land grant,
preclude the enforcement of the MMPA in this case.

NOAA believes that this question raises issues implicating
the rights and powers of the federal and State governments under
the U.S5. Constitution. In that light, both the Commerce Clause
and Supremacy Clause of the U.S8. Constitution amply support
NOAA's authorxity to enforce the MMPA at CPB.

The 1931 California Land Grant gave to the City of San
Diego all rights in the CPB area in trust for use as, inter
alia, a bathing pool for children and to “such other uses as may
be incident to, or convenient for the full enjoyment of, such
purposes.” Respondent’s Exh. T. Implementation of the terms of
the Land Grant is a valid exercise of state sovereignty.
However, to the extent those terms interfere with enforcement of
the MMPA, the Land Grant cannot supersede federal law.

Accordingly, neither the Land Grant itself nor the actions of

the State or local governments that stem from the Grant preclude
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the enforcement of the MMPA.

1. Enforcement of the MMPA is a Valid Exercise of
Congress’ Commerce Clause Power.

In enacting the MMPA, Congress made an express finding that
marine mammals either move in interstate commerce or “affect the
balance of marine ecosystems in a manner which is important to
other animals and animal products which move in interstate
commerce.” 16 U.S.C. 1361(2) (5). The legislative history for
this finding states that, “Congress has a legitimate interest in
acting in this area since the animals are highly significant to
interstate commerce.” 1972 U.S.C.C.A.N. 4144, 4154.

The broad sweep of MMPA authority under the Commerce Clause
of the U.8. Constitution (U.S. Const. Art. I, 88, cl. 3) has
been recognized in NOAA caselaw:

The MMPA is a valid legislative exercise by virtue.of

Congress’ constitutionally enumerated power to regulate
commerce. The Constitution expressly states that "The

Congress shall have Power . . . To regulate Commerce with
foreign Nations, and among the several States, and with the
Indian Tribes." It is clear that Congress has power to
regulate commerce, e.g. marine mammals, . . . . : In the
Matter of Stanley Ferris, Wilfred Ferris, 2 O.R.W. 260, 266
(NOAR 1980).
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There is also a series of federal cases finding take
provisions in the Endangered Species Act and Bald Eagle
Protection Act valid exercises of Commerce Clause power.’

Upon review of the statutory finding of Congress, the
legislative history, and caselaw, there is no question that the
regulation of takings under the MMPA, through enforcement of the
statute, is a permissible exercise of'federal regulation under

the Commerce Clause of the U.S. Constitution.

2. The Supremacy Clause Mandates that A Valid Exercise of
Commerce Clause Power Trumps State/Local Actions.

"The Supremacy Clause of the Constitution, Art. VI, cl.2,
invalidatés state laws that ‘interfere with, or are contrary to,’
federal law." National Audubon Society, Inc. v. Davis, 307 F.3d
835, 851 (9%F cir. 2002) (Endangered Species Act preempts state
laws that interfere with federal agency mission), citing
Hillsborough County, F.a v. Automated Med. Labs., Inc., 471 U.S.
707 (1585). Through the MMPA, Congress has expressly preempted
state law with respect to taking of marine mammals. UFQO Chuting
v. Young, 380 F. Supp. 2d. 1166, 1171 (D. HI 2005). Federal
preemption with respect to the regulaﬁion of taking of marine

mammals is explicit, direct evidence of Congressional intent to

° See e.g., United States v. Bramble, 103 F.3d 1475, 1480-82 (9th
Cir. 1996); National Ass'n of Home Builders v. Babbitt, 130 F.3d
1041 (D.C. Cir. 1997, cert.kdenied, 524 U.S. 937 (1998).
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apply the prohibitions under the MMPA throughout the geographic
United States.!® The Supremacy Claﬁse of the U.S. Constitution
makes clear that the MMPA would trump the statutory Land Grant
by the State for use of the CPB solely for certain human
activities.

The MMPA is the supreme law of the land, and the terms of

the Land Grant cannot interfere with the enforcement of it.

3. Neither the Tenth nor Ninth Amendment Limit the Commerce
Clause Power of Congress to Enfoxrce the MMPA at CPB in this
Case. ‘

The Tenth Amendment states that “[t]he powers not delegated

to the United States by the Constitution, nor prohibited by it

® The U.s. Justice Department shared this interpretation at
the time of the Act’s inception:

This bill [H.R. 10420] would protect specified species of
marine mammals by prohibiting their taking except as
authorized under permit . . . . The prohibition would
apply to all persons and vessels subject to the
jurisdiction of the United States on the high seas and to
anyone in waters under the jurisdiction of the United
States or land appurtenant thereto. :

Letter from Deputy Attorney General Richard G. Kleindienst to
Hon. Edward A. Garmatz, Chairman, Committee on Merchant Marine
and Fisheries, House of Representatives, reprinted in 1972 U.S.
Code Cong. & Admin. News 4176) . :
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to the States, are reserved to the States.respectively, or to
the people.” U.S. Const. amend. X. It is clear from a long
line of federal caselaw‘that Congress has the authority under a
valid exercise of the Commerce Clause to regulate areas which
may infringe on state rights despite the reservation of rights
of the Tenth Amendment. However, in the case at hand, the Tenth
Amendment reservation of powers to the States is not implicated
because, as stated previously, the MMPA is a valid exercise of
.Congress’ Commerce Clause power. Therefore, the MMPA is a power
delegated to the United States by the Constitution as referred
to in the Tenth Amendment. “[I]f a power is delegated to
Congress in the Constitution, the Tenth Amendment expfessly
disclaims any reservaﬁion of that power to the States . L
New York v. United States, 505 U.S. 144, 156 (1992); accord
Hodel v. Virginia Surface Mining and Recl. Assn., 452 U.S. 264,
291 (1981). |

Because Congress'’ regulation of marine mammals is squarely
within its Commerce Clause power, it does not violate the Tenth
Amendment .

Concerning the Ninth Amendment as a potential source of

conflict in this case,?* federal courts have noted that the Ninth

11 “The enumeration in the Constitution, of certain rights,

shall not be construed to deny or disparage others retained by

the people”. U.S. Const. amend. IX. Ninth Amendment arguments
16




Amendment "has not been interpreted as independently securing
any constitutional rights for purposes of making out a
constitutional violation." Schowengerdt v. United States, 944
F.2d 483, 490 (9th Cir. 1991) (rejecting Navy civilian
engineer's Ninth Amendment claim arising out of allegedly
improper investigation and discharge), cert. denied, 503 U.S.
951 (1992). See also San Diego County Gun Rights Committee, et
al., v. Janet Reno, 98 F.3d 1121 (9% Cir. 1996) .%?

As such, the Ninth Amendment does not create a reviewable
right. Further, as stated above, any Tenth Amendment support
for how the Land Grant or the state/local government actions
affect enforcement of the MMPA in this case are trumped by the

Commerce Clause.

There is nothing in the Land Grant or the actions by the
State and local governments that preclude NOAA from enforcing

the MMPA at CPB.

were raised by both the ALJ and Respondent’s counsel. See I.D.,
p. 16; Respondent’s Opening Brief in Response to Administrator
Order, p. 3.

2 wIt is a common error, but an error nonetheless, to talk of
'ninth amendment rights.' The ninth amendment is not a source of
rights as such; it is simply a rule about how to read the
Constitution." Id., citing Laurence H. Tribe, American
Constitutional Law, 776 n. 14 (2ed. 1988).
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B. Respondent’s Remaining Arguments Are.Not Responsive to the

Administrator’s Order.

In addition to answering several of Respondent’s arguments
in the above Sections, Respondent has raised several other
arguments in her Opening Brief (hereinafter “ROB”) which require
a response here.

NOAA agrees with Resgpondent that a factual finding can be
made that the pinnipeds at CPB are part of the Southern
California population of harbor seals. ROB, p. 3. However,
NOAA disagrees with Respondent’s argument that a legal finding
can be made that the Southern California harbor seal population
is in excess of OSP. See ROB, p. 3. There is simply nothing in
the record that supports such a finding.

Respondent raises three additional arguments which the
Agency asserts are not germane to the specific requests of the
Administrator’s Order: 1) Enforcement of the MMPA interfered

with her First Amendment right to access the CPB as free speech;

2) She is entitled to a MMPA exception to the take prohibition

to deter marine mammals endangering public:safety, and; 3) The
Agency should withdraw a request to the City for placement of a
rope barrier. ROB, p. 3-4. Because these arguments are not
responsive to the two questions raised by the Administrator,

NOAA will not respond to them in this brief. To the extent that
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the Administrator is interested in responses to these arguments,
NOAA requests the opportunity for additional briefing on these

issues.

D. CONCLUSION

The Administrator should affirm the findings of the Initial
Decision and direct NMFS to implement the proposed guidance on
enforcement prioritization of Level B Harassment for certain

pinnipeds in limited HPI Areas.

Dated: June 16, 2006, Long Beach, CA.

Paul A. Ortiz

Senior Enforcement Attorney

National Oceanic and
Atmospheric Administration

501 W. Ocean Blvd.,Suite 4470

Long Beach, CA 90802

562/980-4069

562/980-4084 (fax)

19




CERTIFICATE OF COMPLIANCE
WITH WORD LIMIT

In accordance with the NOAA Administrator’s Order
Granting Discretionary Review, In Part, and Denying
Discretionary Review, In Part, dated March 7, 2006,
undersigned counsel hereby certifies that this brief
contains 3,920 words, including footnotes, as measured by
"Microsoft Word 2002,” the computer program used to prepare
the brief.

Paullh. Ortiz ™ e
Senior Enforcement Attorney
National Oceanic and
Atmospheric Administration
501 W. Qcean Blvd.,Suite 4470
Long Beach, CA 90802
562/980-4069
562/980-4084 {fax)




CERTIFICATE OF SERVICE

I hereby certify that I have sent the attached documents by
first class mail and/or electronic mail to the following
persons:

By first class mail:

Administrator

National Oceanic and Atmospheric Administration
Department of Commerce

Room 5128

14th Street and Constitution Avenue NW
Washington, DC 20230.

By first class mail and electronic mail:

Thomas L. Sauer, Esqg.
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UNITED STATES DEPARTMENT OF COMMERCE
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
WASHINGTON, D.C. 20230

IN THE MATTER OF:
DOCKET NUMBER

LILO MARIA CREIGHTON SW030133

Respondent.

N et et gt Nt Mt e et Vi

[PROPOSED] ORDER ON PETITION FOR ADMINISTRATIVE REVIEW

The appropriate NOAR official(s) is directed to finalize
and implement, consistent with this Decision by the
undersigned, the proposed guidance as set forth below.
This guidance will take effect immediately.

SUBJECT: Guidance on Level B Harassment Enforcement for
Areas of Human Interaction with Certain Pinniped
Populations

In setting forth guidance on enforcement of Marine Mammal
Protection Act (MMPA) Level B harassment, the National
Marine Fisheries Service (NMFS) must consider a complicated
balance of factors relevant to its mission to protect both
individual pinnipeds and pinniped populations. NMFS
recognizes the following important factors: 1) The most
recent stock assessment studies show that populations of
California sea lions, Pacific harbor seals (CA and OR/WA
stocks only), and northern elephant seals, are increasing
and appear to be approaching or within Optimum Sustainable
Population levels; 2) NMFS Office for Law .Enforcement (OLE)
has limited resources to respond to the many requests it
receives for investigation of potential Level B harassment
violations from human-pinniped interaction areas such as
Children‘’s Pool Beach (Lia Jolla, CA); 3) OLE has other
missions - including other missions involving the
protection of marine mammals - for which enforcement
resources must be prioritized, and which are likely to
provide greater advancements in NMFS’'s overall priorities;
4) Level B harassment investigations/prosecutions are
resource intensive, and; 5) the MMPA provides the




Secretary, through OLE and NOAA Office of General Counsel
for Enforcement and Litigation (GCEL), with discretion in
~pursuing penalty actions for violations.

In light of this balancing of factors, NMFS sets forth the
following guidance on the exercise of enforcement of the
Level B Harassment prohibition of the MMPA at certain
human-pinniped interaction areas described below.

1) NMFS is aware that there are a wide variety of human
pinniped interaction areas throughout the United
States. This guidance shall be applied only at human-
pinniped interaction areas with the following
characteristics, which are referred to below as “HPI
Areas”:

a. The affected pinnipeds are California sea lions,
Pacific harbor seals, or northern elephant seals;
and,

b. The HPI Area has been created - at least in part
- for use by the public, or has historically been
used frequently and extensively by the public.
Exclusion of the public from utilizing areas used
by humans in favor of a limited number of
pinnipeds in a population presents a concern over
the public’s interest in accessing such areas. '

2) The prohibition of “take” by Level B Harassment under
the MMPA is a strict liability offense; therefore,
NOAA need not prove the intent of a respondent in an
enforcement action. OLE/GCEL can proceed with
investigation and prosecution of any incident where
NOAA believes that the MMPA has been violated. NOAA
believes when a person conducts an act of annoyance,
as defined in In the Matter of Lilo Creighton, 2005
NOAA Lexis 2, which has the potential to disturb a
marine mammal by causing significant disruption of a
biclogically important behavioral pattern, that person
has taken a marine mammal by Level B harassment.

3) The populations of California sea lions, Pacific
harbor seals (CA and OR/WA stocks only), and northern
. elephant seals, are such that lower prioritization of
certain Level B harassment incidents will not have a
significant adverse effect on the status of those
populations.




4) The majority of potential Level B harassment incidents
at individual HPI Areas is likely to have negligible
impact on individual, or colonies of, California sea
lions, Pacific harbor seals, and northern elephant
seals, and thus, is not expected to have a negative
effect on NMFS’s stewardship responsibilities under
the MMPA. As such, NMFS will:

a. Focus its limited resources, when available, on
educational and outreach efforts at HPI Areas to
ensure that the general public is notified of
viewing guidelines for pinnipeds.

b. Assign a higher priority to incidents at HPI
Areas where there appears to be intent to
interfere with or disrupt the pinnipeds, or where
there are other aggravating factors related to
the incident. Accordingly, alleged takes
incidental to otherwise lawful use of HPI Areas
will not likely be investigated/prosecuted,
particularly where an individual clearly makes an
effort to avoid the pinnipeds to the extent
possible. :

c. Assign a higher priority to incidents that occur
during pupping season, or other particularly
sensitive times, for the pinnipeds involved.

d. Assign a lower priority to incidents that occur
at man-made HPI Areas.

e. Assign a lower priority to enforcement actions
for incidental harassment of pinnipeds at HPI
Areas where a local government has determined
that a taking is necessary under 16 USC § 109(h)
for the protection/welfare of the pinnipeds, the
protection of public health/welfare, or because
the pinnipeds are a nuisance.

Nothing in this guidance should be construed as limiting
OLE/GCEL’s full investigative and prosecutorial discretion,
or as enforcement guidance on marine mammal '
species/populations other than California sea lions,
Pacific harbor seals, and northern elephant seals. NMFS




will review the implementation of this enforcement
guideline on a regular basis to ensure that the Agency’s
mission is being fulfilled. '

Conrad C. Lautenbacher, Jr.

Vice Admiral, U.S. Navy (Ret.)

Under Secretary of Commerce for
Oceans and Atmosphere




to exclude from Level B harassment acts affecting marine mammals that are part of a population
that is in excess of OSP and growing. In support of this position, the Enforcement Official relies
on the statutory language of the MMPA which affords no different level of protection to marine
mammal populations that are at OSP from those that are below OSP. The take prohibitions of 16
U.S.C. § 1372(a)(2)(A) explicitly apply to “any marine mammal” (emphasis added).

Nonetheless, the Enforcement Official notes the Administrator does have the discretion to use
NOAA’s limited enforcement resources to most effectively and efficiently carry out its
responsibilities under the MMPA. The Enforcement Official relies on the statutory language
itself, which states that persons who violate the MMPA “may be assessed a civil penalty...,” 16
U.S.C. § 1375(a)(1) (emphasis added), and notes “it is a common sense principle of statutory
construction that ‘[t]he word “may,” when used in a statute, usually implies some degree of
discretion.” United States v. Rodgers, 461 U.S. 677, 706 (1983). Thus, the Enforcement Official
asserts, the Administrator has statutory authority to set enforcement policy under the MMPA that
would not include enforcement of Level B Harassment acts having the potential to disturb marine
mammals that are part of a population that is in excess of OSP and growing.* However, the
Enforcement Official believes that any future policy should not affect the outcome of this case.
The Enforcement Official believes the facts of this case, particularly that Respondent made no
attempt to avoid the seals and that her violation occurred during pupping season, would warrant
prosecution under any enforcement policy.

Decision On Issue #1

Having considered the parties’ arguments, citations to the administrative record, and legal
authorities, I conclude the Administrator does not have authority to interpret the MMPA to
exclude all marine mammal stocks at or above OSP from the Level B “take” prohibitions of the
statute. The statutory protection of the MMPA against a taking applies to “any marine mammal.”

16 U.S.C. § 1372(a)(emphasis added). Had Congress intended categorically to eliminate
protection of marine mammals from Level B harassment based upon their conservation status, it
could have so provided. It did not.

However, the Administrator has the discretion to set the enforcement priorities for NOAA,
including priorities regarding which marine mammal species and populations, and which human
activities, warrant expenditure of the Agency’s limited management and enforcement resources.
Section 1375(a)(1) of the MMPA provides that “any person who violates any provision of this
subchapter . . . may be assessed a civil penalty by the Secretary” and “any such civil penalty may
be remitted or mitigated by the Secretary for good cause shown.” In contrast, with respect to

3nonna1 procedures
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Management Plan (FMP) until 4:00 p.m.,
and to hear the Demersal Committee
Report from 4:00-5:00 p.m. On
Thursday, March 11th, Council
convenes at 9:00 a.m. and is scheduled
to adjourn at 1:00 p.m.

Agenda items for this meeting
include: industry funded data collection
and research; bycatch of scup in the
squid fishery; gear conflict problems;
1999 Council work plan; discuss
Amendment 13 and 14 to the Summer
Flounder, Scup, and Black Sea Bass
FMP; possible framework management
measures under Amendment 12 to the
Summer Flounder, Scup, and Black Sea
Bass FMP; possible modifications to the
summer flounder mortality rate
reduction schedule; New England
Council management measures for
winter flounder; address possibility of
interim measures for dogfish; and other
fishery management matters.

Although other issues not contained
in this agenda may come before this
Council for discussion, in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal Council action during this
meeting. Council action will be
restricted to those issues specifically
identified in the agenda listed in this
notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Joanna Davis at the Council (see
ADDRESSES) at least 5 days prior to the
meeting date.

Dated: February 17, 1999.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-4293 Filed 2-19-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 011999A]

Small Takes of Marine Mammals
Incidental to Specified Activities; La
Jolla Children’s Pool Beach
Management and Water Quality Project

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of proposed
authorization for a small take
exemption; request for comments.

SUMMARY: NMFS has received a request
from the City of San Diego's Parks and
Recreation Department for authorization
to take small numbers of Pacific harbor
seals by harassment incidental to
excavating and removing beach sand at
the La Jolla Children's Pool, La Jolla,
CA. Under the Marine Mammal
Protection Act (MMPA), NMFS is
requesting comments on its proposal to
authorize the City of San Diego to
incidentally take, by harassment, small
numbers of seals in the above-
mentioned area.

DATES: Comments and information must
be received on or before March 24, 1999.
ADDRESSES: Comments on the
application should be addressed to the
Chief, Marine Mammal Division, Office
of Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910-
3225. A copy of the application and a
list of references used in this document
may be obtained by writing to this
address or by telephoning one of the
contacts listed here.

FOR FURTHER INFORMATION CONTACT:
Kenneth Hollingshead, Office of
Protected Resources at 301-713-2055,
or Joe Cordaro, Southwest Regional
Office at 562-980-4017.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) directs
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing} within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such
takings are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as * ...an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not

SEAL

reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Subsection 101(a)(5)(D) of the Marine
Mammal Protection Act established an
expedited process by which citizens of
the United States can apply for an
authorization to incidentally take small
numbers of marine mammals by
harassment. The MMPA now defines
“harassment” as:

...any act of pursuit, torment, or annoyance
which (a) has the potential to injure a marine
mammal or marine mammal stock in the [
wild; or (b} has the potential to disturb a
marine mammal or marine mammal stock in
the wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering.

Subsection 101(a)(5)(D) establishes a
45-day time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS
must either issue or deny issuance of
the authorization.

Summary of Request

On December 28, 1998, NMFS
received a request from the City of San
Diego for authorization to take small
numbers of Pacific harbor seals (Phoca
vitulina) and possibly 1 to 2 California
sea lions (Zalophus californianus) and
northern elephant seals (Mirounga
angustirostris) by harassment incidental
to excavating and removing 3,000 yd3
(2,295 m?) of beach sand at the La Jolla
Children's Pool.

The La Jolla Children’'s Pool was
constructed in 1931 to provide a
sheltered swimming area for children in
La Jolla. Over time, the beach behind
the breakwater has gradually widened
as sand has accumulated in the
sheltered pool. By 1998, the shoreline
had advanced to near the end of the
breakwater, at the mouth of the pool,
leaving very little area for recreational
swimming. The lack of a protected
swimming area and the proximity to
dangerous rip current conditions near
the breakwater opening have created
significant safety concerns.

In addition to the restricted use and
associated dangers due to sand
accretion, recreational use has been
further compromised by a population of
harbor seals that regularly use the
Children’s Pool area as a haul-out area.
Seal feces from the concentrated harbor
seal population have resulted in fecal
coliform bacteria counts that
significantly exceed State water quality
standards for bathing beaches and body
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contact areas. DNA testing has
confirmed the harbor seal population as
the source of the bacterial
contamination. As a result, the
Children's Pool has been determined
unsafe for human contact and has been
closed to the public for all water contact
since September 4, 1997. Moreover, the
presence of the large seal population
attracts large numbers of non-bathing
observers to the beach area. This
interaction has raised additional safety
concerns for both humans and the seals.

The La Jolla Children'’s Pool Beach
Management and Water Quality Project
proposes to restore a safe swimming
area and acceptable water quality to the
pool by reducing the beach width.

Out of 4,200 yd3 (3,213 m3) of sand in
the pool area, approximately 3,000 yd3
(2,295 m3) will be excavated and
removed to narrow the beach.
Approximately 20 truckloads, or 100
yd3 (76.5 m3) per day, will be excavated
from the Pool and transported to the
disposal site. As a result, it is expected
that the sand excavation activity will
take up to 30 working days to complete.
With a proposed completion date of
May 27, 1999, should the timeline
require fewer days for completion, the
Project proposes using larger trucks to
complete the project. After sand
removal, the beach profile will be
slowly adjusted such that the pool will
be deeper and wider at the outer side,
and shallower and narrower at the
landward side, providing children with
a safe area to swim. The City of San
Diego expects that the excavation will
enlarge the area available for
recreational swimming and provide a
safe region for the public away from the
dangerous rip currents, and, by reducing
the area available for harbor seals, water
quality levels are expected to return to
former levels that were acceptable and
safe for human contact.

Description of Marine Mammals
Affected by the Activity

General information on harbor seals
and other marine mammal species
found in Southern California waters can
be found in Barlow et al. (1995, 1997).
Please refer to those documents for
information on these species.

Based on the most recent harbor seal
counts (23,302 in May/June 1995;
Hanan, 1996) and on Hanan’s revised
correction factor (1.3), the harbor seal
population in California is estimated to
number 30,293 (Barlow et al., 1997). In
California, there are approximately 400
to 500 harbor seal haul-out sites, widely
distributed along the mainland and at
offshore islands, including intertidal
sandbars, rocky shores, and beaches.

In the Children’s Pool area,
researchers found that the monthly peak
counts of harbor seals (based upon
ground counts) present during the 2-
year survey ranged from 11 to 142
(Yochem and Stewart, 1996). The range
of other marine mammals present
included 1 to 2 California sea lions and
1 northern elephant seal. While no seal
births were observed in the Pool area
during the study period, a few nursing
pups were observed from April through
June, with peak pup counts taking place
in June.

Potential Effects on Marine Mammals

The marine mammal most likely to be
impacted by the sand removal project is
the harbor seal. However, one or two
California sea lions and/or northern
elephant seals might also be affected.
The type of taking anticipated will be
incidental harassment caused by the
noise of excavation equipment and
truck traffic. It is anticipated that the
seals may be disturbed and will be
flushed from the beach upon initiation
of activities on a daily basis, unless they
become acclimated to the activity. The
number of seals disturbed will vary
depending, in part, on the tidal
elevation at the nearby haul-out site at
Seal Rock at the time of initiation of the
activity. Because the project will work
only during daylight hours, seals may
haul out upon conclusion of the day’s
activities. Alternatively, due to the
activity of heavy machinery required to
move the sand off the beach, the harbor
seals may avoid the site for the duration
of the project and haulout on the nearby
Seal Rock Marine Mammal Reserve or at
alternate sites. Once the project has
been completed, there will be a reduced
area for hauling out and increased
competition with recreational users
which will likely reduce the number of
harbor seals returning to the Children’s
Pool area to haul-out. These seals are
expected to utilize Seal Rock or other
haulouts in the area. No seals are
expected to be seriously injured or
killed by this activity.

Monitoring and Reporting

One or more marine mammal
biologists will conduct observations on
harbor seal behavior before, during, and
after the beach excavation project.
Impacts will be observed and recorded
as the sand removal begins and ends
each work day. Upon completion of the
project, data will be collected on the
harbor seal population at Children’s
Pool daily for 2 weeks. Data collection
format will follow that required for the
1994 to 1996 study conducted on the
populations of harbor seals at Seal Rock
Marine Mammal Reserve and Children’s

Pool by Hubbs-Sea World Research
Institute. To assess any seasonal impact
on the harbor seal population, quarterly
observations will be recorded for a
period of 1 year following completion of
the project (July and October 1999, and
January and April, 2000). A draft report
will be submitted to NMFS within 90
days of completion of the 2-week post-
project monitoring, and an interim
report will be submitted within 90 days
after the April 2000 observations. Both
the draft and final reports will be
subject to review and comment by
NMFS. Any recommendations made by
NMFS will need to be addressed in a
final report prior to acceptance by
NMEFS.

Conclusions

NMEFS has preliminarily determined
that the short-term impact of excavating
and removing beach sand at the La Jolla
Children’s Pool will result, at worst, in
a temporary modification in behavior by
harbor seals and possibly one or two
California sea lions and northern
elephant seals. While these behavioral
modifications, including the permanent
vacating the haulout at Children's Pool,
may be made by these species to avoid
the resultant excavation noise and
smaller beach area, this action is
expected to have no more than a
negligible impact on the species or
stocks of these animals. In addition, no
take by injury and/or death is
anticipated or authorized.

Proposed Authorization

NMEFS proposes to issue an incidental
harassment authorization to the City of
San Diego for possible harassment of
small numbers of Pacific harbor seals,
California sea lions, and northern
elephant seals incidental to excavating
and removing beach sand at the La Jolla
Children's Pool, La Jolla, CA. NMFS has
preliminarily determined that the
proposed activities would result in the
harassment of only small numbers of
each of these species of marine
mammals and would have no more than
a negligible impact on these marine
mammal stocks.

Information Solicited

NMEFS requests interested persons to
submit comments, information, and
suggestions concerning this request (see
ADDRESSES).

Dated: February 17, 1999.

P. Michael Payne,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Daoc. 99-4292 Filed 2-19-99; 8:45 am)
BILLING CODE 3510-22-F
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California Coastal Commission COASTAL COMMISSION
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7575 Metropolitan Drive Ste 103 N DIEGO COAST DISTRIC

San Diego, CA 92108-4402

Subject: A long standing violation by the City of San Diego, and defiance of the Coastal Commission.

You may know the City of San Diego has closed and
locked a historic access route to a public trusted beach
at Children’s Pool in La Jolla for over a decade. | am
the President of Friends of the Children’s Pool, an
organization devoted to maintaining access rights to
the Children’s Pool. | am also a member of La Jolla
Parks and Beaches Inc. where the officers and
members have fielded complaints from residents -
about the locked gate. We tried to work with Lee McEachern of the San Dnego CCC office to get some
resolution to this matter. Lee has had to tell us the Coastal Commission has no jurisdiction to act on a
violation by the holder of a Local Coastal Plan. It was sad to learn the Commission is helpless in the
special case of betrayal of the public trust by the entity (San Diego) deputized to safeguard coastal
access.

We offer to help take this matter before the State Lands Commission (SLC). The SLC does have the
power to take action through the Children’s Pool State Tidelands Trust and the principals of the Public
Trust Doctrine. The iron gate at the 10’ wide beach access ramp at Children’s Pool was recently re-
locked for good, with a shroud welded over the lock. It was open on and
 off last year and used when the City wanted to allow tourists to the sea
wall during temporary construction.
Unfortunately, several times
emergency personnel have been
unable to open the locked gate
because the key was not available and the victim of a near
drowning was shoved under the locked gate on a backboard. A
second instance of blocked access to emergency personnel
occurred in 2011 when Sea World staff rescued an injured seal and had to slide the animal under the
locked gate because the key was unavailable.

This is a documented historic coastal access route that is clearly shown in the Local Coastal Plan and
was routinely used by beach goers for many years. Permanently closing the ramp encroaches on




required vertical access and violates the principals and intent of the Coastal Act. The Coastal
Commission has a policy to maintain 10’ wide access for vertical shore access where ever possible.

At the very least a Letter of Concern from the Commission is needed to
direct the City to adhere to its own LCP and review how it can regain
compliance. The SLC can act, and will have our full support. The San Diego
Director of Parks and Recreation, Stacey LoMedico, has recently vowed to
continue to use the gate to bar public access after the road is repaved to
allow emergency vehicle traffic only. The lack of action by the Coastal Commission was cited by
LoMedico as proof the City was allowed to do so, not mentioning the Commission’s hands are tied. If
this violation of the Coastal Act is allowed to stand, there will
never be ADA access there, or a means to take strollers to a
beach built and commissioned for children, just so the City
can save some money. San Diego has coastal land holdings it
intends to optimize for its own purposes contrary to the
Children’s Pool Tidelands Trust, Public Trust Doctrine and
State Law.

p Plans to completely close

& the beach seasonally to
please a special interest group in are in the wings. This violation is
a test case to see if the City can confine public access to one
narrow stairway it plans to barricade in the near future. We need
to appeal to the State Lands Commission to take action. According
to our understanding from working with the local CCC office there
is no other entity capable of enforcing the Coastal Act against
betrayal by a holder of a Local Coastal Plan.

Sincerely,
Kenneth L. Hunrichs
President, Friends of the Children’s Pool

6530 Springfield St.
San Diego, California 92114-1524 (619) 787-3372
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STATY OF CALITORRIA ~ NATURAL REROURCES AGENCY

CALIFORNIA COASTAL COMMISSION

45 FREMONT 51, SUITE 2008
SAN FRANCISCO. Ca 94105-221¢
VOICE (115 904- 5200

FAN {3150 904 3400

TR 415) 507 -58K5

August 29, 2011

John Leek
3090 Admiral Ave
San Diego, CA 82123

RE: Your Public Records Act Request dated August 21, 2011
Dear Mr. Leek:

Your above-referenced Public Records Act request dated August 21, 2011, and received by
the California Coastal Commission ("Coastal Commission™) on August 22, 2011, has been referred
to me for response. You have requested records of a coastal development “permit to close and
lock the gate for the ramp at the west side of the lifeguard tower at Children’s Pool.”

Pursuant to the Public Records Act, Government Code section 6250, et seq., a search was

conducted for the records you seek, but we were unable {o locate any records responsive to your
request.

Please contact me at (415) 904-5284 if you have any questions.
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Coastal Commission file 6-11-078 COMSTAL cr‘,»ﬂ\i.gki
7575 Metropolitan Drive Ste 103 SAN DIEGO COAST

San Diego, CA 92108-4402
Dear Commissioners:

| implore you to protect Californians from the greed, lawlessness and violence which has become the norm at the historic Children's
Pool of La Jolla.

Please don't allow the CCC to be the vehicle by which extremists set the precedent to close a California beach for their own
purposes and profit... forever. Dont let this be the first step in a string of beach closures. Don't let them change the face of beach
use in California for coming generations.

Surely, no one is unaware that the rope, described by the City as “an effective visual deterrence”, is meant to restrict, and if possible,
deny access. The City uses terms such as “visual DETERRENCE" and “abiding by the rope at the direction of the Ranger”. So, in
order to use the beach, | will be forced to anticipate defying the Ranger in order to pass through the 3 foot opening that is provided
by law.

Your commission has a proud history of preventing greedy corporations and wealthy individuals from preventing public access for
their convenience. San Diego is just such a corporation. Protect us by following the Coastal Act.

It's worth noting that, for influential big business interests in the City, transforming the Children’s Pool area of La Jolla from a coastal,
residential neighborhood into a gaudy tourist attraction is very profitable for major downtown hotels and restaurants. It's widely
advertised internationally as a destination with downtown hotels recommended for visitors. Is this a motive that the CCC would care
to support by granting this extraordinary permit? Is this compatible with the mission of the CCC?

Don't ignore the Constitution based upon the erroneous perception of protecting seals from abuse, when these animals have been
living and prospering quite comfortably alongside humans since they were intentionally imported to the Children’s Pool in the 90's.

There is no emergency!!! The seals are in no danger, they are not being endangered or abused. Their numbers are approaching
peak levels ail along the coast. There is endless video and anecdotal evidence to demonstrate that shared use is the best solution
for the seals and for people.

There is no sunset date proposed for this permit. No later review, no conditions, or studies of the effect or consequences. Why
would the CCC lend it's weight and it's reputation to denying the people access to a California beach - IN PERPETUITY - with no
thought to evaluation or consideration.

Preserve the all important public access to our beaches that was so valued by drafters of the California Constitution. The CCC is
meant to protect access to the coastline for the people. It was never intended to protect the coastline from access by the people of
California.

Our Constitution states that no individual, partnership, or corporation, claiming or possessing the frontage or tidal lands of a harbor,
bay, inlet, estuary, or other navigable water in this State, shall be permitted to exclude the right of way te such water whenever it is
required for any public purpose.

...and the Legislature shall enact such laws as will give the most liberal construction to this provision, so that access to the navigable
waters of this State, shall always be attainable for the people thereof.

“Freedom of Speech” seems to be the excuse our City uses for it's abject failure to hold beach closure activists to the laws which
apply to the rest of us. At no time in the history of this nation has the protection of freedom of speech excused illegal behavior.
There has never been a protection for free speech that means “any way, any time any place”. So long as the City protects the
lawless behavior of some citizens, they jeopardize the safety of law abiding citizens.

Again, on May 31, exiremists abused the 911 emergency call service by requesting Fire Department and Police presence, attention
that might have been needed for a reai emergency. When will this constant abuse of the protection services of our community by
penalized.

Respectfully,

KR Stafford
909 Coast Blvd. #24
La Jolla, Ca 92037
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June 2, 2012

Attn: Kanani Brown

California Coastal Commission
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108-4421

Re: Coastal Commission File #6-11-078 {Children’s Pool)

Dear Mrs. Brown: or...to whom it may concern at the California Coastal Commission,
I’m writing this simple letter in response to the ongoing struggle at the “Children’s pool”
in La Jolla California. I am a native of San Diego... and have lived here all of my life. My
father... Claude Bell was a Captain on the San Diego Fire Department. .. and an avid
outdoorsman. He taught me to respect nature... and at the same time explore and enjoy it.
1 remember going to the “Cove”, and the “Children’s Pool” in La Jolla when I was a kid.
Snorkeling around and seeing all of the wildlife under the sea was amazing... and still is.
I’m 53 years old now...and have taught my children how to snorkel... explore and enjoy
the sea as my father taught me. And this summer I hope to buy my granddaughter
(Emilie. .. she’s almost 4) a mask and fins. .. to carry on this wonderful hobby. The
“Children’s Pool” in La Jolla is a perfect place to do this. .. that is what it was designed
for...to be a protected area for the public...and children...to explore and enjoy the wild
occan. The ocean is a wild place... with wild things in it... and cannot be sanitized or
made entirely safe... nor should it be. Over the years...the controversy of the seals... has
grown into something that should never have been. The “Children’s pool” was builtas a
protected area for the public... and children. The seals...live in the ocean...that wild
place...and some have begun to call the “Children’s Pool” their home...can’t prevent
that. It would be insensible to put up a rope barrier to keep them out...but.. . just as
insensible to rope off the public from enjoying and using the “Pool” that was made for
that purpose. The “Children’s Pool” in La Jolla has always been a “joint use” park...my
hope...and plea is... that it remains that way. There is no evidence that people on the
beach. .. or diving at the “Children’s Pool” harm or drive away the seals that have made
their home there. On the contrary... the seals seem to be thriving... and I must say even
seem to enjoy the distraction of people playing at the “Pool”. As a diver...the “Children’s
Pool™ has become even more unique than its original plan... having these larger animals
to observe in their natural element... and ail their playfulness... but closer up. The kids
like it t00. .. to be able to get close to something large and wonderful... or small and so
cute.

Turge you to put this controversy to rest...and let the “Children’s Pool” in La Jolla
California remain a joint use park. Why set this precedent... by roping off a beach... will
La Jolla Shores... or The Cove be next? Please...use your common sense in this
judgment. Sincerely, D. Bell

David Bell Fo\;c:be Gl — oA b

7190 Melody Lane
La Mesa, CA 91942 dwbinsd@cox.net ‘s .
{ ':" .‘\‘ K] 3 h_i:; 4 é..
JUN 0 4 2012
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Coastal Commission

File 6-11-078 ~ JUN 04 2012
Attn: Kanani Brown, Coastal Analyst CALIFORNIA
7575 Metropolitan Drive, Suite 103 COASTAL COMMISSION

SAN DIEGO COAST DISTRICT
San Diego, CA 92108-4402

I am a current beach user at the Children’s Pool. 1 like to enter the water there where currents
are mild and waves are destroyed by the wall. This is why this place was built in the first place.
Parks and Rec’s have been trying to close the beach for human use for years, and if you grant
them a year round rope you will be aiding them in that endeavor. This particular park known as
the Children’s Pool is supposed to be protected for human use by a trust. They have tried
modifying that trust to take this treasure away from those of us who love to use it.

As no doubt you have read many of the laws protecting this place, please note, that if you deny
the rope, people will still be able to see many seals all around the area. They aren’t only in the
pool, but on all the nearby rocks and beaches. In a world where activists get so much, please
protect this area for those of us who simply want to use it for what it built for.

The final thought I would like to leave you with is this: It was paid for by a citizen who worked
out details to protect this park forever. It was a promise make to a philanthropist by our
government. Qur government has gone back on its word too much in recent history, and now
you have the opportunity to KEEP a promise. Right now the word of our government isn’t as
strong as it should be, and breaking such a sacred promise as a trust could really damage the
credibility of our government to future philanthropists. We need those gifts, and lying to them
isn’t a good way to get future ones.

Thank you for your time,

Daniel Byrnes 6/1/2012

Mﬂ A ﬁ"%./w-n G- 1~201n




May 15 12 07:35p Tracy Nelson 8584595079 p-1

Artere - Fppani P3rsuo

Coastal Commission file 6-11-078
7575 Metropolitan Drive Ste 103
San Diego, CA 92108-4402

Coastal Commission staff,

The Commission should not consider a permit for a perpetual rope barrier across a public beach
at Children's Pool because:

1) There was no Children’s Pool beach, or sea wall fo make one before 1931. There were no
seals on the resulting artificial beach until 1993. A barrier to the public is not preserving a
natural habitat, it is cultivating an unnaturai habitat.

2) There are no guarantees in place other beaches will not be set aside for new seal colomes
3) The seal and sea lion population in Califomia are documented to be growing. That growth
was accomplished without setting aside public beaches for them.

4) The CCC is meant to protect access to the coastline FOR the people. It was not intended to
protect the coastline FROM access by the people of California.

5) Children's Pool Land grant Trust, (b) The absolute right to fish in the waters of the Pacific
Ocean over said tidelands or submerged lands, with the right of convenient access to said
waters over said lands for said purpose is hereby reserved to the people of the State of
California.. ’

6) No city should have a permit to cordon off public historic trusted tidelands.

7) The proposed barrier ignores a Coastal Commission's ruling in 2001 that a permanent
structure or a marine reserve on a trusted public beach is not allowed, per the State Lands
Commission and the Department of Fish and Game.

8) it would be a violation of the Local Coastal Plan as unanimously ruled by San Diego's own
Planning Commission. (Later bypassed)

9) Callifornia is bound by a trust which does not allow changing a playground, park and bathing
pool into a restricted animal display concession.

10) Though the public trust doctrine can include protecting wildlife, the State is required to
balance that against its overall goal of protecting the public good. Where a prolific species
denies access to public land, the Coastal Commission especially has no business participating
in denial of access to enhance an unnatural habitat.

11) This measure is solely to help an imported seal colony grow. Its survival is not in question.
How can it be the business of the Coastal Commission to nurture an imported animal on an
unnatural beach at the expense of public access to public land?

12) You may get stung by stingrays at La Jolla Shores. There is no rope across that beach.
There are lots of sea lions at La Jolla Cove. There is no rope across that beach. That's good.

Regg‘ctfully, M/

Traciggr;”?z/ Muiclands r. e Bolla CA 23087 RE@EHWE
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David Pierce
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JUN 012012
Coastal Commission, c/o Melisa Ahrens, CALIE
7575 Metropolitan Drive, Suite 103, CO;RSTAIJ_ C

R SANDIEGO C
San Diego, CA 92108-4402

File 6-11-078
Children’s Pool rope barrier permit
To all commissioners,

This is a declaration from the leading marine biologist in San Diego, Ph.D., Doyle Hanan, hired by the City
of San Diego to support the City to deny a rope barrier in a lawsuit against the City of San Diego at
Children’s Pool in 2005.

As you well all see in this Declaration by Dr. Doyle Hanan has the experience in Harbor seal at Children’s
Pool and are not based by emotions, but by science. These are hard facts that must be considered.

Item number 16 in Dr. Doyle Hanan’s declaration, he states that, “ in my professional opinion, the
continued use of the Children’s Pool by harbor seals is not critical to the survival of the harbor seals
present at Children’s Pool or the harbor seal Population as a whole.

Item number 17 in Dr. Doyle Hanan’s declaration, he states that,” in my professional opinion the
presence of a advisory rope is not critical to the survival of the harbor seal present at Children’s pool or
the harbor seal population as a whole.

Please preserve human access at Children’s Pool by denying the Cities request for a year round rope, the
seals don’t need lifeguards, the children do...

Sincerely,

David Pierce

Director,

San Diego Council of Divers

7/
P
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Coastal Commission staff,

The Commission should not consider a permit for a perpetual rope barrier across a
public beach at Children's Pool because: No city should have a permit to cordon off
public historic trusted tidelands. The proposed barrier encroachment ignores a Coastal
Commission's ruling in 2001 that a permanent structure or a marine reserve on a trusted
public beach is not allowed, per the State Lands Commission and the Department of

Fish and Game.

San Diego has not even initiated a Coastal Development Plan for this development
project or been able to get it through its own local Land Use Procedures. Send it back
for a proper CDP with a timely and legal notice for public input and comment. In every
public hearing, local advisory groups to the City of San Diego such as the La Jolla
Community Planning Association have consistently and unanimously denied support
for roping off their public beach for any reason. it would be a violation of the Local
Coastal Plan as unanimously ruled by San Diego's own Planning Commission. (This

was later bypassed)

The City was required to produce a NEW permit to be under Coastal Commission

jurisdiction. It has not done that. to date , nor has it fulfilled past conditional use




permits stipulated by the Coastal Commission as far as upright structures on the sand

and total signage permitted at the site.

California is bound by CA Trust Law which does not allow changing a playground,
park and bathing pool into a restrictive animal display concession. It will a set
precedence subject to litigation for every beach in California where a town believes it
can save money by discouraging ocean access to humans in favor of an animal
display.

The rope is described by the City as a "Visual Deterrent", which it is. A visual
deterrent to vertical access to the shore is inappropriate to a public beach under the
jurisdiction of the CCC. This “buffer” rope created denies use of the entire beach
because it sweeps completely across. Turn the rope the other way so both people and
seals can have true vertical access.

The 3 foot opening the City wants in the barrier is not visible from the sidewalk which
is deceptive to the public., making the rope barrier an effective tool for activists to
intimidate the public and mislead people in to believing the beach is closed;.

This measure is solely to help an imported seal colony grow. Its survival is not in
guestion. How can it be the business of the Coastal Commission to nurture an
artificially introduced and enhanced animal population on an artificial beach ?

This will be a State issued permit under CCC jurisdiction. Under Federal law, "no state

may enforce or attempt to enforce any law concerning the taking of marine mammals"
This includes sheltering, harboring or creating sanctuaries. Look it up. California has no
justification to take actions based on enforcing protections reserved for the Secretary of

Commerce through the MMPA. This permit is proposed without a sunset date, no later



a limitation on the rights guaranteed to the public under Section 4 of Atrticle X of the

California Constitution.

§ 30220. Coastal areas suited for water-oriented recreational activities that cannot
readily be provided at inland water areas shall be protected for such uses. ...(Looking

from behind a barrier is not recreation)

§ 30221. Oceanfront land suitable for recreational use shall be protected for

recreational use and development...

The CCC is meant to protect access to the coastline FOR the people. It was not
intended to protect the coastline FROM access by the people of California.Thank you

for your time and consideration

Respectfully,

J%?MB Fay Ave , La Jolla CA 92037 (858) 366 -2627
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June 1, 2012

Attn: Kanani Brown
Fax No.: (619) 767-2384

This has to be the most ridiculous issue of Man vs. Nature...
or should it be more emphasized as Children vs. Sea Lions?
Where are our priorities...to our children or to sea lions?

Simply put..why dispute a person’s wish to bequeath a designated
and specifically designed area for children to swim and frolic without
fear of being sucked off the shore by the strong Pacific current?

Why is this even an issue? Can we honestly say that our children have
the rest of the entire San Diego coastline and beyond, to swim with
ease and safety without this fear? No...but the sea lions do!

Please see things clearly, and with proper focus. Should we be
worrying more about the safety of sea lions, or our children?

We can co-exist! No boundaries for the children, no boundaries
for the sea lions!

Respectfully Submitted,

Debra L. David
San Diego

RECEIVET)
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Matthew Poole
14670 Via Fiesta 4
San Diego, CA 92127

june 1%, 2012 B?WEHWE

Coastal Commission file 6-11-078 ) '
7575 Metropolitan Drive Ste 103 JUN 01 2012

San Diego, CA 92108-4402 CALIFORNIA
COASTAL COMMISSION
SAN DIEGO COAST DISTRICT

Dear Coastal Commission staff,

The Commission should not consider a permit for a perpetual rope barrier across a public beach
at Children's Pool because:

The proposed barrier ignores a Coastal Commission's ruling in 2001 that a permanent structure
or a marine reserve on a trusted public beach is not allowed, per the State Lands Commission
and the Department of Fish and Game. It would be a violation of the Local Coastal Plan as
unanimously ruled by San Diego's own Planning Commission (Later bypassed). The ropeis a
tool for activists to intimidate the public and mislead people ta believe the beach is closed;
which is why they want it so bad. The Coastal Commission should not bow to special interest

groups determined to convert historic tidelands solely to their desired use. We can
share. They cannot.

California Constitution: No individual, partnership, or corporation, claiming or possessing the
frontage or tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State,
shall be permitted to exclude the right of way to such water whenever it is required for any
public purpose. The CCC has a proud history of preventing greedy corporations with seaside
holding from preventing public access for convenience. San Diego is just such a

corporation. Protect us using the Coastal Act. Though the public trust doctrine can include
protecting wildlife, the State is required to balance that against its overall goal of protecting the
public good. Where a prolific species denies access to public land, the Coastal Commission
especially has no business participating in denial of access to enhance an unnatural habitat.

Lastly, the seals are doing fine on that beach or they would have already left. They can swim.
Thank you for your consideration.
Sincerely,

> — S

Matthew Poole
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Coastal Commission staff, ‘ CALIFORNIA

COASTAL COMMISSION
SAN DIEGO COAST DISTRICT
The Commlssmn should not consider a permit for a perpetual rope barrier across a public beach at

Children's Pool because:

1) There was no Children’s Pool beach, or sea wall to make one before 1931. There were no seals
on the resulting artificial beach until 1993. A barrier to the public is not preserving a natural
habitat, it is cultivating an unnatural habitat.

2) The proposed barrier ignores a Coastal Commission's ruling in 2001 that a permanent structure
or a marine reserve on a trusted public beach is not aliowed, per the State Lands Commission
and the Department of Fish and Game.

3) San Diego has dug a hole for itself and is trying to hand off the responsibility for its bad
decisions on the CCC. Send it back and demand a real Site Development Permit.

4) California is bound by a trust which does not allow changing a playground, park and bathing
pool into a restricted animal display concession.

5) The City lied saying the rope position was calculated from studies of seal activities. It was
placed to be above the high tide line so the City could cut its own local permit. That was found
to be outside its jurisdiction.

6) The rope is a line in the sand that causes more problems than it solves and creates contention
and lawlessness. It makes people hate the seals. Shared use is a solution, not a problem.

7) This matter needs a studied legal opinion, not a one day flurry of personal opinions and
anecdotal claims. There is no emergency. This permit would be forever.

8) Though the public trust doctrine can include protecting wildlife, the State is required to balance
that against its overall goal of protecting the public good. Where a prolific species denies,,
access to public land, the Coastal Commission especially has no business participating in denial
of access to enhance an unnatural habitat.

9) §30220. Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses. ...(Looking from behind a
barrier is not recreation)

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational use
and development...(Looking from behind a barrier is not recreation)

10) No city should have a permit to cordon off public historic trusted tidelands.

My kids and I have a family tradition of visiting and swimming in the Children's Pool for many years,
please do not prevent this family tradition from extending to our next generation.

Sincerely,

Knsann Shaler
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California Coastal Commission

C/0 file 6-11-078

7575 Metropolitan Drive, #103

San Diego, Ca 92108-4402 May 26, 2012

Dear Commission Members,

Please do the things necessary to have a Children’s Pool for the children. There are many places
up and down the coast that are hospitable for seals. La Jolla does not have much area appropriate for a
children’s beach. This was recognized years ago by the woman who made it possible.
It seems very disrespectful to her, and other future civic donors, to disregard her wishes. Why
should they contribute something to the community if it is not going to be appreciated and preserved?
Save your money. No rope is needed. Hopefully the seals will find a better place but they will

probably stay anyway.
Sincerely, , W
I e
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Dear Coastal Commission,

I am writing in regards to the permit for a perpetual rope barrier across the public Children’s Pool Beach
in La Jolla. There are so many reasons why this beach should remain open for human use. Some relate
to historical value, some relate to science and the healthy population of harbor seals supporting why they
do not require further protection and most importantly, the legal documents for how this beach is to be
used state clearly that restricting human access is not allowed. Personally | am disappointed to see how
opposing organizations created to maintain balance in our communities can have allowed a small group
of supposed “seal activists” to continue their manipulation tactics on our citizens. | have faith that the
Coastal Commission will see thru their non-sensical emotion based pleas and act in accordance with the
law and what is best for our community. | hope it is also possible to have some legal measures taken that
will make ANY sidewalk vendors illegal in this particular location. Let's allow this beach to be the gem it
could be for La Jolla by getting rid of activists from both sides of the issue once and for all.

Also, please read these many many valid reasons why a year rope not only “should” not be granted but
why it would be illegal to do so. Thank you...

The Commission should not consider a permit for a perpetual rope barrier across a public beach at
Children's Pool because:

No city should have a permit to cordon off public historic trusted tidelands.

San Diego has not even started a Coastal Development Plan for this or been able to get it through its own
local Land Use Procedures. Send it back.

The proposed barrier ignores a Coastal Commission’s ruling in 2001 that a permanent structure or a
marine reserve on a frusted public beach is not allowed, per the State Lands Commission and the
Department of Fish and Game.

It would be a violation of the Local Coastal Plan as unanimously ruled by San Diego's own Planning
Commission. (Later bypassed)

California is bound by a trust which does not allow changing a playground, park and bathing pool into a
restricted animal display concession.

The rope is described by the City as a "Visual Deterrent”, which it is. A visual deterrent to vertical access
to the shore is inappropriate to a public beach under the jurisdiction of the CCC.

The 3 foot opening the City wants is not visible from the sidewalk which is the real reason it is more
effective than a barrier with a proper sized opening. It deceives the public.

The rope is a tool for activists to intimidate the public and mislead people to believe the beach is closed;
which is why they want it so bad. They will have one more tool at their disposal to now sit a-top the cliffs
and yell down at law abiding community members and tourists.




The City lied saying the rope position was calculated from studies of seal activities. It was placed to be
above the high tide line so the City could cut its own local permit. That was found to be outside its
jurisdiction.

The City was required to produce a NEW permit to be under Coastal Commission jurisdiction. It has not
done that.

The City wants a year round barrier because it does not cost anything and the City does not know how to
solve its problems within the confines of the law. Send it back.

This will be a State issued permit under CCC jurisdiction. It will endanger every beach in California where
a town can save money by discouraging ocean access in favor of an animatl display.

Under federal law, "no state may enforce or attempt to enforce any law concerning the taking of marine
mammals”. Look it up. California has no justification to take actions based on enforcing protections
reserved for the Secretary of Commerce through the MMPA.

San Diego has dug a hole for itself and is trying to hand off the responsibility for its bad decisions on the
CCC. Send it back and demand a real Site Development Permit.

in every public hearing local advisory groups have denied support for roping off their public beach for any
reason.

Though the public trust doctrine can include protecting wildlife, the State is required to balance that
against its overall goal of protecting the public good. Where a prolific species denies access to public
land, the Coastal Commission especially has no business participating in denial of access to enhance an
unnatural habitat.

This measure is solely to help an imported seal colony grow. Its survival is not in question. How can it be
the business of the Coastal Commission to nurture an imported animal on an unnatural beach at the
expense of public access to public land? :

The Coastal Commission should not bow to special interest groups determined to convert historic
tidelands solely to their desired use. We have shared. They cannot and have shown no intent to do so.

A suit is now filed against the State and San Diego for violation of the 1931 Tidelands Trust. It will
prevail easily and if the CCC acts in haste to encourage San Diego with a permit allowed by a twisting its
own procedures, it stands to be reversed in the courts. This matter needs a special legal study, not a
one day pile of opinions and special interest claims. There is no emergency.

This is only a stepping stone for a closure of the entire beach 5 months every year. Let San Diego show
why it should have that first, then approve a summer rope.

This “buffer” rope created denies use of the entire beach because it sweeps completely across. Turn the
rope the other way so people and seals can have true vertical access if one is decided to be needed at

all.

This is called “an effective visual deterrence” by the City. That is all you need to know. It is more than




an encroachment. It is a means of denial of access.

The City states it has not completed any technical studies on the effectiveness of the rope. [fitis
effective, it is a denial of access. Ifit is not, then it is a perpetual mistake. Pick one.

The City states no records of human impacts on seals have been kept. CCC endorsementof a
permanent “visual deterrent” will impact 100,000 humans for unsubstantiated reasons.

The City states instances of seal aggression towards humans on land have not been documented. It
states no substantiated report s of malicious or violent behavior by a human towards a seal at the
Children’s Pool been filed or observed. It wants a permanent solution but alleges it has no problem.

You may get stung by stingrays at La Jolla Shores. There is no rope across that beach. There are lots
of sea lions at La Jolla Cove. There is no rope across that beach. Why is a rope needed at this particular
beach?

There was no Children’s Pool beach, or sea wall to make one before 1931. There were no seals on the
resulting artificial beach until 1993. A barrier to the public is not preserving a natural habitat, it is
cultivating an unnatural habitat.

The CCC has a proud history of preventing greedy corporations with seaside holding from preventing
public access for convenience. San Diego is just such a corporation. Protect us using the Coastal Act.

The same day the City voted to attempt this permit, it voted to affect a 5 month closure every year forever,
but seeks this perpetual rope barrier as a first step. It also promised to make a docent program to make
the ranger more effective. It has never done that. That docent program should be a required first
alternative.  Thereafter, we can evaluate a 12 month rope.

This permit is proposed without a sunset date, no later review, no studies, no conditions, no aiternatives ,
no legal studies. Just “in perpetuity”. Where else would the CCC use its jurisdiction to do such a thing?

The City complains “individuals place non-official signage on the beach to indicate the beach is open to
for public use and that the rope is is only a guideline, not a barrier”. So? Isn’t that the citizens doing the
City’s job? A year round rope will just bring more of the same.

The City claims the placement of the rope is based on observation of seal activity, yet it also states
“neither federal or City law specifies a safe distance”. So there is no known distance for rope
placement. Nor do seals respond to the rope as a safety device. They will use the beach as they see fit
and humans again will have no legal basis in which to use the beach within legal bounds... creating the
next legal loop hole for seal activists to seek legal justice... and sue the city, again and again.

California Constitution: No individual, partnership, or corporation, claiming or possessing the frontage or
tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State, shall be permitted to
exclude the right of way to such water whenever it is required for any public purpose.

California Constitution: ..and the Legislature shall enact such laws as will give the most liberal
construction to this provision, so that access to the navigable waters of this State shall be always
attainable for the people thereof.




From § 5096.27; Parks under State control: “Such projects shall also be devoted to multiple recreation
purposes, as opposed to restrictive, single interest usage”.

§ 30210; In carrying out the requirement of Section 4 of Article X of the California Constitution, maximum
access, which shall be conspicuously posted, and recreational opportunities shall be provided for all the
people

§ 30211; Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization....

§ 30212; (a) Public access from the nearest public roadway to the shoreline and along the coast shall be
provided in new development projects....

§ 30213; Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided.

§ 30214; (b) ...Nothing in this section or any amendment thereto shall be construed as a limitation on
the rights guaranteed to the public under Section 4 of Article X of the California Constitution.

§ 30220. Coastal areas suited for water-oriented recreational activities that cannot readily be provided at
infand water areas shall be protected for such uses. ...{Looking from behind a barrier is not recreation)

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational use and
development...(Looking from behind a barrier is not recreation)

The federal protection for marine mammals does not allow for enforcement on a state level. The
Commission must obey the MMPA, but it may not attempt to enforce any aspect of it.

This year round rope is a new development because it replaces a permit awarded a structure under City
rather than CCC jurisdiction. Vertical Access to the Shore, not to 80 feet back, must be provided. Butits
stated purpose is to serve as a visual deterrent to shore access.

The CCC is meant to protect access to the coastline FOR the people. It was not intended to protect the
coastline FROM access by the people of California.

Children’s Pool Land grant Trust, (b) The absolute right to fish in the waters of the Pacific Ocean over
said tidelands or submerged lands, with the right of convenient access to said waters over said lands for
said purpose is hereby reserved to the people of the State of California.

Thank you for your time and consideration. Best regards,
Ryan Sweeney
1536 Glenwood Dr.

San Diego, CA 92103
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Coastal Commission staff,

California Constitution: No individual, partnership, or corporation, claiming or possessing the frontage or
tidal tands of a harbor, bay, inlet, estuary, or other navigable water in this State, shall be

permitted to exclude the right of way to such water whenever it is required for any public purpose.
California Constitution: ..and the Legislature shall enact such laws as will give the most liberal
construction to this provision, so that access to the navigable waters of this State shall be always
attainable for the people thereof.

§ 5096.27; Parks under State control: "Such projects shall also be devoted to multiple recreation
purposes, as opposed to restrictive, single interest usage".

§ 30210; In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall be provided
for all the people.

§ 30211, Development shall not interfere with the public’s right of access to the sea where acquired
through use or legisiative authorization....

§ 30212; (a) Public access from the nearest public roadway to the shoreline and along the coast shall be
provided in new development projects....

§ 30213; Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided.

§30214; (b) ...Nothing in this section or any amendment thereto shall be construed as a limitation on
the rights guaranteed to the public under Section 4 of Article X of the California Constitution.

§ 30220. Coastal areas suited for water-oriented recreational activities that cannot readily be provided
at inland water areas shall be protected for such uses. ...(Looking from behind a barrier is not recreation)

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational use and
development...(Looking from behind a barrier is not recreation)> The City wants a year round barrier
because it does not cost anything and the City does not know how 10 solve its problems within the
confines of the law. Send it back.

This will be a State issued permit under CCC jurisdiction. It will endanger every beach in California
where a town can save money by discouraging ocean access in favor of an animal display.

Under federal law, "na state may enforce or attempt to enforce any law concerning the taking of
marine mammals”. Look it up. California has no justification to take actions based on enforcing..
protections reserved for the Secretary of Commerce through the MMPA.

David Pierce

S B
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Coastal Commission staff,
From: Mr. Warren W. Beckwith, Jr. 7976 Roseland Dr. La Jolla, CA 92037

| am 86 years of age and as an adolescent in the 1930’s & early 1940s lived in the 800 block of
Prospect Ave, La Jolla with my family. | was appointed as SD City Lifeguard in the early 1940s.
After serving in the US Army Air Corps (1943-1946) | was again reinstated as SD City Lifeguard
an assigned to guard at the Casa Beach (Children's Pool) for several years. | then took a position
with Scripps Institution of Oceanography (pelagic studies & physical oceanography).

Subsequently | married and we had three children and they all learned to swim at the Children’s
Pool. My son became a Lifeguard at the Cove in La Jolla.

The Commission should not consider a permit for a perpetual rope barrier across a public beach
at Children's Pool because:

The Calf. Coastal Commission should require the City of San Diego to restore the sea wall to
it's original design and purpose. There was no Children’s Pool beach, or sea wall to make one
before 1931. There were no seals on the resulting artificial beach until 1993. A barrier to the
public is not preserving a natural habitat, it is cultivating an unnatural habitat.

No city should have a permit to cordon off public historic trusted tidelands.

The proposed barrier ignores a Coastal Commission's ruling in 2001 that a permanent structure or
a marine reserve on a trusted public beach is not allowed, per the State Lands Commission and
the Department of Fish and Game.

It would be a violation of the Local Coastal Plan as unanimously ruled by San Diego’s own
Planning Commission. (Later bypassed)

California is bound by a trust which does not allow changing a playground, park and bathing pool
into a restricted animal display concession.

San Diego has dug a hole for itself and is trying to hand off the responsibility for its bad decisions
on the CCC. Send it back and demand a real Site Development Permit.

Though the public trust doctrine can include protecting wildlife, the State is required to balance
that against its overall goal of protecting the public good. Where a prolific species denies access
to public land, the Coastal Commission especially has no business participating in denial of
access to enhance an unnatural habitat.

The Coastal Commission should not bow to special interest groups determined to convert historic
tidelands solely to their desired use. We can share. They cannot.

A suit is now filed against the State and San Diego for violation of the 1931 Tidelands Trust. It will
prevail easily and if the CCC acts in haste to encourage San Diego with a permit allowed by a
twisting its own procedures, it stands to be reversed in the courts. This matter needs a special
legal study, not a one day pile of opinions and special interest claims. There is no emergency.




From § 5096.27; Parks under State control: “Such projects shall also be devoted to multiple
recreation purposes, as opposed to restrictive, single interest usage”.

§ 30210; In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall be
provided for all the people

§ 30211; Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization....

§ 30212; (a) Public access from the nearest public roadway to the shoreline and along the coast
shall be provided in new development projects....

§ 30213; Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided.

§ 30214; (b) ...Nothing in this section or any amendment thereto shall be construed as a limitation
on the rights guaranteed to the public under Section 4 of Article X of the California Constitution.

§ 30220. Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses. ...(Looking from behind a barrier
is not recreation)

§ 30221. Oceanfront land suitable for recreational use shall be protected for recreational use and
development...(Looking from behind a barrier is not recreation)

The CCC is meant to protect access to the coastline FOR the people. It was not intended to
protect the coastline FROM access by the people of California.

Children’s Pool Land grant Trust, (b) The absolute right to fish in the waters of the Pacific Ocean
over said tidelands or submerged lands, with the right of convenient access to said waters over
said lands for said purpose is hereby reserved to the people of the State of California.

The Coastal Commission acts to guarantee public access because once lost, it can never be
regained. li the CCC colludes to limit access on trusted tidelands that will be reversal in purpose.

Sincerely, Warren ith

W/ v ot




pECEIV)
MAY 31 2010

Moy 29, 2of/z- COsTALEO
AT IR I SAN DIEGO COAST DISTRIC

|

Detia. Lomete ¢ Lospgozry ssea/  SKE

L pm N ek ofF OFEHUE up Tie

Lot pr Jue Childiens o [ ) L DIA

Lo f-a/!//?. reed % o5 e 7C
( i

L gpix o Mo leal % foyir~ Soaks T THore

J, 2y Lyte of Fed e b Steds GO

MW The el /j Sa//Mf

§/€~e¢/ ALlress 7o A /M' P i B~ /ée///

1.1

-

77(% Z 2

B3 CRRNITHEES e

MZ) #7— e A&M;&AG’ f@o ~s

v fled 2 slose ZZ boah 72 fozl .

The tope oo s Ly 75@4@@%@”}7"

L2 T g, T il A Sut e

i, @wg I A ae?— v 77 Fenl

| wiHh e Verbal gecalre 77 o) é e

| Spkd i Yersaes %Wé

éa////@ e S M W, D /Vc%/ V7 /z?myZa(

ey W Ludorste Bpts 57

i =2 .

" D57y fLeF A A Jol/A 7;20:{3[




5-24-12

From: - _J
/396 Ewin G MAY 3 1 2012
3570 Mr. éV%ﬁf Brvo, CopCAHFORN A
Sors Di€6p, €A 72171 | SRS Sssion

May 23, 2012

FILE 6-11-078

California Coastal Commission
7575 Metropolitan Dr. Ste 103
San Diego, CA 92108-4402

Dear Coastal Commission Members,

| am against a year round rope at Children’s Pool.

My experienceis  J77/37 GIPEY)  USE 18 A YIABLE v om ).
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| am very much against a year round rope at Children’s Pool.

Best regards,

o 4
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May 23, 2012

FILE 6-11-078

California Coastal Commission
7575 Metropolitan Dr. Ste 103
San Diego, CA 92108-4402

Dear Coastal Commission Members,

t am against a year round rope at Children’s Pool.

My experience is . ’ | 3
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| am very a year round rope at Children’s Pool.

, st regards, -
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File 6-11-078 c[\\fggampssm
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California Coastal Commission Sﬂﬁ%’b;:ﬂ Pt wed

RE: Preserve human access and enjoyment of the Children’s Pool in La Jolia, CA
Greetings,

I just signed the following petition addressed to: California Coastal Commission and

San Diego City Council. To Preserve human access and enjoyment of the Children's

Pool in La Jolla, CA Eco-groups and "friends of the seals" have orchestrated a

campaign of harassment and intimidation against divers, fishermen and the beach-

going public for over a decade now. Actions such as throwing rocks, spitting, stealing,

vandalizing, punching, shoving, yelling profanity and even assaults with a stun gun

perpetrated by animal-extremists against beach-goers and tourists are commonplace

and often ignored by the police and the City of San Diego. Additionally, despite court

orders and in violation of state law, the City of San Diego has continuously ignored its

obligations to the citizens of the State of California and residents of San Diego. These

obligations are set-out in the so-called Children's Pool Trust and the State |
Constitution. Among these obligations is the guaranteed right of "convenient access" ‘
to the Children's Pool beach for fishermen. Despite this constitutional right to access, |
the City has, in the past, closed this beach and continues to post rope barriers and

warnings across the beach. The City has even sought to outright close the beach and

pool for part of the year in violation of State law and the Constitution.

Unfortunately, what was once recognized as a true San Diego treasure and originally
built primarily for a Children's bathing pool and playground has been neglected and
virtually destroyed. Hollywood once shot movies there. Detroit shot a car commercial
at the Children's Pool. The first permanent San Diego Lifeguard Station was
constructed there. National Geographic once wrote of the Children's Pool: "Even Alice,
fresh from Wonderland, would have gasped at the landscape spread below me".
However, we have a lifeguard station, which has been condemned. We have "port-a
potties" on the sidewalk. The sea wall and stairs are literally crumbling. The cliff-side
has collapsed onto the beach and undermined the sidewalk. Extremists populate the
sidewalk shouting obscenities at anyone with the temerity to step foot on the beach.
The City Police Department has a special "policy” not to enforce many City codes and
ordinances at the Children's Pool. The sand is polluted with seal feces. This San Diego
treasure has nearly heen lost.

A proposal to either close the beach and/or further encroach on public access is
before the Coastal Commission and San Diego City Council. We respectfully petition
that the rights of the citizens of the State of California be recognized and the
Children's Pool beach remains open and is quickly restored to its original condition.
Please do not allow this treasure entrusted to us from previous generations to be
destroyed and sold to environmental activists. Keep the Children's Pool open! Do not
approve any proposal to close or limit access at the Children's Pool beach.

Sincerely,
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5/30/2012 2:27 PM FROM: Fax  TO: 767-2384 PAGE: 001 OF 003

MAY 8 0 2012

CALIFORNIA
COASTAL COMMISSION
SAN DIEGO COAST DISTRICT

To: Kanani Brown

Fax #: 767-2384
From Ken Hunrichs 619 263-8667 (shared line, call first)
Subject: California Coastal Commission, File 6-11-078

Please include this lettor in the analysis for File 6-11-078 (Children’s Pool rope

barrier).

| am opposed to any further restrictions to access to the Children’s Pool in La
Jolla. '
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May 28, 2012

California Coastal Commission, File 6-11-078 (Children’s Pool)
7575 Metropolitan Drive, Suite 103,
San Diego, CA 92108-4402,

Overly restrictive measures based on emotion and not reality, should not overrule common sense and
the proper application of State Law, the concept of the Public Trust Doctrine and the specific provisions
of the Children’s Pool Tidelands Trust. The City of San Diego has rejected the best interests of the
people of the City, and the spirit of the Coastal Act, by constructing a physical and visual deterrence to
access on the beach at Children’s Pool. Please reject the City of San Diego’s application to place a year
round rope barrier across the beach at Children’s Pool.

San Diego City leaders have surrendered authority to groups of vigilantes who take advantage of
unsuspecting visitors and residents. Vigilantes have prevented
their use of a public beach for years. The City allows this illegal
activity to continue and the year round rope barrier will only
perpetuate this activity. The proper role of the Coastal Commission
it to protect coastal access for the Citizens of California and not
from the Citizens of the State. Where the City of San Diego has
failed, we depend on the wise oversight by the Commission to

correct past mistakes. Bring Children’s Pool back to its intended

use for public enjoyment in compliance with the Coastal Act.

The “Seal’s Only” activists have one agenda; close the Children’s Pool
Beach. They don't care if the City or Coastal Commission violates the
Coastal Act doing so. For too many years, City officials have abdicated
their responsibility and have allowed unlawful behavior to oppress the
rights of citizens and visitors to Children’s Pool. Extremists use the

seasonal rope barrier to mislead and

create conflict if their demands to
clear off the beach are not met.

The rope barrier is a tool used to mislead, The barrier is frequently
reinforced with other illegal barriers blocking public access. Caution
tape, trash cans chained in place, seaweed lines and safety cones are
all methods used to visually and physically block the only access way
still available to the public to enter the Children’s Pool beach. Physical confrontation and obstruction of
public walkways is the backup strategy employed by “seals only” extremists bent on denying public
access to Children’s Pool. And the City turns a blind eye and thereby condones the activity. They allow
vigilantes to be their defacto enforcement agents controlling use of this beach. Park management by
vigilantes and bullies appears to be the shortcut management policy of the City of San Diego. The
Coastal Commission must stop the malfeasance by the City and unlawful behavior by the extremists.
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Deny further restrictions on the use of this beach. Bring the City back in compliance with their
responsibility to lawfully manage this park. Please reject the rope barrier permit application.

This permit application comes before the Coastal Commission under most unusual circumstances and
will disrupt future procedural processes under this new precedent setting action. The City tried to
approve this rope barrier project through its own rules and authority under its Local Coastal Program.
It resulted in the San Diego Planning Commission denying the rope barrier project in a unanimous vote
of 7-0 in December 2010. The Planning Commission correctly cited the inconsistency with the Coastal
Act and the approved LCP. That should have ended the matter but an unusual interpretation of a
recently re-discovered high tide boundary has provided yet another opportunity to the City to apply for
this unpopular project.

The Coastal Commission must stop this project until the City can demonstrate that all other available
options have been thoroughly considered. They have not. Many effective alternatives to a rope barrier
were presented to the City during public hearings but were never considered. | believe there can be
the desired seal protections without denying public access to the ocean. Using barrier ropes parallel to
the shoreline denies access to the beach. You need only to reject this current permit application to see
those alternatives the City knows of and has suppressed. The Commission should require a complete
and thorough application by the City which is now lacking. If this permit is approved, those alternative
options will continue to be ignored. Do not approve this permit.

This rope barrier proposal needs to be rejected and sent back to the City with the mandate to not
overweight the desired seal protection component at the expense of required coastal access for the
people of California. The poorly defined justification used by the City to apply a seasonal condition
{pupping season, January to April) to restrict access year round cannot be allowed to stand. Other
options and have been consistently rejected by City Officials wanting to force preservation of
insignificant, artificial seal habitat in a man-made park designed for and entrusted for use by children.

People who use the ocean depend on the consistent and correct application of the protections of the

Coastal Act in the face of ever increasing restrictions on human activity at the coast. Reject the rope
barrier application and uphold the spirit and
intent of the Coastal Act.

Kenneth L. Hunrichs
San Diego, California
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There is not yet scheduled a hearing in July to consider a permanent structure on a public
trusted beach that is designed to change land use there. It is still not clear what can be
accomplished by a hearing on a permit request with no final form or written CDP. It seemsiitis
to consider a permit concept, to pre—épprove by a special procedure which was once called a
waiver and now is not. This is an embarrassment.

In November the CCC staff requested specific types of information beyond the single paragraph
the City first submitted. It was stated the application was “incomplete pending receipt of
additional information necessary for a thorough analysis .... by Commission staff”. One
requirement was “analysis of possible alternatives to the proposed year round rope barrier,
specifically addressing alternate configurations of and locations for the rope barrier”.
According to that letter, the application would be scheduled AFTER “all required information is
received “.

Rather than comply, Parks and Recreation replied “no alternatives had been considered”. That
is almost reasonable, as Parks and Recreation had no part in the decision process, which is why
it could only supply documentation of one City Council meeting. This left the CCC staff to find
answers on its own for its questions. Since this is to be a Coastal Commission jurisdiction
permit, it seems the answer given is for the staff to find the alternatives and bring them to the
floor in a staff generated permit.
That 5/17/10 City Council meeting agenda was a single issue, so no alternatives could be
considered, but there were 2 built in.
1. The Ranger was approved to explain and educate the public where the rope was silent.
2. There was to be a City docent program put in place.
Our latest and best ranger has not been on the job for a whole year but has done very well
during his 30 hours/week allotted. He does NOT enforce the rope — it is not enforceable. He
cannot enforce the Local Coastal Plan. He cannot stop people from confronting visitors on the

stairs and turning them away from the beach. He can only give information and serve as an
informed observer who can issue citations under severe circumstances.




He was to have been augmented by the docents but Parks and Recreation never started the
program, and never told the City Council so, or why not. It is not known why one term of he
City resolution was required and another not.

Besides the above, several plans were submitted in Natural Resources and Culture committee
before one was selected by the chair by her personal decision and all others discarded. That
was one written and lobbied for earlier by her friend Bryan Pease. Many people have observed
the rope is turned the wrong way, and attached is a plan submitted by the Council of Divers.
Just give divers and swimmers a corridor to the water, per state law. The seals will figure it out
and use the rest of the beach if they don’t want to share. It can be handled federally by an
Incidental Harassment Authorization Permit.

We realize Parks and Recreation has lately submitted an addendum to clarify its position, but it
posed more questions than it answered. It is unfair to a new analyst to be trying in a month to
analyze a problem that has defied solution in the courts or City Council Chambers for years.
Considering the lawsuits past and future which this issue has spawned, the matter needs to be
first studied by CCC legal staff. There is no emergency. The City and courts have repeatedly
stated that.

We notified this office of need to consult with State Lands Commission and DFG as was done in
2001 over a very similar matter, and of the need to deliberate the jurisdiction of the 1931
Children’s Pool Land grant Trust. We have seen nothing to indicate you have had opportunity
to do that.

Please consider the gravity of a Coastal Commission jurisdiction decision to allow a City to
cordon off a public beach in order to cultivate and foster an undepleted but entertaining
species lately introduced in a man-made unnatural habitat. The public trust doctrine does not
support that. It could affect every beach in California.

John Leek JleekOO1@san.rr.com
3090 Admirat Ave
San Diego, CA 92123



CITY OF SAN DIEGO
COUNCILMEMBER SHERRI S. LIGHTNER
DISTRICT ONE

MEMORANDUM

DATE:! | May 26, 2009
JO: Honorable Mayor Jerry Sanders
Honorable City Attorney Jan Goidsmith
FROM: Councilmember Sherri Lightner, District 1 %S%\
SUBJECT: Children’'s Pool '

The Children’s Pool is a gift granted to the City, in trust, to be used exclusively for a public park
and children’s pool. Since a growing number of seals continue to overtake Children’s Pool it has
led to lawsuits, litigation costs to taxpayers and a risk that the City will not keep the public’s trust
of maintaining the tidelands as a public park and children’s pool.

In an effort to diminish litigation while keeping the public's trust, | suggest the City consider
allowing dogs on the beach at the Children’s Pool. Allowing dogs wili keep the seals away from
the Children’s Pool and allow the area to once again be used by San Diego families.

Allowing dogs at Children’s Pool will not eliminate the seal guandary as the seals may move to
other nearby beaches. However, the key difference between other beaches in the area and
Children’s Pool is that Children’s Pool was given to the City to be used as a pubilic park and
children’s pool.

| am requesting that city staff and the City Attorney's office provide a report in the next 30 days
that includes a response to the foliowing questions:

» Are there additional costs beyond regular beach maintenance associated with allowing
dogs at Children’s Pool?

e What are the costs of the City’s current plan to amplify the sound of barking dogs and
use water spraying from 6 a.m. to sunset every day compared with allowing dogs at
Children's Pool?

» What are the maintenance costs for the dog beach located in Ocean Beach compared to
similarly sized beaches?

+ What are the maintenance costs for the dog beach located in Coronado compared to
similarly sized beaches?




e« How do other cities (i.e. San Francisco, Monterey, Santa Barbara) manage seal
population? What solutions have they found? What are the costs associated with their

solutions?

If you have any questions regardiné this request, please feel free to contact myself or my chief
of staff John Rivera at 619-236-6611.

SLijr

cc: Honorable Members of the City Council
Andrea Tevlin, Independent Budget Analyst
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Proposal 2 - Management of Children’s Pool -

Effective Planning

Representatives of the dive clubs in San Diego share a concern over the
future of Children’s Pool. Divers are happy to have the seal colony there,
but see unintended consequences without judicious steps taken. We would
propose the City craft a long range plan to administer that public park to
preclude new liability, contention or expense.

Our proposal requests a total City plan validated by a panel of scientists
appointed by Scripps Institute of Oceanography, with California
Department of Fish and Game Commission, NOAA GCSW law office, La
Jolla Community Planning Association and the California Coastal
Commission.

That panel can formulate ways to protect San Diego beaches for all its
citizens and stay within all the terms of the amended trust and the Coastal
Act and the State Constitution. Violating any one could start more
protracted loss of City resources. We just got free of 5 years of litigation.

We further propose the City enforce its Public Right of Way codes
(§127.0304(b)(1), §129.0802, §142.1206, §33.1406, §54.0105) pertaining to vendors’
tables and signs drawing crowds in the public’s right of way and creating
an attractive nuisance, even obstructing public, emergency and
handicapped access. The City has done an outstanding job of providing
clear signage in the area. Other signs by special interest groups create
confusion, cause contention and should be removed per City Codes. We
urge the City to enforce its signage codes (Art 2, div 12 and Art 9, div 8;
§121.0504; §121.0505) to eliminate private party or special interest group signs.

The San Diego Dive Community agrees with the City of San Diego’s Joint
Use policy at Children’s Pool, as was formulated by a Children’s Pool
Technical Advisory Committee on July 29, 2003. This policy was cited
repeatedly to defend the City against the O’Sullivan suit. (Superior Court,
Aug 2006) It makes more sense than ever.

Derived by consensus of Dive Club delegates from all over San Diego,
1/28/2010, and 2/09/2010.




7.

Didn’t NOAA require beach closure at one time?
One NOAA officer sent 3 letters to the City “strongly recommending” the City
close the beach in the winter. The letter had no backing from an administrator.
That officer had recommended the City violate the trust, and the Coastal Act for
him, but the City stood its ground with an advisory rope and continued Joint Use.

What of Law and Order?
Police and Fire have been called to Children’s excessively to intimidate citizens to
believe anti-access activists have the law on their side. The City could request a
tally of police action and its costs at CP and who is involved.

The circus on the sidewalk should end with enforcement of existing City
ordinances on signs, selling and solicitation. The City has no funds to hire security
guards for the sidewalk as in past years. Without anti-access incitement, the City
could again show the world a tranquil vacation spot.

Do seals bite?
We can find no documented case of a harbor seal being aggressive at Children’s
Pool, or anywhere. They are prey animals with a flock culture. Given any choice,
they flee confrontation to come back later. A legless animal does not pick a fight
on land. Anyway, the City only needs signs saying - “The City of San Diego
assumes no responsibility for anyone close enough to a seal to be bitten”.

10. Will people on the beach cause seals to abandon their pups?

No animal reacts to annoyance by abandoning its young.

Mother seals must leave small pups somewhere while they forage, or they both
will starve. Our seals trust people so much they will leave pups on Children’s Pool
beach instead of stashing them like they do in the wild. Seals are not born afraid
of people, they learn it in the wild from elders. Our pups are born into a people
tolerant culture.

11. What if seals come onto other beaches?

The City has been advised by NOAA more than once it can run seals (and sea
lions) off public land without even asking permission, and it can use blunt arrows,
firecrackers, hoses, all manner of non injurious methods of deterrence. But it has
to protect itself with an acceptable plan in place ahead of time to be able to do
anything. “To fail to plan, is to plan to fail”.




Shared Use Proposal

Children’s Pool
La Jolla, California

By: San Diego Council of Divers

The goal of this proposal is to retain the Harbor Seals and Scuba Divers use of
Children’s Pool in a mutually beneficial “Shared Use”. The history of the
Children’s Pool in La Jolla, California started in 1930’s and has continued to
today with swimmers, children, scuba divers and seals using this small beach
area. We are presenting this proposal to maintain this long history of shared
use.

The public currently observes these wild Harbor Seals from the safety of the upper areas
of the sea wall and sidewalks above the beach. This provides for adequate distance to be
maintained from the seals to conform to the Marine Mammal Protection Act (MMPA).
Our proposal is presented to allow for continued observation of these creatures from the
ocean environment by scuba divers also conforming to the provisions of the MMPA.
This provides for a unique condition where these Seals can be observed from both land
and ocean. There are many benefits of this:

e Continued use of the Children’s Pool by the Seals:
o An attraction for additional Tourism in the area
o Safe area for the Seals to haul out away from potential predators
o Allows the City to maintain it’s shared use policy while living up to the terms of
the Trust
e Shared Use for non-conflictive additional activities:
o Scuba diving — Viewing the seals in their natural environment.
o Swimming/Snorkeling — Viewing the seals in their natural environment.
¢ Provides for a unique win-win solution for the public, economy, and wild animals.

In order to enact this proposal there will need to be several “rules” or procedures enacted
to maintain safe access to the water, most of which are already in place. Based upon the
layout of the Children’s Pool and the historical use of the beach by the Seals, we propose
a “corridor” along the east side of the beach guaranteeing water access for divers,
swimmers, and snorkelers. The City of San Diego has provided a rope “advisory” in the
past to assist in defining space at the beach between the seals and the public. We would
propose to also use this proven technique to define the necessary corridor. This rope
advisory would be placed as noted in the “Attachment A”

The City of San Diego has a opportunity here to create a Unique Win-Win solution for
the people of San Diego. We believe that our proposal is best for the Children’s Pool
Harbor Seals, Tourists and People using the Ocean Environment. We hope that we can
be instrumental in the creation of this and further the City’s Shared Use policy of
Children’s Pool into the future.

We are available to discuss this proposal and discuss and make modifications as deemed

necessary.

Scott Anderson (president@sddivers.com)
President San Diego Council of Divers




r, Attachment A

Map of Children’s Pool
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meseosesn  Approximate location of the rope advisory marker. The rope will be
placed in the sand from the base of the stairs.

Approximate path of travel for water users (Scuba Divers and
Snorkelers). This path will conform to the City’s shared use policy and
the New Terms of the Trust.
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ATTACHMENT C

The Marine Mammal Protection Act and it's implementing regulations provide a
mechanism for allowing, upon request, the incidental, but not intentional, taking of small
numbers of marine mammals by U.S. citizens who engage in a specified activity (other
than commercial fishing) within a specified geographic region (See 16 U.S.C. § 1371
(a)(5)(A) and 50 C.F.R. § 216.104(a). In order to obtain such an authorization by NMFS,
the requesting party must submit a written request to the Assistant Administrator
detailing, among other things:

(1) A detailed description of the specific activity or class of activities that can be
expected to result in incidental taking of marine mammals;

(2) The dates(s) and duration of such activity and the specific geographical region
where it will occur;

(3) The species and numbers of marine mammals likely to be found within the
activity area;

(4) A description of the status, distribution, and seasonal distribution (when
applicable) of the affected species or stocks of marine mammals likely to be
affected by such activities;

(5) The type of incidental taking authorization that is being requested (i.e., takes
by harassment only; takes by harassment, injury and/or death) and the method
of incidental taking;

(6) By age, sex, and reproductive condition (if possible), the number of marine
mammals (by species) that may be taken by each type of taking identified in
paragraph (a)(5) of this section, and the number of times such takings by each
type of taking are likely to occur;

(7) The anticipated impact of the activity upon the species or stock of marine
mammal.

Once the Assistant Administrator receives a written request, the regulations (50
C.F.R. § 216.104(b)(2)) require that notice be given in the Federal Register, newspapers
of general circulation, and appropriate electronic media in the coastal areas that may be
affected by such activity. If, after completion of the regulatory process, NMFS
determines that the requested "incidental taking" should be authorized, regulations will
be promulgated under 50 C.F.R. § 216.105 and a Let