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SUMMARY OF STAFF RECOMMENDATION:
The proposed project is the creation of an active recreational park and is the second coastal
development permit application for a park that the Commission has reviewed for the subject site.
The previous coastal development permit application, 5-10-168, proposed an active recreational
park located on the parcel that is the subject of the current application, and on an easement area on
the adjacent Newport Banning Ranch property. The previous application proposed a two lane
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access road leading from West Coast Highway on the Newport Banning Ranch property to the
subject site. Major concerns raised at the hearing regarding the project included the impact of the
proposed access road on the adjacent Newport Banning Ranch property, impacts to ESHA and
wetlands, and whether the project was the least environmentally damaging alternative. The
application was withdrawn by the applicant prior to Commission action at the November 2011
hearing.
The currently proposed project, CDP Application No. 5-11-302, has revised the park plan to
eliminate the two lane park access road present in CDP application 5-10-168, and utilize an existing
parking lot located on Superior Avenue for public parking and an existing gravel road for access to
the site by maintenance vehicles and potentially shuttles. The proposed project includes
development on Newport Banning Ranch consisting of deposition of gravel on the existing access
road and a low treated wood curb to separate the existing road from the adjacent habitat area.
However, the project no longer includes significant new development on the Newport Banning
Ranch property such as construction of an access road or grading.
Construction of the proposed park would rely on the elimination of a 3.3 acre patch of Disturbed
Encelia Scrub. The Disturbed Encelia Scrub is located on the southern half of the property and has
been subject to disturbance including pre-Coastal Act grading and mowing of vegetation by
Caltrans since the 1960s and mowing of vegetation by the City of Newport Beach since 2007. The
City states that such mowing on the site predates the Coastal Act and does not require a coastal
development permit.
Staff has reviewed numerous photographs and documentation for disturbance on the site, the habitat
requirements of the federally threatened California gnatcatcher, and the biology of California
Encelia. Based on this information staff finds that the Disturbed Encelia Scrub provides valuable
ecological services for the California gnatcatcher during the period of time that the vegetation is
present, including foraging and potentially nesting habitat. Therefore, although the site has been
subject to disturbance, staff finds that the vegetation constitutes ‘Major Vegetation’ due to its
special ecological role in supporting the federally threatened California gnatcatcher. Section 30106
of the Coastal Act defines ‘development’, in part, as ‘…removal or harvesting of major
vegetation…’. Thus, the mowing of the Disturbed Encelia Scrub requires a coastal development
permit and is subject to the requirements of the Coastal Act. In this case, no coastal development
permit has been granted for the mowing of the Disturbed Encelia Scrub.
The site has been subject to clearance of major vegetation without a permit and therefore the site
has been subject to unpermitted development. In a memo dated September 22, 2011, the
Commission’s ecologist Dr. Jonna Engel determined that “…If the periodic mowing is legal, this
area would not be ESHA, however, if the mowing is not legal, the area would be ESHA.” The site
must therefore be viewed as though the unpermitted clearing did not occur, i.e. a mature stand of
Encelia Scrub which would qualify as ESHA. The proposed project would rely on the elimination
of ESHA for the construction of active sports fields, a non-resource dependent use, and therefore
will be entirely degraded by the proposed development and the eventual human activities on the
subject site. The proposed project is therefore inconsistent with Coastal Act Section 30240 and
must be denied.
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Commission staff recommends denial of coastal development permit application 5-11-302.

Staff Note:
The Commission continued the subject application from the July 12, 2012 hearing with direction for
staff to develop a set of potential conditions that would be necessary to approve the project. These
conditions are added as Exhibit 26 to the staff report. However, the staff’s recommendation of
denial for the proposed project remains unchanged. No changes to the proposed project have been
analyzed by staff in this report. Changes to the staff report since the July 2012 hearing include:
corrections regarding the land use plan designation for the site, fixes to typographical errors, and
addition of exhibits.
Regarding the Land Use Plan designation for the site, although the City of Newport Beach Land
Use Plan (LUP) Amendment 1-06 Part B, which was approved on July 12, 2006, designated the site
as Open Space, the Commission later approved LUP amendment 1-07 on February 6, 2009. LUP
Amendment 1-07 created a new land use designation of Parks and Recreation (PR), and the new PR
designation was applied to the subject site. The PR category is applied both to areas where no
sensitive resources exist, and those areas where sensitive resources may exist, such as beaches and
Upper Castaways Park. The PR category allows for active and passive parks, and the designation
was used in areas where some recreational activity was anticipated. In sum, the PR designation
does not indicate that a whole site was intended for active recreation. Furthermore, the policies of
the LUP are applicable to all properties, no matter their LUP designation. Therefore, regardless of
whether a site is designated as PR or Open Space, the ESHA protection policies in the LUP still
apply.
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I.

MOTION AND RESOLUTION

Motion:
I move that the Commission approve Coastal Development Permit No. 5-11-302 for the development
proposed by the applicant.

Staff recommends a NO vote. Failure of this motion will result in denial of the permit and adoption
of the following resolution and findings. The motion passes only by affirmative vote of a majority
of the Commissioners present.
Resolution:
The Commission hereby denies a Coastal Development Permit for the proposed
development on the ground that the development will not conform with the policies of
Chapter 3 of the Coastal Act and will prejudice the ability of the local government
having jurisdiction over the area to prepare a Local Coastal Program conforming to the
provisions of Chapter 3. Approval of the permit would not comply with the California
Environmental Quality Act because there are feasible mitigation measures or
alternatives that would substantially lessen the significant adverse impacts of the
development on the environment.

II.

FINDINGS AND DECLARATIONS:
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A. PROJECT LOCATION & DESCRIPTION
1. Project Vicinity
The project site is located at the western end of Newport Beach, at the intersection of Pacific Coast
Highway and Superior Avenue. The project site is composed of a 13.7 acre parcel northwest of
Superior Avenue owned by the City of Newport Beach (this area will be referenced as the Park
Site), and a 1.5 acre City owned public parking lot (this area will be referenced as the Parking Lot)
located on the southeastern side of Superior Avenue.
Developed areas ring the Park Site on three sides. Residential uses are located adjacent to the Park
Site to the northeast at the Newport Crest housing development, and across the highway to the
southwest at the existing developed single family residential neighborhood. Hoag Hospital is
located to the east of the Park Site and the Parking Lot. Adjacent to the Park Site on the west is the
Newport Banning Ranch property which is located in unincorporated Orange County and within the
sphere of influence of the City of Newport Beach. Newport Banning Ranch is designated in the
City's certified Land Use Plan as an area of deferred certification. Further to the west, beyond
Newport Banning Ranch, is the Semeniuk Slough.
2. Project Description:
The proposed project is the creation of an active recreational park. A baseball diamond that
overlaps in area with two soccer fields would be created on the center of the Park Site. A children’s
playground and grass warm up field is proposed to the west of the ball fields. A 1300 sq. ft.
restroom/storage facility with a maximum height of 20 feet is proposed between the grass warm up
field and the ball fields. Passive elements include pedestrian paths around the perimeter of the park,
and a view station, shade structure, and butterfly garden proposed for the north eastern section of
the site. At the northern boundary of the project site, the City proposes to install a 4 to 10 foot high
retaining wall and landscaped berm to serve as a barrier between the park and the adjacent
residential use (Exhibit 2).
The project includes installation of landscaping, which would consist of predominantly native
landscaping with some non-native drought tolerant non-invasive species (Exhibit 2). Grass lawn
would be installed at the center of the Park Site for the proposed active sports fields. The park
would not include any lighting of sports fields, and, as proposed, would be open from 8 AM until
dusk each day. Grading required for contouring of slopes on the site will result in 57,223 cubic
yards of cut, 36,559 cubic yards of fill on the site, and 20,664 cubic yards of export to a fill site
located outside of the Coastal Zone.
The applicant proposes to relocate and reconstruct the existing concrete drainage channel located
along Pacific Coast Highway and a portion of Superior Avenue. These areas drain into an existing
box culvert which drains to Semeniuk Slough. An existing drainage ditch located near the western
boundary of the subject site is proposed to be removed and replaced with an underground drainage
culvert and an above ground infiltration swale.
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City maintenance vehicles and shuttles would access the site through the existing unimproved
access road which bisects the Southeast Polygon, on the west portion of the subject site. The
existing unimproved access road would be improved through the addition of gravel and a low
treated wood curb to separate the existing road from the adjacent habitat area. The City proposes to
utilize the existing chainlink fence with locked gate located adjacent to Pacific Coast Highway to
restrict vehicular access to the site. The access road leads to a gravel turnaround located
approximately 120 feet east of the western boundary of the park, and from the turnaround a
decomposed granite road leads to the north to access an existing manhole located just to the north of
the subject site.
The previous application for an active recreational park at the site, coastal development permit
application 5-10-168, included a proposal for a two lane access road sited mostly on the adjacent
property owned by Newport Banning Ranch to a proposed parking lot on the Park Site, consistent
with the terms of an easement agreement between Newport Banning Ranch and the City. This
access road has been eliminated from the revised project proposal. Instead, the City proposes to use
the existing 64 space parking lot located on the eastern side of Superior Avenue. The parking lot at
Superior Avenue was established by coastal development permit number 5-88-255 and subsequent
amendments to mitigate for the loss of street parking resulting from the expansion of Pacific Coast
Highway from 4 to 6 lanes. The parking lot is currently used by the public, including use as beach
parking to access the beach located approximately 950 feet to the southwest of the lot. The lot is
underutilized for the majority of the year, but does receive heavy usage during some holidays and
weekends in the peak summer period. The City plans to manage scheduling of games to ensure that
adequate parking is provided for games, and to ensure that parking for the proposed active
recreational park does not conflict with the parking needs of other uses in the area, such as parking
for beach access (Exhibit 22).
3. History & Current Planning
Caltrans graded the 13.7 acre Park Site heavily at some point prior to the Coastal Act, resulting in
significant alterations to the topography of the site. The topography of the Park site historically
consisted of a mesa which extended continuously across the site. However, excavation and use of
the site as a source of soil for other Caltrans projects has significantly modified the Park Site,
resulting in the two artificial terraces present on the east and west portions of the site present today.
The majority of the subject site now lies at a lowered elevation of approximately 44 feet, with the
remnant portions of the mesa on the north eastern corner of the Park Site and the eastern portion of
the Park Site at the historical elevation of 76 feet above sea level.
The Environmental Impact Report (EIR) for the project states that the Park Site has been mowed
historically and continues to be mowed frequently and routinely for fuel modification and weed
abatement purposes. The clearance of vegetation on the site will be covered below in Section C,
Historical and Existing Vegetation Patterns.
The subject site was acquired by Caltrans in the 1960s in anticipation of an expansion of Coast
Highway, which did not occur. The City of Newport Beach approved a number of general plan
amendments between 1988 and 1994, which would allow a park use, multi-family residential, and
single family residential use on the site. In 1998, the City adopted a general plan amendment which
7
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designated the Park Site for use as a neighborhood and view park. In 2001, Senate Bill 124 directed
Caltrans to transfer the property to the City, and in 2006 the City purchased the 13.7 acre parcel.
Terms of the sale included a restriction to those uses on the subject site allowed under the Open
Space – Active zoning designation (a designation which has since been eliminated in the 2010
zoning update approved by the City), and a requirement for a scenic easement along a 4.5 acre
portion of the Park Site adjacent to Coast Highway which prohibits permanent structures or
pavement.
In its letter, dated July 9, 2012, the City argues that the statutory transfer, Senate Bill 124 (2001)
(“SB 124”) (Exhibit 15), of the subject site dictated that the City could only build an active park on
the site. In a letter, dated October 14, 2011, from the Newport Beach City Attorney’s office, the
City argues that legislative history further bolsters this position. (Exhibit 16) The City’s position is
not supported by the plain meaning of the statutory language of the legislative transfer. In cases of
statutory interpretation, the fundamental task is to determine the Legislature’s intent. (Baker v.
Worker’s Comp. Appeals Bd. (2011) 52 Cal.4th 434, 442.) The text of the statute is the “best
indicator of legislative intent” and the courts may “reject literal construction that is contrary to the
legislative intent apparent in the statute or that would lead to absurd results.” (Ibid.) Thus, the
court’s “first task is to look to the language of the statute itself. When the language is clear and
there is not uncertainty as to the legislative intent, [the court] look[s] no further and simply
enforce[s] the statue according to its terms.” (Ibid.) Given this judicial method for statutory
interpretation, it is clear that the language of SB 124 does not explicitly prohibit the development of
a passive park. Rather, the legislature simply transferred the subject property to the State Parks
(structured in a manner where State Parks took title under SB 124 with the City managing it) for
state park purposes. There is no other conditional language indicating that the park shall be active
or otherwise. Thus, the statutory language is clear that there is no limiting language regarding the
type of park contemplated under SB 124. As such, there is no need to resort to legislative history to
interpret the statute.
Even if the City were correct that SB 124 should be subject to interpretation using legislative
history, the City mischaracterized the legislative history of SB 124. The only reference in the Bill
Analysis to an active park is a statement that it is the City’s intent, not the Legislature’s intent, to
build baseball and soccer fields. There is nothing in the referenced legislative history (see Exhibit
16) mandating that the City has to build an active park on the transferred property.
Finally, the City claims that the Sunset Ridge property must be used for an active park because it
alleges that the purchase and sale agreement between the City and the State, when the State decided
to sell the property to the City instead of having the City manage the property for State Parks,
dictated as much. The Grant Deed (Exhibit 14) which includes a City Council resolution
authorizing the purchase of the subject property, dated September 26, 2006, states that the purchase
and sale agreement provides, among other things, that “[t]he property must be used as a park
consistent with the current Open Space-Active (OS-A) zoning.” The OS-A zoning designation is
no longer part of the City’s zoning code, so it is unclear upon which standard the City could even
rely on to comply with the purchase and sale agreement condition. Moreover, at the July 2006
hearing, prior to the City’s resolution, dated September 26, 2006, regarding the purchase of the
subject property and the City’s acceptance of the subject site deed on November 16, 2006, the
Commission certified a land use plan amendment, as submitted, for the subject property, with the
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designation of the site going from Medium Density Residential to Open Space. (NPB-MAJ-1-06
Part B (Caltrans West)) In the findings, the Commission notes that the Open Space designation is
“intended to provide areas for a range of public and private uses to meet the recreation needs of the
community and to protect, maintain, and enhance the community’s natural resources.” The
Commission’s findings also noted that a detailed natural resource analysis must be conducted when
the City proposes a project and “that the developable area of the site may be restricted by the
existence of habitat and associated setbacks/buffers.” Given that the Commission certification of
this LUP amendment, changing the land use designation of the subject site to Open Space,
happened before the City’s resolution authorizing the purchase of Caltrans West subject to the
condition that the City build a park consistent with a designation not assigned to the property, OSA, it is illogical that the City agreed to a condition in the purchase and sale agreement contrary to
the existing zoning at the time.
Moreover, even if the purchase and sale agreement contemplated an active park, the Commission
was not a party to this agreement and is not bound by its terms. Further, the City’s argument that it
must build an active park fails because parties to a contract may be excused from performing under
the terms of the contract where the performance is prevented by operation of law. (See National
Pavements Corp. of Calif. V. Hutchinson Co. (1933) 132 Cal.App. 235, 238.) In this vein, the City
entered into the purchase and sale agreement in 2006, well after the effective date of the Coastal
Act which contains policies to protect coastal resources in the coastal zone and after the effective
date of the subject site’s land use designation as Open Space, not Open Space-Active. Thus, any
conditions in the purchase and sale agreement would likely be excused as impossible to perform by
operation of laws existing at the time of the agreement, including the Coastal Act and its own
zoning designation of the site. Therefore, the City cannot support its position that it must build an
active park because the purchase and sale agreement between it and the State said so.
The Draft Environmental Impact Report for development of commercial and residential uses on the
adjacent property known as Newport Banning Ranch was released on September 9, 2011, and the
Response to Comments made on the EIR was released on March 16, 2012. The preferred
alternative identified by the EIR includes 1,375 residential dwelling units, 60,000 sq. ft. of
neighborhood commercial space, 282 acres of open space, and 34 acres of parks. Future
development of the Newport Banning Ranch property would require local approvals, certification of
a Local Coastal Program (if the local jurisdiction is to have permit authority), and would require a
coastal development permit.
4. Past Commission Action
a. Violation and Enforcement
The Park Site includes an area where some of the Coastal Act violations that were the subject of
Commission Cease and Desist Order CCC-11-CD-03 and Restoration Order CCC-11-RO-02
(“Enforcement Orders”) occurred in 2004. The violation consisted of unpermitted development
including removal of major vegetation comprising native plant communities and habitat for the
federally threatened coastal California gnatcatcher; placement of solid material, including placement
of numerous significant stacks of pipe conduits, vehicles, mechanized equipment, and construction
materials; and grading. The violations occurred in three distinct areas identified and subsequently
referred to as ‘polygons,’ located on the subject site and the adjacent Newport Banning Ranch
9
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property. The Northeast and Northwest polygons are located approximately 300 feet to the west of
the subject site, on the Newport Banning Ranch property. The Southeast Polygon is located at the
western portion of the subject site, and is located on both the City of Newport Beach and Newport
Banning Ranch property(See Exhibit 2), On April 14, 2011, after reaching agreement with the
violators on the terms of the Enforcement Orders, the Commission issued them as “Consent
Orders,” requiring payment of monetary penalties for violation of the Coastal Act, and requiring
removal of unpermitted development, restoration with coastal sage scrub for use of the California
gnatcatcher, and mitigation offsetting the temporal loss of habitat and loss of habitat fitness that
resulted from the violation. The Commission found that the Southeast and Northwest polygons
were considered to be ESHA at the time the development took place, and required the two polygons
to be restored to support the California gnatcatcher. In the Enforcement Orders, the Commission
stated that a separate “analysis will be done by the Coastal Commission for any future coastal
development permit or other proceeding before the Coastal Commission on the subject properties.”
The analysis for whether the Southeast polygon is ESHA can be found below in Section E,
Environmentally Sensitive Habitat Areas.

b. LUP Amendment NPB-MAJ-1-06
The City of Newport Beach Land Use Plan Amendment 1-06, part B was approved by the
Commission on July 12, 2006 and changed the land use designation on the Park Site from Planned
Community (a residential land use) to Open Space. LUP Amendment NPB-MAJ-1-06 Part B states
in part:
No biological survey was conducted during the City’s consideration of the land use change,
nor was a discussion of potential habitat provided.… The subject site is located directly
adjacent to Banning Ranch, a 505-acre undeveloped area known to support a number of
sensitive habitat types, including coastal bluff scrub. There is a potential biological
connection between the two sites that will need to be addressed when specific development
is contemplated at the Caltrans West property... Section 4.1.1 contains policies to identify
and protect ESHA through avoidance and proper siting. The Commission notes that the
developable area of the site may be restricted by the existence of habitat and associated
setbacks/buffers….
The proposed land use change will ensure the preservation of the site for an open space use
that will allow for some form of public viewing toward the coast. In that respect, the
proposed amendment is consistent with Section 30251 of the Coastal Act. However, the
City’s intent to develop the site as an active park may necessitate a substantial amount of
grading to create large level areas for playing fields. The Commission notes that the extent
of grading may need to be limited to avoid substantial landform alteration.
The Commission found that potential issues associated with development of an active park on the
site include impacts to biological resources and the potential for substantial landform alteration, and
that any future development should address these potential impacts.
c, LUP Amendment NPB-MAJ-1-07
Although the City of Newport Beach Land Use Plan (LUP) Amendment 1-06 Part B, which was
approved on July 12, 2006, designated the site as Open Space, the Commission later approved LUP
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amendment 1-07 on February 6, 2009. LUP Amendment 1-07 created a new land use designation
of Parks and Recreation (PR), and the new PR designation was applied to the subject site. The PR
category is applied both to areas where no sensitive resources exist, and those areas where sensitive
resources may exist, such as beaches and Upper Castaways Park. The PR category allows for active
and passive parks, and the designation was used in areas where some recreational activity was
anticipated. In sum, the PR designation does not indicate that a whole site was intended for active
recreation. Furthermore, the policies of the LUP are applicable to all properties, no matter their
LUP designation. Therefore, regardless of whether a site is designated as PR or Open Space, the
policies provided in the LUP still apply.
c. Coastal Development Permit Application 5-10-168
On November 2, 2011 the Commission held a hearing on CDP Application 5-10-168, in which the
City proposed an active recreational park on the subject site and an access road and habitat
restoration areas on the adjacent property owned by Newport Banning Ranch. Major concerns
raised at the hearing regarding the project included the impact of the proposed access road on the
adjacent Newport Banning Ranch property, impacts to ESHA and wetlands, and whether the project
was the least environmentally damaging alternative. The application was withdrawn by the
applicant at the hearing, prior to Commission action.

B.

OTHER AGENCY APPROVALS

In the preparation of these Findings, the Commission staff consulted with the US Fish and Wildlife
Service’s Carlsbad office. The US Fish and Wildlife Service has reviewed the proposed project and
has determined that the project would not result in harm or take of the California gnatcatcher
(Exhibit 9, page 3). The FWS letter included recommended mitigation measures, including the
removal of invasive species, and alteration of the proposed landscaping plan.

C.

HISTORICAL AND EXISTING VEGETATION PATTERNS

1. Description of Disturbed Encelia Scrub
a. Introduction
The EIR for the project describes the vegetation on the Park Site as consisting of: Ornamental,
Encelia Scrub, Encelia Scrub/Ornamental, Disturbed Encelia Scrub and Ruderal vegetation (Exhibit
7, Figure 8). The Park Site has been subject to recurrent clearance of vegetation, which has not
received a coastal development permit. The clearance has included mowing of a 3.3 acre area
located in the center of the Park Site, which is mapped in the EIR as Disturbed Encelia Scrub. The
City has taken the position that the clearing of vegetation on the Park Site which has occurred has
not required a coastal development permit because the activity has taken place since before the
effective date of the Coastal Act. Encelia scrub is a type of coastal sage scrub community that
serves as habitat for the federally threatened California gnatcatcher, which, as discussed below, is
known to occur on the Park Site and on the adjacent Newport Banning Ranch property. Clearance
of vegetation known to serve as habitat and provide important ecological functions for a listed
species would qualify as Major Vegetation and could also qualify as ESHA. Therefore, at issue is
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the question of whether the Disturbed Encelia Scrub serves as important ecological habitat for the
California gnatcatcher.
If clearance of the Disturbed Encelia Scrub did not qualify as clearance of major vegetation, the
clearance would not qualify as development under the Coastal Act, and the Commission must
evaluate the impacts of the proposed development on the site in its current condition. However, if
the vegetation does qualify as major vegetation, the clearance of the Disturbed Encelia Scrub which
has occurred over the Park Site’s history should be treated as unpermitted development, and the
Park Site should be treated as if the unpermitted development did not occur; that is as if a mature
stand of encelia scrub that would potentially qualify as ESHA existed on the site. Therefore, it is
necessary to assess the historic clearance of the Disturbed Encelia on the Park Site and whether the
clearing required a coastal development permit. The following paragraphs will state what is known
regarding the Disturbed Encelia Scrub. Analysis of the information and a conclusion regarding
whether the vegetation constitutes major vegetation can be found in Section D, Determination of
Major Vegetation.
b. Clearance of Vegetation
The City states that regular, ongoing maintenance and weed abatement has occurred annually on the
Park Site by Caltrans since prior to the enactment of Proposition 20 and the Coastal Act, and
continued when the City purchased the Park Site in 2006. Specifically, the City states that Caltrans
undertook weed abatement on the Park Site by disking until 2001, when Caltrans began mowing the
Park Site for weed abatement instead of disking. In support of the claim, the City has submitted
aerial photography, signed letters from City staff, and copies of complaints regarding high
vegetation on the Park Site. Commission staff has contacted Caltrans for more specific information
regarding the purpose and extent of clearing activities which were carried out on the Park Site;
however, to date, Caltrans has not submitted such information.
The available aerial photography which has been reviewed by staff includes photos of the Park Site
from Caltrans archives submitted by the applicant, photographs from the California Coastal Record
project, and aerial photography from Google Earth. For the years where Caltrans appears to have
cleared vegetation on the site, staff used satellite imagery and aerial photography showing the site’s
condition on one day, each image taken on various dates of the year, in the following years: 1965,
1968, 1972, 1973, 1974, 1975, 1977, 1979, 1982, 1983, 1986, 1987, 1989, 1991, 1993, 1994, 1995,
2002, 2003, 2004, 2005, and 2006.
After Caltrans transferred the Park Site to the City, the City has stated that mowing of the Park Site
and related maintenance was done at least once each year, and typically twice, since April 2007.
The available aerial photography of the Park Site which has been reviewed by staff include photos
from the California Coastal Record project and Google Earth. Aerial photography for this period is
available for the years of 2007, 2008, 2009, 2010, 2011.
In general, each photograph shows evidence that the Park Site has been subject to mowing within
the recent past. The record of aerial photographs includes periods where photographs are not
available, including a seven-year period between 1995 and 2002; however, photographs before and
after this seven-year period depict evidence of recent mowing. There are two aerial photographs
within this record which show green vegetation on the Park Site with increased heights and which
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suggest that vegetation on the Park Site may reach a high level (dated April 14, 1993, and March 27,
2005). However, the photographs are taken directly above the vegetation and the type or height of
the vegetation cannot be determined.
Documentation regarding the history of mowing on the Park Site consists of two letters from fire
officials from the City of Newport Beach, a copy of complaint reports regarding weeds on the
property, and documentation for work orders for clearance of vegetation. The City has submitted
two letters from a retired fire inspector, Russell Cheek, and Fire Marshal Steve Bunting, both
alleging that Caltrans and the City have abated weeds on the property from 1979 to present. The
letters claim that “since the early 70s”, Caltrans “was very good about ‘disking’ the property at the
beginning of fire season each year and never had to be asked.” and that the City’s Fire Department
has “physical record of abatement at the site dat[ing] back to 1997.” However, the City has not
submitted this “physical record of abatement” to the Commission nor explained what it may contain.
Although the City states that the mowing occurred because of weed abatement activities, the
submitted materials do not indicate that the City declared either a public nuisance to abate a fire
hazard on the Park Site or a designation of the Park Site as a high fire hazard zone. Additionally,
the mowing activities extended beyond 100 feet from a structure, the area typically subject to fuel
modification activities. Further the cleared vegetation, California encelia, is listed on the City of
Newport Beach Fire Department’s website as a fire-retardant species, which also states that “[f]ire
restistant plants can act as a firebreak and protect your home.” (emphasis added). The Disturbed
Encelia Scrub is composed primarily of California encelia. Thus even if flammable species were
present, the California encelia would act to suppress the spread of the fire. In sum, while the
submitted letters may be adequate to show the City's claimed justification for clearing the Disturbed
Encelia Scrub area of the Park Site over time, they are not sufficient to support the City’s claim that
the mowing activities have historically occurred on an annual basis.
The City submitted two “Newport Beach Fire and Marine Department Complaint Report[s]”. In
1997, the complainant, “Georgia,” complained that the Park Site was “overgrown, dead brush and
weeds.” In 1999, the complainant, Vivian Cellni, complained that “the lot is a fire hazard - high
weeds present.” These complainants are not known to be qualified biologists and thus likely not
qualified to determine whether or not their observations of the overgrown weeds and brush were
healthy stands of vegetation, but the complaints are suggestive that vegetation on the Park Site has
reached large heights over the period in which Caltrans mowed the site.
Records consisting of work orders and invoices were submitted by the City for clearance of
vegetation on the Park Site by Southland Vegetation Maintenance during City ownership of the Park
Site between 2007 and 2011. The invoices show that the City cleared the Disturbed Encelia Scrub
on the Park Site between once and twice a year, and that in later years the vegetation clearance
included the use of herbicides.
Photographs taken of the Park Site from ground level were received from various sources. Some of
the photos were those taken by Robb Hamilton of Hamilton Biological, in an email dated March 23,
2010, and letters dated December 10, 2009, May 25, 2010, and December 11, 2010. Photos dated
February 6, 2012 showing clearance by the City of vegetation at the Park Site were presented to the
Commission by the Banning Ranch Conservancy at the Commission’s February meeting in Santa
Cruz. Other undated photographs of growth of California encelia on the Park Site were shown at the
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Commission’s October 6, 2011 meeting in Huntington Beach. The ground level photos of the Park
Site which have been reviewed by staff show that the area of Disturbed Encelia Scrub and the patch
of Encelia Scrub along Superior Avenue can grow to a height of 2-3 feet within a growing season,
and that the vegetation is composed of Encelia Scrub, some native species such as deerweed, and
non-native species. The available photographs show that California encelia can reach dense shrub
coverage levels, but is sparsely covered after mowing events.
From the available evidence, there may have been a year-long period between mowings during
Caltrans ownership, though this is not conclusive since there are gaps in evidence to support a
finding that the mowing occurred every year during its ownership. Although the vegetation does
grow to a height of a few feet during the winter growing season, the vegetation is brought back to
ground level, with the root system remaining intact, when mowing later occurs. For the time in
which the City has owned and maintained the property, it appears that the City mowed the Park Site
annually or twice per year. Thus, the available evidence suggests that mowing events have
occurred on the Park Site since before passage of the Coastal Act but there is insufficient evidence
to conclude that the mowing events regularly occurred on an annual or semi-annual basis since
before passage of the Coastal Act.

c. Description of Vegetation in EIR
The EIR for the project was prepared by the City of Newport Beach and Bon Terra Consulting. The
EIR maps an area of Ruderal vegetation which is located primarily along the northeastern boundary
of the Park Site, and extends, on average, approximately 270 feet from the northeastern boundary of
the Park Site. The EIR maps an area of Encelia Scrub about 200 feet long and 60 feet wide along
Superior Avenue, and another area of Encelia Scrub of triangular shape located at the western
boundary of the Park Site. An area mapped as Encelia Scrub / Ornamental is located on the Park
Site just up slope from the intersection of Pacific Coast Highway and Superior Avenue. Ornamental
vegetation is located along the majority of the Park Site’s slopes that are adjacent to Coast Highway
and Superior Avenue and is also located at the northwest corner of the Park Site.
The EIR describes a 3.3 acre area in the center of the project site as Disturbed Encelia Scrub. The
EIR states that the vegetation within the area of Disturbed Encelia Scrub is “dominated by bush
sunflower [Encelia californica] and deerweed (Lotus scoparius). The understory consists of nonnative grasses and forbs, including black mustard (Brassica nigra), foxtail chess (Bromus
madritensis ssp. rubens), Russian thistle (Salsola tragus), and tocalote (Centaurea melitensis).
Shrub cover of this area is approximately 50 to 60 percent overall.” The EIR concludes that the
Disturbed Encelia scrub is not special status due to regular mowing for fuel modification and weed
abatement purposes, high percentages of non-native weeds, fragmentation from high value areas,
presence of trash, proximity to high foot/bicycle, and vehicle traffic. The EIR states that the area is
not expected to support gnatcatchers during the nesting season.

d. Assessment by Commission Staff
Gnatcatchers typically occur in or near coastal sage scrub, which is composed of relatively lowgrowing, dry-season deciduous and succulent plants. Coastal sage scrub on Newport Banning
Ranch and the Park Site is best characterized as California encelia series because it is dominated by
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California encelia. California encelia is a fast growing species, with growth rates that vary between
1 to 4 feet during the growing season 1,2 . Weaver (1998) found that gnatcatcher densities in northern
San Diego County were highest in areas where California encelia or California buckwheat were codominant with sagebrush. This provides additional evidence that California encelia is one of the
California sage scrub species most favored by the gnatcatcher. Gnatcatchers may also use chaparral,
grassland, and riparian plant communities where they occur adjacent to or intermixed with coastal
sage scrub, especially during the non-breeding season (Campbell et al. 1998), but are usually closely
tied to coastal sage scrub for reproduction (Atwood 1993).
California gnatcatcher breeding season territories range in size from less than 2.5 acres to 25
acres 3,4 , with a mean territory size generally greater for inland populations than coastal
populations 5 . During the non-breeding season, gnatcatchers have been observed to expand their use
area to an area approximately 78 percent larger than their breeding territory (Preston et al. 1998).
Preston et al. (1998) postulated that gnatcatchers expand their use area outside of the breeding
season to pursue supplemental foraging resources in non-scrub habitats, including weedy areas (e.g.,
non-native grasslands). The Disturbed Encelia Scrub area, at 3.3 acres in size, meets the minimum
size of a breeding territory for the gnatcatcher.
According to the record of vegetation maintenance, brush/non-native flush cutting and herbicide
application occurred in January of 2009. About three months later, a protocol gnatcatcher survey
was conducted between April 1st and May 15th, 2009 by Bon Terra, that identified one gnatcatcher
pair on the adjacent Newport Banning Ranch property, but did not identify any gnatcatchers within
the area of Disturbed Encelia Scrub or on the rest of the Park Site. Since there is photographic
evidence showing significant growth of California encelia on the Park Site, it is unclear whether
BonTerra conducted the protocol gnatcatcher survey after a mowing event on the site or when there
was significant growth on the Park Site. If the conditions were the former, the survey likely did not
reflect the gnatcatcher’s actual use of the area of Disturbed Encelia Scrub throughout the year.
Protocol surveys that have been conducted since 1992 on the Newport Banning Ranch site show that
gnatcatcher nesting territory locations shift from year to year. Given the close proximity of the
Disturbed Encelia Scrub to mapped gnatcatcher territories on Newport Banning Ranch, the growth
rate of California encelia, and the fact that we have only one protocol survey for the subject site, it is
likely that the recorded data does not capture actual use of the site by gnatcatchers and it is likely
gnatcatchers utilize the Disturbed Encelia Scrub between mowings for the following reasons.
The Disturbed Encelia Scrub is located directly adjacent to identified gnatcatcher nesting territory.
Multiple protocol gnatcatcher surveys (1992 to 2009) have occurred on the adjacent Newport
Banning Ranch property. Exhibit 7 to the staff report, the biological memorandum by Dr. Jonna
Engel includes Figure 18, a compilation of the available data regarding gnatcatcher presence on the
adjacent property. The 3.3 acre Disturbed Encelia Scrub area on the Park Site is 80 feet east of an
1

Pers. Com. J. Evens, Senior Botanist, CNPS. Jan 19, 2012.
Landis, B. Aug. 2011. Native Plants for School and Urban Gardens. CNPS
3
Atwood, J.L., S.H. Tsai, C.H. Reynolds, J.C. Luttrell, and M.R. Fugagli. 1998. Factors affecting estimates of
California Gnatcatcher territory size. Western Birds, Vol. 29: 269-279.
4
Preston, K.L., P.J. Mock, M.A. Grishaver, E.A. Bailey, and D.F. King. 1998. Calfornia Gnatcatcher territorial
behavior. Western Birds, Vol. 29: 242-257.
5
Ibid.
2

15

5-11-302 (City of Newport Beach)

area of Encelia Scrub located partially on and partially adjacent to the Park Site, and about 160 feet
east of an area on Newport Banning Ranch identified by the applicant as Southern Coastal Bluff
Scrub where gnatcatchers have been mapped in protocol surveys. The area is also directly adjacent
to areas near Pacific Coast Highway where foraging gnatcatchers have been observed outside of the
breeding season by Robb Hamilton of Hamilton Biological.
In addition to mowing disturbance and level of invasion by non-native species, the EIR cites trash
and noise disturbance from the adjacent road as factors for why the Disturbed Encelia Scrub is not
special status. However, immediately adjacent to the Disturbed Encelia Scrub is an area with a long
history of documented gnatcatcher use, so it is not likely that trash and noise on the subject site play
a significant role in whether the Disturbed Encelia Scrub is utilized by gnatcatchers.
The mowing that has occurred on the site prevents the Disturbed Encelia Scrub from establishing
into a mature coastal sage scrub community. However, photographs of the Disturbed Encelia Scrub
show that encelia can reach heights of two to three feet over one growing season. According to the
EIR the shrub cover of the ‘Disturbed Encelia Scrub’ area is 50 to 60 percent. This percent cover is
well within the range of cover documented to support gnatcatcher foraging and potentially
activities. Nesting territories typically have between 20 to 60 percent shrub cover and an average
shrub height of 2.3 ft; average nest height is 2.7 feet above the ground with a range of 30-292cm 6,7 .
There are accounts in scientific literature of gnatcatchers successfully nesting at first-year post burn
sites and foraging in rapidly re-growing burn sites(Beyers and Wirtz 1997). Beyers and Wirtz’s
research focused on gnatcatcher utilization in areas immediately post wildfire rather than the effects
of mowing; however fire and mowing both result in the removal of the majority of vegetation.
Although the City’s EIR states that the Disturbed Encelia Scrub is regularly mowed and has a high
percentage of non-native weeds and therefore is not valuable habitat, the Commission’s staff
ecologist, Dr. Jonna Engel, disagrees. The Commission’s staff ecologist has evaluated the area of
Disturbed Encelia Scrub, and has determined that the Disturbed Encelia Scrub would qualify as
ESHA if the area was not mowed. From the Biological Memorandum:
I … believe that in absence of the routine mowing, the areas identified as “Disturbed
Encelia Scrub” would become dense stands of robust, nearly pure, California sunflower.
California sunflower is a fast growing shrub and if it wasn’t mowed it would reach heights
of two to three feet over one growing season.
During my site visits I have seen these areas numerous times and have observed how closely
spaced the mowed individual California sunflower plants are to each other. I have also
reviewed the photographs of fresh growth during the growing season in Robb Hamilton’s
December 10, 2009 memorandum to Janet Johnson Brown, City of Newport Beach, “Review
of Biological Resource Issues, Sunset Ridge Draft EIR” and I have no doubt that these areas
would be dominated by California sunflower suitable for gnatcatcher foraging and possibly
6
7
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nesting without continued mowing. If the periodic mowing is legal, this area would not be
ESHA, however, if the mowing is not legal, the area would be ESHA.
In summary, the Disturbed Encelia Scrub on the Park Site is immediately adjacent to an area with a
long history of supporting nesting gnatcatchers and is one of the three main sage scrub types (along
with California sage and California buckwheat) preferred by gnatcatchers 8 . If not for the clearance
of the Disturbed Encelia Scrub, this scrub community would develop into a stand dominated by
California encelia and suitable for gnatcatcher for foraging and nesting. Therefore, as noted in Dr.
Engel’s Biological Memorandum, if the Park Site was not mowed, the Disturbed Encelia Scrub
would qualify as ESHA.
e. Adjacent Property
The property adjacent to the Park Site is known as Newport Banning Ranch. Newport Banning
Ranch covers 401 acres and supports a variety of habitat types, including different varieties of
coastal sage scrub, grassland and ruderal habitat, vernal pools, marshes, and riparian scrub. The
Draft Environmental Impact Report (DEIR) for Newport Banning Ranch identifies the following
sensitive species that are mapped on the site in 2009 and 2010: burrowing owl, the California
gnatcatcher, cactus wren, least Bell's vireo, San Diego fairy shrimp, and southern tarplant. The
Newport Banning Ranch property is subject to periodic mowing activities. The DEIR states that
such activities are required for oilfield maintenance and fuel modification. The Commission will be
analyzing the mowing activities on Newport Banning Ranch in review of any development on the
site.

2. Existing Environmental Designations
a. Critical Habitat
The Fish and Wildlife Service (FWS) designated all of the Park Site and all of Newport Banning
Ranch as critical habitat for California gnatcatchers in 2000 (Exhibit 7, Figure 10). In determining
areas to designate they “consider the physical and biological features (primary constituent elements
(PCEs)), that are essential to the conservation of the species”. Primary constituent elements define
the actual extent of habitats that contribute to the primary biological needs of foraging, nesting,
rearing of young, intra-specific communication, roosting, dispersal, genetic exchange, or sheltering.
Primary constituent elements for California gnatcatcher critical habitat include not only intact sage
scrub habitats, but also “non-sage scrub habitats such as chaparral, grassland, riparian areas, in
proximity to sage scrub habitats that provide space for dispersal, foraging, and nesting.” The FWS
defines sage scrub as a broad category of vegetation that includes coastal sage scrub, coastal bluff
scrub, and maritime succulent scrub in their extensive list of the various sage scrub plant
communities.
In designating the Park Site and Newport Banning Ranch as critical habitat, FWS noted that the area
was occupied by gnatcatchers at the time of listing and at the time of designation of critical habitat
8
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and the area “contains all the features essential to the conservation of the coastal California
gnatcatcher.” This block of land is the only immediately coastal land mapped as critical gnatcatcher
habitat in Unit 7 in Orange County (Exhibit 7, Figure 11). FWS pointed out in the final rule that the
critical habitats in northern Orange County “may require special management considerations or
protection to minimize impacts associated with habitat type conversion and degradation occurring in
conjunction with urban and agricultural development.”
b. Past Considerations of ESHA on the Park Site
As noted above in Section A, Part 3, Past Commission Action, the Commission issued Consent
Order CCC-11-CD-03 and Restoration Order CCC-11-RO-02 on April 14, 2011 for unpermitted
development on a portion of the Park Site and on the property owned by Newport Banning Ranch.
The violation occurred on three ‘polygons,’ located on the subject site and the adjacent Newport
Banning Ranch property. The Northeast and Northwest polygons are located approximately 300
feet to the west of the subject site, on the Newport Banning Ranch property. The Southeast Polygon
is located at the western portion of the subject site, and is located on both the City of Newport
Beach and Newport Banning Ranch property (See Exhibit 2). As part of the Consent and
Restoration Orders, the Commission found that the Southeast and Northwest polygons were
considered to be ESHA at the time the development took place, and required the two polygons to be
restored to support the California gnatcatcher. In the Enforcement Orders, the Commission stated
that a separate “analysis will be done by the Coastal Commission for any future coastal development
permit or other proceeding before the Coastal Commission on the subject properties.” This analysis
can be found in Section E, Environmentally Sensitive Habitat Areas, below.
c. Review by the Fish and Wildlife Service
The City of Newport Beach has requested technical review of the proposed project from the Fish
and Wildlife Service(FWS). FWS has written a letter dated April 27, 2012 which reviewed whether
the project would result in harm to or take of the California gnatcatcher (Exhibit 9, Page 3).
The FWS found that the project would not result in harm to the gnatcatcher. Although impacts to
3.95 acres of foraging and sheltering habitat are proposed, the project would result in creation or
restoration of 4.4 acres of gnatcatcher foraging habitat, would include measures to minimize
impacts, and would not result in temporary displacement of birds due to habitat availability on the
adjacent Newport Banning Ranch property. The FWS further found that operation and maintenance
of the park would not result in long term impacts to habitat or gnatcatchers due to measures
incorporated into the City’s proposal, such as signs, fencing, and non-native plant removal.
However, it is important to note that the Fish and Wildlife Service reviews whether projects will
result in a reduction in the abundance of a listed species, and allows for mitigation of impacts to
sensitive habitats if they determine that a particular project will not jeopardize the persistence of the
respective species. This stands in contrast with the requirement for protection of environmentally
sensitive habitat where it is located, as mandated by Coastal Act Section 30240 (Bolsa Chica Land
Trust v. Superior Court of San Diego (1999)71 Cal.App.4th 493, 507.)
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D.

DEVELOPMENT

Coastal Act section 30106 states (in relevant part) :
"Development" means, on land, in or under water, the placement or erection of any solid material or
structure; discharge or disposal of any dredged material or of any gaseous, liquid, solid, or thermal
waste; grading, removing, dredging, mining, or extraction of any materials; change in the density or
intensity of use of land, and … the removal or harvesting of major vegetation other than for
agricultural purposes…

Coastal Act section 30600 states in relevant part:
(a) Except as provided in subdivision (e), and in addition to obtaining any other permit
required by law from any local government or from any state, regional, or local agency,
any person, as defined in Section 21066, wishing to perform or undertake any
development in the coastal zone, other than a facility subject to Section 25500, shall
obtain a coastal development permit.
1. Introduction
As described above, mowing of the Disturbed Encelia Scrub has occurred repeatedly over the site’s
history without a coastal development permit. During mowing events, the Disturbed Encelia Scrub
is mowed to within a few inches of ground level. In the interim period between clearings, the
vegetation can reach heights of two to three feet.
Coastal Act Section 30600 states that development within the Coastal Zone requires a coastal
development permit. Coastal Act Section 30106 states that development includes the removal of
major vegetation. Therefore, whether the clearance of vegetation on the Park Site requires a permit
depends on whether the vegetation which is being cleared qualifies as major vegetation. The term
major vegetation is not defined in the Coastal Act or the Commission’s Code of Administrative
Regulations. In general, the Commission has typically interpreted major vegetation to consist of
vegetation which is ecologically significant. A more in-depth discussion of the criteria for major
vegetation is found in the Attorney General’s Office Opinion No. SO 77/39.

2. Attorney General’s Opinion
The Attorney General’s Office issued Opinion No. SO 77/39 on April 6, 1978 in response to a
question from Executive Director Joseph Bodovitz regarding the interpretation of Coastal Act
Section 30106 and how it applied to various agricultural activities(Exhibit 8). In answering the
question, the Opinion includes an analysis of the meaning of the term ‘major vegetation.’
The opinion concludes that the term ‘major’ in ‘major vegetation’ refers to the size and importance
of the vegetation. A determination of major vegetation can rely on a vegetation’s size, importance,
uniqueness, its relation to the environment in which it is located, or a combination of those factors.
Some examples of factors that could be considered include: the absolute size of a particular
specimen, the relative size of a specimen in relation to the average of the species, the total size or
extent of a number of specimens of a particular variety growing together regardless of the size of the
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individual specimen, the uniqueness of a particular specimen to a certain area, and whether the
vegetation was a necessary part of a scenic landscape or a wildlife habitat or in some other way part
of an integrated environment that depended on its presence to preserve other coastal resources.
Finally, the Opinion states that in close cases, the definition of major vegetation should be
interpreted broadly to ensure the habitat protection goals of the Coastal Act are carried out.

3. Analysis of Factors: Size and Importance/Uniqueness
a) Size
The first criteria listed by the Attorney General’s Opinion is the size of the vegetation. As described
above in Section C, the Disturbed Encelia Scrub is subject to recurrent mowing activities and
appears to grow to maximum heights of two to three feet between mowings. A height of two to
three feet for each plant is not a particularly notable size when compared to coastal sage scrub in
other areas. Coastal sage scrub in other areas of Orange County that are not subject to clearing
support larger, more robust, and older individual shrubs than the plant specimens on this site.
However, the extent of the area of the Disturbed Encelia Scrub on the Park Site could potentially be
significant. Although the vegetation is subject to regular disturbance, the Disturbed Encelia Scrub is
still a continuous patch of relatively pure California encelia which covers 3.3 acres. Much of the
area that was historically covered by coastal sage scrub in coastal Orange County has been
eliminated by development. The Disturbed Encelia Scrub on the Park Site is one of the very few
stands of coastal sage scrub remaining in coastal Orange County of substantial size, and as such, the
size of the 3.3 acre patch is significant.

b) Importance / Uniqueness
The Disturbed Encelia Scrub fits the description of “California encelia scrub alliance” (32.050.00)
defined by Sawyer, Keeler-Wolf, and Evens (2009) in the 2nd Edition of “A Manual of California
Vegetation” 9 . The membership rule applied by the 2009 manual for this alliance is dominance or
co-dominance of California sunflower with “at least 30% relative cover in the shrub canopy”. The
EIR states that the vegetation within the area of Disturbed Encelia Scrub is “dominated by bush
sunflower [i.e. California encelia, Encelia Californica] and deerweed (Lotus scoparius). The
understory consists of non-native grasses and forbs, including black mustard (Brassica nigra),
foxtail chess (Bromus madritensis ssp. rubens), Russian thistle (Salsola tragus), and tocalote
(Centaurea melitensis). Shrub cover of this area is approximately 50 to 60 percent overall.”
California encelia scrub alliance has a conservation status rank of G4S3, indicating that it is
sensitive and “vulnerable to extirpation or extinction” within the state of California.
The Park Site’s Disturbed Encelia Scrub vegetation is dominated by California encelia but also
includes both other native species such as deerweed as well as non-native species such as black
mustard and thistle as described in the project EIR. The site has been subject to large amounts of
disturbance over the years, including a major grading event which removed thousands of cubic
yards of earth from the site. Additionally, the site has been subject to mowing activities which have
9
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occurred since prior to the Coastal Act. There is an extensive record of mowing on the site, but it
does not include a clear record for every year. From the available evidence, the period between
mowings during Caltrans ownership appears to be around once a year. For the time in which the
City has maintained the property the period between mowings appears to be between once and twice
a year. Mowing of vegetation on the site prevents the development of the variation of species or
maturity that is present within what would be considered higher quality California sunflower coastal
sage scrub series.
In 2000 the US Fish and Wildlife Service determined that the block of land which includes the Park
Site and the adjacent Newport Banning Ranch property constitutes critical habitat for the California
gnatcatcher. One protocol gnatcatcher survey was conducted in 2009 on the Park Site. This survey
did not result in a sighting of gnatcatchers within the Disturbed Encelia Scrub. However, previous
protocol surveys on the Newport Banning Ranch property have identified gnatcatchers within
vegetation located 80 and 160 feet from the Disturbed Encelia Scrub. Additionally, non-protocol
sightings have identified gnatcatchers utilizing vegetation surrounding the Disturbed Encelia Scrub
on the slopes of the Park Site adjacent to West Coast Highway and Superior Avenue. Therefore, the
Disturbed Encelia Scrub vegetation on the Park Site is directly adjacent to habitat which is
documented to be utilized by the gnatcatcher.
The mowing of vegetation on the site temporarily eliminates the ability of the vegetation to serve as
gnatcatcher habitat during the time in which the vegetation is mowed to ground level. However, the
scientific literature and photographic record suggests that between mowings the vegetation can grow
to a point where it provides valuable ecological services to the California gnatcatcher in the form of
foraging and potential nesting habitat. Individual plants have been observed to reach a size between
mowings that is suitable for supporting the insect species gnatcatchers forage on and that meets the
average size that gnatcatchers use for nesting. The extent of the vegetation (3.3 acres) exceeds the
minimum breeding territory size requirement for gnatcatchers (2.5 acres). The Commission’s staff
ecologist has determined that if the disturbance of the vegetation were to cease, the vegetation
would be used by the federally threatened California gnatcatcher as foraging and potential nesting
habitat. Therefore, although there has been a large degree of disturbance to the site, the Disturbed
Encelia Scrub vegetation on the Park Site plays a significant ecological role in the surrounding area
in that it serves as habitat for a federally listed species.

4. Conclusion
Regarding the factor of vegetation size, the size of individual plants in the Disturbed Encelia Scrub
area is not significant, as the individual plants are prevented from reaching full stature and
robustness and the plant community is prevented from attaining the level of species diversity that
would exist in a mature stand of coastal sage scrub. However, the extent of vegetation is significant
in that the Disturbed Encelia Scrub covers an area of significant size. While mowing of vegetation
temporarily eliminates the habitat value of the Disturbed Encelia Scrub, the Disturbed Encelia Scrub
still provides an important ecological role in the time in which it is present.
The site has been subject to large amounts of disturbance, including grading of thousands of cubic
yards of export material from the site, and a history of recurrent mowing activities. Although
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neither Caltrans nor the City of Newport Beach requested a determination from staff, it is likely that,
prior to the designation of the gnatcatcher as a species threatened by extinction, Commission staff
would have determined that no CDP would be required for the clearance of vegetation due to the
disturbed nature of the site. However, the gnatcatcher is now a listed species and more is now
known regarding its habitat requirements. The available information shows that the vegetation on
the site meets its habitat requirements. Although no gnatcatcher has been sighted within the
vegetation, it is reasonable to infer that the gnatcatcher utilizes the Disturbed Encelia Scrub due to
protocol surveys and non-protocol sightings which have identified gnatcatchers in directly adjacent
habitat, and photographic evidence which shows that the vegetation meets the species’ habitat
requirements. Finally, pursuant to the AG Opinion, in close cases the definition of major vegetation
should be interpreted broadly to ensure the habitat protection goals of the Coastal Act are carried
out. Therefore, the habitat plays a significant ecological role in its support of a federally listed
species even with the degree of disturbance that has occurred on the site. The area of Disturbed
Encelia Scrub rises to the level of Major Vegetation due to its significant ecological role, and
pursuant to Coastal Act Section 30600, the removal of the Disturbed Encelia Scrub requires a
coastal development permit.
The Commission has not authorized a coastal development permit for the clearance of major
vegetation on the Park Site and the clearance of vegetation on the site which has occurred has been
unpermitted. When considering new development on the site, the site should be viewed as though
the unpermitted development did not occur. As further explained in Section E, below, pursuant to
the biological memo from Dr. Jonna Engel, the Disturbed Encelia Scrub constitutes ESHA.

5. No Vested Rights Claim Application From the City
No coastal development permit has been issued for the removal of major vegetation on the project
site. As noted above, it is the City’s position that they are exempt from permit requirements because
they are continuing the maintenance activities which have occurred on the site since the early
1970s. In other words, the City has suggested that they have a ‘vested right’ to the regular clearing
of vegetation on the site, and that the regular mowing activities, do therefore, not require a coastal
development permit.
Coastal Act Section 30106 defines the definition of development to include the removal of major
vegetation and Coastal Act Section 30600 states that development within the Coastal Zone requires
a coastal development permit. As noted above, the subject site contains major vegetation and, thus,
pursuant to the Coastal Act, any removal of the major vegetation requires a property owner to apply
for and obtain a coastal development permit from the Commission before such removal.
One exception to the general requirement that one obtain a coastal development permit before
undertaking development within the coastal zone is that if one has obtained a ‘vested right’ to
undertake the development prior to enactment of Proposition 20 or the Coastal Act, a permit is not
required. Under Proposition 20, if property is within 1000 yards landward of the mean high tideline,
then that property is subject to the permit requirements of Proposition 20 (former Pub. Res. Code,
Section 27104). The entire site is within 1000 yards of the mean high tide line and was therefore
subject to Proposition 20’s permitting requirements.
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Coastal Act Section 30608 exempts development subject to vested rights from permit requirements.
In addition, the California Coastal Zone Conservation Act of 1972 (aka Proposition 20, “the Coastal
Initiative”) had its own vested rights provision, former PRC section 27404, which stated, in relevant
part:
If, prior to November 8, 1972, any city or county has issued a building permit, no person
who has obtained a vested right thereunder shall be required to secure a permit from the
regional commission; providing that no substantial changes may be made in any such
development, except in accordance with the provisions of this division. Any such person
shall be deemed to have such vested rights if prior to November 8, 1972, he has in good
faith and in reliance upon the building permit diligently commenced construction and
performed substantial work on the development and incurred substantial liabilities for work
and materials necessary therefor.
The procedural framework for Commission consideration of a claim of vested rights is found in
Sections 13200 through 13208 of Title 14 of the California Code of Regulations. These regulations
require that the individual(s) or organization(s) asserting the vested right, make a formal ‘claim’
with the Commission, that staff prepare a written recommendation for the Commission and that the
Commission determine, after a public hearing, whether to acknowledge the claim.
Although Section 30608 provides an exemption from the permit requirements of the Coastal Act if
one has obtained a vested right in a development, neither the Coastal Act nor the Commission’s
regulations articulate any standard for determining whether a person has obtained such a right.
Thus, to determine whether the Coastal Act’s vested rights exemption applies, the Commission
relies on the criteria for acquisition of vested rights as developed in the case law applying the
Coastal Act’s vested right provision, as well as in common law vested rights jurisprudence. The
burden of proof is on the claimant to substantiate the claim of vested right. (14 CCR § 13200).
Based on these cases, the standard of review for determining the validity of a claim of vested rights
is summarized as follows:
1. The claimed development must have received all applicable governmental approvals needed to
undertake the development prior to January 1, 1977. Typically this would be a building permit or
other legal authorization, and
2. The claimant must have performed substantial work and incurred substantial liabilities in good
faith reliance on the governmental approvals. The Commission must weigh the injury to the
regulated party from the regulation against the environmental impacts of the project and ask
whether such injustice would result from denial of the vested rights claim as to justify the impacts
of the activity upon Coastal Act policies. (See, Raley v. California Tahoe Regional Planning
Agency (1977) 68 Cal.App.3d 965, 975-976).
If the Commission finds that a claimant has a vested right for a specific development, that claimant
is exempt from CDP requirements to complete that specific development only. Any substantial
changes to the development after November 8, 1972 will require a CDP. If the Commission finds
that a claimant does not have a vested right for the particular development, then the development is
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subject to coastal development permit requirements pursuant to the Coastal Act and a claimant must
submit a coastal development permit application to seek approval for its development.
For the present matter, there is major vegetation on the subject site and any removal of this
vegetation constitutes development which triggers the requirement for the City to seek approval of a
coastal development permit application for the removal of the vegetation. To date, the Commission
has not issued any coastal development permits for mowing of the major vegetation at the subject
site. Further, an applicant claiming a vested right in certain development must submit a vested
rights claim application to the Commission before the applicant can establish a legal vested right in
development in the coastal zone. (See, LT-WR v. Coastal Commission (2007) 152 Cal.App.4th 770,
783-786.) The City of Newport Beach has not submitted a vested rights application, and,
additionally, prior to the City’s ownership, Caltrans never applied for a vested rights determination
from the Commission which, as noted above, is required to establish a vested right in development.
Thus, since the Commission has not approved any vested rights claim for mowing of the major
vegetation at the subject site, the City cannot maintain it has a vested right to mow the major
vegetation on the subject site. Even if the City applies for a vested rights determination, it is
unclear if periodic mowing would even qualify as an activity that would merit the evaluation of a
vested rights determination because a party does not typically perform substantial work and incur
substantial liabilities when engaging in annual or semi-annual mowing on a parcel. Moreover,
mowing of a site’s major vegetation is likely not an activity that would qualify for a vested rights
determination because the City’s claim that it has authority to mow the site in perpetuity is one that
has no defining point of completion while a vested right typically applies in situations where there
is a beginning and an end to a government-approved construction project. (See, Avco Community
Developers, Inc. v. South Coast Regional Commission (1976) 17 Cal.3d 785, 791; see, also, Billings
v. California Coastal Commission, (1980) 103 Cal.App.3d 729, 735.)
Therefore, it is the Commission’s position that since neither Caltrans nor the City ever applied for a
vested right in the mowing, neither can claim it has established a vested right for the ongoing
mowing of major vegetation at the site, and that activity is subject to coastal development permit
requirements pursuant to the Coastal Act. The Commission cannot consider and decide a matter
which has not been applied for, presented and noticed and as such cannot consider this implicit
claim for a vested right within a permit application.
In a letter, dated July 9, 2012, the City argues that “[t]he City’s ongoing maintenance activities predate the Coastal Act and, in any event, the City has a vested right to continue that ongoing preCoastal Act use.” The City seems to be making two different arguments, a claim that the mowing is
exempt maintenance and a claim that the City has a vested right to continue mowing.
The City claims its mowing activities are maintenance activities which pre-date the Coastal Act
and, as such, it never needed a CDP to conduct maintenance on the subject site. In other words, the
City claims its mowing activities constitute exempt maintenance. As the staff report notes, below,
the subject site contains extensive areas of ESHA within the proposed active park. Pursuant to
section 30610(d) of the Coastal Act, certain maintenance activities are exempt from CDP
requirements except methods of maintenance that involve a risk of substantial adverse
environmental impact as dictated by the Commission’s regulations. Under section 13252 of the
Commission’s regulations, the exemption does not apply when the maintenance activity involves
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the use of mechanized equipment within ESHA. Therefore, the City’s “ongoing maintenance” is
not exempt maintenance, constitutes development and is unpermitted development because the City
has never acquired a CDP for its mowing activities in ESHA.
As noted above, the City is required to submit a vested rights claim application to the Commission
before it can claim it has established a vested right. Therefore, it cannot claim it has a vested right
unless the Commission has already acted on a vested rights claim by the City. The City relies on an
appellate court case, Monterey Sand Company v. CCC (1987) 191 Cal.App.3d 169 (“Monterey Sand
Co.”), for the general proposition that it doesn’t need a CDP for its ongoing mowing activities
because it has a vested right to continue these activities under the premise that the mowing is a
“continued operation,” with Caltrans having started the operations before Prop. 20. In Monterey
Sand Co., the plaintiff challenged the Commission’s denial of a vested rights application and the
court held that the plaintiff had established a vested right in its continued operation of sand
extraction from Monterey Bay because it established it had all the requisite permits from governing
regulatory agencies before passage of Proposition 20. (Id. at pp 175-179.) In stark contrast, the
City has never applied for a vested rights determination, and thus stands inapposite to the plaintiff
in Monterey Sand Co. Moreover, since neither the City nor Caltrans has ever applied for a vested
rights claim determination, the City cannot use this coastal development permit application process
as a forum to assert its mowing activities on the subject property is a type of activity that would
qualify for a vested rights claim. Rather, the Commission may only make this determination during
a properly noticed and scheduled hearing that clearly indicates that the Commission will be
considering a vested rights application on its agenda. (14 CCR §§ 13059, 13200-13204.) Therefore,
since the City has not applied for a vested rights claim determination, there has been no noticing or
scheduling of such a vested rights claim, thus the Commission cannot consider the merits of such a
claim at this time.
Monterey Sand Co. also establishes why a vested rights claim would be unlikely to succeed. The
court explained that “[t]he foundation of the vested rights doctrine is estoppel which protects a party
that detrimentally relies on the promises of the government.” (Id. at 177.) Unlike in Monterey
Sand Co., where the State had approved a lease prior to enactment of the Coastal Act and the
mining company had made significant investments in reliance on that lease, the City has not
identified any past promises by the state regarding the mowing activity nor has it identified any
significant investments that it made in order to continue the mowing activity.

6. City’s Nuisance Abatement Goes Beyond What is Necessary to Abate the Newport Beach Fire
Department’s Declared Nuisance
In its letter, dated July 9, 2012, the City argues that its “on-going maintenance activities are legal
because they constitute nuisance abatement which is not subject to coastal development permit
requirement.” To support its position, the City has submitted a “Notice of Nuisance,” dated June 8,
2012, issued by the Newport Beach Fire Marshal likely in response to the Commission’s prior staff
report on this project, for the November 2011 Commission meeting, which noted that the City could
not rely on a claim of nuisance abatement of the Sunset Ridge property when it never followed its
own abatement procedures, as dictated in Newport Beach Municipal Code section 10.48.030
“Notice of Nuisance.” The City’s Notice of Nuisance on June 8, 2012 does not have retroactive
effect and is entirely irrelevant to the mowing activities that occurred prior to June 8, 2012.
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Pursuant to Newport Beach Municipal Code section 10.48.020, the Fire Marshal may declare and
abate a public nuisance under limited circumstances including the following:
A. Weeds growing upon highways, streets, sidewalks, parkways or private property in the
City.
B. Dry grass, stubble, brush, garden refuse, litter or other flammable material which
constitutes a fire hazard or which, when dry, will in reasonable probability constitute a fire
hazard.
C. Poison oak and poison ivy when the location of such plants constitutes a menace to the
public health.
D. All rubbish, refuse and dirt upon parkways or sidewalks and all rubbish and refuse
upon private property in the City. (Ord. 2001-2 § 2, 2001: Ord. 1194 § 2 (part), 1966)
In its Notice of Nuisance, the Fire Marshal appeared to rely on subsection (B) as grounds for
requiring the City to abate the nuisance on the subject site. The Notice of Nuisance findings
conclude that “the property will need to be cleaned of all dry grass, stubble, brush, garden refuse,
litter, or other flammable material that constitutes a fire hazard or that will when dry.” The City’s
nuisance abatement, however, is subject to coastal development permit requirements because the
Fire Marshal’s recommended abatement activities go beyond what is necessary to abate a nuisance.
Notably, the Fire Marshal did not include the qualifying language in Newport Beach Municipal
Code section 10.48.020(B) which allows for clearing if the vegetation will, “in reasonable
probability,” constitute a fire hazard when the vegetation is dry.
In Citizens for a Better Eureka v. Coastal Commission (“CBE”) (2011) 196 Cal.App.4th 1577, the
court established the following “workable rule” when evaluating activities targeted at abating a city
or county declared nuisance: “[W]here a local government properly declares a nuisance and
requires abatement measures that are narrowly targeted at abating the declared nuisance, those
measures do not require a [CDP]. On the other hand, a CDP is required if the development “activity
exceeds the amount necessary” “simply to abate the nuisance.”(Id. at p. 1585.) In CBE, the court
upheld the Commission’s findings that the plaintiff’s abatement activities to allegedly comply with
the City of Eureka’s nuisance declaration to clean up contaminated soils, cut weeds and pick up
litter on plaintiff’s project site, went beyond what was necessary to abate the nuisance. (Id. at p.
1586.) The court agreed with the Commission’s position that plaintiff’s proposed abatement which
incorporated a wetland fill and restoration aspect of development involved “environmental and
regulatory issues significantly beyond those presented in the ‘site remediation’ portion of the
development in which the nuisances indentified by the City—contaminated soil, rubbish, and
overgrown vegetation—would be abated.” (Id. at p. 1587.) As such, the court concluded that the
plaintiff needed to attain a CDP for any activity that goes beyond what is necessary to abate a
nuisance. (Ibid.)
Similarly, the Newport Beach Fire Department, in its Notice of Nuisance goes beyond what is
necessary to abate the nuisance on the subject property when it declared that the City must clean the
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subject property “of all dry grass, stubble, brush, garden refuse, litter, or other flammable material
that constitutes a fire hazard or that will when dry.” Without more direction, the abatement
procedures will exceed what is necessary to abate the nuisance. Generally, the Commission does
not require a property owner to seek a CDP for fuel modification activities within a certain distance,
usually 100 feet, of structures consistent with local government fire codes. The City has a similar
provision in its Municipal Code. Any clearing beyond the generally allowed fuel modification area
close to structures requires a coastal development permit. In cases where a local government has
declared a nuisance due to fire hazards on a site and required abatement of the entire site, going
beyond the typically-allowed clearing of vegetation within 100 feet from a structure, the
Commission would look at the habitat of the site to determine which species on the site do not
present a fire hazard and work with the local government in the CDP context to create a detailed,
narrowly-tailored fuel management plan that does not have significant adverse effects on coastal
resources. Dr. Engel, contrary to the City’s allegation 10 , characterizes the subject site, in particular
the Disturbed Encelia area, as containing extensive areas of ESHA since the Commission, as noted
below, considers the subject site condition as though the unpermitted mowing did not occur, with
the primary species in that area being the fire resistant plant species, Encelia californica. The 3.3acre Disturbed Encelia area on the subject site also consists of fire resistant, and native, deerweed
(Lotus scoparius). The Newport Beach Fire Department (See Exhibit 11) and the Orange County
Fire Authority 11 (Exhibit 17) both list the Encelia californica and deerweed as fire resistant species.
The Orange County Fire Authority states that Encelia californica is “[a]cceptable in all fuel
modification wet and dry zones in all locations” where a fuel modification zone is defined as a
“strip of land where combustible native or ornamental vegetation has been modified and partially or
totally replaced with drought tolerant, fire resistant, plants.” Based on this, Orange County
essentially advises its residents to plant Encelia californica in all fuel modification zones throughout
the county. Thus, the City’s suggestion that abatement of the nuisance on the subject site requires
complete clearing of the property goes beyond what is required to eliminate fire hazards on the
subject site since a majority of the Disturbed Encelia area on the subject site contains fire resistant
plant species, like Encelia californica and deerweed (Lotus scoparius). Therefore, while the Coastal
Act recognizes the City’s power to declare, prohibit, and abate a nuisance as provided in section
30005, its abatement activities go beyond what is required to abate the declared nuisance and, thus,
those activities are not exempt from permitting requirements and the City must apply for a CDP if it
wishes to abate a nuisance by clearing areas beyond the areas 100 feet from structures on the
subject site.

E.

ENVIRONMENTALLY SENSITIVE HABITAT AREAS

Coastal Act Section 30107.5 states:

10

The City is completely in error when it declared, in its letter, that “Dr. Engel further states that but for the
City’s mowing, the disturbed vegetation would be closely spaced and include highly flammable and
undesirable plant species, such as black mustard and thistle.” The City does not cite to a specific document
to support its assertion that Dr. Engel made such a statement. And, in fact, the City cannot support this
position because Dr. Engel never made this statement.
11
http://www.ocfa.org/_uploads/pdf/guidec05.pdf
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"Environmentally sensitive area" means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments.
Coastal Act Section 30240 states:
(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be allowed
within those areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks and
recreation areas shall be sited and designed to prevent impacts which would significantly
degrade those areas, and shall be compatible with the continuance of those habitat and
recreation areas.
The City’s certified Land Use Plan Section 4.1.1 includes the following policies regarding
Environmentally Sensitive Habitat Areas (in relevant part):
Another important habitat within the City of Newport Beach is coastal sage scrub (CSS). Although
CSS has suffered enormous losses in California (estimates are as high as 85%), there are still
thousands of acres in existence and this community type is no longer listed as rare by CDFG.
Nevertheless, where CSS occurs adjacent to coastal salt marsh or other wetlands, or where it is
documented to support or known to have the potential to support rare species such as the coastal
California gnatcatcher, it meets the definition of ESHA because of its especially valuable role in the
ecosystem. CSS is important transitional or edge habitat adjacent to saltmarsh, providing important
functions such as supporting pollinators for wetland plants and essential habitat for edge-dependent
animals like several species of butterflies that nectar on upland plants but whose caterpillars require
wetland vegetation. CSS also provides essential nesting and foraging habitat for the coastal
California gnatcatcher, a rare species designated threatened under the Federal Endangered Species
Act.
4.1.1-1. Define any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily disturbed
or degraded by human activities and developments as an environmentally sensitive habitat area
(ESHA). Using a site-specific survey and analysis by a qualified biologist, evaluate the following
attributes when determining whether a habitat area meets the definition of an ESHA:
A. The presence of natural communities that have been identified as rare by the California
Department of Fish and Game.
B. The recorded or potential presence of plant or animal species designated as rare, threatened, or
endangered under State or Federal law.
C. The presence or potential presence of plant or animal species that are not listed under State or
Federal law, but for which there is other compelling evidence of rarity, such as designation as a 1B
or 2 species by the California Native Plant Society.
…
E. The degree of habitat integrity and connectivity to other natural areas. Attributes to be evaluated
when determining a habitat’s integrity/connectivity include the habitat’s patch size and connectivity,
dominance by invasive/non-native species, the level of disturbance, the proximity to development,
and the level of fragmentation and isolation. Existing developed areas and existing fuel modification
areas required by the City of Newport Beach Fire Department or the Orange County Fire Authority
for existing, legal structures do not meet the definition of ESHA.
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4.1.1-4. Protect ESHAs against any significant disruption of habitat values.
4.1.1-6. Require development in areas adjacent to environmentally sensitive habitat areas to be sited
and designed to prevent impacts that would significantly degrade those areas, and to be compatible
with the continuance of those habitat areas.
4.1.1-7. Limit uses within ESHAs to only those uses that are dependent on such resources.
4.1.1-9. Where feasible, confine development adjacent to ESHAs to low impact land uses, such as
open space and passive recreation.
4.1.1-10. Require buffer areas of sufficient size to ensure the biological integrity and preservation of
the habitat they are designed to protect. Terrestrial ESHA shall have a minimum buffer width of 50
feet wherever possible. Smaller ESHA buffers may be allowed only where it can be demonstrated
that 1) a 50-foot wide buffer is not possible due to site-specific constraints, and 2) the proposed
narrower buffer would be amply protective of the biological integrity of the ESHA given the sitespecific characteristics of the resource and of the type and intensity of disturbance.
4.1.1-11. Provide buffer areas around ESHAs and maintain with exclusively native vegetation to
serve as transitional habitat and provide distance and physical barriers to human and domestic pet
intrusion.
4.1.1-12. Require the use of native vegetation and prohibit invasive plant species within ESHAs and
ESHA buffer areas.
4.1.1-15. Apply the following mitigation ratios for allowable impacts to upland vegetation: 2:1 for
coastal sage scrub; 3:1 for coastal sage scrub that is occupied by California gnatcatchers or
significant populations of other rare species; 3:1 for rare community types such as southern
maritime chaparral, maritime succulent scrub; native grassland and1:1 for southern mixed
chaparral. The ratios represent the acreage of the area to be restored/created to the acreage
impacted.
4.1.1-17. In conjunction with new development, require that all preserved ESHA, buffers, and all
mitigation areas, onsite and offsite, be conserved/dedicated (e.g. open space direct dedication, offer
to dedicate (OTD), conservation easement, deed restriction) in such a manner as to ensure that the
land is conserved in perpetuity. A management plan and funding shall be required to ensure
appropriate management of the habitat area in perpetuity.
4.2.2-3. Require buffer areas around wetlands of a sufficient size to ensure the biological integrity
and preservation of the wetland that they are designed to protect. Wetlands shall have a minimum
buffer width of 100 feet wherever possible. Smaller wetland buffers may be allowed only where it
can be demonstrated that 1) a 100-foot wide buffer is not possible due to site-specific constraints,
and 2) the proposed narrower buffer would be amply protective of the biological integrity of the
wetland given the site-specific characteristics of the resource and of the type and intensity of
disturbance.

Environmentally Sensitive Habitat Areas (ESHA) are areas in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an ecosystem
and which could be easily disturbed or degraded by human activities. Coastal Act Section 30240
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states that ESHA shall be protected against any significant disruption of habitat values, and only
uses dependent on those resources shall be allowed within those areas.
The City’s certified Land Use Plan also contains policies regarding protection of ESHA. These
include limitation of areas adjacent to ESHA to low impact land uses(Policy 4.1.1-9), requirements
for buffers vegetated with native vegetation (Policies 4.1.1-10, 4.1.1-11), a ratio of 2:1 mitigation
for impacts to non-ESHA upland vegetation (Policy 4.1.1-15), and conservation in perpetuity of
ESHA and ESHA buffers (Policy 4.1.1-17).

1. Coastal Sage Scrub
Coastal sage scrub (CSS) is a general vegetation type characterized by special adaptations to fire
and low soil moisture. In addition to twenty or so species of perennial shrubs, such as California
sage brush, CSS is home to several hundred species of forbs and herbs, such as the California
poppy. For convenience in mapping and management, CSS periodically has been divided into many
types and sub-types, such as “southern coastal bluff scrub” and “Diegan sage scrub,” based on
geographic location, physical habitat, and species composition.
It is important to recognize that coastal sage scrub, as a habitat type, can qualify as ESHA
regardless of the presence of California gnatcatchers. Indeed, if the gnatcatcher became extinct,
CSS could still be ESHA. Section 30107.5 of the Coastal Act states, “Environmentally sensitive
area’ means any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily disturbed
or degraded by human activities and developments.” CSS is easily degraded and in fact has been
destroyed by development over large areas of the state. About 2.5% of California’s land area was
once occupied by CSS. In 1981, it was estimated that 85% to 90% of the habitat type had been
destroyed state-wide and, in 1991, it was estimated that San Diego, Orange, and Riverside counties
had lost 66% of their CSS 12 . Current losses in these counties are higher and losses in the coastal
zone have undoubtedly been much higher. Compared to its natural distribution and abundance, CSS
is in decline and it is in decline because it has been destroyed by human activities.
In the heart of urban environments, CSS may still support many bird species when there is
sufficient open space to include coyotes in the system. Specifically, coyotes prey on those
predatory animals that prey on bird eggs and young, which enhances the survival rate of bird
species in areas when coyotes are present in a biological system. CSS within urban environments
can also provide refuges for sensitive bird species, such as the gnatcatcher, that may repopulate
larger preserves nearby that may be severely impacted by events such as fires that reduce or destroy
that preserve’s population (i.e. ‘rescue effect’). High quality coastal sage scrub also may be of
significant value in heavily urbanized areas by contributing to the local diversity of vegetation, even
12

Westman, W.E. 1981. Factors influencing the distribution of species of California coastal sage scrub. Ecology
62:439-455; Michael Brandman Assoc. 1991. A rangewide assessment of the California gnatcatcher. A report
to the Building Industry Association of Southern California cited by J.E. O’Leary, et al. 1994, Bibliographies
on coastal sage scrub and other related malascophyllous shrublands of Mediterranean-type climates.
California Wildlife Conservation Bulletin No. 10.
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if it is so isolated as to lose much of its wildlife value. In addition, some categories of coastal sage
scrub, such as southern coastal bluff scrub, are so rare that they may be inherently deserving of
protection wherever they are found.
It is evident that coastal sage scrub is a habitat that could qualify for the designation as ESHA under
the Coastal Act, regardless of the on-site presence of the California gnatcatcher or any other
particular species. However, that fact does not imply that every particular stand of vegetation
designated as “coastal sage scrub” is ESHA. Section 30240 of the Coastal Act protects ESHA from
any significant disruption of habitat values and confers considerable protection to adjacent areas.
Given the far reaching implications of designating an area as ESHA, it is incumbent upon the
Commission to use this designation with regard to a general category of habitat, such as coastal
sage scrub, only where the local habitat itself meets the test of being rare or especially valuable
because of its special nature or role in an ecosystem. Therefore, a local area could certainly be an
ESHA if it provides an important function in a local ecosystem, regardless of its regional
significance. In summary, a case-by-case analysis is required.

2. ESHA Determination
The Commission’s staff ecologist, Dr. Jonna Engel, visited the Park Site on September 15, 2010,
December 15, 2010, and June 7, 2011. The Commission’s staff ecologist has written a Biological
Memorandum for the previous Sunset Ridge Park Project(CDP 5-10-168). The staff ecologist has
reviewed the current, revised Sunset Ridge Park project (CDP 5-11-302) and has found that
although portions of the project have changed, the Biological Memorandum is still appropriate to
describe the habitat on the Park Site.
The Commission’s ecologist has visited the site, reviewed vegetation data for the site, and reviewed
protocol gnatcatcher surveys between 1992 and 2009, and nonprotocol observations by Hamilton
Biological. The Memorandum (Exhibit 7) states that the site contains ESHA:
Based on the vegetation and ESHA maps; the vegetation I observed during my site visits,
and the gnatcatcher survey data, I have delineated an area of ESHA that I call “ESHA
East” (Figure 12). From the extensive history of gnatcatcher survey data it is clear that the
disturbed coastal sage, coastal bluff, and maritime succulent scrub within the area provide
an especially valuable ecosystem service by furnishing critical habitat utilized by the
California gnatcatcher for nesting, breeding, foraging, and dispersal; the critical habitat is
also easily disturbed by human activities, as evidenced by bare areas (road), imported fill,
and graded areas, and therefore meets the definition of ESHA in the Coastal Act.
The Commission’s staff ecologist prepared the above memo for coastal development permit No. 510-168. However, the Commission’s staff ecologist has reviewed the materials for the currently
proposed project and finds that the Biological Memorandum which was previously prepared is
suitable to address the areas of ESHA for the currently proposed project. The Commission’s staff
ecologist has determined that the area designated as ESHA on Figure 12 of Exhibit 7 qualifies as
ESHA. The Commission finds that the area of ESHA rises to the level of ESHA because it provides
an especially valuable ecosystem service by providing critical habitat that may be utilized by the
California gnatcatcher, a federally threatened species and California Species of Special Concern, for
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nesting, breeding, foraging and dispersal; the critical habitat is also easily disturbed by human
activities as evidenced by bare areas (road), imported fill, and graded areas on the property and
therefore meets the definition of ESHA in Section 30107.5 of the Coastal Act.
The Commission’s staff ecologist has also determined that the Disturbed Encelia Scrub qualifies as
ESHA. From the Biological Memorandum (Exhibit 7):
BonTerra mapped 0.53 acres of “Encelia Scrub”, 3.64 acres of “Disturbed Encelia Scrub”,
and 0.21 acres of “Encelia/Ornamental Scrub” (Figure 3). The western-most area that
BonTerra mapped as “Encelia Scrub” is an area that has a history of California
gnatcatcher use and is an area I include in my “ESHA East” delineation (see ESHA
discussion below and Figure 12). In addition to the “Encelia Scrub” patch that is included
in my “ESHA East” delineation, there are several patches of “Encelia Scrub” along West
Coast Highway and Superior Avenue (Figure 7; BonTerra Exhibit 2, Detailed vegetation
types and other areas). All of these patches are adjacent to or very close to the large patch
(approximately 3.3 acres) of “Disturbed Encelia Scrub” (Figure 3). The patches of
“Encelia Scrub” (Figure 7) along the slope are within areas where foraging gnatcatchers
have been observed by Robb Hamilton (Figure 30).
California sunflower is one of the dominant native scrub species found in the coastal scrub
communities on the City and Newport Banning Ranch property. Weaver (1998) found that
gnatcatcher densities in northern San Diego County were highest in areas where California
sunflower or California buckwheat were co-dominate with sagebrush. Both areas mapped as
“Disturbed Encelia Scrub” by BonTerra are areas routinely mowed once or twice a year to
ground level by the City and Newport Banning Ranch.
Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:
The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel modification
and weed abatement purposes and contains a high percentage of non-native weeds;
therefore, it is not considered special status.
I disagree with this statement and believe that in absence of the routine mowing, the areas
identified as “Disturbed Encelia Scrub” would become dense stands of robust, nearly pure,
California sunflower. California sunflower is a fast growing shrub and if it wasn’t mowed it
would reach heights of two to three feet over one growing season.
During my site visits I have seen these areas numerous times and have observed how closely
spaced the mowed individual California sunflower plants are to each other. I have also
reviewed the photographs of fresh growth during the growing season in Robb Hamilton’s
December 10, 2009 memorandum to Janet Johnson Brown, City of Newport Beach, “Review
of Biological Resource Issues, Sunset Ridge Draft EIR” and I have no doubt that these areas
would be dominated by California sunflower suitable for gnatcatcher foraging and possibly
nesting without continued mowing. If the periodic mowing is legal, this area would not be
ESHA, however, if the mowing is not legal, the area would be ESHA.
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The Commission’s staff ecologist has found that, in the absence of disturbance, the area of
Disturbed Encelia Scrub would become a dense stand of relatively pure California encelia that
would be suitable for gnatcatcher foraging and potentially nesting and would qualify as ESHA. As
described in Section D, above, the Disturbed Encelia Scrub qualifies as major vegetation.
Therefore, the clearance of the Disturbed Encelia Scrub which has occurred on the Park Site should
be viewed as unpermitted development. When the Commission considers evidence of resources
existing on a proposed project site where unpermitted development has taken place, it evaluates the
extent of the resources on a subject site as though the unpermitted development had not occurred.
(See, e.g., LT-WR v. Coastal Commission (2007) 152 Cal.App.4th 770, 796-797.) In this case, the
proposed project would rely on the unpermitted mowing of the Disturbed Encelia Scrub. Therefore,
the site should be treated as though the mowing did not occur, i.e. the Disturbed Encelia Scrub
should be treated as though it is a mature stand of encelia scrub.
The federally listed California gnatcatcher has been mapped within close vicinity to the Disturbed
Encelia Scrub. A mature stand of encelia scrub would be utilized by the gnatcatcher for foraging
and potentially nesting. The vegetation, at 3.3 acres, is within the range of minimum breeding
territory sizes for the gnatcatcher. The vegetation is easily degraded by human activity and
development, as is seen by the areas of cleared vegetation on the Park Site and on adjacent areas.
Therefore, the Disturbed Encelia Scrub serves as a habitat for a federally listed species and plays a
special role in the ecosystem which could easily be degraded by human activity. Therefore, the
Disturbed Encelia Scrub qualifies as ESHA.
In its letter, dated July 9, 2012, the City argues that since the Commission did not comment on its
draft EIR when the City circulated it for the Sunset Ridge project then the Commission is precluded
from claiming that the Disturbed Encelia area constitutes ESHA. While the Commission makes
every effort to submit comments to a lead agency on its draft EIR findings as the findings relate to
the Coastal Act policy considerations, due to severe Commission staff time restraints, staff cannot
always submit written comments to a lead agency before the end of the draft EIR comment period.
The conclusions of the EIR, however, do not in any way limit the Commission’s evaluation of the
project’s consistency with Coastal Act requirements. Coastal Act section 30621 requires the
Commission to review CDP applications de novo. The City’s argument that the EIR limits the
Commission’s review is inconsistent with this requirement. Further, Public Resources Code section
21174 provides that where CEQA and the Coastal Act conflict, the Coastal Act controls.
Therefore, the City’s position that the Commission cannot make an ESHA finding that differs from
the City’s certified EIR is incorrect.
As proposed, the project would result in the complete elimination of the Disturbed Encelia Scrub
and its replacement with the southern soccer field, a portion of the baseball field, children’s
playground, concrete sidewalks, manufactured slopes, and native and non-native landscaping.
Therefore, development of the Park Site would result in development within ESHA. The proposed
development is not a resource dependent use. The proposed project is therefore inconsistent with
Coastal Act Section 30240 regarding preservation of environmentally sensitive habitat areas and the
project must be denied.
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3. Potential Impacts from Development Adjacent to ESHA
In Sections E.1 through E.2 above, the Commission has explained the rationale for concluding that
ESHA is present on the subject site in the areas labeled ESHA East and ESHA West, and that the
area labeled as Disturbed Encelia Scrub is also ESHA. Aside from the fact that the proposed
project would directly impact the Disturbed Encelia Scrub, there are other issues related to
protecting the other ESHA areas located on site and adjacent to the site. These issues are described
below.
a. Maintenance Access Road
An existing maintenance access road is located partly off and partly on the Park Site. The road runs
from approximately 260 feet west of the subject site, through the Southeast Notice of Violation
polygon, and onto the subject site. This access road is currently used by the City to access the Park
Site for maintenance of the site. The Commission found in Consent order CCC-11-CD-03 and
Restoration order CCC-11-RO-02 that the existing maintenance road has historically existed on the
site, that the areas located immediately to the north and south of the access road are considered to
be ESHA, and required the vegetation to be restored to support the California Coastal Gnatcatcher.
Coastal Act Section 30240 requires that development in areas adjacent to ESHA shall be sited and
designed to prevent impacts which would significantly degrade ESHA, and shall be compatible with
the continuance of ESHA. The proposed project would result in replacement of gravel on the road
and the continued use of the access road to allow City maintenance vehicles, emergency vehicles,
and shuttles for disabled members of the public to access the site. Studies have shown that the
California gnatcatcher can become accustomed to some disturbance by vehicles. That disturbance is
best accommodated in situations where the bird can easily fly over the disturbed area (i.e. narrow
roads), and where there is appropriate habitat immediately on either side of the road. As proposed,
usage of the road for the park would continue to be infrequent and would therefore not pose impacts
to adjacent habitat.
However, future increases in the frequency of use of the access road could result in additional noise
or disturbance impacts which could be inconsistent with the continuance of the adjacent ESHA
areas. Maintenance of a low level of use of the access road is necessary in order to ensure in order
to find that usage of the access road is consistent with Coastal Act Section 30240. If conditioned to
ensure that the usage of the access road would not result in a level of use which would impact the
adjacent ESHA, such usage would be consistent with Coastal Act Section 30240 regarding
development in areas adjacent to ESHA.
b. Intensity of Use
The project would result in a significant change in the type of vegetation and the level of human
activity on the site. If not properly mitigated, these changes have the potential to cause significant
impacts to adjacent ESHA. The most common cause of gnatcatcher nest failure is predation which
accounts for up to 66 percent of nest failures in some areas. Predation is more prevalent where
native habitat edges up against urban or urban/rural development. Development of an active sports
field will attract species associated with urban development to the project site, such as crows,
cowbirds, raccoons, rats, and skunks. Additionally, development on the site will lead to an increase
in the levels of trash (i.e. plastic, paper, and food debris) on the site. Numerous nest predators such
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as raccoons, rats, and skunks thrive along the edges of development where trash and debris are
often accessible. Introduction of these species has the potential to displace native species from the
site due to competition with the introduced species and increased risk of predation. One way to
minimize gnatcatcher predation is to encourage coyote foraging on the property. Coyotes are known
to reduce gnatcatcher predator populations and to decrease the intensity of gnatcatcher predation.
However, as proposed, the project includes property fencing along the western edge of the property
which may be inadequate to ensure adequate access of large predators such as the coyote to the site.
The proposed construction of a park on the site would result in landscaping requiring increased
irrigation which could encourage the spread of invasive species on the site. Irrigation associated
with the sports fields and landscaping encourages the replacement of native ants with the Argentine
Ant, an invasive species which prefers wetter soil conditions. Invasive ants such as the Argentine
ant (Linepithema humile) can be abundant in landscaped areas and can move up to 1400 feet toward
native habitat from an urban or urban/rural boundary. Argentine ants are both documented
predators of gnatcatcher nestlings and a species that results in alterations to the native arthropod
community by reducing their diversity and abundance. Alterations in the composition of the native
arthropod community may potentially result in a reduction or alteration of the food source of a
federally threatened species.
The proposed project would result in alterations to adjacent habitat which would result in impacts to
the ability of the adjacent ESHA to support the California gnatcatcher. As proposed, the project
would therefore be inconsistent with Coastal Act Section 30240. However, if conditioned to
include measures to prevent impacts to adjacent habitat, these impacts may be mitigated. Measures
that can be taken to limit the presence of introduced species and nest predators on the site, include
the use of low-water use turf and/or artificial turf on all playing fields and playground areas,
maintaining drainage best management practices, maintaining a clean, trash free park, a revised
fencing plan to allow for adequate access of coyotes to the site, and a monitoring plan to monitor
the presence of predators on the site. Additionally, planting high quality coastal sage scrub would
expand habitat available to native species to mitigate for any residual effects of the park
development on ESHA. If appropriately conditioned, the proposed project would ensure that
development of the park will not result in the exclusion of native species from the site or the
introduction of species which would have negative effects on adjacent ESHA. However, as
described above, the project must be denied because it proposes extensive non-resource dependent
development in ESHA.
c. Proposed Landscaping
Landscaping proposed on the site includes a mix of grass turf, species native to southern California,
and non-native drought-tolerant, non-invasive species. The proposed landscaping plan includes 5
landscaping palettes: Water Infiltration/Native Buffer, Residential Buffer, Streetscape slope,
Butterfly Garden, and Active area (Exhibit 2). Expanded coastal sage scrub, which is also listed on
the landscaping plan, was previously authorized by Consent Order CCC-11-CD-03 and Restoration
Order CCC-11-RO-02. All species proposed in the Water Infiltration/Native Buffer palette are
native, and a majority of those species are species native to coastal sage scrub. The Residential
Buffer and Streetscape Slope palettes proposes mostly native species, with many of the native
species being native to coastal sage scrub, and some ornamental species. The Active palette and the
Butterfly Garden palette are primarily composed of non-native species, but do include some native
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species and some coastal sage scrub species. The proposed landscaping plan would result in a
majority of native species and species native to coastal sage scrub along the boundaries of the park.
The interior of the park and the butterfly garden would consist primarily of turf and ornamental
species, with a few native species.
The proposed landscaping plan does not include the installation of plant species which are invasive;
however the plant palette does include plant species which could result in future impacts to ESHA.
Specifically, the applicant is proposing the installation of 1) native species hybridized with
ornamental species, 2) non-invasive varieties of species which look similar to invasive species, and
3) non-invasive species that have the propensity for dispersal. Native species hybridized with nonnative species may result in the spread of non-native genetic material to areas vegetated with native
species, resulting in alterations to the genetic diversity of native habitat. Non-invasive varieties of a
particular vegetation family that looks similar to invasive varieties could be inadvertently replaced
with those invasive varieties at some point in the future, which would result in the spread of
invasive species into areas of native vegetation. Non-invasive species which have a propensity for
dispersal can result in the spread of those species into areas of native vegetation, resulting in
replacement of native vegetation. Therefore, the proposed planting plan could result in non-native
species expanding into ESHA and reducing the ability of ESHA to serve as habitat for native
species, including the federally threatened California gnatcatcher. The applicant has only provided
lists of plant species to be utilized in specified areas; they have not yet specified detailed plant
locations. Without adequate planting plans, it cannot be assured that the proposed landscaping plan
will be consistent with the continuance of ESHA.
The landscaping plan also indicates large areas on the western and eastern boundaries of the park as
Existing, Not To Be Disturbed. These areas are located outside of the grading boundaries for the
project, and are not proposed to be altered. The eastern area includes a wetland (see Section H,
below), and also includes species designated by the California Invasive Pest Council as Invasive,
such as pampas grass (Cortaderia selloana), tamarisk (Tamarix sp.) and ice plant (Carpobrotus
sp.). If invasive species on the site are retained, invasive species could spread from their existing
locations to other areas on the Park Site, including into ESHA.
Coastal Act Section 30240 requires that development adjacent to ESHA be sited and designed to
prevent impacts which would significantly degrade ESHA and that such development be compatible
with the continuance of habitat areas. The proposed planting plan would result in reductions in the
ability of ESHA to serve as habitat. Therefore the planting plan, as proposed, would be inconsistent
with Coastal Act Section 30240. Modifications to the proposed planting plan, including the
removal of species that may impact adjacent ESHA, specification of a detailed planting plan (to
ensure the arrangement and quantity of native plants is appropriate for continuance of the adjacent
habitat), and removal of invasive species would ensure that landscaping on the site does not result
in impacts to adjacent ESHA. However, as described above, the project must be denied because it
proposes extensive non-resource dependent development in ESHA.
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4. Buffers
a. Introduction
To ensure compliance with Section 30240 of the Coastal Act, development (aside from resource
dependent uses) must be located outside of all environmentally sensitive habitat areas and must not
cause significant disruption of the habitat values within those areas. Further, development adjacent
to an ESHA must be sited to prevent impacts to the ESHA that would significantly degrade those
areas, in part through the provision of a setback or buffer between the ESHA and the development.
Buffer areas are not in themselves a part of the environmentally sensitive habitat area to be
protected. A buffer, in the context of the Coastal Commission, is a barrier, “safe zone”, or
bordering strip of natural habitat or land between ESHA and development or human disturbance.
Buffers and development setbacks protect biological productivity by providing the horizontal
spatial separation necessary to preserve habitat values and transitional terrestrial habitat area.
Spatial separation minimizes the adverse effects of human use and urban development on wildlife
habitat value through physical partitioning. Buffers are important for preserving the integrity and
natural function of individual species and habitats. The purpose of a buffer is to create a zone
where there will be little or no human activity. The purpose of a buffer is to “cushion” species and
habitats from disturbance and allow native species to go about their “business as usual”. The width
of such buffers would vary depending on the type of ESHA and on the type of development,
topography of the site, and the sensitivity of the resources to the particular kind of disturbance.
Buffers may sometimes allow limited human use such as low-impact recreation and minor
development such as trails, fences and similar recreational appurtenances when it will not
significantly affect resource values. Buffers may also provide ecological functions essential for
species in the ESHA.
The Commission has typically imposed buffers of 50-100 feet for gnatcatcher occupied ESHA (e.g.
CDP 5-03-013, MT No. I, LLC, 5-92-188-A4, CPH Resorts). The Commission has typically not
allowed significant grading or significant permanent development within buffers in order to prevent
temporary and long term impacts to the adjacent ESHA. When required to offset the impacts of
adjacent development and increase habitat values, these buffers have also been restored or
vegetated with native species.
b. Proposed Buffers
As stated above, the Commission has typically required buffers to gnatcatcher-occupied ESHA with
widths between 50 and 100 feet. These buffers have typically excluded both permanent
development and temporary impacts such as grading. As proposed, the project includes both
permanent impacts and temporary impacts within buffers to ESHA.
The applicant proposes to install a 6 foot high fence near the western boundary of the park, within a
few feet of ESHA East, and would continue the use of an existing access road that is located
between and adjacent to the SE polygon and an existing concrete drainage channel is located on the
slopes of the Park Site adjacent to Coast Highway. Another existing open concrete drainage
channel is located near the western boundary of the Park Site. The applicant proposes to remove
this existing drainage channel and grade the area to allow for the installation of a vegetated water
infiltration swale. Grading is also proposed outside of the areas required for the construction of the
swale, to the north and south of the drainage swale. As proposed by the applicant, within 50 feet to
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ESHA East, landscaping for the project would consist of only native species with a majority of
species native to Coastal Sage Scrub, and between 50 and 100 feet from ESHA East landscaping
would consist of native species, species native to coastal sage scrub, ornamental species, and grass
turf.
c. Permanent Impacts
The proposed project would, with three exceptions, comply with a buffer of 50 feet between ESHA
East and areas of permanent impacts (i.e. permanent structures, paved surfaces, active areas). The
three exceptions are: 1) a proposed fence between the active portion of the subject site and the
Newport Banning Ranch property, 2) an existing maintenance access road, 3) an existing open
concrete drainage ditch. Both the drainage ditch and access road are existing structures that would
continue in their existing configuration after construction of the project and which would not pose
new impacts.
However, the fence is a new structure proposed in close vicinity to ESHA (approximately 4 feet
from ESHA at the closest point). As described above, buffers are areas designed to allow native
wildlife to go about business as usual, and to prevent impacts from the adjacent development from
causing significant disruption of habitat values. Fences of the proposed type typically require
concrete foundations and would require disturbance in close vicinity to ESHA. At the proposed
location, the fence would separate the ESHA from the ESHA buffer, presenting an impediment to
the ability of native wildlife to cross between the buffer and ESHA. The proposed location of the
fence would not serve as a barrier for impacts of the project (i.e. people, sports balls, trash) from
reaching the buffers. Therefore, the proposed location of the fence is inconsistent with the purpose
of the buffer, and may negatively affect the ability of the buffer to prevent impacts to ESHA. The
proposed location of the fence is inconsistent with Coastal Act Section 30240, which requires
development adjacent to ESHA to be consistent with the continuance of ESHA areas.

d. Temporary Impacts
Grading proposed for the project would be located within close vicinity of ESHA, at its closest
point located approximately 4 feet from ESHA. Due to the potential for temporary impacts
associated with grading activities (i.e. noise, dust), and the potential for long term impacts
associated with changing grades adjacent to ESHA (i.e. changes in runoff direction), the
Commission has typically excluded grading activities from buffer areas. However, where there are
unique site specific circumstances which exclude room for a normal buffer width to grading,
grading has been allowed within buffers, provided that such grading was limited to the least extent
possible and that mitigation measures were taken.
The proposed project includes the elimination of an existing concrete drainage swale which carries
runoff from adjacent residential development, and its replacement with an undergrounded drainage
pipe, detention system, and a drainage swale vegetated with native species. The existing drainage
channel currently outlets to the Semeniuk Slough, an area identified as an Environmentally
Sensitive Area in the City’s certified Land Use Plan. Construction of the swale would result in
detention and infiltration of runoff which would improve water quality in the adjacent slough.
Construction of the drainage swale requires grading to create the topography required for swale, and
as such some grading is necessary within close vicinity of ESHA. Due to existing elevation levels
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for the pipe which carries the drainage at the north of the site, and the existing open drainage
channel located on the adjacent Newport Banning Ranch property, the drainage swale and the
grading associated with the drainage swale can not be located farther from ESHA.
However, the proposed project also includes grading within 50 feet of ESHA East that is not
necessary for the construction of water quality improvements. Specifically, the project includes
grading to the north of the swale related to the construction of the grass warmup field and gravel
maintenance access road, and grading to the south of the swale related to regarding of the slope
adjacent to Coast Highway and a proposed pedestrian walkway. This grading would result in
impacts to the adjacent ESHA that could be avoided. Therefore the proposed grading would be
inconsistent with Coastal Act Section 30240 requiring protection of ESHA from impacts of adjacent
development.
e. Protection of Buffers
Any impacts to the proposed buffers would result in the degradation of the ability of the buffers to
mitigate impacts to ESHA. The Commission has typically required buffers to be protected in
perpetuity to prevent future development from impacting the ability of the buffer to protect adjacent
ESHA. For example, the Marblehead project (CDP 5-03-013) required dedication of an easement
for buffers and ESHA to an appropriate entity, and required the buffers and ESHA to be restricted
to Open Space. The City’s certified Land Use Plan is similar to the Commission’s typically applied
requirement, and requires ESHA, buffers, and mitigation areas to be conserved or dedicated to
ensure long-term protection of the land. The City’s certified LUP states:
4.1.1-17. In conjunction with new development, require that all preserved ESHA, buffers,
and all mitigation areas, onsite and offsite, be conserved/dedicated (e.g. open space direct
dedication, offer to dedicate (OTD), conservation easement, deed restriction) in such a
manner as to ensure that the land is conserved in perpetuity. A management plan and
funding shall be required to ensure appropriate management of the habitat area in
perpetuity.
As stated above, a buffer width is designed based on the specific circumstances of the habitat which
is being protected and the impact of the development. Without adequate protection of buffers,
future development may impact the ability of the buffer to protect ESHA from impacts associated
with adjacent development. Such impacts would be inconsistent with Coastal Act Section 30240
regarding protection of environmentally sensitive habitat areas.
The Commission has typically required buffers between 50 and 100 feet for gnatcatcher occupied
ESHA in order to protect the ESHA from impacts from adjacent development. The proposed
project includes only native vegetation within 50 feet of ESHA. However, the proposed project
also includes both grading and permanent development within buffers. In areas where these
impacts are necessary for improvements to drainage and water quality, such development can be
found consistent with Coastal Act Section 30240 because the impacts are limited to the minimum
amount necessary and cannot be located any further from ESHA. However, at the northernmost and
southernmost areas of the project, the buffers include development such as fencing and grading
which is not necessary for water quality improvements and would result in avoidable impacts to
ESHA. If conditioned to revise the proposed project to eliminate avoidable temporary impacts to
ESHA, and to permanently restrict buffer areas, the project could be found consistent with Coastal
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Act Section 30240 regarding protection of ESHA from adjacent development. However, as
described above, the project is inconsistent with the resource protection policies of the Coastal Act
and must be denied because it proposes extensive non-resource dependent development in ESHA.

F.

ALTERNATIVES TO PROPOSED PROJECT

Alternatives must be considered to determine if there are any different projects that would
lessen or avoid significant environmental impacts to coastal resources, in this case ESHA. An
alternative is a description of another activity or project that responds to the major environmental
impacts of the project identified through the Commission’s analysis. In this case, as discussed
above, the proposed active recreational park would result in significant disruption of habitat
values within ESHA and are not uses that are dependent on the resource. Therefore, the proposed
project is inconsistent with Section 30240 of the Coastal Act and the applicable ESHA protection
policies of the LUP, used by the Commission as guidance.
The EIR for the project includes an analysis of alternatives to the project which was originally
proposed. The EIR considered alternative park designs consisting of an access road from Superior
Avenue, a no project alternative, an alternative site for the park located on Newport Banning
Ranch, a passive park alternative, and an alternative park design to reduce grading amounts. The
City also submitted an alternatives analysis for the subject CDP application 5-11-302 which
considered an access road from Superior Avenue and an access road from West Coast Highway
directly onto the Park Site. Finally, the Banning Ranch Conservancy has submitted an alternative
design with a reduced number of sports fields.
As proposed, the active recreational park with access road is not the least environmentally
damaging alternative. Alternatives do exist that would lessen or avoid significant impacts to
coastal resources. Among those possible alternative developments include the following (though
this list is not intended to be, nor is it, comprehensive of the possible alternatives):
a. Passive Park
One of the alternatives identified by the EIR for the project is a passive park on the site. The City’s
EIR states that construction of a passive park would have impacts similar to those associated with
the proposed development, but would not achieve the project goals of construction of an active
recreational park. The passive park would only include passive uses, such as landscaping,
pedestrian paths, restroom facilities, and picnic areas, and would not include active uses such as ball
fields. A passive park would result in reduced impacts to ESHA as a passive park would not
require clearance of ESHA on the site. Rather, a passive park could result in an improvement to
ESHA through additional resources such as additional forage and nesting areas for the California
gnatcatcher. Some passive park uses are resource dependent uses and therefore, some development,
such as trails or interpretive signs, could be constructed within ESHA located on the site.
b. Reduced Number of Sports Fields
The Banning Ranch Conservancy has submitted a drawing (Exhibit 5, page 52) which suggests that
a park with a reduced number of active sports fields would not require elimination of ESHA. The
letter states that it there is sufficient room on the Park Site to allow for one to two soccer fields
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without resulting in direct impacts to the Disturbed Encelia Scrub on the site. The letter includes a
depiction of the area required for two soccer fields, to the north of the Disturbed Encelia Scrub, and
indicates that such area would be sufficient to include at least one sports field to the north of the
Disturbed Encelia Scrub.
However, the letter does not include an analysis of whether the alternative would be consistent with
grading or engineering requirements. The grading plan for the currently proposed project shows
that there is currently between 6 feet of cut to 6 feet of fill proposed in the area to the north of the
Disturbed Encelia Scrub, 6 to 30 feet of cut to transition from the lower center portion of the project
to the higher eastern portion, and 6 to 27 feet of fill to create the residential buffer area located at
the northern boundary of the site. The low amounts of grading for the northern portion of the
currently proposed project indicates that there may be sufficient room to accommodate grading and
other engineering constraints necessary to create one to two ball fields. However, further study
would be required to ensure that this alternative is consistent with required grading and engineering
practices. This alternative would allow for minimal room for development associated with sports
fields, such as sidewalks and ornamental landscaping. The reduced number of fields alternative
would result in the preservation of the Disturbed Encelia Scrub, but would also provide only
minimal buffers between sports fields and the ESHA.

c. Alternative Site
The EIR identified an alternative site located to the north of the subject site and the Newport Crest
residential development, on the Newport Banning Ranch property. The placement of an active
recreational park at an alternative location would preserve vegetation located on the subject site.
Development in an alternative location may result in improvements to public access and public
recreation in the alternative location, but would not result in improvements to public access and
recreation in the subject site. Feasibility of the alternative site would depend on the City’s ability to
purchase the area from the property owner, and on the habitat resources located in that area. The
City’s EIR states that the development of a park in the chosen alternative location would result in
fewer environmental impacts. However, Newport Banning Ranch also includes significant
ecological resources, and any proposal for development of an active recreational park would require
additional review of ecological resources to ensure consistency with the Coastal Act.
d. No Project Alternative
The no project alternative would not result in development on the subject site. The no project
alternative would not result in impacts to ESHA on or adjacent to the site. However, the no project
alternative, would also not result in improvements to public access, scenic views, recreation, and
water quality, and would not result in the installation of additional native species or the removal of
invasive species.

G.

VISUAL RESOURCES

Section 30251 of the Coastal Act states, in relevant part:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
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protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas...
Land Use Plan policy 4.4.1-1 states:
Protect and, where feasible, enhance the scenic and visual qualities of the coastal zone,
including public views to and along the ocean, bay, and harbor and to coastal bluffs and
other scenic coastal areas.
The proposed project would result in 57,223 cubic yards of cut, 36,559 cubic yards of fill, and
20,664 cubic yards of soil exported off-site. A grading map can be found at Exhibit 3. Cut on the
Park Site would primarily result from the creation of a pedestrian ramp adjacent to West Coast
Highway and to create a more shallow slope between the higher northeastern portion and the lower
middle portion of the property. Fill on the Park Site would be placed at the northern edge of the
property to create a level grass warmup field at the northwest, and to create a retaining wall and
raised buffer between the project site and the condominium project to the north.
While the project would result in a large amount of grading, the grading would not significantly
impact the visual and scenic qualities of the site. The proposed project would result in the creation
of a park that would offer additional opportunities for visitors to view scenic views of the ocean.
Therefore, the project can be found consistent with Coastal Act Section 30251 and Land Use Policy
4.4.1-1. However, as described above, the project must be denied due to conflicts with other
resource protection policies in the Coastal Act.

H.

MARINE RESOURCES

Section 30230 of the Coastal Act states:
Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Uses of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.
Section 30231 of the Coastal Act states:
The biological productivity and the quality of coastal waters, streams, wetlands, estuaries,
and lakes appropriate to maintain optimum populations of marine organisms and for the
protection of human health shall be maintained and, where feasible, restored through,
among other means, minimizing adverse effects of waste water discharges and entrainment,
controlling runoff, preventing depletion of ground water supplies and substantial
interference with surface water flow, encouraging waste water reclamation, maintaining
natural vegetation buffer areas that protect riparian habitats, and minimizing alteration of
natural streams.
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Section 30233 of the Coastal Act states, in relevant part:
(a) The diking, filling or dredging of open coastal waters, wetlands, estuaries, and lakes shall
be permitted in accordance with other applicable provisions of this division, where there is
no feasible less environmentally damaging alternative, and where feasible mitigation
measures have been provided to minimize adverse environmental effects, and shall be limited
to the following:
(l) New or expanded port, energy, and coastal-dependent industrial facilities, including
commercial fishing facilities.
(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and boat
launching ramps.
(3) In open coastal waters, other than wetlands, including streams, estuaries, and lakes,
new or expanded boating facilities and the placement of structural pilings for public
recreational piers that provide public access and recreational opportunities.
(4) Incidental public service purposes, including but not limited to, burying cables and
pipes or inspection of piers and maintenance of existing intake and outfall lines.
(5) Mineral extraction, including sand for restoring beaches, except in environmentally
sensitive areas.
(6) Restoration purposes.
(7) Nature study, aquaculture, or similar resource dependent activities.
(c) In addition to the other provisions of this section, diking, filling, or dredging in existing
estuaries and wetlands shall maintain or enhance the functional capacity of the wetland or
estuary. Any alteration of coastal wetlands identified by the Department of Fish and Game,
including, but not limited to, the 19 coastal wetlands identified in its report entitled,
"Acquisition Priorities for the Coastal Wetlands of California", shall be limited to very minor
incidental public facilities, restorative measures, nature study, commercial fishing facilities in
Bodega Bay, and development in already developed parts of south San Diego Bay, if otherwise
in accordance with this division.

1. Wetlands and Wetland Buffers
A wetland is located on the slope of the Park Site adjacent to Superior Avenue. The biological
memorandum prepared by Dr. Engel regarding the project states:
There are several areas on the slope along Superior Drive with water seeps. Several of the
plants associated with these seeps are wetland species including narrowleaf cattail (Typha
angustifolia), spike-rush (Eleocharis sp.) growing in mud and standing water, spike
bentgrass (Agrostis exarata), rabbitfoot grass (Polypogon monspeliensis), marsh fleabane
(Pluchea odorata), and seaside heliotrope (Heliotropium curassavicum). In addition,
Mediterranean tamarisk (Tamarix ramosissima), a non-native species with wetland plant
status, also occurs in this area. Pampas grass, another non-native species, is abundant in
this area. While the federal government has yet to assign pampas grass a wetland indicator
status, this species grows in damp soils along river margins in its native range in South
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America 13 . In coastal California it is an insidious invader colonizing disturbed areas
including moist slopes in urban centers. Robb Hamilton reports that examination of 82
records of Pampas Grass in California showed that 32 percent were from wetlands 14 . Upon
my request, BonTerra mapped in detail the slope along the southern perimeter of the
proposed park site (Figure 7; BonTerra Exhibit 2, Detailed vegetation types and other
areas). The wetland seeps occur in the areas mapped “Cattail” and “Tamarisk” and within
some of the areas mapped “Pampas Grass”.
In many areas the soils in these moist areas have a salt crust and/or what appear to be
oxidation stains. BonTerra dug two soil pits in the seep areas and in both cases found
hydric soils (Figure 8; BonTerra Exhibit 1, Detailed vegetation types and other areas, soil
sample sites). BonTerra has maintained that the seep areas are not wetlands for numerous
reasons including their determination that the water source is artificial 15 , the presence of
non-native species, and that the seeps are “small areas of low function/value hydrophytic
vegetation”.
I disagree with this conclusion. In fact, the small seeps and surroundings supporting a
preponderance of hydrophytic plants, or hydric soils, or wetland hydrology meet the
definition of wetlands in the Coastal act and the Commission’s regulations. Whether or not
wetland plants are non-native, or wetlands are degraded, or residential development
contributes to wetland hydrology is not germane.
The Commission has typically required buffers of at least 100 feet for development adjacent to
wetlands. The proposed project would not meet the Commission's typically applied buffer
requirement of 100 feet. The wetland located along Superior Avenue would be located
approximately 40 feet from the edge of grading. The applicant has submitted a letter dated October
18, 2011 from the applicant’s geotechnical engineer, Leighton Consulting, stating that observed
water flow to the Superior Avenue wetland will not be disrupted as a result of the proposed project.
Additionally, the applicant has agreed to remove invasive Pampas Grass from the Superior Avenue
wetland. Based on the available documentation indicating that the wetland is degraded, and that
grading associated with the project will not impact the Superior Avenue wetland, a reduction in
buffers from 100 feet may be appropriate. If appropriately conditioned to ensure that the proposed
project did not result in adverse impacts to the wetland at Superior Avenue, the proposed
development adjacent to the Superior Avenue wetland may be consistent with the wetland
protection policies of the Coastal Act. However, as described above, the project must be denied due
to conflicts with other resource protection policies in the Coastal Act.

13

Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia (Gramineae).
Heredity, Vol. 63: 373–382.
14
Hamilton, R. (December 10, 2009) op. cit.
15
Leighton Consulting’s geotech report, found in the project DEIR states that “Our exploration showed that the site is
underlain by marine terrace deposits over bedrock. The subsurface materials at the site were found to consist of medium
dense to dense silty sand and stiff to very stiff clay. Groundwater was encountered within two of our borings during our
exploration. Seepage was noted within all borings along a sand and clay layer interface. The seepage was very likely
generated from surface runoffs within the site and from the residential developments north of the site”.
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2. Water Quality
Runoff from the proposed project would be routed to existing drainage channels and a new water
infiltration area, a concrete box culvert, and ultimately flow to Semeniuk Slough. Semeniuk Slough
is designated as an Environmentally Sensitive Area in the City's certified Land Use Plan. The
proposed project would result in the addition of new impermeable surfaces on the site, consisting of
the proposed restroom facility, tot lot, and sidewalks. The addition of new impermeable surfaces
may result in a potential increase in polluted runoff to nearby coastal waters due to the resultant
decrease in stormwater infiltration. Pollutants commonly found in runoff associated with the
proposed use include petroleum hydrocarbons including oil and grease from vehicles; heavy metals;
synthetic organic chemicals; dirt and vegetation; litter; fertilizers, herbicides, and pesticides. These
pollutants would have deleterious effects on the Semeniuk Slough. The proposed project would
include water quality measures to mitigate for the addition of impermeable surfaces on the site.
According to the EIR for the project, the proposed water quality measures would address both flow
and treatment of runoff through the use of vegetated swales, interceptor drains, flow basins,
detention systems, gravel subdrains, and an underground filter facility. However, it is unclear from
the submitted information whether the proposed measures would ensure an adequate treatment of
runoff. If the water quality measures proposed were sized to ensure that runoff from the site would
be adequately treated prior to discharge into the Semeniuk Slough, the project would not result in
degradation of water quality in the adjacent Semeniuk Slough. However, as described above, the
project must be denied due to conflicts with other resource protection policies in the Coastal Act.

I.

PUBLIC ACCESS / RECREATION

Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.
Coastal Act Section 30213 states (in relevant part):
Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided.
Coastal Act Section 30223 states:
Upland areas necessary to support coastal recreational uses shall be reserved for such
uses, where feasible.
Coastal Act Section 30210 requires the provision of maximum access and recreational
opportunities, Coastal Act Section 30213 states that lower cost visitor and recreational facilities
shall be protected and provided, and Coastal Act Section 30223 requires the provision of coastal
recreational uses on upland areas where feasible.
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The proposed park would include both passive and active elements, including sports fields,
children’s playground, walking paths, picnic spots, and view garden. These elements would
result in additional low-cost recreational opportunities for visitors and residents. The sports
fields are proposed to be primarily used for youth sports leagues, which would primarily benefit
residents from the surrounding areas; however the passive elements on the park could be utilized
by both residents and visitors to the area.
The proposed park would be open during daylight hours from 8 AM until dusk each day. No
lighting is proposed on the site, and the proposed project would not allow for use of the sports fields
at night. Low-intensity lighting along pathways may be appropriate for the site and could extend the
public’s ability to access the site, provided the lighting would not result in impacts to habitat areas
on the site.
The proposed park project relies on the usage of an existing 64 space public parking lot located on
the northeast corner of the intersection of Superior Avenue and West Coast Highway. The parking
lot at Superior Avenue was established by coastal development permit No. 5-88-255 and subsequent
amendments to mitigate for the loss of street parking resulting from the expansion of Pacific Coast
Highway from 4 to 6 lanes. The parking lot is currently used by the public, including use as beach
parking to access the beach located approximately 950 feet to the southwest of the lot. The lot is
underutilized for the majority of the year, but does receive heavy usage during some holidays and
weekends in the peak summer period (as do all parking areas near the beaches). The City plans to
manage scheduling of games to ensure that adequate parking is provided for games, and to ensure
that parking for the proposed active recreational park does not conflict with the parking needs of
other uses in the area, such as parking for beach access. If conditioned to ensure that operation of
the Park Site does not result in impacts to the public parking supply in the area, the proposed project
could be found to be consistent with Coastal Act Sections 30210, 30213, and 30223. However, as
described above, the project must be denied due to conflicts with other resource protection policies
in the Coastal Act.

J.

GEOLOGY / HAZARDS

Coastal Act Section 30253 states in part:
New development shall:
(1) Minimize risks to life and property in areas of high geologic, flood, and fire hazard.
(2) Assure stability and structural integrity, and neither create nor contribute significantly
to erosion, geologic instability, or destruction of the site or surrounding area or in any way
require the construction of protective devices that would substantially alter natural
landforms along bluffs and cliffs.
The proposed project would result in the creation of engineered slopes, a restroom / storage
building, and open space. The proposed project , preliminary grading plan, and the cut and fill
slopes proposed have been reviewed by Leighton Consulting Inc., which states that the proposed
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project would be considered feasible from a geotechnical standpoint. The applicant’s geotechnical
report states that the North Branch Splay fault, which is part of the active Newport-Inglewood Rose Canyon Fault Zone, is located beneath the subject site. However, the splay fault located on
the site would not qualify as an active fault according to the criteria set by the State of
California (i.e., showing evidence of movement during the Holocene, the past ~11,700 years).
Additionally, the proposed restroom/storage facility would be located approximately 200 feet to the
northeast of the fault. Therefore, there are no active or inactive faults which would impact
structures on the site. To assure geologic stability, any project on the site should be reviewed for
consistency with the report prepared by the applicant’s geotechnical engineer, and a geotechnical
engineer should review final plans for a project on the site. Therefore, if conditioned, the proposed
project could be found to be consistent with Coastal Act Section 30253 regarding minimization
of geologic hazards. However, as described above, the project must be denied due to conflicts with
other resource protection policies in the Coastal Act.

K.

UNPERMITTED DEVELOPMENT

Development has occurred on the Park Site without the required coastal development permit,
including, but not limited to, mowing and discing of major vegetation consisting of Disturbed
Encelia Scrub. Were it not for this unpermitted development, the area of Disturbed Encelia Scrub
on the Park Site would be a nearly pure stand of Encelia Scrub that would constitute ESHA, as
described in this staff report and Dr. Engel’s Biological Memorandum. Unpermitted development
cannot be used as a basis to justify development in areas where, were it not for the unpermitted
development, such development would not be allowed. Thus, consideration of appropriate
development must consider site conditions as if the unpermitted development had not occurred.
Therefore, the area of Disturbed Encelia Scrub is considered ESHA. The project proposes nonresource dependent development that would eliminate ESHA, and, thus, is not consistent with
Section 30240 of the Coastal Act.
Commission staff will evaluate further actions to address this issue. Although unpermitted
development has taken place on the Park Site, consideration of this application by the Commission
has been based solely upon the Chapter Three policies of the Coastal Act. Review of this permit
application does not constitute a waiver of any legal action with regard to the alleged violations nor
does it constitute an admission as to the legality of any development undertaken on the Park Site
without a coastal development permit.

L.

LOCAL COASTAL PROGRAM (LCP)

Section 30604(a) of the Coastal Act provides that the Commission shall issue a coastal development
permit only if the project will not prejudice the ability of the local government having jurisdiction
to prepare a Local Coastal Program that conforms with the Chapter 3 policies of the Coastal Act.
The City of Newport Beach Land Use Plan (LUP) was certified on May 19, 1982. At the October
2005 Coastal Commission Hearing, the certified LUP was updated. In addition, the certified LUP
was updated at the October 2009 Coastal Commission Hearing. The City’s certified Land Use Plan
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did not designate a Land Use for Newport Banning Ranch, but instead listed it as an Area of
Deferred Certification. Since the City only has an LUP, the policies of the LUP are used only as
guidance. The following Newport Beach LUP policies: 4.1.1-1 through 4.2.2-3, and the other
resource protection policies of the LUP, relate to development at the subject site.
The preceding sections provide findings that the proposed project will not be in conformity with the
provisions of Chapter 3. The proposed development will create adverse impacts and is found to be
inconsistent with the applicable policies contained in Chapter 3. There are equivalent policies in the
City’s certified land use plan with which the proposed development would be inconsistent.
Therefore, the Commission finds that approval of the proposed development would prejudice the
City of Newport Beach’s ability to prepare a Local Coastal Program for this area consistent with the
policies of Chapter 3 of the Coastal Act, as required by Section 30604(a).

M.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of
coastal development permits to be supported by a finding showing the permit, as conditioned by any
conditions of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may
have on the environment.
The City of Newport Beach is considered the Lead Agency for the purposes of CEQA, and has
issued an Environmental Impact Report for the project. Significant environmental impacts were
identified for the construction of the project. The mitigation measures imposed for the project
includes mitigation in the areas of Land Use, Aesthetics, Transportation and Circulation, Air
Quality and Climate Change, Noise, Geology and Soils, Hazards and Hazardous Materials,
Hydrology and Water Quality, Public Services and Utilities,
Significant effects which were found to not be sufficiently mitigated include air quality and noise
impacts that are inconsistent with the Coastal Act, which indicates that there are significant
negative impacts which result from the project which can not be completely mitigated.
While the City of Newport Beach found that the development, with mitigation measures, could be
found consistent with CEQA, the Commission, pursuant to its certified regulatory program under
CEQA, the Coastal Act, has found the proposed development would have adverse environmental
impacts. There are feasible alternatives or mitigation measures available, such as alternative park
designs. Therefore, the proposed project is not consistent with the policies of the Coastal Act
because there are feasible alternatives which would lessen significant adverse impacts which the
activity would have on the environment. Therefore, the project must be denied.
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Appendix A. Substantive File Documents
- City of Newport Beach certified Land Use Plan
- Environmental Impact Report for Sunset Ridge Park
- Attorney General Opinion No. SO 77/39
- City of Newport Beach Fire Resistive Plant List
- US Fish and Wildlife Service Gnatcatcher Critical Habitat designation 3/30/1993
- US Fish and Wildlife Service Gnatcatcher Critical Habitat designation 10/24/2000
- US Fish and Wildlife Service Gnatcatcher Critical Habitat designation 4/24/2003
- US Fish and Wildlife Service Gnatcatcher Critical Habitat designation 12/19/2007
- Atwood, J.L. 1993. California Gnatcatchers and coastal sage scrub: the biological basis for endangered
species listing. Pages 149-169 in J.E. Keeley (ed.) Interface between ecology and land development in
California. Southern California Academy of Science, Los Angeles.
- Atwood, J.L. and D.R. Bontrager. 2001. California Gnatcatcher (Polioptila californica). In The Birds of
North America, No. 574 (A. Poole and F. Gill, eds.). The Birds of North America, Inc. Philadelphia, PA.
- Atwood, J.L., S.H. Tsai, C.H. Reynolds, J.C. Luttrell, and M.R. Fugagli. 1998. Factors affecting estimates
of California Gnatcatcher territory size. Western Birds, Vol. 29: 269-279..
- Beyers, J.L. and W.O. Wirtz. 1997. Vegetative characteristics of coastal sage scrub sites used by
California gnatcatchers: Implications for management in a fire-prone ecosystem. In Greenlee, J. M. (ed.),
Proceedings: First conferenc on fire effects on rare and endangered species and habitats, Coeur d’Alene,
Idaho, November 1995. International Association of Wildland Fire, Fairfield, Washington. pp. 81-89.
-Bontrager 1991, Mock and Bolger 1992, Grishaver et al. 1998.
-Campbell, K.F., R.A. Erickson, W.E. Haas, and M.A. Patten. 1998. California Gnatcatcher use of habitats
other than coastal sage scrub: conservation and management implications. Western Birds 29: 421-433.
- Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia
(Gramineae). Heredity, Vol. 63: 373–382.
- Hamilton, R. (December 10, 2009) op. cit.
- Landis, B. Aug. 2011. Native Plants for School and Urban Gardens. CNPS
- Preston, K.L., P.J. Mock, M.A. Grishaver, E.A. Bailey, and D.F. King. 1998. Calfornia Gnatcatcher
territorial behavior. Western Birds, Vol. 29: 242-257.
- Sawyer, J., T.Keeler-Wolf, and J. Evens. 2009. A Manual of California Vegetation, 2nd Edition.
California Native Plant Society.
Westman, W.E. 1981. Factors influencing the distribution of species of California coastal sage scrub.
Ecology 62:439-455; Michael Brandman Assoc. 1991. A rangewide assessment of the California
gnatcatcher. A report to the Building Industry Association of Southern California cited by J.E. O’Leary, et al.
1994, Bibliographies on coastal sage scrub and other related malascophyllous shrublands of Mediterraneantype climates. California Wildlife Conservation Bulletin No. 10.
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Higher Plants of California
for Floristic Province
designations

Red Denotes Plant Nativity
to Southwest California
Floristic Province

Achillea clavennae.......................................Silvery Yarrow
Achillea millefolium ‘Rosea’..........................Common Yarrow
Anigozanthos ﬂavidus..................................Kangaroo Paw
Buddleja davidii.......................................... Butteﬂy Bush
Carex pansa............................................... California Meadow Sedge
Ceanothus g.h.’Carmel Creeper’...................Wild Lilac
Ceanothus ‘Joyce Coulter’............................ Wild Lilac
Ceanothus ‘Concha’.....................................Wild Lilac
Echium candicans........................................Pride of Madeira
Encelia californica....................................... Coast Sunﬂower
Eriogonum fasciculatum............................... Common Buckwheat
Festuca o. g. ‘Siskiyou Blue’......................... Blue Fescue
Lavandula angustifolia ‘Hidcote’................... Lavender
Lupinus succulentus..................................... Arroyo Lupine
Mimulus spp............................................... Monkey Flower
Penstemon centranthifolius............................Scarlet Bugler
Penstemon grinnellii..................................... Grinnell’s Beardtongue
Romneya coulteri.........................................Matilija Poppy
Rosmarinus ‘Collingwood Ingram’.................Rosemary
Salvia greggii..............................................Autumn Sage
Salvia leucophylla........................................Purple Sage
Salvia mellifera ‘Terra Seca’........................ Dwarf Black Sage
Sedum spathulifolium................................... Stonecrop
Senecio ﬂaccidus var. monoensis.................. Mono Groundsel
Senecio mandraliscae.................................. Blue Chalk Sticks
Sisyrinchium bellum..................................... Blue-Eyed Grass
Tagetes lemmonii......................................... Mexican Marigold
Teucrium chamaedrys.................................. Creeping Germander
Trichostema lanatum.................................... Wooly Blue Curls

BUTTERFLY GARDEN

Artemisia ‘Powis Castle’............................. Sagebrush
Baccharis pilularis ‘Pigeon Point’................. Dwarf Coyote Brush
Baccharis pilularis ‘Twin Peaks’................... Dwarf Coyote Brush
Carex divulsa..............................................Berkeley Sedge
Carex pansa...............................................Dune Sedge
Carex tumulicola......................................... Foothill Sedge
Carissa grandiﬂora ‘Green Carpet’.............. Natal Plum
Encelia californica.......................................Coast Sunﬂower
Festuca mairei............................................ Atlas Fescue
Festuca o. g. ‘Siskiyou Blue’......................... Blue Fescue
Leymus condesatus ‘Canyon Prince’.............. Giant Wild Rye
Leymus triticoides........................................ Creeping Wild Rye
Muhlenbergia capillaris............................... Pink Muhlygrass
Muhlenbergia rigens....................................Deergrass
Nassella cernua.......................................... Nodding Needlegrass
Nassella lepida........................................... Foothill Needlegrass
Nassella pulchra......................................... Purple Needlegrass
Pennisetum alopecuroides ‘Little Bunny’.........Fountain Grass
Rhapheolepis indica ‘Clara’......................... Inda Hawthorn
Rosmarinus ofﬁcinalis ‘Huntington Carpet’.... Rosemary
Rosmarinus ofﬁcinalis ‘Tuscan Blue’.............. Rosemary
Salvia ‘Allen Chickering’..............................Allen Chickering Sage
Salvia greggii............................................. Autumn Sage
Wisteria sinensis......................................... Chinese Wisteria

Amsinckia menziesii var. intermedia............ Fiddleneck
Acacia redolens ‘Low Boy’........................... Prostrate Acacia
Arctostaphylos ‘Paciﬁc Mist’......................... Manzanita
Atriplex lentiformis...................................... Big Saltbush
Baccharis pilularis ‘Pigeon Point’................. Dwarf Coyote Brush
Baccharis pilularis ‘Twin Peaks’................... Dwarf Coyote Brush
Ceanothus g.h.’Carmel Creeper’...................Wild Lilac
Ceanothus ‘Joyce Coulter’............................ Wild Lilac
Ceanothus ‘Concha’.....................................Wild Lilac
Encelia californica....................................... Coast Sunﬂower
Eriogonum fasciculatum............................... California Buckwheat
Eriophyllum confertiﬂorum.......................... Golden Yarrow
Isocoma menziesii....................................... Coastal Goldenbush
Isomeris arborea......................................... Bladderpod
Leymus condensatus.................................... Giant Wild Rye
Lotus scoparus............................................ Deerweed
Lupinus succulentus..................................... Arroyo Lupine
Melica imperfecta........................................California Melic
Mimulus aurantiacus................................... Orange Bush Monkeyﬂower
Festuca mairei............................................. Atlas Fescue
Muhlenbergia rigens................................... Deergrass
Nassella lepida........................................... Foothill Needlegrass
Opunita littoralis......................................... Coast Prickly Pear
Opuntia prolifera........................................ Coastal Cholla
Rhamnus californica.................................... Coffeeberry
Rhamnus ilicifolia........................................ Hollyleaf Redberry
Rhus integrifolia.......................................... Lemonade Berry

KEY MAP

Acacia pendula........................................... Weeping Myall - 15’ TO 25’ HEIGHT
Albizia julibrissin.........................................Silk Tree - 20’ TO 30’ HEIGHT
Arbutus ‘Marina’......................................... Hybrid Strawberry Tree - 20’ TO 30’ HEIGHT
Bauhinia x blakeana....................................Hong Kong Orchid Tree - 20’ TO 25’ HEIGHT
Ceanothus ‘Ray Hartman’............................ Ray Hartman Ceanothus - 15’ TO 20’ HEIGHT
Heteromeles arbutifolia............................... Toyon -15’ TO 20’ HEIGHT
Lyonothamus ﬂoribundus spp. ﬂoribundus... Santa Catalina Ironwood - 20’ TO 30’ HEIGHT
Parkinsonia ‘Desert Museum’........................Mexican Palo Verde - 20’ TO 30’ HEIGHT
Pinus torreyana........................................... Torrey Pine - 30’ TO 50’ HEIGHT
Platanus racemosa...................................... California Sycamore - 40’ TO 60’ HEIGHT
Prunus ilicifolia spp. ilicifolia....................... Hollyleaf Cherry - 20’ TO 30’ HEIGHT
Quercus agrifolia........................................ Coast Live Oak - 30’ TO 50’ HEIGHT
Rhus integriﬂia............................................ Lemonade Berry - 15’ TO 25’ HEIGHT
Rhus lancea................................................ African Sumac -15’ TO 25’ HEIGHT
Rhus ovata.................................................. Sugar Bush - 20’ TO 30’ HEIGHT
Sambucus mexicana................................... Blue Elderberry -15’ TO 25’ HEIGHT

TREES

ACTIVE AREA

STREETSCAPE SLOPE

Comprehensive Tree, Shrub, Grass and Groundcover Planting List

Arctostaphylos ‘Paciﬁc Mist’.......................... Manzanita
Arctostaphylos u. ‘Point Reyes’.......................Manzanita
Baccharis pilularis ‘Pigeon Point’....................Dwarf Coyote Brush
Baccharis pilularis ‘Twin Peaks’...................... Dwarf Coyote Brush
Ceanothus g.h.’Carmel Creeper’....................Wild Lilac
Ceanothus ‘Concha’......................................Wild Lilac
Encelia californica........................................ Coast Sunﬂower
Muhlenbergia rigens.....................................Deergrass
Nassella lepida............................................ Foothill Needlegrass
Opunita littoralis...........................................Coast Prickly Pear
Opuntia prolifera..........................................Coastal Cholla
Rhamnus californica......................................Coffeeberry
Rhamnus ilicifolia..........................................Hollyleaf Redberry
Rhus integrifolia............................................Lemonade Berry

RESIDENTIAL BUFFER

Baccharis pilularis.........................................Coyote Brush
Bromus carinatus.......................................... California Brome
Elymus glaucus............................................. Western Rye Grass
Encelia californica.........................................Coast Sunﬂower
Eriogonum fasciculatum.................................Common Buckwheat
Juncus patens............................................... Rush
Leymus condensatus ‘Canyon Prince’..............Canyon Prince Wild Rye
Leymus triticoides..........................................Creeping Wild Rye
Lupinus succulentus....................................... Arroyo Lupine
Muhlenbergia rigens.....................................Deergrass
Nassella lepida.............................................Foothill Needlegrass
Nassella pulchra...........................................Purple Needlegrass
Opunita littoralis...........................................Coast Prickly Pear
Rhamnus californica......................................Coffeeberry
Salvia apiana...............................................White Sage
Salvia leucophylla.........................................Purple Sage
Salvia mellifera ‘Terra Seca’.......................... Black Sage

WATER INFILTRATION / NATIVE BUFFER AREA

Amsinckia menziesii var. intermedia...............Fiddleneck
Artemisia californica.....................................California Sagebrush
Atriplex lentiformis........................................Big Saltbush
Baccharis pilularis.........................................Coyote Brush
Bromus carinatus.......................................... California Brome Grass
Encelia californica.........................................Coast Sunﬂower
Eriogonum fasciculatum.................................California Buckwheat
Eriophyllum confertiﬂorum.............................Golden Yarrow
Isocoma menziesii.........................................Coastal Goldenbush
Isomeris arborea...........................................Bladderpod
Leymus condensatus......................................Giant Wild Rye
Leymus triticoides..........................................Creeping Wild Rye
Lotus scoparus.............................................. Deerweed
Lupinus succulentus....................................... Arroyo Lupine
Melica imperfecta......................................... California Melic
Mimulus aurantiacus..................................... Orange Bush Monkeyﬂower
Nassella lepida.............................................Foothill Needlegrass
Opunita littoralis...........................................Coast Prickly Pear
Opuntia prolifera..........................................Coastal Cholla
Phacelia cicutaria..........................................Caterpillar Phacelia
Phacelia minor..............................................California Bells
Rhamnus californica......................................Coffeeberry
Rhamnus ilicifolia..........................................Hollyleaf Redberry
Rhus integrifolia............................................Lemonade Berry
Salvia mellifera.............................................Black Sage
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The contents of Exhibit 5 were not supplied in the printed edition of
the staff report because they were provided to the Commission at
the June and July hearings. Instead, they are provided herein as
part of the electronic copy of the staff report.

EDWARD G. BROWN, JR., Governor
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Jonna D. Engel, Ph.D., Ecologist
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John Del Arroz, Coastal Analyst

SUBJECT:

Sunset Ridge Park ESHA Determination, Buffer Dimension
Recommendation, and other Considerations

DATE:

September 22, 2011

Documents Reviewed:
Johnston, A.M. (BonTerra). September 9, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public
Works Department, City of Newport Beach.
Johnston, A.M. (BonTerra). July 15, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project Regarding Vernal Pool Habitat and
Buffers for Gnatcatcher Habitat. Letter to Michael Sinacori, Public Works
Department, City of Newport Beach.
Johnston, A.M. (BonTerra). June 29, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public
Works Department, City of Newport Beach.
Meideiros, G.A. (BonTerra). June 29, 2011. Response to California Coastal
Commission Staff Email Dated June 8, 2011 Regarding CDP Application No.
5010-168 (City of Newport Beach – Sunset Ridge Park), Specifically
Jurisdictional Delineation of Slope Areas Along Superior Avenue. Letter to
Michael Sinacori, Public Works Department, City of Newport Beach.
Bomkamp, T. (Glenn Lukos Associates). June 14, 2011. Clarification Regarding CAGN
Mapping from 2002 Protocol Surveys Conducted by Glenn Lukos Associates for
West Newport Oil. Memorandum to Christine Medak, USFWS.
Meideiros, G.A. (BonTerra). February 11, 2011. Response to California Coastal
Commission Correspondence Dated September 1, 2010 Regarding CDP
Application No. 5010-168 (City of Newport Beach – Sunset Ridge Park). Letter
to Michael Sinacori, Public Works Department, City of Newport Beach.
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Hamilton, Robb (Hamilton Biological). December 14, 2010. Reply to LSA
Memorandum; Bluff Road/Sunset Ridge Park Entrance. Memorandum from
Hamilton Biological to Jonna Engel, California Coastal Commission.
Hamilton, Robb (Hamilton Biological). December 11, 2010. Review of ESHA Issues;
Bluff Road/Sunset Ridge Park Entrance. Memorandum from Hamilton Biological
to Jonna Engel, California Coastal Commission.
LSA Associates. December 9, 2010. California Gnatcatcher Issues at the Sunset
Ridge Park/Newport Banning Ranch Site. Memorandum from Art Homrighausen
and Richard Erickson, LSA Associates, to Mike Sinacori, City of Newport Beach,
Department of Public Works. This memorandum includes LSA’s 1991 vegetation
map and LSA’s annual gnatcatcher survey maps from 1992 through 1996.
Ahrens, Jeff. (Glenn Lukos Associates) October 13, 2010. California Gnatcatcher Use
of Polygons Addressed in Notice of Violation. Memorandum to Jonna Engel,
CCC.
Bomkamp, Tony. (Glenn Lukos Associates) August 26, 2010. Response to Coastal
Commission Notice of Violation dated May 14, 2010 for Vegetation Removal on
Portions of Newport Banning Ranch and City of Newport Beach Properties.
Memorandum to Michael Mohler, Newport Banning Ranch, LLC.
Hamilton, Robb (Hamilton Biological). December 10, 2009. Review of Biological
Resource Issues, Sunset Ridge Draft EIR. Memorandum from Hamilton
Biological to Janet Johnson Brown, City of Newport Beach.
BonTerra Consulting. October 2009. Draft Environmental Impact Report: Sunset Ridge
Park Project. SCH No. 2009051036. Vol I & II. Prepared for the City of Newport
Beach.
Glenn Lukos Associates. September 24, 2009. Habitat Characterization for Areas
Affected by Alleged Clearing near Southeast Corner of Banning Ranch
Referenced in July 29, 2009 Letter from California Coastal Commission.
Memorandum to Andrew Willis, CCC.
BonTerra Consulting. June 25, 2009. Results of Coastal California Gnatcatcher
Surveys for Newport Banning Ranch Project Site, Orange County, California.
Letter addressed to Ms. Sandy Marquez, USFWS.
Bartel, Jim A. (Field Supervisor, USFWS). April 2, 2009. Formal Section 7 Consultation
for Montebello Hills Development and Conservation Project, City of Montebello,
Los Angeles County, California. Montebello Biological Opinion. To: Colonel
Thomas H. Magness, IV District Engineer, U.S. Army Corps of Engineers
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Glenn Lukos Associates. August 2008. The Newport Banning Ranch Biological
Technical Report. Report prepared for Mike Mohler, Newport Banning Ranch,
LLC.
Glenn Lukos Associates. July 19, 2007. Submittal of 45-Day Report for coastal
California gnatcatcher Surveys for the 412.5 Newport Banning Ranch Property,
City of Newport Beach and Unincorporated Orange County, Orange County,
California. Survey report from Glenn Lukos Associates Biologist Ingrid Chlup to
Sandra Marquez, USFWS.
Glenn Lukos Associates. July 25, 2006. Submittal of 45-Day Report for Coastal
California Gnatcatcher Presence/Absence Surveys for the 412.5 Newport
Banning Ranch Property, City of Newport Beach and Unincorporated Orange
County, Orange County, California. Survey report from Glenn Lukos Associates
Biologist Jeff Ahrens to Daniel Marquez, USFWS.
Glenn Lukos Associates. October 14, 2002. Protocol Surveys for the Coastal California
Gnatcatcher; West Newport Oil Property, Orange County California. Survey
report from Glenn Lukos Associates Biologist Tony Bompkamp to Leonard
Anderson, West Newport Oil Property.
Gnatcatcher survey map. 2000. Unknown source (we believe the source is PCR
Services).
PCR Services. 1998. Gnatcatcher survey map.
PCR Services. 1997. Gnatcatcher survey map.
LSA. 1996. Spring 1996 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.
LSA. 1995. Spring 1995 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.
LSA. 1994. Results of 1994 Gnatcatcher and Wren Surveys. Survey report from LSA
Biologists Robb Hamilton and Richard Erickson to Leonard Anderson, West
Newport Oil Company.

The City of Newport Beach (hereafter ‘City’) is proposing to construct an active
recreational park (Sunset Ridge Park) on a site approximately 20 acres in size at the
northwest corner of the intersection of West Coast Highway and Superior Avenue. The
proposed park site includes 6.3 acres in the southeast corner of Newport Banning
Ranch, a 505 acre property located near the mouth of the Santa Ana River in Orange
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County, California (Figure 1). The City has an access agreement with Newport Banning
Ranch that allows the park entrance road to occur on ranch property. The project site is
one of 28 areas identified in the City’s general plan as an Environmental Study Area
(ESA) which are undeveloped areas that support natural habitats defined as potentially
capable of supporting sensitive biological resources. The two properties that comprise
the proposed Sunset Ridge Park site do support a number of important and sensitive
habitats and plant and animal species.
On September 15, 2010, I accompanied several other Coastal Commission staff on a
site visit to observe and study the biological resources on the proposed park property, in
particular, at and around three disturbed areas referred to as the southeast, northwest,
and northeast polygons that were the subject of a violation on Newport Banning Ranch
that will be resolved once compliance with the Commission’s Consent Order is fully
carried out1 (Figure 2). During our site visit we examined the various plant communities
supported by the property and discussed the current and historical use of the site by
California gnatcatchers. Representatives of Newport Banning Ranch and the City,
Newport Banning Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos
Associates), and Southern California Edison’s biologist (Tracy Alsobrook) were also
along on the site visit.
I visited the site again on December 15, 2010, with other Coastal Commission staff to
review the biological resources on the proposed park site and in and around the three
polygons and to discuss the history of gnatcatcher use, the nature of gnatcatcher survey
collection, and my approach to making an ESHA determination. Representatives of
Newport Banning Ranch, the City, and Southern California Edison, Newport Banning
Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos Associates), the City’s
biological consultant’s (Art Homrighausen and Richard Erickson, LSA & Ann Johnston,
BonTerra), and a USFWS biologist (Christine Medak), accompanied us on the site visit.
On both site visits we spent several hours walking and talking while I made visual and
audio observations of the natural resources on the proposed park site.
I visited the site again on June 7, 2011 with John Del Arroz, CCC Coastal Analyst; Don
Schmitz, Principle, Don Schmitz and Associates; Mike Sinacori, Engineer, City of
Newport Beach; Ann Johnston, Biologist, BonTerra Consulting, and Ann Johnston’s
assistant. During this site visit we carefully examined the seep areas along Superior
Avenue. We also walked, and BonTerra mapped (using a GPS unit), the boundary of
the ESHA/non-ESHA areas that I had preliminarily mapped on an aerial based on
gnatcatcher individual point and use area data spanning 1992 to 2009, vegetation
mapping, and site visit observations. In addition to the site visits, I have reviewed the
documents listed above (presented in chronological order), peer reviewed literature, and
aerial photographs to determine the history of gnatcatcher use and the nature of the
habitat on the site of the proposed Sunset Ridge Park in order to make an
Environmentally Sensitive Habitat Area (ESHA) determination, buffer size
recommendations, and to discuss other considerations such as burrowing owls, coastal
1

CCC-11-CD-03 and CCC-11-RO-02 issued by the Commission on April 14, 2011.
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sage scrub improvement and restoration, invasive species, cowbird parasitism, and
predation.

ESHA Definition
Section 30107.5 of the Coastal Act defines Environmentally Sensitive Habitat as:
Any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and developments.
Plants and animals and habitats that meet the rarity criterion under this definition may
include rare plant communities identified by the California Department of Fish and
Game (CDFG), federal and state listed species, California Native Plant Society “1B” and
“2” plant species, California species of special concern, and habitats that support the
type of species listed above.
The City of Newport Beach Coastal Land Use Plan (CLUP) also provides criteria for
determining what constitutes ESHA. CLUP policy 4.1.1-1 states that the following site
attributes are among those characteristics that are determinative of whether an area
constitutes ESHA:
x
x

The presence of natural communities that have been identified as rare by the
California Department of Fish and Game.
The recorded or potential presence of plant or animal species designated as
rare, threatened, or endangered under State or Federal law.

CLUP Section 4.1.1 states that coastal sage scrub is an especially important habitat
and “where coastal sage scrub occurs adjacent to coastal salt marsh or other wetlands,
or where it is documented to support or known to have the potential to support rare
species such as the coastal California gnatcatcher, it meets the definition of ESHA
because of its especially valuable role in the ecosystem... coastal sage scrub also
provides essential nesting and foraging habitat for the coastal California gnatcatcher, a
rare species designated threatened under the Federal Endangered Species Act.”

Habitats - Plant Communities
The 20-acre site proposed for Sunset Ridge Park supports a number of different
habitats. There are several types of coastal scrub communities on the property
including coastal sage, coastal bluff, and maritime succulent scrub. Other habitats
occurring in large swaths are disturbed encelia scrub, disturbed mulefat/goldenbush
scrub, non-native grasslands, and ruderal and ornamental areas (Figure 3; Exhibit 6 of
the DEIR Biological Technical Report ). There are several small wetland seeps along
the slope bordering Superior Avenue and the Banning Ranch Conservancy has alleged
that several vernal pools exist in the upper Western corner of the site in the project
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footprint. All the native plant communities are invaded by non-native plants to a greater
or lesser extent.
Coastal Sage Scrub
Coastal sage scrub is comprised of dominant species that are semi-woody and lowgrowing, with shallow, dense roots that enable them to respond quickly to rainfall2. The
species composition and structure of individual stands of coastal sage scrub depend on
moisture conditions that derive from slope, aspect, elevation and soil type. Sawyer &
Keeler-Wolf (1995) divide coastal scrub communities into series including California
sunflower (Encelia californica), California buckwheat (Eriogonum fasciculatum), and
coast prickly-pear, (Opuntia litteralis) series3. The coastal sage scrub found within the
Sunset Ridge park footprint (including the southeast corner of Newport Banning Ranch),
it is best characterized as California sunflower series; however, there are also patches
of California buckwheat and coast prickly-pear series. Coastal sage scrub is
increasingly rare in the coastal zone and provides an especially valuable ecosystem
service when occupied by the coastal California gnatcatcher or other rare species.
Coastal Bluff Scrub
Coastal bluff scrub is found in localized areas along the coast below Point Conception 4
and is identified as a rare plant community in CDFG’s Natural Diversity Data Base. It
often intergrades with other scrub community types, as is the case within the Sunset
Ridge Park project footprint (southeast corner of Newport Banning Ranch). Coastal
bluff scrub is comprised of small stature woody or succulent plants including dwarf
shrubs, herbaceous perennials, and annuals5. Dominant species include California
sunflower, live-forever (Dudleya sp.), and prickly pear6.
Maritime Succulent Scrub
Maritime succulent scrub, also identified as a rare plant community in CDFG’s Natural
Diversity Data Base, is a low growing, open (25% - 75% ground cover) scrub
community dominated by drought deciduous, semi-woody shrubs that grow on rocky or
sandy soils of coastal headlands and bluffs7. This community type has a very limited
distribution along the coast between southern California and northern Baja California
and on the Channel Islands. Characteristic species include California sunflower, prickly
pear, and California box-thorn (Lycium californicum)8. Box-thorn is a CNPS list 4.2
species and is the only special status plant species found on the project site (Figure 4).
Like coastal bluff scrub, maritime succulent scrub intergrades with other scrub
community types, as is the case on the site proposed for Sunset Ridge Park.

2

Holland, R.F. 1986. Preliminary Descriptions of the Terrestrial Natural Communities of California.
State of California, The Resources Agency, Department of Fish and Game.
3
Sawyer, J. and T. Keeler-Wolf. 1995. A manual of California vegetation. California Native Plant
Society.
4
Holland (1986) op cit.
5
Ibid.
6
Ibid.
7
Ibid.
8
Ibid.
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The coastal scrub communities within the Sunset Ridge Park project footprint tend to be
dominated by California sunflower and distinguished by those species which are
diagnostic of the particular coastal scrub community types. BonTerra lumps some of
the coastal scrub communities together as “southern coastal bluff scrub” and finds a
total of 1.15 acres of this habitat type on the site (Figure 3). BonTerra treats California
sunflower separately and maps the following habitats; “Encelia Scrub”, “Disturbed
Encelia Scrub”, and “Encelia/Ornamental Scrub”. All of the coastal scrub communities
are invaded to a greater or lesser degree by non-native and invasive species, such as
highway iceplant (Carpobrotus edulis), crystalline iceplant (Mesembryanthemum
crystallinum), castor bean (Ricinus communis), myoporum (Myoporum laetum), pampas
grass (Cortaderia selloana), tree tobacco (Nicotiana glauca), fennel (Foeniculum
vulgare), black mustard (Brassica nigra), tocalote (Centaurea melitensis), and European
annual grasses (Bromus diandrus, B. madritensis, B. hordeaceus, Lolium multiflorum).
Encelia Scrub
BonTerra mapped 0.53 acres of “Encelia Scrub”, 3.64 acres of “Disturbed Encelia
Scrub”, and 0.21 acres of “Encelia/Ornamental Scrub” (Figure 3). The western-most
area that BonTerra mapped as “Encelia Scrub” is an area that has a history of California
gnatcatcher use and is an area I include in my “ESHA East” delineation (see ESHA
discussion below and Figure 12). In addition to the “Encelia Scrub” patch that is
included in my “ESHA East” delineation, there are several patches of “Encelia Scrub”
along West Coast Highway and Superior Avenue (Figure 7; BonTerra Exhibit 2,
Detailed vegetation types and other areas). All of these patches are adjacent to or very
close to the large patch (approximately 3.3 acres) of “Disturbed Encelia Scrub” (Figure
3). The patches of “Encelia Scrub” (Figure 7) along the slope are within areas where
foraging gnatcatchers have been observed by Robb Hamilton (Figure 30).
California sunflower is one of the dominant native scrub species found in the coastal
scrub communities on the City and Newport Banning Ranch property. Weaver (1998)
found that gnatcatcher densities in northern San Diego County were highest in areas
where California sunflower or California buckwheat were co-dominate with sagebrush9.
Both areas mapped as “Disturbed Encelia Scrub” by BonTerra are areas routinely
mowed once or twice a year to ground level by the City and Newport Banning Ranch.
Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:
The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel
modification and weed abatement purposes and contains a high percentage of
non-native weeds; therefore, it is not considered special status.
I disagree with this statement and believe that in absence of the routine mowing, the
areas identified as “Disturbed Encelia Scrub” would become dense stands of robust,
nearly pure, California sunflower. California sunflower is a fast growing shrub and if it
wasn’t mowed it would reach heights of two to three feet over one growing season.
9

Weaver, K.L. 1998. Coastal sage scrub variations of San Diego County and their influence on the
distribution of the California gnatcatcher. Western Birds, Vol. 29: 392-405.
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During my site visits I have seen these areas numerous times and have observed how
closely spaced the mowed individual California sunflower plants are to each other. I
have also reviewed the photographs of fresh growth during the growing season in Robb
Hamilton’s December 10, 2009 memorandum to Janet Johnson Brown, City of Newport
Beach, “Review of Biological Resource Issues, Sunset Ridge Draft EIR” and I have no
doubt that these areas would be dominated by California sunflower suitable for
gnatcatcher foraging and possibly nesting without continued mowing. If the periodic
mowing is legal, this area would not be ESHA, however, if the mowing is not legal, the
area would be ESHA.
The area mapped “Encelia Scrub/Ornamental” by BonTerra, that includes native big
saltbush (Atriplex lentiformis) and the invasive species, pampas grass, and highway
iceplant, is on the slope on the corner of West Coast Highway and Superior Avenue.
The patch of “Encelia Scrub/Ornamental” is between the two patches mapped as
“Encelia Scrub”. The patches of “Encelia Scrub” (Figure 7) and “Encelia
Scrub/Ornamental” (Figure 3) on the slope of the property are within areas where
California gnatcatchers have been observed foraging on several occasions (Figure 30).
Disturbed Mulefat/Goldenbush Scrub
BonTerra mapped 0.48 acres of “disturbed mulefat/goldenbush scrub” which they
describe as co-dominated by mulefat and goldenbush and invaded by myoporum,
highway iceplant, and pampas grass (Figure 3). In addition to the species identified by
BonTerra as inhabiting this area, I have also observed a significant amount of California
sunflower and black mustard. This habitat has a history of California gnatcatcher use
and is within the area I have delineated “ESHA West” (see ESHA discussion below and
Figure 12).
Non-native Grasslands
BonTerra mapped the majority of the project site (6.58 acres) directly north of the
proposed park entry road as non-native grasslands “dominated by a mix of non-native
species including ripgut grass (Bromus diandrus), foxtail chess (Bromus madritensis
ssp. rubens), black mustard, and tocalote” (Figure 3).
This same area was mapped as mixed scrub or scrub/grassland by Glenn Lukos
Associates in 2002 (Figure 5; Glenn Lukos Associates 2002 vegetation map) and as a
mix of non-native grassland, disturbed goldenbush scrub, and invasive/ornamental in
2008 (Figure 6; Exhibit 9, Glenn Lukos Associates, August 2008, Draft Biological
Technical Report for Newport Banning Ranch). In the DEIR BonTerra makes the
following statement about the site grasslands, as well as the ruderal, ornamental, and
disturbed areas:
These areas generally have low biological value because they are composed of
unvegetated areas or are vegetated with non-native species. These areas
generally provide limited habitat for native plant and wildlife species although
they may occasionally be used by native species. Therefore, impacts on these
areas would not be considered significant, and no mitigation would be required.
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While the grassland areas are clearly disturbed in that they are regularly mowed and
dominated by non-native European annual grasses, I do not agree with BonTerra’s
assessment that they have low biological value and provide limited habitat for native
plant and wildlife species. If these areas were not mowed I believe they would transition
into a more mixed scrub/ grassland habitat that would support higher biodiversity
including numerous native plants and animals. However, currently the non-native
grasslands provide dwelling habitat for burrowing animals and significant foraging
habitat for numerous species including mammals, birds, and reptiles. Robb Hamilton
reported seeing large numbers of grasslands bird species in just two visits: “two Redtailed Hawks, an American Kestrel, 14 Killdeers, 25 American Pipits, 70 Western
Meadowlarks, 100 Mourning Doves, and 100 House Finches (minimum estimates
provided for the last four species)”10. The non-native grasslands are important raptor
foraging habitat and suitable habitat for burrowing owls, a sensitive species that has
been documented nearby in similar habitat (see below, Figure 32). CDFG under CEQA
recommends 0.5 ac of preservation for every 1.0 ac of non-native grassland impacted to
provide raptor foraging opportunities.
Ruderal and Ornamental Areas
BonTerra maps a total of 7.75 acres as “Ruderal” and a total of 3.19 acres as
“Ornamental” (Figure 3). The ruderal areas are described by BonTerra as dominated by
black mustard and tocalote. They also state that:
They consist of areas that have been previously disturbed and now consist
primarily of non-native vegetation that is well adapted to disturbed conditions and
high nitrogen soils. The ruderal vegetation that covers most of the park portion of
the Project site appears to be periodically mowed.
I believe that in the absence of disturbance (including mowing) ruderal areas would
become a mixture of grassland and scrub that would slowly transition from an area
dominated by non-natives to an area dominated by natives.
BonTerra describes the areas they mapped as “ornamental” as dominated by a mix of
invasive species including highway iceplant, myoporum, pampas grass, and castor
bean; this is consistent with my observations of the site.
Wetlands
There are several areas on the slope along Superior Drive with water seeps. Several of
the plants associated with these seeps are wetland species including narrowleaf cattail
(Typha angustifolia), spike-rush (Eleocharis sp.) growing in mud and standing water,
spike bentgrass (Agrostis exarata), rabbitfoot grass (Polypogon monspeliensis), marsh
fleabane (Pluchea odorata), and seaside heliotrope (Heliotropium curassavicum). In
addition, Mediterranean tamarisk (Tamarix ramosissima), a non-native species with
10

Hamilton, R. (Hamilton Biological). December 10, 2009. Review of Biological Resource Issues, Sunset
Ridge Draft EIR. Memorandum from Hamilton Biological to Janet Johnson Brown, City of
Newport Beach.
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wetland plant status, also occurs in this area. Pampas grass, another non-native
species, is abundant in this area. While the federal government has yet to assign
pampas grass a wetland indicator status, this species grows in damp soils along river
margins in its native range in South America11. In coastal California it is an insidious
invader colonizing disturbed areas including moist slopes in urban centers. Robb
Hamilton reports that examination of 82 records of Pampas Grass in California showed
that 32 percent were from wetlands12. Upon my request, BonTerra mapped in detail the
slope along the southern perimeter of the proposed park site (Figure 7; BonTerra
Exhibit 2, Detailed vegetation types and other areas). The wetland seeps occur in the
areas mapped “Cattail” and “Tamarisk” and within some of the areas mapped “Pampas
Grass”.
In many areas the soils in these moist areas have a salt crust and/or what appear to be
oxidation stains. BonTerra dug two soil pits in the seep areas and in both cases found
hydric soils (Figure 8; BonTerra Exhibit 1, Detailed vegetation types and other areas,
soil sample sites). BonTerra has maintained that the seep areas are not wetlands for
numerous reasons including their determination that the water source is artificial13, the
presence of non-native species, and that the seeps are “small areas of low
function/value hydrophytic vegetation”.
I disagree with this conclusion. In fact, the small seeps and surroundings supporting a
preponderance of hydrophytic plants, or hydric soils, or wetland hydrology meet the
definition of wetlands in the Coastal act and the Commission’s regulations. Whether or
not wetland plants are non-native, or wetlands are degraded, or residential development
contributes to wetland hydrology is not germane. Although the City’s biological
consultant, BonTerra, erroneously concluded that the slope seeps are not wetlands, the
City revised the park plans to avoid these areas.
Vernal Pools
The Banning Ranch Conservancy has alleged that four vernal pools exist on the
proposed park site at the fill area to the north of the access road, and states that these
pools could contain the endangered San Diego Fairy Shrimp. They submitted a
powerpoint presentation titled “Complete Banning Ranch Mesa Vernal Pools/Wetlands
First Edition 6-7-11” on June 30, 2011 in which they assign the potential vernal pools
numbers “34”, “35”, “36”, and “39” (Figure 9, BonTerra Exhibit 2, BRC Features 34, 35,
36, and 39). In response to the vernal pool allegation, BonTerra consulting biologist
Allison Rudalevige revisited these areas along with BonTerra consulting biologist Jeff
Crain and Glenn Lukos Associates biologist Tony Bomkamp. They observed three
11

Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia
(Gramineae). Heredity, Vol. 63: 373–382.
12
Hamilton, R. (December 10, 2009) op. cit.
13
Leighton Consulting’s geotech report, found in the project DEIR states that “Our exploration showed
that the site is underlain by marine terrace deposits over bedrock. The subsurface materials at the site
were found to consist of medium dense to dense silty sand and stiff to very stiff clay. Groundwater was
encountered within two of our borings during our exploration. Seepage was noted within all borings along
a sand and clay layer interface. The seepage was very likely generated from surface runoffs within the
site and from the residential developments north of the site”.
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areas of cracked soil, a potential indicator of ponding water, but state that “it is clear that
none of the four features are vernal pools as all of the features lack vernal pool indicator
plant species and all of the features occur on previously graded areas and exhibit a
predominance of upland plant species.” They conclude that “Therefore, due to the lack
of plant species characteristic of vernal pools, lack of sustained/observable ponding
over multiple years of surveys onsite, the project site does not contain vernal pools.14”
Regarding the Banning Ranch Conservancy’s powerpoint presentation BonTerra states
“The BRC PowerPoint does not utilize any appropriate vernal pool identification protocol
for this resource issue, as it does not document ponding duration, soil types present,
plant indicator species, invertebrate activity, and other necessary parameters.15”
I requested to visit the site with USFWS vernal pool experts to examine these areas but
to date that request has not been fulfilled by the City or Newport Banning Ranch. In the
absence of an onsite survey, I requested that USFWS review the powerpoint submitted
by the Banning Ranch Conservancy. Christine Medak, USFWS biologist, provided a
detailed review via an email sent to me on September 13, 2011 (Appendix 1) and
concluded the following:
After reviewing the available information we conclude that all four areas (VP 34,
35, 36, and 39) could potentially support San Diego fairy shrimp if ponding
sufficient to support the species happens at a time when cysts are present.
Extensive vernal pool habitat once occurred on the coastal plain of Los Angeles
and Orange counties (Mattoni and Longcore 1997) and soils over the majority of
Banning Ranch are likely suitable. However, the probability that ponding will be
adequate to support the species is low in VP 34, 35, and 36 because the "pools"
are located in a drainage and hydrological processes (including erosion and
water flow) are not currently impeded by substantial alterations in the natural
topography. In the absence of maintenance these ponds are unlikely to persist
or to support the species over time. Vernal pool 39 has a higher probability of
supporting the species because fill deposited in the drainage is likely contributing
to longer periods of ponding. The rings of vegetation around the pool are
another indication that ponding may occur at a freqency [sic] and for a length of
time sufficient to support San Diego fairy shrimp. In the absence of maintenance
we expect VP 39 will continue to pond (and pond for longer periods over time as
silts collect in basin), unless the roadway fill is removed. To ensure the proposed
project does not result in unintended impacts to listed species, we recommend
protocol surveys for San Diego fairy shrimp are conducted in VP 39 prior to filling
the pool.
I have reviewed BonTerra’s vernal pool analyses and the Banning Ranch Conservancy
powerpoint. I find that both are inconclusive regarding the existence or non-existence of
vernal pools. Comprehensive vernal pool protocol surveys require two full wet season
14

Johnston, A.M. (BonTerra Consulting). September 9, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public Works
Department, City of Newport Beach.
15
Ibid.
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surveys done within a 5-year period or two consecutive seasons of one full wet season
survey and one dry season survey (or one dry season survey and one full wet season
survey). In addition, as BonTerra points out, appropriate vernal pool identification
protocol includes documentation of ponding duration, identification of soil types and
plant species present, invertebrate activity, and other necessary parameters. Neither
BonTerra nor the Banning Ranch Conservancy have submitted the full complement of
information necessary to make a firm conclusion regarding the existence or not of
vernal pools on the proposed Sunset Ridge Park site. It is important to point out that
vernal pools are a special type of wetland that are especially valuable because of the
rare and unique species that they support. However, regardless of whether
presumptive wetlands are vernal pools, they are protected under the Coastal Act. Given
the lack of information and considering the review and conclusions of the USFWS, I
recommend that a technical wetland delineation be conducted and that vernal pool
protocol surveys be required on all four purported vernal pools.

California Gnatcatcher
Coastal sage scrub in southern California provides habitat for about 100 rare species,
many of which are also endemic to limited geographic regions16. One such species is
the coastal California gnatcatcher (Polioptila californica). The California gnatcatcher is
an obligate, year-round resident of coastal sage scrub communities17. California
gnatcatchers typically live a total of 4 to 6 years. They primarily feed on insects, which
are eaten directly off coastal scrub and other vegetation. California gnatcatchers range
from Baja California north to Ventura and San Bernadino Counties in southern
California. Gnatcatchers in southern California preferentially nest and feed in coastal
scrub vegetation on mesas and gentle slopes that are characterized by varying
abundances of California sagebrush, California sunflower; and California buckwheat18.
Gnatcatcher densities in northern San Diego County were found to be highest in areas
where California encelia and California buckwheat were co-dominant with sagebrush19.
Where these species are in low abundance, California gnatcatchers will forage on other
species, including some non-natives such as black mustard20. They also use grassland,
chaparral, and riparian habitats in proximity to sage scrub for dispersal and foraging21.
In the last 60 years extensive southern California suburban sprawl has reduced and
fragmented coastal scrub habitats, resulting in a significant decline in California
gnatcatcher populations. In addition, the majority of remaining coastal scrub habitats
16

Westman, W.E. 1981. Diversity relations and succession in Californian coastal sage scrub. Ecology,
Vol. 62: 170-184
17
Atwood, J.L. and D.R. Bontrager. 2001. California Gnatcatcher (Polioptila californica). In The Birds of
North America, No. 574 (A. Poole and F. Gill, eds.). The Birds of North America, Inc.
Philadelphia, PA.
18
Ibid.
19
Weaver (1998) op. cit.
20
Dixon, J. Dec. 18, 2002. ESHA Determination for the Marblehead Property. Memorandum to Karl
Schwing
21
Ibid.
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are disturbed to a greater or lesser extent by non-native and invasive plant species. In
response to the drop in gnatcatcher numbers in southern California due to the habitat
loss and fragmentation resulting from urban and agricultural development, the
northernmost subspecies (Polioptila californica californica) was listed as federally
threatened in 199322. The California gnatcatcher is also a California Species of Special
Concern. Loss of gnatcatcher coastal scrub habitat in southern California is estimated
to be 70 to 90 percent23,24 and, in 1999, the United States Fish and Wildlife Service
(USFWS), estimated the number of gnatcatcher breeding pairs in Los Angeles, Orange
and San Diego Counties at only 144, 643, and 1,917, respectively25. Fragmented
habitats have reduced biological integrity due to the increased potential for human
disturbance. An increase in recreational use of habitats, fire frequency, trash dumping,
air pollution, invasive species, predators, cowbird parasitism, domestic pets, herbicides
and pesticides, and night lighting are directly associated with development and can
have adverse impacts on the quality of gnatcatcher habitat.
In 2007, the USFWS identified and mapped critical gnatcatcher habitat in southern
California26. In determining areas to designate they “consider the physical and
biological features (primary constituent elements (PCEs)), that are essential to the
conservation of the species”. Primary constituent elements define the actual extent of
habitats that contribute to the primary biological needs of foraging, nesting, rearing of
young, intra-specific communication, roosting, dispersal, genetic exchange, or
sheltering. Primary constituent elements for California gnatcatcher critical habitat
include not only intact sage scrub habitats, but also “non-sage scrub habitats such as
chaparral, grassland, riparian areas, in proximity to sage scrub habitats that provide
space for dispersal, foraging, and nesting.” The USFWS defines sage scrub as a broad
category of vegetation that includes coastal sage scrub, coastal bluff scrub, and
maritime succulent scrub in their extensive list of the various sage scrub plant
communities. The USFWS designated all of the City’s property and all of Newport
Banning Ranch as critical habitat for California gnatcatchers in 200727 (Figure 10;
California Gnatcathcer Critical Habitat Unit Map). In designating this block of land as
critical habitat, USFWS noted that the area was occupied by gnatcatchers at the time of
listing and at the time of designation of critical habitat and the area “contains all the
features essential to the conservation of the coastal California gnatcatcher.”28 This
22

Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Notice of determination to retain the threatened status for the
coastal California gnatcatcher under the endangered species act. Federal Register 60:72069.
(March 1993).
23
Westman (1981) op. cit.
24
Michael Brandman Associates. 1991. Unpubl. Report. A rangewide assessment of the California
Gnatcacher (Polioptila californica). Prepared for Building Industry Assoc. of Southern California;
July 23.
25
Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). 50; Federal Register 72:72069. (December 19,
2007).
26
Ibid.
27
Ibid. See also Exhibit 13, Banning Ranch DEIR.
28
USFWS (Dec. 19, 2007) op. cit.
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block of land is the only immediately coastal land mapped as critical gnatcatcher habitat
in Unit 7 in Orange County (Figure 11; USFWS Federal Register Vol. 72, No. 243).
USFWS pointed out in the final rule that the critical habitats in northern Orange County
“may require special management considerations or protection to minimize impacts
associated with habitat type conversion and degradation occurring in conjunction with
urban and agricultural development.” It is important to note that specific observations of
gnatcatchers within any particular area are not necessary in order to conclude that the
area is “occupied” by gnatcatchers. If gnatcatcher foraging or nesting is observed in the
general proximity of a site, it is considered “occupied.” Therefore, based on the many
observations of gnatcatcher use, the USFWS concluded that all of the City property and
Newport Banning Ranch is occupied by coastal California gnatcatchers.
California gnatcatcher breeding season territories range in size from less than 2.5 acres
to 25 acres29,30, with a mean territory size generally greater for inland populations than
coastal populations31. Nesting territories typically have greater than 50 percent shrub
cover and an average shrub height that exceeds 2.3 ft; nests are most often at 3 feet
above the ground32. The relative density of shrub cover influences gnatcatcher territory
size, with territory size increasing as shrub cover decreases presumably as a result of
limited resources. In a 1989 to 1992 study of two sites in San Diego County, breeding
season territories averaged 20 acres; non-breeding season territories were larger33. In
studies by Bontrager (1991)34 and Preston et al. (1998)35, territory size during the nonbreeding season increased 82 percent and 78 percent, respectively. Increase in nonbreeding season territory size is thought to serve two purposes; to allow gnatcatchers to
acquire more habitat resources and to obtain information about potential mates.
California gnatcatchers are known to occupy (i.e., to breed, nest, and forage in) year
round various locations of coastal scrub habitat on the city’s property and Newport
Banning Ranch. Numerous gnatcatcher surveys have been conducted on Newport
Banning Ranch; only one survey has been conducted on the city property. The USFWS
California gnatcatcher survey protocols, published in 1997, require a minimum of six or
more surveys covering all potentially occupied habitat areas during the gnatcatcher
breeding season which extends from March 15 to June 3036,37. All surveys must take
29

Atwood, J.L., S.H. Tsai, C.H. Reynolds, J.C. Luttrell, and M.R. Fugagli. 1998. Factors affecting
estimates of California Gnatcatcher territory size. Western Birds, Vol. 29: 269-279.
30
Preston, K.L., P.J. Mock, M.A. Grishaver, E.A. Bailey, and D.F. King. 1998. Calfornia Gnatcatcher
territorial behavior. Western Birds, Vol. 29: 242-257.
31
Ibid.
32
Beyers, J.L. and W.O. Wirtz. 1997. Vegetative characteristics of coastal sage scrub sites used by
California gnatcatchers: Implications for management in a fire-prone ecosystem. In Greenlee, J.
M. (ed.), Proceedings: First conferenc on fire effects on rare and endangered species and
habitats, Coeur d’Alene, Idaho, November 1995. International Association of Wildland Fire,
Fairfield, Washington. pp. 81-89.
33
Atwood and Bontrager (2001) op. cit.
34
Bontrager, D.R. 1991. Unpublished Report: Habitat requirements, home range and breeding biology
of the California Gnatcatcher (Polioptila californica) in south Orange County. Prepared for Santa
Margarita Co., Rancho Santa Margarita, CA; April.
35
Preston et. al. (1998) op. cit.
36
U.S. Fish and Wildlife (USFWS). 1997a (February 28). Coastal California Gnatcatcher (Polioptila
californica californica) Presence/Absence Survey Protocol. Washington, D.C.:USFWS.
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place during the morning hours and no more than 80 acres of suitable habitat may be
surveyed per visit. Typically gnatcatcher survey reports include a compilation of
gnatcatcher observations (dot/point locations) in the form of a map of gnatcatcher
breeding pair use areas (breeding territories).
The gnatcatcher survey data for the southeast corner of Newport Banning Ranch, made
available to us from Newport Banning Ranch, City of Newport Beach, and Newport
Banning Ranch Conservancy (via USFWS), includes the following: gnatcatcher use
areas and gnatcatcher observations collected by LSA from 1992 through 1994,
gnatcatcher use areas collected by LSA in 1995 and 1996, gnatcatcher use areas and
gnatcatcher observations collected by PCR in 1997, gnatcatcher observations collected
by PCR in 1998, gnatcatcher use areas in 2000 (collector unknown, we believe it may
have been PCR), gnatcatcher observations collected by GLA in 2002, 2006, and 2007,
and gnatcatcher observations collected by BonTerra in 2009. For some years we have
the reports associated with the data maps (1994 - 1996, 2002, 2006, 2007, and 2009 )
and for other years we do not (1992, 1993, 1997, 1998, and 2000).
We also have breeding season and non-breeding season gnatcatcher observations
collected by Robb Hamilton in 2009 and 201038. Mr. Hamilton was one of the biologists
who collected gnatcatcher data for LSA in the early 1990’s. Mr. Hamilton currently runs
his own environmental consulting firm, Hamilton Biological, and holds a permit to
conduct gnatcatcher presence/absence surveys (No. TE-799557).
The Newport Banning Ranch gnatcatcher survey efforts (number of days per annual
survey), methodology (timing, areal coverage, etc.), and data presentation vary among
the biological consulting firms. LSA surveyed for nine days in 1992, three in 1993, and
four each from 1994 through 1996. Regarding the presentation of their data LSA states
that:
Each year of the LSA surveys, composite maps were prepared that showed the
distribution of approximate gnatcatcher territory boundaries at NBR. …The
composite territories thus identified generally represented the most conservative
polygons possible that combined all observation points. Notions of what might
constitute gnatcatcher habitat were put aside; only those areas where
gnatcatchers were observed were mapped. However, because polygons were
mapped by combining all outlying observation points, on a finer scale many
areas within polygons never were actually used by gnatcatchers. Most of the
polygons depicted include suitable habitat as well as unused pockets (e.g., ice
plant, barren of developed areas), and the territory maps do not distinguish

37

U.S. Fish and Wildlife (USFWS). 1997b (July 28). Coastal California Gnatcatcher (Polioptila californica
californica) Presence/Absence Survey Protocol. Washington, D.C.:USFWS.
38
Mr. Hamilton did not have access to Newport Banning Ranch so his observations are limited to those
areas of the southeastern corner of Newport Banning Ranch that he could survey from the property
boundary.
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suitable habitat from unsuitable habitat such as solid ice plant, roads, and
structures.39
PCR conducted surveys in 1997, 1998, and 200040. We do not have any information
regarding these surveys other than the survey maps.
Glenn Lukos Associates and BonTerra present gnatcatcher sightings for individuals and
breeding pairs as dot/point observations on their annual survey maps. We asked Glenn
Lukos Associates to interpret their dot/point observations and they said they represent
an interpolation of a few to multiple individual gnatcatchers and/or a gnatcatcher pair
within a use area (pers. comm. Tony Bomkamp, January 3, 2011). We asked
BonTerra the same question and they said their dot/point observations were their best
approximation or estimation of the center point of observed gnatcatcher activity (pers.
comm. Ann Johnston, December 15, 2010).
The only protocol gnatcatcher survey that was performed specifically for the proposed
Sunset Ridge Park site was the 2009 survey conducted by BonTerra. Since that time
numerous gnatcatcher sightings have occurred on the site including those of Robb
Hamilton discussed above (Figure 30). In addition to Mr. Hamilton’s gnatcatcher
observations, Christine Medak, USFWS biologist, and Andrew Willis, CCC Enforcement
Analyst, have observed gnatcatchers on several occasions in the location identified on
the emails and maps attached here (Appendix 2).
The USFWS California gnatcatcher survey protocols require a minimum of six surveys
conducted in the morning during the gnatcatcher breeding season. Surveys conducted
in the early ‘90’s did not always meet the six-day minimum, however, they did take
place in the morning during the breeding season. We are assuming that surveys
conducted from 1997 on followed the USFWS gnatcatcher survey protocols. We are
also assuming that gnatcatcher survey data presented as dot/point observations have
associated use polygons subject to gnatcatcher habitat requirements. Our conclusions
are based on the data we have and our assumptions regarding these data. The
gnatcatcher survey results are reported below in the ESHA discussions. The details of
the observations are not critical, because it is clear that any suitable gnatcatcher habitat
on the City property and on Newport Banning Ranch must be considered “occupied.”

ESHA Delineation
Areas of coastal scrub habitat with significant gnatcatcher use perform an important
ecosystem function, are increasingly rare, and are easily disturbed and therefore meet
the definition of ESHA under the Coastal Act and the City of Newport LUP.
39

Quote from December 9, 2010 “California Gnatcatcher Issues at the Sunset Ridge Park/Newport
Banning Ranch Site” letter to Mick Sinacori, City of Newport Beach, Department of Public Works from Art
Homrighausen and Richard Erickson of LSA
40
The 2000 gnatcatcher use map is unlabeled and therefore, while the format suggests it was made by
PCR, we can not be sure who created the exhibit.
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In general, relatively pristine coastal sage scrub, scrub vegetation with significant
coastal California gnatcatcher use, and appropriate gnatcatcher habitat in “occupied”
areas41 are increasingly rare in coastal California and meet the definition of ESHA.
However, all ESHA determinations are based on an analysis of site-specific conditions.
Since the entire Newport Banning Ranch and City property have been identified by the
USFWS as California gnatcatcher critical habitat the determination of ESHA is
appropriately based on both observations of gnatcatcher use, which is assumed in
“occupied” areas, and on the presence of vegetation that constitutes suitable habitat.
I applied the following criteria in determining what areas of the proposed park site rose
to the level of ESHA:
1. Areas occupied by California gnatcatchers (the entire site), and
2. Areas supporting habitat suitable for gnatcatchers, and
3. Unfragmented patches of suitable gnatcatcher habitat of substantial size – not
small, isolated, fragmented patches, and
4. Areas supporting other rare species or rare vegetation communities.
In addition to the gnatcatcher habitat ESHA, the proposed Sunset Ridge Park site
supports several wetland seep areas as discussed above. Opponents of the project
allege that the proposed park site supports several vernal pools that will be impacted by
the project footprint. While the project consultant maintains that these areas are not
vernal pools, technical wetland delineations and vernal pool fairy shrimp protocol
surveys must be performed in order to accurately identify the status of these areas.
ESHA Determination
I delineated two areas of ESHA within the footprint of the proposed Sunset Ridge Park.
These areas consist of habitat that supports the federally threatened California
gnatcatcher. One area, “ESHA West”, is west of the proposed entrance road. The
other area, “ESHA East”, is east of the proposed entrance road (Figure 12).
I reviewed all the vegetation and ESHA mapping that has been performed on the
Newport Banning Ranch portion of the project site and for the City’s property. Four
vegetation maps and one ESHA map are available for the southeast corner of Newport
Banning Ranch: vegetation maps created by LSA, PCR Services, and Glenn Lukos
Associates and a vegetation and ESHA map created as part of the Newport Banning
Ranch Technical Appendices42 by Glenn Lukos Associates. In addition, the City’s
consultant, BonTerra, mapped vegetation on the City’s property.
41

An area is considered “occupied” by gnatcatchers if they have been observed nearby in easy flight
distance regardless of whether gnatcatchers have been observed to use a particular plot of ground.
42
Glenn Lukos Associates, Inc. August 2008. Draft Biological Technical Report for the Newport Banning
Ranch.
This document is a part of the “Banning Ranch, Planned Community Development Plan, Technical
Appendices Volume II” that was posted on the City of Newport Beach website and downloaded in August
2009; it has since been removed from the City’s website. While the report text is marked draft, the
exhibits and appendices are not. Given that the vegetation (Exhibit 9) and ESHA (Exhibit 12) exhibits
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In 1991 LSA mapped various habitat types including coastal bluff scrub on the
southeast corner of Newport Banning Ranch (Figure 13; Figure 1, LSA December 9,
2010 letter). In 1998 PCR Services mapped coastal sage scrub habitat on the
southeast corner of Newport Banning Ranch (Figure 14; Exhibit 9, Glenn Lukos
Associates, August 26, 2010 memorandum). In 2002 Glenn Lukos Associates mapped
“bluff scrub or succulent scrub” in several areas on the southeast corner of Newport
Banning Ranch (Figure 15; Exhibit 2, Glenn Lukos Associates, West Newport Oil
Property 2002 Gnatcatcher surveys). The 2008 Glenn Lukos Associates vegetation map
(Figure 6 and 16; Exhibit 9, Glenn Lukos Associates. August 2008. Draft Biological
Technical Report for the Newport Banning Ranch) identifies several native plant
communities including maritime succulent scrub, disturbed encelia scrub, disturbed
mule-fat scrub, goldenbush scrub, and disturbed goldenbush scrub on the southeast
corner of Newport Banning Ranch. The ESHA map (Figure 17; Exhibit 12, Glenn Lukos
Associates. August 2008. Draft Biological Technical Report for the Newport Banning
Ranch) identifies two areas of ESHA: maritime succulent scrub and disturbed encelia
scrub on the southeast corner of Newport Banning Ranch. In 2009 and in greater detail
in 2011, BonTerra mapped the vegetation on the City’s property as discussed above.
Based on the historical and current vegetation and ESHA maps, the site proposed for
Sunset Ridge Park supports a significant cover of coastal scrub vegetation, much of it
suitable for California gnatcatchers. There are areas of coastal bluff and maritime
succulent scrub that rise to the level of ESHA whether or not they support gnatcatchers
due to the rarity of these habitat types. It happens that in the case of the proposed park
property, the mapped coastal bluff and maritime succulent scrub habitats are within the
boundaries of ESHA West and/or ESHA East (Figure 12) because they also have a
history of gnatcatcher use.
ESHA West
Between 1992 and 2009 gnatcatchers have been documented during eight surveys on
the western boundary of the proposed Sunset Ridge Park project (Figure 18). In 1992
LSA mapped a gnatcatcher use area and six gnatcatcher observations along the
western boundary of the proposed park property (Figures 19a and 19b; Figure 1,
December 9, 2010 LSA memorandum and from LSA map submitted by the Newport
Banning Ranch Conservancy, respectively). In 1993 LSA mapped a very large
gnatcatcher use area that contains a wide swath of vegetation along the western
boundary of the proposed park (Figure 20; Figure 2, December 9, 2010 LSA
memorandum). In 1994 LSA mapped a large gnatcatcher use area that encompasses a
large amount of habitat along the western boundary of the proposed park (Figures 21a
and 21b; LSA map submitted by the Newport Banning Ranch Conservancy). In 1996,
LSA mapped a gnatcatcher use area about three times the size of the area mapped in
1996 that overlaps all of the 1996 gnatcatcher use area and extends eastward (Figures
portray the expert opinion of Glenn Lukos Associates, Inc., at the time they were developed, we believe it
is appropriate to consider this information, along with other sources, in our ESHA determination. We note
that these data support our ESHA conclusions and we are awaiting the revised analysis, but in the
interim, we continue to note the significance of the data presented in draft form.
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22a and 22b; Figure 5, December 9, 2010 LSA memorandum). In 1998 PCR Services
mapped point observations for two breeding pairs along the western boundary of the
proposed park (Figures 23a and 23b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy).
In 2000 a gnatcatcher use area was mapped that covers a small area adjacent to the
western boundary of the proposed park (Figure 24; Gnatcatcher use map I believe was
created by PCR that was submitted by the Newport Banning Ranch Conservancy). In
2002 two breeding pairs were mapped in the same general location as the use area that
was mapped in 2000 (Figures 25a; Exhibit 3, September 24, 2009 Glenn Lukos
Associates memorandum - and 25b; Exhibit 2, October 14, 2002 Glenn Lukos
Associates memorandum). The City submitted a letter from Glenn Lukos Associates
biologist Tony Bomkamp addressed to Christine Medak on June 14, 2011, that states
that the pair of gnatcatchers within the 0.08 acre patch of California sunflower scrub
was mapped incorrectly and should have been mapped approximately 200 feet west
which would place it in the area I have identified as “ESHA West”. In 2006 and 2007,
gnatcatcher observations for breeding pair and an unpaired male sightings,
respectively, were mapped by Glenn Lukos Associates along the western boundary of
the park in the area mapped as disturbed encelia scrub in the Glenn Lukos Associates
2008 vegetation map and identified as ESHA in the Glenn Lukos Associates 2008
ESHA map (Figures 26 and 27; Exhibit 3, July 19, 2007 Glenn Lukos Associates
memo). In 2009 BonTerra mapped a gnatcatcher breeding pair observation on the
western side of the proposed park in disturbed goldenbush scrub (Figure 28; Exhibit 3b,
July 25, 2009 BonTerra memorandum).
Based on the vegetation and ESHA maps, the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area I have labeled “ESHA
West” (Figure 12) on the western boundary of the proposed park that rises to the level
of ESHA because it provides an especially valuable ecosystem service by providing
critical habitat that is utilized by the California gnatcatcher for nesting, breeding,
foraging and dispersal; the critical habitat is also easily disturbed by human activities as
evidenced by bare areas (road), imported fill, and graded areas on the property and
therefore meets the definition of ESHA in the Coastal Act.
ESHA East
A second area of ESHA, “ESHA East”, occurs east of the ESHA West, on the other side
of an access road that serves oil operations on Newport Banning Ranch. Between
1992 and 2009, gnatcatchers have been documented during six surveys in this area
(Figure 18). The ESHA East includes a bluff with slopes that support coastal sage,
coastal bluff, and maritime succulent scrub habitat. In 1993 LSA mapped a very large
gnatcatcher use area that includes the entire bluff area (Figure 20; Figure 2, December
9, 2010 LSA memorandum). In 1996, LSA mapped another very large gnatcatcher use
area that includes most of the bluff area (Figures 18a and 18b; Figure 5, December 9,
2010 LSA memorandum). In 1997 PCR Services mapped a gnatcatcher use area that
covers the entire bluff (Figure 29a; PCR use area map submitted by the Newport
Banning Ranch Conservancy). In 1997 PCR also mapped point observations for two
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breeding pairs; one of the breeding pairs was located on the bluff in maritime succulent
scrub while the second pair was located on a slope above PCH in disturbed California
sunflower scrub (Figures 29c and 29b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy). PCR Services conducted another survey in
1998 and mapped an observation of a gnatcatcher pair in maritime succulent scrub on
the bluff (Figures 23a and 23b; Glenn Lukos Associates map submitted by the Newport
Banning Ranch Conservancy).
In 2000, a gnatcatcher use area was mapped on the bluff (Figure 24; Gnatcatcher use
map I believe was created by PCR that was submitted by the Newport Banning Ranch
Conservancy). In 2006 Glenn Lukos Associates mapped a gnatcatcher breeding pair
observation on the bluff in maritime succulent scrub (Figure 26; Exhibit 3 July 26 2006
Glenn Lukos Associates memorandum). In addition to Newport Banning Ranch’s and
the City of Newport Beach’s biological consultant’s surveys, Mr. Hamilton mapped
gnatcatcher use areas in 2009 and 2010. He mapped two gnatcatcher pair use areas
outside the breeding season on November 4, 2009; one in the disturbed California
sunflower scrub above PCH and one to the northeast in mulefat near the proposed
parking lot (Figure 30; Figure 8, December 11, 2010 Hamilton Biological
letter). Mr. Hamilton also mapped a gnatcatcher male use area during the breeding
season above PCH in the disturbed California sunflower scrub on June 3, 2010 (Figure
30; Figure 8, December 11, 2010 Hamilton Biological letter). Mr. Hamilton’s 2009
gnatcatcher observations indicate that the area around the disturbed area identified as
the southeast polygon in the NOV continues to be utilized by gnatcatchers outside the
breeding season. Between 1993 and 2009, seven gnatcatcher use areas and four
dot/point gnatcatcher observations were mapped (Figure 18). I believe that had
gnatcatcher use areas been mapped for the gnatcatcher observations, they would
overlap most of the area I have mapped as ESHA east. I base this on the documented
minimum gnatcatcher breeding territory size (2.5 acres)43,44 (Figure 31).
Based on the vegetation and ESHA maps; the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area of ESHA that I call
“ESHA East” (Figure 12). From the extensive history of gnatcatcher survey data it is
clear that the disturbed coastal sage, coastal bluff, and maritime succulent scrub within
the area provide an especially valuable ecosystem service by furnishing critical habitat
utilized by the California gnatcatcher for nesting, breeding, foraging, and dispersal; the
critical habitat is also easily disturbed by human activities, as evidenced by bare areas
(road), imported fill, and graded areas, and therefore meets the definition of ESHA in
the Coastal Act.

Buffers
There are several areas where the proposed park development, including the entrance
road, parking lot, and children’s playground, is designed near the west and east
43
44

Atwood et al. (1998) op. cit.
Preston et. al. (1998) op. cit.
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gnatcatcher habitat ESHA areas. From the time the Commission began recognizing
coastal scrub habitat occupied by gnatcatchers as ESHA, several of our past permit
actions have required 100 foot buffers between gnatcatcher ESHA and development to
adequately protect gnatcatchers and their habitat from human disturbance. The entire
site of the proposed Sunset Ridge Park is gnatcatcher critical habitat and therefore
protective ESHA buffers are essential. I recommend 100 foot buffers between the
parking lot and the children’s playground to adequately protect gnatcatchers from
human disturbance. I believe however, that a 50 foot minimum buffer between the park
entrance road and gnatcatcher ESHA is adequate to protect gnatcatchers for several
reasons. The park entrance road is located in a canyon with slopes on either side
which enable gnatcatchers to fly over it with ease. Studies have shown that the
California gnatcatcher can become accustomed to some disturbance by vehicles. That
disturbance is best accommodated in situations where the bird can easily fly over the
disturbed area (i.e. narrow roads), and where there is appropriate habitat immediately
on either side of the road. Car trip estimates for the park are 173 per day which is a low
impact traffic pattern; the use intensity of the road will be comparatively less than with
most other types of development (e.g. housing, commercial, etc.). This low level of
impact is a key factor in my determination that reducing the buffer from 100 feet to 50
feet along the entrance road is acceptable in this particular case. If the anticipated
traffic estimates were larger, or were to increase, I believe that this would constitute a
significant impact on the gnatcatcher habitat and a reduction to a 50 foot buffer along
the proposed park entrance road would no longer be appropriate. Thus, it is critical
that the road remain just that, a park entrance road as planned and nothing more.
Development of the park entrance road will further fragment the two patches of ESHA
on the Sunset Ridge Park site. Restoring the existing ESHA to higher quality coastal
sage scrub and vegetating the buffers, which currently consist of bare dirt or ruderal
habitat, with coastal sage scrub species, provides improved and new suitable
gnatcatcher habitat that to some degree offsets any loss in connectivity between the two
ESHA areas.
My 50 foot buffer recommendation for the road is contingent on the entirety of all the
buffers and the adjoining ESHA being re-vegetated or restored to high quality coastal
scrub habitat specifically designed to be attractive to gnatcatchers. This will help
minimize habitat fragmentation caused by the development. Small habitat fragments
can only support small populations of plants and animals and small populations are
more vulnerable to extinction. Minor fluctuations in resources, climate, or other factors
that would be trivial in large populations can be catastrophic in small, isolated
populations. Habitat fragmentation is an important cause of species extinction45 and
given the importance of the proposed park site to the survival of California gnatcatchers,
habitat fragmentation must be avoided to the greatest extent possible.
The park development plans include grading within the buffer along the road which is an
activity the Commission typically does not allow. The only use the Commission typically
45

Rosenzweig, M. L. 1995. Species Diversity in Space and Time. Cambridge University Press,
Cambridge.
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allows in buffers is restoration. However, in this instance, the buffer area along the road
is either bare dirt or highly impacted ruderal vegetation. Therefore, I feel that grading is
acceptable provided the grading does not occur within 20 feet of the ESHA and
provided that after grading is finished the buffer is restored to high quality coastal sage
scrub habitat. To mitigate potential negative impacts on gnatcatchers grading must
occur outside gnatcatcher breeding season and construction noise must be minimized
to the greatest extent possible. During construction, gnatcatcher habitat must be
shielded from sight and sound by 8-foot high, solid 1-inch thick barriers. A biological
monitor must be on site daily during construction to insure that the construction activities
are having no negative impact on gnatcatchers. Immediately following grading the
buffer must be restored to coastal sage scrub suitable for gnatcatchers. Planting high
quality coastal sage scrub in the buffers will be a significant benefit to gnatcatchers and
other species and will increase the effectiveness of the buffers.

Burrowing Owls
BonTerra conducted protocol surveys for burrowing owls and California gnatcatchers
and determined that the only sensitive species that occurs on the project site is the
gnatcatcher. Burrowing Owls (Athene cunicularia hypugaea) are a California Species of
Special Concern that are rare in Orange County due to loss of suitable grasslands to
development, especially near the coast. The Commission considers habitat that
supports burrowing owls ESHA. In January 2008, Glenn Lukos Associates conducted
winter-season surveys for burrowing owls at Newport Banning Ranch and found two in
the ranch’s southern grasslands and a third individual 212 feet to the west (Figure 32;
Exhibit 7 in the 2008 draft biological report prepared by Glenn Lukos Associates for
NBR), outside the Sunset Ridge Park project site, but in habitat similar to that in the
western portion of the park project site. BonTerra downplays the site’s potential value
to the species:
Limited suitable habitat and burrow sites for this species are present on the
Project site. Focused surveys for the burrowing owl were conducted in winter
2008/2009 and in spring/summer 2009; the burrowing owl was not observed.
Therefore, burrowing owl is not expected to occur on the Project site due to lack
of detection during focused surveys. However, there is potential for the burrowing
owl to occasionally occur on the Project site as a migrant or rare winter visitor.
I disagree and find that the project site’s grasslands comprise ideal habitat for burrowing
owls. To ensure that the proposed project does not impact burrowing owls I
recommend that an additional set of protocol burrowing owl surveys be performed
before development in the area is given further consideration.

Coastal Sage Scrub Habitat Creation and Restoration
The Commission’s findings of approval of the LUP amendment (NPB-MAJ-1-06 part b,
July 2006) state that “the siting and design of a park development on the proposed City
22
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property, particularly an active park, must take into account on-site natural resources
and avoid substantial landform alteration…” The findings also note that
…the site currently exists as undisturbed open space and may contain potential
wildlife habitat. The subject site is located directly adjacent to Banning Ranch, a
505-acre undeveloped area known to support a number of sensitive habitat
types, including coastal bluff scrub. There is a potential biological connection
between the two sites that will need to be addressed when specific development
is contemplated at the Caltrans West property…
The Commission further noted that “the developable area of the site may be restricted
by the existence of habitat and associated setbacks/buffers…”
Given the importance of the property to the survival of the federally threatened
California gnatcatcher (Polioptila californica californica) I recommend that all suitable
areas of the property not proposed for formal park development and that are not
currently non-native grassland (except for the area adjacent to the “ESHA East”) be
restored to high quality coastal sage scrub habitat suitable for gnatcatchers. The entire
site has been identified by the USFWS as critical gnatcatcher habitat and is also within
the boundaries of a CDFG NCCP which recognizes the importance of the site for
gnatcatchers. The site is the only immediately coastal critical California gnatcatcher
habitat in Orange County. Three breeding pairs are known to use the property
proposed for the park. The minimum breeding territory for gnatcatchers is 2.5 acres
and when habitat is less than premium breeding territories necessarily increase. In
addition, non-breeding season territories are much larger; by as much as 80 percent.
Furthermore, we have only one year of formal gnatcatcher surveys for the City’s
property and Robb Hamilton, a biologist who holds a permit to survey for gnatcatchers,
has documented gnatcatchers in several areas of the site of the proposed park on
several occasions (Figure 30) and Christine Medak, USFWS biologist and Andrew
Willis, CCC Enforcement Analyst have observed gnatcatchers on the site on several
occasions (Appendix 2).
In order to ensure that three gnatcatcher pairs are able to persist on the site I
recommend that the site be designed to support a minimum of 7.5 acres of high quality
coastal sage scrub. This can be accomplished by creating or restoring to high quality
coastal sage scrub habitat in all suitable areas of the property not proposed for formal
park development and that are not currently non-native grassland, as stated above. In
addition, high quality coastal sage scrub creation and/or restoration must occur in the
ESHA areas, ESHA buffer areas, and all suitable areas adjacent to the ESHA. The
created and restored coastal sage scrub areas will provide habitat for California
gnatcatchers and other species. A habitat maintenance and management plan
designed to ensure that the coastal sage scrub habitat remains healthy and robust in
perpetuity should be developed.

23
5-11-302 Exhibit 7 Page 23 of 72

J. Engel memo re Sunset Ridge Park ESHA, Buffers, and Other Considerations

Sept. 22, 2011

Non-Native and Invasive Species
Throughout the range of gnatcatchers in southern California, not only are coastal scrub
communities being lost to development at an alarming rate, they are also being type
converted to non-native grassland and other ornamental or ruderal habitats46,47. A
combination of factors is thought to be behind this conversion including competitive
displacement by European annual grasses, increased fire frequency, nitrogen
deposition due to air pollution, high silt, and high pH48. Loss and type conversion of
coastal sage scrub habitats in southern California is another reason that improving and
restoring all the appropriate areas on the proposed Sunset Ridge Park site that are not
slated for formal development is essential.
In addition to loss and type conversion of coastal sage scrub habitats, invasive animals
are also a threat to California gnatcatchers. Invasive ants such as the Argentine ant
(Linepithema humile) can be abundant in landscaped areas and can move up to 1400
feet toward native habitat from an urban or urban/rural boundary49. Irrigation
encourages invasive ants which prefer wetter soil conditions. Argentine ants are
documented predators on gnatcatcher nestlings and their presence can also alter the
native arthropod community by reducing their diversity and abundance50. A number of
measures should be taken to prevent or limit invasive ants including using low-water
use turf and/or artificial turf on all playing fields and playground areas, maintaining
drainage best management practices, maintaining a clean, trash free park, and planting
high quality coastal sage.

Cowbird Parasitism
Brown Headed cowbirds are brood parasites; that is they lay their eggs in the nests of
other birds. Cowbird chicks usually hatch one or two days before the eggs of the host
bird and grow rapidly, giving them a competitive head start. Rapid growth allows the
cowbird chick to out-compete the host's chicks for food and space in the nest so that

46

Allen, E.B., S.A. Eliason, V.J. Marquez, G.P. Schultz, N.K. Storms, C.D. Stylinski, T.A. Zink, and M.F.
Allen. 2000. What are the limits to restoration of coastal sage scrub in southern California? In:
Keeley, J.E., M. Baer-Keeley, and C.J. Fotheringham (Eds.). 2nd Interface Between Ecology and
Land Development in California. U.S. Geological Survey Open File Report 00-62.
47
Allen, E.B. 2004. Restoration of Artemisia Shrublands Invaded by Exotic Annual Bromus: A
comparison between southern California and the Intermountain region. In: Hild, A.L., N.L. Shaw,
S.E. Meyer, D.T. Booth, and E.D. McArthur (Comps.), Seed and Soil Dynamics in Shrubland
Ecosystems: Proceedings: 2002 August 12-16; Laramie, Wyoming. Proceedings RMRS-P-31.
Ogden, U.T. U.S. Department of Agriculture, Forest Service, Rocky Mountain Research Station.
48
Talluto, M.V. and K.N. Suding. 2008. Historical change in coastal sage scrub in southern California,
USA, in relation to fire frequency and air pollution. Landscape Ecology, Vol. 23: 803-815.
49
Suarez, A.V., D.T. Bolger and T.J. Case. 1998. Effects of fragmentation and invasion on native ant
communities in coastal southern California. Ecology, Vol. 79: 2041-2056
50
Bolger, D.T., A.V. Suarez, K.R. Crooks, S.A. Morrison and T.J. Case. 2000. Arthropods in Urban
Habitat Fragments in Southern California: Area, Age, and Edge Effects. Ecological Applications,
Vol. 10(4): 1230-1248.
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host chicks usually perish. In areas where cowbirds have invaded California
gnatcatcher breeding territories, gnatcatcher fitness has decreased51.
Brood parasitism of gnatcatcher nests by cowbirds is a problem encountered in urban
and urban/rural settings. Fast food restaurants, equestrian and livestock facilities, and
large expanses of turf grass associated with developments, schools, and parks all
provide foraging opportunities for cowbirds. The turf covered ball fields proposed for
Sunset Ridge Park adjacent to residential and commercial development including fast
food restaurants is a perfect set-up for a cowbird invasion. I recommend that park
monitoring plans include cowbird monitoring. If cowbirds are found on the park I
recommend immediate implementation of a cowbird trapping program.

Predation
The most common cause of gnatcatcher nest failure is predation which accounts for up
to 66 percent of nest failures in some areas52,53. Predation is more prevalent where
native habitat edges up against urban or urban/rural development. Numerous nest
predators such as raccoons, rats, and skunks thrive along the edges of development
where trash and debris are often accessible. These animals along with domestic pets
may opportunistically prey on gnatcatchers in adjacent habitat. In addition, nestpredator species such as corvids and raptors do well in urban and urban/rural areas.
One way to minimize gnatcatcher predation is to encourage coyote foraging on the
property. Coyotes are known to reduce gnatcatcher predator populations and to
decrease the intensity of gnatcatcher predation54. Property fencing must include
adequate coyote access. If coyote friendly fencing is not used the City will have to
implement a predator monitoring and exclusion program.

In summary, areas of coastal scrub occupied by California gnatcatchers perform an
important ecosystem function, are increasingly rare, and are easily disturbed and
therefore meet the definition of ESHA under the Coastal Act and the City of Newport
LUP. Coastal Bluff Scrub and Maritime Succulent Scrub rise to the level of ESHA,
whether occupied by gnatcatchers or not, because they are identified as rare plant
communities by CDFG. The “ESHA West” and “ESHA East” areas on the proposed
Sunset Ridge Park site meet the definition of ESHA because they support areas of rare
habitat (coastal bluff scrub and maritime succulent scrub) and habitat important to the
federally threatened California gnatcatcher, have a history of gnatcatcher use, and are
51

Smith, J.M.N., T.L. Cook, S.I. Rothstein, S.K. Robinson, and S.G. Sealy. 2000. Ecology and
management of cowbirds and their hosts. University of Texas Press; Austin, Texas.
Braden, G., R. McKernan, and S. Powell. 1997a. Association of within-territory vegetation
characteristics and fitness components of California gnatcatchers. The Auk, Vol. 114: 601-609.
53
Grishaver, M., P. Mock and K. Preston. 1998. Breeding behavior of the California gnatcatcher in
southwestern San Diego County, California. Western Birds, Vol. 29: 299-322.
54
Crooks, K.R. and M.E. Soulé. 1999. Mesopredator release and avifaunal extinctions in a fragmented
system. Nature, Vol. 400: 563-566.
52
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easily disturbed. As I state above, provided the City improves and restores the ESHA
areas, buffers, and other suitable areas not slated for formal park development with high
quality coastal sage scrub in perpetuity, I believe 50-foot buffers are protective of the
gnatcatchers and their habitat. In addition, if the City incorporates the coastal sage
scrub improvement and restoration that I recommend here and takes measures to
prevent non-native and invasive species invasion, cowbird parasitism, and predation, I
believe that development of Sunset Ridge Park will not significantly impact California
gnatcatchers and has the potential to improve the success of gnatcatchers on this site.
This ESHA analysis applies only to the area proposed for development as part of the
proposed Sunset Ridge Park and immediately adjacent areas. It specifically does not
apply to the larger area of Newport Banning Ranch. A similar analysis for the latter area
would include consideration of the presence of wetlands, rare species and habitats,
dispersal opportunities, and potential for habitat fragmentation.
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To "Tony Bomkamp" <tbomkamp@wetlandpermitting.com>
06/15/2011 01:34

PM

cc "'Michael Mohler'" <mohler@brooks-street.com>,"'Basye GL \(George\)
at Aera'"<GLBasye@aeraenergy.com>
Subject Banning Ranch Site Visit

Thank-you for taking the time to walk me through Banning Ranch to see
the extent of mowing on the property. The following is a summary of my
observations on the site, recommendations for avoiding impacts to
gnatcatchers, and suggested revisions to your vegetation mapping to
reflect conditions on the site
The first area we stopped at (east of the apartment housing, north of
territory #2)[LOCATION A ON EXHIBIT 1] was an area not documented
as supporting a gnatcatcher
territory; however, a family group was foraging in the depression,
mapped as disturbed scrub on your vegetation map. Prior to conducting
any mowing through this canyon, additional monitoring for the
gnatcatcher should be conducted in this location to ensure the mowing
is not impacting habitat supporting gnatcatcher foraging.
Next, we took a close look at mowed vegetation in the vicinity of
territories #2 [LOCATION B ON EXHIBIT 2] and #4. It appears a
portion of territory #2 that was mowed at the top of the bluff was
mapped as disturbed scrub on your vegetation map but is actually
primarily iceplant and non-native grasses. Vegetation mapping should
be changed to reflect the actual vegetation community in this area.
The mowing that occurred near territory #4 is consistent with previous
mowing.
The mowed areas appeared to consist of non-native grasses and
other weeds. Therefore, it does not appear that mowing activities
impacted habitats for the gnatcatcher in territories #2 or #4.
The third area we stopped at was located under a power line (north of
territory #5, east of territory #10), in an area not previously
supporting a gnatcatcher pair. This area consisted predominantly of
encelia scrub that was mowed but was growing back. This area was
previously mapped as CSS by PCR in 1997. Your vegetation map should be
changed to reflect the predominantly native scrub vegetation located in
this area.
Finally, we stopped at the vernal pools occupied by SDFS (pools 1, 2,
and 3). The smallest pool was mowed, consistent to prior mowing
patterns. The other two pools were previously flagged to prevent oil
operators from entering the pools. The flagging is almost all gone and
pool #2 to appears to extend outside the limits of old flagging now.
All three pools should be flagged, with a buffer to minimize the
potential for disturbance. We should also discuss options to initiate
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restoration of the pools. Some manual vegetation removal within the
pools may contribute to increasing the quality of habitat in the pools
for SDFS.
I look forward to continuing our discussions of a potential consulation
on oil operations and restoration on the project site.
Christine L. Medak
Fish and Wildlife Biologist
U.S. Fish and Wildlife Service
6010 Hidden Valley Road
Carlsbad, CA 92011
(760) 431-9440 ext. 298
http://www.fws.gov/carlsbad/
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From: Christine_Medak@fws.gov [mailto:Christine_Medak@fws.gov]
Sent: Monday, July 11, 2011 4:13 PM
To: Jonna Engel
Subject: Fw: Banning Ranch Site Visit

Jonna,
These are the recommendations I provided to Tony following our site
Visit on June 14. The following week, I again visited the site with
Mike Mohler, George, Mike Sincacore, Ann Johnston and another biologist
from BonTerra(don't remember his name). While reviewing the potential
revised alignment of the park entryway we again encountered
gnatcatchers east of the apartment complex and north of territory 2 in
a small patch of CSS and willow scrub vegetation. [LOCATION A ON
EXHIBIT 1] It appeared that a male was defending a territory in this
location and was not just foraging in the vicinity. My understanding
was that Mike Mohler was planning to have 2 independent biologists
survey the area to determine how it was being used by the gnatcatchers.
Hope this helps.
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The contents of Exhibit 13 were not supplied in the printed edition
of the staff report because they were previously supplied to the
Commission at the July hearing. Instead, they are provided herein
as part of the electronic copy of the staff report.
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Senate Bill No. 124
CHAPTER 761
An act relating to state property.
[Approved by Governor October 11, 2001. Filed
with Secretary of State October 12, 2001.]
LEGISLATIVE COUNSEL’S DIGEST

SB 124, Johnson. Department of Transportation: property transfer:
Department of Parks and Recreation: City of Newport Beach.
(1) The California Constitution authorizes the Legislature, by statute,
with respect to state surplus property located in the coastal zone and
acquired by the expenditure of certain tax revenues, to transfer the
property, for a consideration at least equal to the acquisition cost paid by
the state to acquire the property, to the Department of Parks and
Recreation for state park purposes.
This bill would require the Department of Transportation to transfer
a certain parcel of land in the City of Newport Beach to the Department
of Parks and Recreation, for use as a park upon payment of consideration
of $1,356,485 by the City of Newport Beach. The bill would require the
funds to be deposited in the State Highway Account. The bill would
make the transfer of the property contingent on the execution of an
agreement between the Department of Parks and Recreation and the City
of Newport Beach that requires the city to perform all of the
responsibilities related to, and to assume the liability for, the
construction, operation, and maintenance of the park and its
improvements.
(2) The bill would declare that, due to the special circumstances
concerning the Department of Transportation property in the City of
Newport Beach, a general statute cannot be made applicable within the
meaning of Section 16 of Article IV of the California Constitution, and
the enactment of a special statute is therefore necessary.
(3) To the extent that the bill would impose new duties on the City of
Newport Beach, the bill would impose a state-mandated local program.
The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement.
This bill would provide that no reimbursement is required by this act
for a specified reason.
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The people of the State of California do enact as follows:
SECTION 1. (a) The Department of Transportation shall transfer to
the Department of Parks and Recreation, upon payment by the City of
Newport Beach of consideration of one million three hundred fifty-six
thousand four hundred eighty-five dollars ($1,356,485), which is at least
equal to the acquisition cost paid by the state, pursuant to Section 9 of
Article XIX of the California Constitution, the state-owned real property
described in subdivision (b), for state park purposes. The funds paid
pursuant to this section shall be deposited in the State Highway Account.
(b) The property to be transferred pursuant to subdivision (a) consists
of approximately 15.05 acres, located in the coastal zone of the City of
Newport Beach, adjacent to Superior Avenue and Pacific Coast
Highway, identified by Director’s Deed #040766-01-01 and known as
‘‘Caltrans West.’’
SEC. 2. Execution of the property transfer specified in Section 1 of
this act shall be contingent upon the execution of an agreement between
the Department of Parks and Recreation and the City of Newport Beach
that requires the city to accept and perform all of the responsibilities
relating to, and to assume the liability for, the construction, operation,
and maintenance of the park and its improvements.
SEC. 3. Due to the unique circumstances concerning the
Department of Transportation property in the City of Newport Beach,
the Legislature finds and declares that a general statute cannot be made
applicable within the meaning of subdivision (b) of Section 16 of Article
IV of the California Constitution, and that this special statute is
necessary.
SEC. 4. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district are
the result of a program for which legislative authority was requested by
that local agency or school district, within the meaning of Section 17556
of the Government Code and Section 6 of Article XIII B of the California
Constitution.
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CITY OF NEWPORT BEACH
OFFICE OF THE CITY ATTORNEY

Aaron C. Harp, City Attorney

October 14, 2011

Via E-Mail to idelarrozf&coastal. ca.gov

Mr. John Del Arroz
California Coastal Commission

200 Oceangate,10th Floor
Long Beach, CA 90802
RE:

SUNSET RIDGE PARK / SENATE BILL 124 (2001)
Matter No. A10-00630

Dear Mr. Del Arroz:

To follow up our discussion yesterday, enclosed please find a copy of Senate Bill 124,
which is referenced in your staff report dated September 23, 2011, for the City's Sunset
Ridge Park project. During our discussion yesterday, it was suggested that a passive
park would be supported by the Commission staff. However, we believe that a passive
park would be in direct contravention of the Legislature's intent in enacting SB 124.

For your background, enclosed are copies of the Assembly Committee Report on
Appropriations and the Senate Committee on Governmental Organization pertaining to
SB 124. As I am certain your legal counsel will agree it is well established that, when
interpreting a statute, courts must ascertain legislative intent so as to effectuate purpose
of a particular statute. Of prime consideration in statutory interpretation are the
legislature's objectives. The enclosed reports reflect an intent to facilitate a transfer of
the property to the City to effectuate the construction of baseball and soccer fields,
restroom facilities, parking on the site, and walking/bike trails. These reports, prepared
contemporaneously with passage and before signing, will be considered by a court to
be instructive on matters of legislative intent.

City Letter Dated 10/14/2011 re SB124
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As a result, it is our opinion that the suggestion that a passive park is preferred over the
active park proposed by the City is inconsistent with California law, and in particular
Senate Bill 124.

Sincerely,
CITY ATTORNEY'S OFFICE

Leonie Mulvihill

Assistant City Attorney
LM:slm
Enclosure

cc: Don Schmitz, Schmitz and Associates

Dave Webb, Deputy Director of Public Works
[A 10-00630]
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BILL ANALYSIS

SB

124

Pago

Date of Hearing:

1

August 22, 2001

ASSEMBLY COMMITTEE ON APPROPRIATIONS

Carole Migden, Chairwoman
SB 124 (Johnson) - As Amended:

June 4, 2001

Policy Committee:
Professions

Vote:

Urgency:

No

No

Business and
12-0

State Mandated Local

Program:

Reimbursable:

3PWW
This bill requires the Department of Transportation (Caltrans)
to transfer a lS-acre state-owned parcel to the Department of
Parks and Recreation (DPR) upon payment by the City of Newport
Beach of almost $1.4 Billion and agreement by the city to assume
responsibility for construction, operation, and maintenance of
any improvements on the property.
FISCAL EFFECT

Potential net revenue loss of $2.8 to tha Public Transportation
Account (PTA), which represents the dlffarunco botwccn the $4.2
million appraised value and the $1.4 million specified in the
bill.
COMMENTS

1)Background And Purpose
. According to the author, this bill is
intended to invoke a constitutional provision aimed at
encouraging tho preservation of park and agricultural land in
the coastal zone. Article XIX, Section 9 of

the State

Constitution authorizes tho transfer of surplus state property
located In the coastal zona that was purchased with fuel tax
or vehicle registration fee funds. The transfer must be made

to the Department of Parks and Recreation for state park
purposes, to the Department of Fish and Game for the
protection of fish and wildlife habitat, to the Wildlife
Conservation Board, or the coastal Conservancy to preservation
of agricultural lands. The department receiving the property

must pay a cost at least equal to the state's original
acquisition co3t.

SB 124

Page

2

Tho lS-acro parcel was purchased by Caltrans in January 1966
as potential right-of-way for tho Coast Frooway, which was
never built. Caltrans indicates that

it

identified tho

property as surplus land in 1975 and has been negotiating with
the City of Newport Beach for 10 years regarding sale of the
property, which is zoned in the city's general plan for
residential or open space use. A March 2000 appraisal valued

the property at approximately $4,185 million, assuming the
development of a 40-unit single family residential tract on
the parcel. The City of Newport Beach intends to build
baseball and soccer fields, restroom facilities and parking on
tho site and include walking/bike trails linked to the
proposed 1,000* acre Orange Coast Rlvar Park adjacent to the
nearby Santa Ana Rivor.

The city racontly determined that due to budgot constraints
(the city's annual general fund expenditures for all capital
projects are about $4 million) it could not pay market value
for the property and still commit the $5-6 million of
additional funds necessary for construction of a park on the
property. Proponents believe that the California Constitution
clearly authorizes this parcel to be acquired and preserved as
parkland at its original price. The sponsor of this bill, the
City of Nowport Beach, emphaslzos that this parcel is a
regional assat that should be preserved for tho public tru3t
to provide convenient access from the Pacific coast Highway to
park users throughout Orange County.
21opposition . Caltrans and the California Transportation
Commission do not support the use of Article XIX, Section 9 by
local public agencies to obtain state properties at less than
market value,

because the loss of revenue to the PTA far

reinvestment in transportation projects.
Analysis

Prepared bv

Chuck Nicol / APPR. / (916)319-2081

City Letter Dated 10/14/2011 re SB124

EXHIBIT 16 to 5-11-302
3 of 6

http://www.leginfo.ca.gov/pub/01 -02/bill/sen/sb_0101 -0150/sb_l 24_cfa_20010820_1333... 10/14/2011

SB 124 Senate Bill - Bill Analysis

Page 1 of 3
BILL ANALYSIS

SENATE COMMITTEE ON GOVERNMENTAL ORGANIZATION

Senator Don Perata, Chair

2001-2002 Regular Session
Staff Analysis

SB

124

Author:

As Amended:

Hearing Date:
Consultant:

Johnson

March 14, 2001

April 3, 2001
Art Torzakis

SUBJECT

State Property Transfer:

City of Newport Beach

DESCRIPTION

SB 124 requiros Caltrans to transfer a specified parcel of

land located in tho City of Newport Beach to the Department
of Parks and Recreation so that tho property nay be
preserved for the public benefit. Specifically, this
moasure:

1. Requires Caltrans to transfer to the Department of
Parks and Recreation, upon payment by the City of Newport
Beach of consideration at least equal to the acquisition
cost paid by the state, approximately 15.05 acres of
coastal zone property located in the city, adjacent to
Superior Avenue and Pacific Coast Highway, for state park
purposes.

2.

Stipulates that the property transfer shall be
contingent upon an agreement between tho Department of
Parks and Recreation and the city that requiros the city
to assume liability and responsibility for operation,
construction, and maintenance of the park and Its
improvements.

3.

Contains a "special statute" disclaimer provision, as

specified.

In addition, the measure contains "boiler

plate" language absolving state government responsibility
for certain costs incurred by a local agoncy.

SB 124

(Johnson)

continued

Page 2

RELATED LEGISLATION

SB 543 (Vnsconcollos) 2001-2002 Session.
Would authorize
the director of the Department of General Services (DCS) to
sell, lease, or exchango a specified parcel of real
property in tho City of Santa Clara upon terms and

conditions and subject to reservation and exceptions that
the director determines arc in the best interests of the
state.
(Pending in this committee)
SB 609 (Ortiz) 2001-2002 Session.

Would authorize tho

director of DCS to purchase, exchango, or acquire real
property and construct facilities within tho County of
Sacramento or the City of Host Sacramento for use by
specified state agencies. (Pending In this committee)
SB 901 (Costal 2001-2002 Session.

Mould authorize the

director of DGS to enter Into a joint powers agreement with
tho Fresno Redovelopaont Agency in connection with the

development of new state-owned office space in the City of
Fresno.
SB 951

Session.

(Pending in this committee)
(Cor.-altree on Governmental Organization) 2001-02

The annual DGS surplus property bill,

(Pending

in this committee)

EXISTIMG LAW

_ The California Constitution (Article XIX, Section 9)

authorizes tho Legislature, with respect to surplus state
property located in the coastal zone and acqulrod by the
expenditure of tax revenues, to transfer such property, for
a consideration at least equal to the acquisition cost paid
by the state to acquire the property, to the Department of
Parks and Recreation for state park purposes, or to the
Department of Fish and Game for the protection and
preservation of fish and wildlife habitat, or to the

City Letter Dated 10/14/2011 re SB124
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Wildlife Conservation Board for purposes of the Wildlife
Conservation Law of

1947, or

to the State Coastal

Conservancy for the preservation of agricultural lands.
BACKGROUND

Purpose of Bill:
According to tho author's office, SB 124
is intended to lnvoko a constitutional provision aimed at

SB 124

(Johnson)

continued

Page 3

encouraging tho preservation of park and agricultural land
in the coastal zone.

Pursuant to Article XIX,

Section 9 of

the California Constitution, SD 124 would provide for a
parcel of surplus land owned by Caltrans to be transferred
to the State DepartDent of Parks and Recreation at a nricw
<tgual to the property's purchase prion (approxiaately $1.18
million in 1966) for use as a park. The City of Newport
Beach would assume all

costs associated with the transfer,

development, and operation of the park.
In addition, the
city would indemnify the state and assuno any liability
associated with tho park.

Suhlect Pronortvi

Tho property consists of approximately

15.05 acres of vacant land,

City of Newport Beach.

within the coastal zone,

Tho parcel,

in the

known as "Sunset Ridge

Park" or "Caltrans West" was purchasod by Caltrans in
January 1966, for about $1.18 million, as a possible
right-of-way for the never built Coast Freeway using gas
tax revenue. The property is in the Newport Beach General
Plan and is zoned residential or open space. A March 2000
appraisal valued tho property at approximately $4,185
million — assuming tho development of a 40-unit "high

quality single family residential tract development" on the
parcol.
The City of Nowport fioach intends to build ballflclds,
rostroom facilities and parking on the site and Include
walking/bike trails linked to tho proposed 1,000+ acre

Orango Coast River Park adjacont to tha nearby Santa Ana
River. The city estimates that construction costs for the
15-acre parcel will amount to 95-6 million.
Recent History:
Tho City of Newport Beach and Caltrans had
been negotiating the city's purchase of the property,
however, the city recently determined that because of
budget constraints (the city's general fund annual
expenditures for all capital projocts is about $4 million)
it could not pay market valuo (about $4-6 million) for the
15-acrc parcel and still commit $5-6 million additional
funds (or construction of a park on tho property.
Arguments in Support:
Proponents believe that the
California Constitution clearly authorizes this parcel to
be acquired and preserved as parkland at its original
price.
Proponents emphasize that this parcel Is a regional
asset that should be preserved for the public trust to
provide park users throughout Orange County convenient

SB 124

(Johnson)

continued

Page 4

access from tho Pacific coast Highway.
Arguments in Opposition:
Tho California Transportation
Commission points out that It has a long standing policy to
protect tho Stato Highway Account against transfers of
revenue to non-transportation uses.
Tho Coxnisslon claims
that it seeks to sell excess Caltrans property at current
market value and to reinvest tho revenue for transportation
purposes. Tho Commission contends that to transfer the
15+acre parcel to the Department of Parks and Recreation
would cost the State Highway Account over $3 million and
could serve as a costly precedent in future sales of excess
Caltrans properties. Thus, the Commission believes that
the parties involved in the negotiations should continue
good faith efforts to agree on a "current fair market
value" for tho property.
Suggested Amendment:

Tho author may wish to consider

amending this measure either in this committoo or tho
Senate Appropriations committoo to clarify that the City of
Nowport Beach will reimburse the stato General Fund for
costs associated with tho transfer of the property.
SUPPORT: .

As of March 29,

2001:

City of Newport Baach
Orange County Coastal Coalition
California Park and Recreation Socioty

City Letter Dated 10/14/2011 re SB124
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Orange County Supervisor Thoaas w. Vinson
Endangered Habitats League
Newport Beach Chapter, Surfrider Foundation
West Newport Baach Association
SUPPORT;

(continued)

Central Newport Beach Conaunlty Association
Friends of Harbors,

Beaches and Parks

Bloaerlca

Newport Crest Hone Owners Association
Koseowners of Park Lido Association, Newport Beach 123
individuals)

Newport Harbor Area Chacber of Co=erce
Bcttcncourt ( Associates

Lido Sands Coaaunlty Association
The Newport Consorvancy
Orango County Coastkeoper

SB 124 (Johnson)
Page 5

continued

Nuserous private citizens
OPPOSE:

As of Harch 29,

2001:

California Transportation Cosaisslon
FISCAL COMMITTEE;

Senate Appropriations Co—ilttoo
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ORANGE COUNTY FIRE AUTHORITY
Planning & Development Services Section

1 Fire Authority Road, Building A, Irvine, CA 92602

714-573-6100

www.ocfa.org

Vegetation Management
Technical Design Guideline

Approved and Authorized by

Guideline C-05

Laura Blaul
Fire Marshal / Assistant Chief

Date: January 1, 2011

Serving the Cities of: Aliso Viejo • Buena Park • Cypress • Dana Point • Irvine • Laguna Hills • Laguna Niguel • Laguna Woods • Lake Forest • La
Palma • Los Alamitos • Mission Viejo • Placentia • Rancho Santa Margarita • San Clemente • San Juan Capistrano • Santa Ana • Seal Beach •
Stanton • Tustin • Villa Park • Westminster • Yorba Linda • and Unincorporated Areas of Orange County

Excerpts from OCFA Veg Mgmt Guide
Full Guide at http://www.ocfa.org/_uploads/pdf/guidec05.pdf
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DESIRABLE PLANT LIST - List of plants exhibiting characteristics of low fuel volume, fire
resistance, and drought tolerance which make them desirable for planting in areas of high fire
danger.
DRIPLINE - Ground area at the outside edge of the canopy.
DROUGHT TOLERANT - The ability of a plant or tree to survive on little water.
FIRE BREAK - Removal of growth, usually in strips, around housing developments to
prevent a fire from spreading to the structures from open land or vice versa.
FIRE RESISTANT - Any plant will burn with enough heat and proper conditions. Resistance
is often used as a comparative term relating to the ability of a plant to resist ignition.
FIRE RETARDANCE - Relative comparison of plant species related to differences in fuel
volume, inherent flammability characteristics, and ease of fire spread.
FUEL BREAK - A wide strip or block of land on which the native or pre-existing vegetation
has been permanently modified so that fires burning into it can be more readily extinguished.
FUEL LOAD - The weight of fuels in a given areas, usually expressed in tons per acre.
FUEL MODIFICATION ZONE - A strip of land where combustible native or ornamental
vegetation has been modified and partially or totally replaced with drought tolerant, fire
resistant, plants.
FUEL MOISTURE CONTENT - The amount of water in a fuel, expressed as a percentage of
the oven dry weight of that fuel.
FUEL VOLUME - The amount of fuel in a plant in a given area of measurement. Generally,
an open-spaced plant will be low in volume.
HORIZONTAL CONTINUITY - The extent or horizontal distribution of fuels at various
levels or planes.
LADDER FUELS - Fuels which allow the vertical transmission of fire to over-story
vegetation. Fire is able to carry from ground surface fuels into crowns with relative ease.
LITTER - The uppermost layer of loose debris composed of freshly fallen or slightly
decomposed organic material such as dead sticks, branches, twigs, leaves or needles.
LONG TERM - In perpetuity of the fuel modification plan requirement.
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Attachment 8
FUEL MODIFICATION ZONE PLANT LIST
(Note: Legend can be found on page 35)
Code

Botanical Name

Common Name

Plant Form

1.

W

Abelia x grandiflora

Glossy Abelia

Shrub

2.

n

Acacia redolens desert carpet

Desert Carpet

Shrub

3.

o

Acer macrophyllum

Big Leaf Maple

Tree

4.

X

Achillea millefolium

Common Yarrow

Low Shrub

5.

W

Achillea tomentosa

Woolly Yarrow

Low Shrub

6.

X

Aeonium decorum

Aeonium

Ground cover

7.

X

Aeonium simsii

no common name

Ground cover

8.

W

Agave attenuata

Century Plant

Succulent

9.

W

Agave shawii

Shaw’s Century Plant

Succulent

10.

N

Agave victoriae-reginae

no common name

Ground Cover

11.

X

Ajuga reptans

Carpet Bugle

Ground Cover

12.

W

Alnus cordata

Italian Alder

Tree

13.

o

Alnus rhombifolia

White Alder

Tree

14.

N

Aloe arborescens

Tree Aloe

Shrub

15.

N

Aloe aristata

no common name

Ground Cover

16.

N

Aloe brevifoli

no common name

Ground Cover

17.

W

Aloe Vera

Medicinal Aloe

Succulent

18.

W

Alogyne huegeii

Blue Hibiscus

Shrub

19.

o

Ambrosia chammissonis

Beach Bur-Sage

Perennial

20.

o

Amorpha fruticosa

Western False Indigobush

Shrub

21.

W

Anigozanthus flavidus

Kangaroo Paw

Perennial/accent
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22.

o

Antirrhinum nuttalianum ssp.

no common name

Subshrub

23.

X

Aptenia cordifolia x ‘Red Apple’

Red Apple Aptenia

Ground cover

24.

W

Arbutus unedo

Strawberry Tree

Tree

25.

W

Arctostaphylos ‘Pacific Mist’

Pacific Mist Manzanita

Ground Cover

26.

W

Arctostaphylos edmundsii

Little Sur Manzanita

Ground Cover

27.

o

Arctostaphylos glandulosa ssp.

Eastwood Manzanita

Shrub

28.

W

Arctostaphylos hookeri ‘Monterey Carpet’

Monterey Carpet Manzanita

Low Shrub

29.

N

Arctostaphylos pungens

no common name

Shrub

30.

N

Arctostaphylos refugioensis

Refugio Manzanita

Shrub

31.

W

Arctostaphylos uva-ursi

Bearberry

Ground Cover

32.

W

Arctostaphylos x ‘Greensphere’

Greensphere Manzanita

Shrub

33.

N

Artemisia caucasica

Caucasian Artesmisia

Ground Cover

34.

X

Artemisia pycnocephala

Beach Sagewort

Perennial

35.

X

Atriplex canescens

Four-Wing Saltbush

Shrub

36.

X

Atriplex lentiformis ssp. breweri

Brewer Saltbush

Shrub

37.

o

Baccharis emoyi

Emory Baccharis

Shrub

38.

Wo

Bacharis pilularis ssp. Consanguinea

Chaparral Bloom

Shrub

39.

X

Baccharis pilularis var. pilularis

Twin Peaks #2’

Ground Cover

40.

o

Baccharis salicifolia

Mulefat

Shrub

41.

N

Baileya Multiradiata

Desert Marigold

Ground Cover

42.

W

Beaucarnea recurvata

Bottle Palm

Shrub/Small Tree

43.

Nn

Bougainvillea spectabilis

Bougainvillea

Shrub

44.

Nn

Brahea armata

Mexican Blue Palm/Blue Hesper Palm Palm

45.

Nn

Brahea brandegeei

San Jose Hesper Palm

Palm

46.

Nn

Brahea edulis

Guadalupe Palm

Palm

47.

o

Brickellia californica

no common name

Subshrub
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48.

Wo

Bromus carinatus

California Brome

Grass

49.

o

Camissonia cheiranthifiloa

Beach Evening Primrose

Perennial Shrub

50.

N

Carissa macrocarpa

Green Carpet Natal Plum

Ground Cover/Shrub

51.

X

Carpobrotus chilensis

Sea Fig Ice Plant

Ground Cover

52.

W

Ceanothus gloriosus ‘Point Reyes’

Point Reyes Ceanothus

Shrub

53.

W

Ceanothus griseus ‘Louis Edmunds’

Louis Edmunds Ceanothus

Shrub

54.

W

Ceanothus griseus horizontalis

Yankee Point

Ground Cover

55.

W

Ceanothus griseus var. horizontalis

Carmel Creeper Ceanothus

Shrub

56.

W

Ceanothus griseus var. horizontalis

Yankee Point Ceanothus

Shrub

57.

o

Ceanothus megarcarpus

Big Pod Ceanothus

Shrub

58.

W

Ceanothus prostratus

Squaw Carpet Ceanothus

Shrub

59.

o

Ceanothus spinosus

Green Bark Ceanothus

Shrub

60.

W

Ceanothus verrucosus

Wart-Stem Ceanothus

Shrub

61.

W

Cerastium tomentosum

Snow-in-Summer

Ground cover/Shrub

62.

W

Ceratonia siliqua

Carob

Tree

63.

W

Cercis occidentalis

Western Redbud

Shrub/Tree

64.

X

Chrysanthemum leucanthemum

Oxeye Daisy

Ground Cover

65.

W

Cistus Crispus

no common name

Ground Cover

66.

W

Cistus hybridus

White Rockrose

Shrub

67.

W

Cistus incanus

no common name

Shrub

68.

W

Cistus incanus ssp. Corsicus

no common name

Shrub

69.

W

Cistus salviifolius

Sageleaf Rockrose

Shrub

70.

W

Cistus x purpureus

Orchid Rockrose

Shrub

71.

W

Citrus species

Citrus

Tree

72.

o

Clarkia bottae

Showy Fairwell to Spring

Annual

73.

o

Cneoridium dumosum

Bushrue

Shrub
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74.

o

Collinsia heterophyllia

Chinese Houses

Annual

75.

Wo

Comarostaphylis diversifolia

Summer Holly

Shrub

76.

N

Convolvulus cneorum

Bush Morning Glory

Shrub

77.

W

Coprosma kirkii

Creeping Coprosma

Ground Cover/Shrub

78.

W

Coprosma pumila

Prostrate Coprosma

Low shrub

79.

o

Coreopsis californica

Califiornia Coreopsis

Annual

80.

W

Coreopsis lanceolata

Coreopsis

Ground Cover

81.

N

Corea pulchella

Australian Fuscia

Ground Cover

82.

W

Cotoneaster buxifolius

no common name

Shrub

83.

W

Cotoneaster congestus ‘Likiang’

Likiang Cotoneaster

Ground Cover/Vine

84.

W

Cotoneaster aprneyi

no common name

Shrub

85.

X

Crassula lactea

no common name

Ground Cover

86.

X

Crassula multicava

no common name

Ground Cover

87.

X

Crassula ovata

Jade Tree

Shrub

88.

X

Crassula tetragona

no common name

Ground Cover

89.

Wo

Croton californicus

California Croton

Ground Cover

90.

X

Delosperma ‘alba’

White trailing Ice Plant

Ground Cover

91.

o

Dendromecon rigida

Bush Poppy

Shrub

92.

o

Dichelostemma capitatum

Blue Dicks

Herb

93.

N

Distinctis buccinatoria

Blood-Red Trumpet Vine

Vine/Climbing vine

94.

N

Dodonaea viscosa

Hopseed Bush

Shrub

95.

X

Drosanthemum floribundum

Rosea Ice Plant

Ground Cover

96.

X

Drosanthemum hispidum

no common name

Ground Cover

97.

X

Drosanthemum speciosus

Dewflower

Ground Cover

98.

o

Dudleya lanceolata

Lance-leaved Dudleya

Succulent

99.

o

Dudleya pulverulenta

Chalk Dudleya

Succulent
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100.

W

Elaeagnus pungens

Silverberry

Shrub

101.

o

Encelia californica

California Encelia

Small Shrub

102.

o*

Epilobium canum [Zauschneria californica] Hoary California Fuschia

Shrub

103.

o

Eriastrum Sapphirinum

Mojave Woolly Star

Annual

104.

N

Eriobotrya japonica

Loquat

Tree

105.

o

Eriodictycon crassifolium

Thick Leaf Yerba Santa

Shrub

106.

o

Eriodictycon trichocalyx

Yerba Santa

Shrub

107.

Wo

Eriophyllum confertiflorum

no common name

Shrub

108.

W

Erythrina species

Coral Tree

Tree

109.

N

Escallonia species

Several varieties

Shrub

110.

Wo

Eschscholzia californica

California Poppy

Flower

111.

X

Eschscholzia mexicana

Mexican Poppy

Herb

112.

N

Euonymus fortunei

Winter Creeper Euonymus

Ground Cover

113.

N

Feijoa sellowiana

Pineapple Guava

Shrub/Tree

114.

N

Fragaria chiloensis

Wild Strawberry/Sand Strawberry

Ground Cover

115.

o

Frankenia salina

Alkali Heath

Ground Cover

116.

W

Fremontondendron californicum

California Flannelbush

Shrub

117.

X

Gaillardia x grandiflora

Blanketflower

Ground Cover

118.

W

Galvezia speciosa

Bush Snapdragon

Shrub

119.

W

Garrya ellipta

Silktassel

Shrub

120.

X

Gazania hybrids

South African Daisy

Ground Cover

121.

X

Gazania rigens leucolaena

Training Gazania

Ground Cover

122.

o

Gillia capitata

Globe Gilia

Perrenial

123.

W

Gilia leptantha

Showy Gilia

Perrenial

124.

W

Gilia tricolor

Bird’s Eyes

Perrenial

125.

W

Ginkgo biloba

Maidenhair Tree

Tree
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126.

o

Gnaphalium californicum

California Everlasting

Annual

127.

W

Grewia occidentalis

Starflower

Shrub

128.

o

Grindelia stricta

Gum Plant

Ground Cover

129.

Nn

Hakea suaveolens

Sweet Hakea

Shrub

130.

W

Hardenbergia comptoniana

Lilac Vine

Shrub

131.

N

Heliathemum muutabile

Sunrose

Ground Cover/Shrub

132.

o

Helianthemum scoparium

Rush Rose

Shrub

133.

o

Heliotropium curassavicum

Salt Heliotrope

Ground Cover

134.

X

Helix Canariensis

English Ivy

Ground Cover

135.

W

Hesperaloe parviflora

Red Yucca

Perennial

136.

on

Heteromeles arbutifolia

Toyon

Shrub

137.

X

Hypericum calycimum

Aaron’s Beard

Shrub

138.

N

Iberis sempervirens

Edging Candytuft

Ground Cover

139.

N

Iberis umbellatum

Globe Candytuft

Ground Cover

140.

o

Isocoma menziesii

Coastal Goldenbush

Small Shrub

141.

o

Isomeris arborea

Bladderpod

Shrub

142.

W

Iva hayesiana

Poverty Weed

Ground Cover

143.

N

Juglans californica

California Black Walnut

Tree

144.

o

Juncus acutus

Spiny Rush

Perrenial

145.

o

Keckiella antirrhinoides

Yellow Bush Penstemon

Subshrub

146.

o

Keckiella cordifolia

Heart Leaved Penstemon

Subshrub

147.

o

Keckiella ternata

Blue Stemmed Bush Penstemon

Subshrub

148.

W

Kniphofia uvaria

Red Hot Poker

Perennial

149.

W

Lagerstroemia indica

Crape Myrtle

Tree

150.

W

Lagunaria patersonii

Primrose Tree

Tree

151.

X

Lamprathus aurantiacus

Bush Ice Plant

Ground Cover
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152.

X

Lampranthus filicaulis

Redondo Creeper

Ground Cover

153.

X

Lampranthus spectabilis

Trailing Ice Plant

Ground Cover

154.

W

Lantana camara cultivars

Yellow Sage

Shrub

155.

W

Lantana montevidensis

Trailing Lantana

Shrub

156.

o

Lasthenia californica

Dwarf Goldfields

Annual

157.

W

Lavandula dentata

French Lavender

Shrub

158.

W

Leptospermum laevigatum

Australian Tea Tree

Shrub

159.

W

Leucophyllum frutescens

Texas Ranger

Shrub

160.

o

Leymus condensatus

Giant Wild Rye

Large Grass

161.

N

Ligustrum japonicum

Texas privet

Shrub

162.

X

Limonium pectinatum

no common name

Ground Cover

163.

X

Limonium perezii

Sea Lavender

Shrub

164.

Wn

Liquidambar styraciflua

American Sweet Gum

Tree

165.

W

Liriodendron tulipfera

Tulip Tree

Tree

166.

X

Lonicera japonica ‘Halliana’

Hall’s Japanese Honeysuckle

Vining Shrub

167.

o

Lonicera subspicata

Wild Honeysuckle

Vining Shrub

168.

X

Lotus corniculatus

Bird’s Foot Trefoil

Ground Cover

169.

o

Lotus hermannii

Northern Woolly Lotus

Perennial

170.

o

Lotus scoparius

Deerweed

Shrub

171.

W

Lupinus arizonicus

Desert Lupine

Annual

172.

W

Lupinus benthamii

Spider Lupine

Annual

173.

o

Lupinus bicolor

Sky Lupine

Flowering annual

174.

o

Lupinus sparsiflorus

Loosely Flowered Annual Lupine/Coulter’s Lupine Annual

175.

W

Lyonothamnus floribundus ssp. Asplenifolius Fernleaf Ironwood

Tree

176.

W

Macadamia integrifolia

Macadamia Nut

Tree

177.

W

Mahonia aquifolium ‘Golden Abundance’

Golden Abundance Oregon Grape

Shrub
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178.

W

Mahonia nevenii

Nevin Mahonia

Shrub

179.

o

Malacothamnus fasciculatus

Chapparal Mallow

Shrub

180.

X

Malephora luteola

Training Ice Plant

Ground Cover

181.

W

Maytenus boaria

Mayten Tree

Tree

182.

W

Melaleuca nesophila

Pink Melaleuca

Shrub

183.

N

Metrosideros excelsus

New Zealand Christmas Tree

Tree

184.

o*

Mimulus species

Monkeyflower

Flower

185.

o

Mirabilis californica

Wishbone Bush

Perrenial

186.

N

Myoporum debile

no common name

Shrub

187.

W

Myoporum insulare

Boobyalla

Shrub

188.

W

Myoporum parvilfolium

no common name

Ground Cover

189.

W

Myoporum ‘Pacificum’

no common name

Ground Cover

190.

o

Nassella (stipa) lepidra

Foothill Needlegrass

Ground Cover

191.

o

Nassella (stipa) pulchra

Purple Needlegrass

Ground Cover

192.

o

Nemophilia menziesii

Baby Blue Eyes

Annual

193.

X

Nerium Oleander

Oleander

Shrub

194.

o

Nolina cismontana

Chapparal Nolina

Shrub

195.

N

Nolina species

Mexican Grasstree

Shrub

196.

W

Oenothera belandieri

Mexican Evening Primrose

Ground Cover

197.

N

Oenothera hookeri

California Evening Primrose

Flower

198.

W

Oenothera speciosa

Show Evening Primrose

Perrenial

199.

X

Ophiopogon japonicus

Mondo Grass

Ground Cover

200.

o*

Opuntia littoralis

Prickly Pear

Cactus

201.

o*

Opuntia oricola

Oracle Cactus

Cactus

202.

o*

Opuntia prolifera

Coast Cholla

Cactus

203.

W

Osmanthus fragrans

Sweet Olive

Shrub
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204.

X

Osteospermum fruticosum

Training African Daisy

Ground Cover

205.

X

Parkinsonia aculeata

Mexican Palo Verde

Tree

206.

W

Pelargonium peltatum

Ivy Geranium

Ground Cover

207.

X

Penstemon species

Beard Tongue

Shrub

208.

W

Photinia fraseria

no common name

Shrub

209.

W

Pistacia chinesis

Chinese Pistache

Tree

210.

X

Pittosporum undulatum

Victorian Box

Tree

211.

o

Plantago erecta

California Plantain

Annual

212.

**

Plantago insularis

Woolly Plantain

Annual

213.

X

Plantago sempervirens

Evergreen Plantain

Ground Cover

214.

W

Plantanus racemosa

California Sycamore

Tree

215.

W

Plumbago auritulata

Plumbago Cape

Shrub

216.

o

Popolus fremontii

Western Cottonwood

Tree

217.

X

Portulacaria afra

Elephant’s Food

Shrub

218.

o

Potentilla glandulosa

Sticky Cinquefoil

Subshrub

219.

X

Potentilla tabernaemontanii

Spring Cinquefoil

Ground Cover

220.

X

Prunus caroliniana

Carolina Cherry Laurel

Shrub/Tree

221.

o

Prunus ilicifolia ssp. Ilicifolia

Holly Leafed Cherry

Shrub

222.

X

Prunus lyonii

Catalina Cherry

Shrub/Tree

223.

N

Punica granatum

Pomegranate

Shrub/Tree

224.

W

Puya species

Puya

Succulent/Shrub

225.

W

Pyracantha species

Firethorn

Shrub

226.

o

Quercus agrifolia

Coast Live Oak

Tree

227.

o n*

Quercus berberdifolia

California Scrub Oak

Shrub

228.

o n*

Quercus dumosa

Coastal Scrub Oak

Shrub

229.

X

Quercus engelmannii

Engelmann Oak

Tree
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230.

X

Quercus suber

Cork Oak

Tree

231.

X

Rhamnus alaternus

Italian Buckthorn

Shrub

232.

o

Rhamnus californica

California Coffee Berry

Shrub

233.

o

Rhamnus crocea

Redberry

Shrub

234.

o

Rhamnus crocea ssp. Ilicifolia

Hollyleaf Redberry

Shrub

235.

N

Rhaphiolepis species

Indian Hawthorne

Shrub

236.

o

Rhus integrifolia

Lemonade Berry

Shrub

237.

N

Rhus lancea

African Sumac

Tree

238.

o n

Rhus ovata

Sugarbush

Shrub

239.

o

Ribes aureum

Golden Currant

Shrub

240.

o

Ribes indecorum

White Flowering Currant

Shrub

241.

o

Ribes speciosum

Fuschia Flowering Goosebberry

Shrub

242.

W

Ribes viburnifolium

Evergreen currant

Shrub

243.

o*

Romneya coulteri

Matilija Poppy

Shrub

244.

X

Romneya coulteri ‘White Cloud’

White Cloud Matilija Poppy

Shrub

245.

Wn

Rosmarinus officinalis

Rosemary

Shrub

246.

Wn

Salvia greggii

Autums Sage

Shrub

247.

Wn

Salvia sonomensis

Creeping Sage

Ground Cover

248.

o

Sambucus mexicana

Mexican Elderberry

Tree

249.

W

Santolina chamaecyparissus

Lavender Cotton

Ground Cover

250.

W

Santolina virens

Green Lavender Cotton

Shrub

251.

o

Satureja chandleri

San Miguel Savory

Perennial

252.

o

Scirpis scutus

Hard Stem Bulrush

Perennial

253.

o

Scirpus californicus

California Bulrush

Perennial

254.

X

Sedum acre

Goldmoss Sedum

Ground Cover

255.

X

Sedum album

Green Stonecrop

Ground Cover
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256.

X

Sedum confusum

no common name

Ground Cover

257.

X

Sedum lineare

no common name

Ground Cover

258.

X

Sedum x rubrotinctum

Pork and Beans

Ground Cover

259.

X

Senecio serpens

no common name

Ground Cover

260.

o

Sisyrinchium bellum

Blue Eyed Grass

Ground Cover

261.

o

Solanum douglasii

Douglas Nightshade

Shrub

262.

o

Solanum xantii

Purple Nightshade

Perennial

263.

W

Stenicarpus sinuatus

Firewheel Tree

Tree

264.

W

Strelitzia nicolai

Giant Bird of Paradise

Perennial

265.

W

Strelitzia reginae

Bird of Paradise

Perennial

266.

o

Symphoricarpos mollis

Creeping Snowberry

Shrub

267.

W

Tecoma stans (Stenolobium stans)

Yellow Bells

Shrub/Small Tree

268.

X

Tecomaria capensis

Cape Honeysuckle

Ground Cover

269.

N

Teucarium chamedrys

Germander

Ground Cover

270.

N

Thymus serpyllum

Lemon Thyme

Ground Cover

271.

N

Trachelospermum jasminoides

Star Jasmine

Shrub

272.

o

Trichosstems lanatum

Woolly Blue Curls

Shrub

273.

X

Trifolium hirtum ‘Hyron’

Hyron Rose Clover

Ground Cover

274.

X

Trifolium fragerum ‘O’Connor’s’

O’Connor’s Legume

Ground Cover

275.

o

Umbellularia californica

California Laurel

Tree

276.

o

Verbena lasiostachys

Western Vervain

Perennial

277.

N

Verbena peruviana

no common name

Ground Cover

278.

X

Verbena species

Verbena

Ground Cover

279.

X

Vinca minor

Dwarf Periwinkle

Ground Cover

280.

o

Vitis girdiana

Desert Wild Grape

Vine

281.

X

Vulpia myuros ‘Zorro’

Zorro Annual Fescue

Grass
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282.

W

Westringia fruticosa

no common name

Shrub

283.

W

Xannithorrhoea species

Grass Tree

Perennial accent/shrub

284.

W

Xylosma congestum

Shiny Xylosma

Shrub

285.

X

Yucca Species

Yucca

Shrub

286.

o

Yucca whipplei

Yucca

Shrub

Legend:
X

= Plant species prohibited in wet and dry fuel modification zones adjacent to reserve lands.
Acceptable on all other fuel modification locations and zones.

W = Plant species appropriate for use in wet fuel modification zones adjacent to reserve lands.
Acceptable in all other wet and irrigated dry (manufactured slopes) fuel modification locations and
zones.
o

= Plant species native to Orange County. Acceptable in all fuel modification wet and dry zones in
all locations.

N = Plant species acceptable on a limited basis (maximum 30% of the area) in wet fuel modification
zones adjacent to reserve lands. Acceptable on all other fuel modification zones.
*

=

If locally collected.

** =

Not native but can be used in all zones.

n =

Plant species acceptable on a limited use basis. Refer to qualification requirements following
plant palette.
Approved Plant Palette – Qualification Statements for Select Plant Species

2.

Acacia redolens desert carpet: May be used in the upper ½ of the “B” fuel modification zone. The
plants may be planted at 8-foot on center, maximum spacing in meandering zones not to exceed a
mature width of 24 feet or a mature height of 24 inches.

43.

Bougainvillea spectabilis (procumbent varieties): Procumbent to mounding varieties may be used
in the mid “B” fuel modification zone. The plants may be planted in clusters at 6-foot on center
spacing not to exceed eight plants per cluster. Mature spacing between individual plants or clusters
shall be 30-foot minimum.

44.

Brahea armata: Additional information may be required as directed by the OCFA.

45.

Brahea brandegeel: Additional information may be required as directed by the OCFA.
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Brahea edulis: May be used in upper and mid “B” fuel modification zone. The plants shall be used
as single specimens with mature spacing between palms of 20-foot minimum.

129. Hakea suaveolens: May be used in the mid “B” fuel modification zone. The plants shall be used as
single specimens with mature spacing between plants of 30-foot minimum.
136. Heteromeles arbutifolia: May be used in the mid to lower “B” fuel modification zone. The plants
may be planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or
clusters shall be 30-foot minimum.
164. Liquidambar styraciflua: May be used in the mid “B” fuel modification zone. The plant shall be
used as single specimens with mature spacing between trees and 30-foot minimum.
227. Quercus berberdifolia: Additional information may be required as directed by the OCFA.
228. Quercus dumosa: May be used in the mid to lower “B” fuel modification zone. The plants may be
planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or clusters
shall be 30-foot minimum.
238. Rhus ovata: May be used in the mid to lower “B” fuel modification zone of inland areas only. The
plants may be planted in clusters of up to 3 plants per cluster. Mature spacing between individual
plants or clusters shall be 30-foot minimum.
245. Rosmarinus officinalis: Additional information may be required as directed by the OCFA.
246. Salvia greggii: Additional information may be required as directed by the OCFA.
247. Salvia sonomensis: May be used in the mid to upper “B” fuel modification zone. The plants may be
planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or clusters
shall be 15-foot minimum.
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Schwing, Karl@Coastal
From:

Penny Elia [greenp1@cox.net]

Sent:

Wednesday, July 11, 2012 9:14 AM

To:

Schwing, Karl@Coastal

Cc:

Robb Hamilton

Subject:

Sunset Ridge Park - response to late submittal from City of Newport Beach

Importance: High
Attachments: Fuel Mod PRAR Hobo Aliso.pdf

Good morning, Karl Thank you for allowing us to submit these very late comments in response to the City of
Newport Beach's latest submittal of July 9th. It's unfortunate the City and their agents could not
have had the courtesy of bringing these issues forward at an earlier date given that the staff
report was released in early June.
Please find attached:
• Photos and captions from Robb Hamilton, Banning Ranch Conservancy biologist on the fire
departments application of their fuel mod regulations.
• Document submitted to Coastal Commission in 2009 detailing the "partnership" between the
applicant (including their agent, Steven Kaufmann), City of Laguna Beach and Laguna Beach
Fire Department in an effort to destroy ESHA prior to the release of the applicant's Draft EIR.
At the November 2, 2011 hearing on this issue (application withdrawn at the last minute by
applicant's agent) it became very apparent that Steven Kaufmann had been hired to initiate this
same type of "partnership" to circumvent the Coastal Act.
We object strongly to these tactics and once again reiterate our support of staff's
recommendation for denial. It is rather insulting for the applicant to think that the Commission,
Commission staff and the environmental community would actually believe this charade that's
been foisted upon everyone at the last minute. This is a major waste of staff time and resources.
Again, thank you for including our comments. We will speak to this issue at the hearing
tomorrow in greater detail. This is a very abbreviated version of our comments.
Penny Elia
On behalf of the Sierra Club's Save Banning Ranch Task Force
949-499-4499

From: Robert Hamilton <robb@hamiltonbiological.com>
Date: July 10, 2012
To: Penny Elia <greenp1@cox.net>
Subject: Response to City of Newport Beach - Sunset Ridge
Park

A 43 page attachment accompanied this email. The contents of that attachment are not
included in the printed version of this staff report, but are available to view/download as
part of the staff report posted on the Commission's web site.
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Thicket of "unapproved" Acacia and Eucalyptus growing right up to the edge of Newport Crest that has not been required for clearance by the Fire Department

Please note photos below (before and after destruction) showing what the City did to mulefat 260 feet from the nearest structure where A PAIR OF
GNATCATCHERS were observed on 11-4-09:
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Why is it that the Fire Department is so intent on doing "weed abatement" on native plant speciesTHAT ARE APPROVED FOR ALL FUEL MOD ZONES and
yet has no problem with a thicket of unapproved Acacia and Eucalyptus growing right up to the edge of Newport Crest? This inconsistency in application of
regulations can only be attributed to strategically planned and blatant destruction of gnatcatcher habitat.
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This 43 page compilation of documents was attached to the email from Ms. Penny Elia dated July 11, 2012. The contents
of this attachment were not supplied in the printed edition of the staff report. Instead, they are provided herein as part
of the electronic copy of the staff report.
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Newport Beach

Fire

Department

P.O. Box 1768, 33QQ Newport Blvd., Newport Beach, CA 9265B-B915

January 31, 2012

Owner

City of Newport Beach
3300 Newport Blvd
Newport Beach, CA 92663

Re: Property located at the NWcorner of W. Coast Hwy and Superior Avenue
APN 424-041-10,424-041-08
Dear Owner:

According to California Fire Code Section 305.5, "Ignition Sources" you are required to clear your
premises of all weeds, grass, vines and other growth that is capable of being ignited and endangering
property. This regulation is separate and distinct from the Hazard Reduction and Fuel Modification
regulations enforced City wide by the designation of Special Fire Protection Areas in that Section 305.5
focus is on weed abatement as a general precaution against fires and not wildland fuels.
In accordance with this regulation, the Fire Department has identified this property as having a

flammable vegetation hazard and has consistently included this property within the City's weed
abatement program administered by the Fire Department. Such properties are required to be abated at
least annually to protect nearby structures. In some extreme cases or when the amount of rainfall
during the year has caused a growth increase of weeds and dry, light, and flashy fuel, weed abatement
may be required to be removed bi-annually.
The above-referenced property consists of an undeveloped 13.6 acre parcel located on the north/west
corner of West Coast Highway and Superior Avenue and is identified as having a flammable vegetation

hazard. Historically, the flammable vegetation hazard on this parcel has been cleared annually since the

1970's and in some years even more frequently. This parcel is known to have an accumulation of light
flashy fuel that dries quickly during the summer months.
It is the Fire Department's opinion that this fuel poses a serious threat to the Newport Crest
Condominiums located directly to the north and abutting the parcel.. This bowl shaped open land is
surrounded by 30 foot embankments off of West Coast Highway and access for emergency responders is
limited to a gated maintenance road. Prevailing west winds would quickly send a fire originating from

Safety

O

Service

Professionalism
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this parcel towards the wood sided condominiums and unprotected open balconies causing a life safety
hazard. As a result of these enumerated conditions, and pursuant to the authority of California Fire
Code Section 4903, the Fire Department has determined that conditions exist, which necessitate greater
fire protection measures. Specifically, these specified conditions require abatement of the entire
undeveloped parcel because fire brands or embers created by unmaintained vegetation could ignite
multiple homes prior to the Fire Department's arrivaland limit its abilityto attack the fire.

As owner of this property, please continue to maintain the property such that it is abated of weeds and
flammable vegetation at least once a year to remove the threat of ignition to the adjacent structures.

£^£l_
Ron Gamble

Newport Beach Fire Marshal
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V .'A,

Newport Beach Fire Department
P.O. Box 1768, 3300 Newport Blvd., Newport Beach, CA 92658-8915
Phone: (949) 644-3104 Fax: (949) 644-3120
Web: www.nbpd.net

SCOTT L. POSTER
Fire Chief

June 8,2012
Notice of Nuisance

Parcel Number:
Address:

424 04110

.

4850 WCoast Hwy ( S-WMS- W&{~ W*-• f*l
Newport Beach, CA

Dear Property Owner:

Tliis notice issentto inform you ofthestartof theCity of Newport Beach 2012 Weed and
Nuisance Abatement Program.

Based on theresults of a recent weedand nuisance inspection conducted by the NewportBeach

Fire Department, thereferenced property isnotincompliance with the City's guidelines asset

forth inNewport Beach Municipal Code Chapter 10.48. Therefore, the property will need to be
cleaned ofall dry grass, stubble, brush, garden refuse, litter, orother flammable material that
constitutes a fire hazard or that will when dry.

The field inspector provided the following narrative describing the nature andextent of the
violationnoted: Remove light, flashy fuels (weeds).

This notice of non-compliance requires you to abate the fire hazard. If the hazard isnotabated,
the Qt)' willtakefurther action thatcan include:

1) The City, or its contractor, may enter upon the parcel of land and remove orotherwise
eliminate or abate the hazard,

2) That upon completion of such work the cost thereof, including Nuisance Abatement
Services, will bebilled to the property owner and can become a special assessment against
that parcel, and

3) That upon CityCouncil confirmation of the assessment and recordation of that order, alien
may be attached to the parcel to be collected on the next regular property lax bill levied
against the parcel.

Asecond weed and nuisance inspection will beconducted onorafter July 9,2012. Ifasa result
of the second inspection itis determined that the property is still not in compliance with the

guidelines, the property will be subject to cleaning by the City's contractor. Actual cleaning by
theCily's contractor will start on or after August 13,2012.
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June 8,2012
Notice of Nuisance

Page 2

All property owners mayappeal the decision requiringthe abatement of the nuisance
by sending a written appeal to the Fire Chief requesting a hearing with the City
Manager within ten (10) days of this notice.
Thank you for your attention to this very importantmatter. Ifyou have any questions
or require further assistance, I can be reached at (949) 644-3108 or smichael@nbfd.net.
Sincerely,

Steve Michael

Fire Inspector
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Orange County Fire Authority

Planning & Development Services Section
1 Fire Authority Road, Building A, Irvine, CA 92602

714-573-6100

www.ocfa.org

Vegetation Management
Technical Design Guideline

Approved and Authorized by

Guideline C-05

Laura Blaul

Fire Marshal / Assistant Chief

Date: January 1,2011

Serving the Cities of: Aliso Vicjo • Bucna Park • Cypress • Dana Point • Irvine • Laguna Hills • I.aguna Nigucl • Laguna Woods • Lake Forest • La

Palma • l.os Alamitos • Mission Vicjo • Placcntia • Rancho Santa Margarita • San Clcmcntc • San Juan Capistrano • Santa Ana • Seal Beach •
Stanton • Tustin • Villa Park • Westminster • Yorba Linda • and Unincorporated Areas ofOrange County
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Attachment 7
UNDESIRABLE PLANT SPECIES (Target Species)
Certain plants are considered to be undesirable in the landscape due to characteristics that make
them highly flammable. These characteristics can be either physical or chemical. Physical
properties that would contribute to high flammability include large amounts of dead material
retained within the plant, rough or peeling bark, and the production of copious amounts of litter.
Chemical properties include the presence of volatile substances such as oils, resins, wax, and
pitch. Certain nativeplants are notorious for containing thesevolatile substances.
Plants with these characteristics shall not be planted in any ofthe fuel modification zones. Should
these species already exist within these areas, they shall be removed because of the potential
threat they pose to any structures. They are referred to as target species since their complete
removal is a critical part of hazard reduction. These fire-prone plant species include (but not
limited to):
FIRE PRONE PLANT SPECIES (MANDATORY REMOVAL)
Botanical Name

Common Name

Cynara Cardunculus

Artichoke Thistle
Castor Bean Plant
Wild Artichoke
Black Mustard
Milk Thistle
Russian Thistle/Tumblewood
Indian Tobacco
Tree Tobacco

Ricinus Communis

Cirsium Vulgare
BrassicaNigra
Silybum Marianum
Sacsola Austails

Nicotiana Bigelevil
Nicotiana Glauca
Lactuca Seniola

Prickly Lettuce

Conyza Canadensis

Horseweed

Heterothaca Grandiflora
Anthernix Cotula
UrticaUrens
Cardaria Draba

Telegraph Plant
Mayweed
Burning Nettle
Noary Cress, Perennial Peppergrass
Wild Turnip, Yellow Mustard, Field Mustard

Brassica Rapa

Adenostoma Sparsifolium

Adenostoma Fasciculatum

Chamise
RedShanks

Cortaderia Selloana
Artemisia Califomica

Pampas Grass
California Sagebrush

Eriogonum Fasciculatum

Common Buckwheat

Salvia Mellifera

Black Sage

Ornamental:
Cortaderia

Cupressussp
Eucalyptus sp
Juniperussp
Pinussp

Pampas Grass
Cypress
Eucalyptus
Juniper
Pine

Rev. 01/11
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Firecrackers suspected in jssssS^

ADVERTISEMENT

METRO section

grass fire
Newport blaze hits

condo, causing $50,000
damage

Classifieds Gel a Job Buy a car Find real estate
onpageb05

Search by keyword

Illustration: BLACK
& WHITE PHOTO
Edition: EVENING

Merchandise dassHte

Garage Sales

ID: OCR118326

Tickets

Search Ads

Pets & Animals
Bulletin Board

Things to do
r-Events—Movies—Dining—Venuw-

Correction:

July 11.1988

Byline: Jeff D. Opdyke

Whatetf

The Register

Where: 1AB Orange County pffi fSearch 1

J When: |Next 7Days"

Firecrackers are believedto have caused a grass fire Sunday that spread to a $270,000
condominium, officials said.

Firefighters and police officials on the scene found four M-80 casingsand Ihecasingto what
appeared to be a homemade ftrecraker Ina field adjacentto the blackened condominium at
No. 6 Landfall Courton the cOffe overlooking the Coast Highway.
•We are prettysure this one was started by Ihe firecrackers.* said battalion chief Tom Arnold.
The fire caused an estimated $50,000 damage and scorched the patio, kitchen and upstairs
bedroom, fire officials said.

Top viewed stories
Cal State Fuilerton undie run draws 4,000

300-ton crane tips over In Orange
Feds: Pair pimped minor gfrls in Anaheim
Man hurt in roll-overcrash near Disneyland
Lawyer forTorii Hunter's son: Girlhas recanted

No injuries were reported,and Ihe condominium owners were in Los Angeles, according to'
Info to go

friends.

The fire was reported at 2 p.m. after condominium tenant LouisVignes heardtwo
firecrackers explode, then smelted smoke. Ittook firefighters about 11/2 hours to control the
*l was in my garage and Iwent outside to look around,"Vignes said. "I, along with another
neighbor, got some garden hoses and tried to fight the fire.'

Vignes said they had the fire contained, but a gust of wind sent sparks into pampas grass
bordering the condominium.

E-mail newsletters

RSS feeds DEO

Audio news & Podcasts
Tools and links

TV listings
Maps and yellow pages Today's horoscopes
Movie times
Games and puzzles

Discussion boards

"That's ail it took. After mat Itwas history,"Vignes said. The pampas grass went up like a
torch and set the balcony on fire. We couldnl do much from then on."
Arnold said Ihe fire spread between the inner and outer walls of the condominium.
That's what made Ittough to get to. We had to tear down walls to find Ihe fire," Arnold said.
Residents In neighboring condominiums were temporarily evacuated from their homes as a
precaution.
"We're lucky it didn't spread to additional units," Arnold said.
The patio and bedroom suffered the most extensive damage. Both areas were completely
burned.

Newport Crest resident Mike Lombardi said the field had been bulldozed last week to prevent
such fires.

No arrests had been made Sunday Inconnection with the fire.
Mediapartners:KOCE| MSNBC | OCExoelslor | OCPost | SqueezeOC | Home magazine | Coast magazine | Preferred Destinationsmagazine | KPCC| KME>
Copyright 2006 The Orange County Register | Contact us | Privacy pofcyandIJsar agreement |C«recliem| Careerop^^
PC Real Estate Rridor ICC Car Onto ICC Job Finder IOC Slwfo

Freedom Communications, Inc.
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NEWPORT BEACH FIRE DEPARTMENT

<Wr. ">i\-\TCf»^ ^

P.O. BOX 1768, NEWPORT BEACH, CA 92658-8915
(714)644-3103

TimfeRito
FfwCbirf

September 12,1996
Robert Mendoza

Department ofTransportation
2501 Pullman Street

Santa Ana, CA 92705
Dear Mr. Mendoza,

Thank you for investigating the lots located adjacent to West Coast Highway and
Superior. The parcel numbers are AP 424-041-07 and AP 424-041-03. As we
discussed in our phone conversation these lots are overgrown with light grassy
fuels which present a fire hazard to the homes located within Newport Crest
This fuel needs to be cut to a height of approximately three inches. The Newport
Beach Fireand Marine Department appreciates the spirit of cooperation in
mitigating this problem. If you need additional information please call me at
(714) 644-3108.

MikeMacey
Deputy Fire Marshal

/.of* 6,4*^
0cr- '"*

3300 Newport Boulevard, Newport Beach
Attachments to City of NB Letter dated 7/9/12

Exhibit 19 Page 26 of 36

NEWPORT BEACH FIRE AND MARINE DEPARTMENT
COMPLAINT REPORT

Company Assignment:
«

Legal Description:

,^—.

.

(if applicable)

rJD I J~ntY&p\*r\

Location:

owner/renant:

CoJ-Wv^ UVad-

complaint:

;

ftif)rapn>x\ { dmA hruoJn j iXwds

Qfta. uir\<\ nil

hauc. i*r*vi mn£k ,

complainant Name:

C^eivfaxQ^

complainant Address:

(M/nx* A&smc^

Complainant Phone §:

/aSD-ti~77}/)

D Remain Anonymous

Received by: Name:

NOiAiMJL.

Date:

5-1^7

Time:

Plhprr)
<♦

*

*

Conditions Found:

♦

|/V£&#<>

Disposition: f&VMJ)e® ^>

AM^ £ftZ6

#T Cdl$4S£

1-24-2601

inspection date: £*l<\-il
inspected by:
white - Return to fpd

'?\S
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yeltow-FPD

•••

NEWPORT BEACH FIRE AND MARINE DEPARTMENT
June 24,1997

Robert Mendoza
Caltrans

y..v.?

2501 Pullman Street RAV Bldg. C
Santa Ana, CA 92705

^00^c4;CA^92^S-89J5
Mr. Mendoza,

The purpose of this letter is to serve as written documentation to our phone conversation
••-.••'

' ' IP

.:•••.•:•

held on June 24, 1997. During that conversation we discussed the parcel of land located
near the intersection of Superior and East CoastHighway(see attached map). In the past,
Caltrans has cleared the entire lot; however, this year a 20-foot firebreak was cut. The

Newport Beach Fire and Marine Department request that the entire lot be cleared of all
dry grass, stubble, brush, garden refuse, litter, or other flammable material which
constitutes a fire hazard.

This action will bring the lot into compliance with the

requirements of the Municipal Code, Chapter 10.48. This parcel is especially sensitive
due to the size of the lot and its proximity to the structures. The adjoining structures are

condominium style residential units built of type V construction and contain wood shake
roofs.
• !•

"•

The Newport Beach Fire and Marine Department thanks you for your cooperation and

expedient mitigation of this weed abatement issue. Please call me at 644-3108 if I can be
ofany assistance.

Sincerely,

4J - . '

i

^5>~Mike Macey

Deputy Fire Marshal

•••
•
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NEWPORT BEACH FIRE AND MARINE DEPARTMENT
COMPLAINT REPORT
Company Assignment:
(Ifapplicable)

, ..

Legal Description:

Location:
OwnerA"enant:

Crva£4- -Hioy /<Z\\prjr\'£>r0BrL Tp>.AO.^ p*r>p&r±u .

Comp,alnt:

CfllW Cer^JMe. l>vlr^

—-fife- \\(k7JX\rA - hiVjh u3<?<vK pre<^.n-f.
\\ebr. tax-T- vseMs. /'4- again. Call her and u
complainant Name:

Vi'ur/in 0 e.Hnl

complainant Address:

% "HVv bu4^ CA-.

Complainant Phone #:

(444) /^i/^ - ^QQ.'^

i£ nd±-Sc
.

D Remain Anonymous

Received by: Name:

I^X/dLbViX

Date:

SMCMTq

Time:

fa^D
♦

♦

conditions Found: ge-^,jr.< fye$e/tf -

Disposition: £$>)* £ &Aey /7<34te4. (Ckt fe,/ /fe u,/(" *?*r

inspection date: **/?*>
inspected by:

Af*3
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NEWPORT BEACH FIRE AND MARINE DEPARTMENT
June 23,1998

S*

Robert Mendoza
• /Turiothy Riley ,

V;' fir*^Marine Chief
, >:-'",-."

• ''

2501 Pullman Street RAV Bldg. C
Santa Ana, CA 92705

•

.-^•^vTort.Blvd. • '• •;.•

Dear Mr. Mendoza,

.^Bdxl7$8.. •

ie^i^^Ck92658-8915
'.•;:•' •.•-•-

S^f

Cal Trans

I am writing to address the issue of weed abatement on the "excess land" adjacent
to theNewport Crest complex located in Newport Beach. This property is located
in the area surrounded by West Coast Highway, Superior, and Ticonderoga. I ask
that you please schedule this property for weed abatement and advise me of the
projected completion date. This will allow mc to notify the Homeowner's
Association who will inturn notify the residence. Inthe past Cal Trans has used a
disc to cut the field, thus meeting the City standard ofthree-inch weed height. If
you have any questions or concerns please call me at 644-3108.

•" •

V\y.'.

Sincerely,

•

•

i • ,

-

-

:••'-

I

'

Mike Macey
Deputy Fire Marshal

•

'

'

"

•

••'•-•

i
•

:

•

••-.

r ft-::;..•••'•'• .'•;

e.'.-i.i.ii;^.-,.,•<-.

•

•*" r,vv- 7/x^h. ^<e C3^ks.) CAUV* wl,^''H*W
'

•::

...•:•..'• '•'
-•

'":• ••

g:/Mcndo7a-CaITrans

•••';•

•:.•••

,•'"'

••'

'•••.•-••

•.

'.
•
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iOM*

NEWPORT BEACH FIRE AND MARINE DEPARTMENT
May 12, 1999

Robert Mendoza
Cal Trans

2501 Pullman Street R/W Bldg. C
Santa Ana, CA 92705

DearMr. Mendoza,

disc to cut the field, thus meeting the City standard ofthree-inch weed height If

you nave any questions or concerns please call me at 644-3108.
Sincerely,

Mike Macey
Deputy Fire Marshal

g-yMcndozt-Ca] Trans
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™

NEWPORT BEACH FIRE AND MARINE DEPARTMENT

May 30,2001
Iimothy Riley .•*':
tire'and Marine. Chief: -.

3300'Newppri BIydiy .':','. •''• |
'

EO.-Box I76S

Ne\vport.Beaclv CA 9265S-K

Robert Mendoza

Gal Trans

250lPullman Street R/WBldg. C
Santa Ana^CA 92705

Subject: Assessor Parcel No; 424.041 08 and 424 $fy§
Tifepiitrppse of this letter is^to" Serve aswritten documentation to our
phphe.cphversation held on May 18,2001. During that conversation, we
discussed the parcel ofland surrounding Coast Hwy- West, Superior

A*enue> TiconderogaStreet, and Monrovia* Avenuel
scheduled for weed abafenaferit and inform ouroffice ofthe projected

cpmpletipii date. The entij$£Jotneeds to becleared ofall dry grass;
stobhle/bitisb^ garden r^|iSe/,htter, or other flammable material that
-#^tJM«^;^fchazard; ihisaotipn will bring;thelc^into compliance;
^fhiheT^cdrements ofthe Newport Beach Murdcipal.Code Chapter
irJM
T«&wpjjr?#ea;(^^

mm

afev

$adu}e:;Mpi#;
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mm

aving trouble with the new design? Contact IT
','• ':>-•'..

' :

*- • •

'

dashboard
•home

' •

.

....

requests

create new request

Welcome STEVEN | logout

QuestRequests

projects
case worker notices

>> Admin Home

reports-

Customer Information

> > Print View

Name: GARY GARBER

>> Recreate Request Type

Phone #: 949-650-6661

Email: GARBERGARY@YAHOO.COM

Address: 8 LANDFALL COURT

Share (0)

NEWPORT BEACH, CA 92663

Request Details

enter edit mode

reQuest: Fire Code Complaint - 8 Landfall Court, Newport B.
Type: Fire Code Complaint

Case#: 1010479610

Location Type: Address

';

Location: |8 Landfall Court, Newport B.

map itl |

Status: Completed

•

[hist]

Case Worker: Ronald Larson

Budget No: f

Orig. Dept.: FALSE

Name of Caller: Gary Garber
Phone:

Compl. Date: (6/8/2010

Fault:

-Select-

Division: r

949-650-6661

Complaint Date: 6/8/2010

Property Owner: |

First Insp. Date: |6/8/2010

Tenant: |

Re-lnsp. Date: |~

Resolution Target: f
Resolution Date: 6/8/2010

Citation Date: f
Time Tracking
L.

Date

Time In

Time Out

Crew

6/8/2010

09:00 AM

09:45 AM

Ron Larson

MH
1

0.75

edit

delete

Total Manhours: 0.75

♦ Attachment

File Attachments
Add Comments:

A

Comments/History
By: Ronald Larson (cnb)

6/8/2010 10:14:59 AM

Visibility: Requestor

edit delete

Type: Comments

Met with complainant to discuss the fire danger of the rotten deck material. The structural members have been double
joisted for support and the wood is not a fire hazard at this time.
By: Gary(user)

6/8/2010 7:29:26 AM

Visibility: Requestor

edit

delete

Type: Details

This is a follow up to Mr. Larson's 9/17/09 inspection of my lower rear balcony, at 8 Landfall Court, for potential fire
hazard. The inspection was due to my 9/16/09 Fire Code Complaint (Case# 385009092). The original complaint indicated
my concern that dry rotted floor joists are not painted where damage is and appears to be highly flammable. I have

repeatedly request that the Newport Crest Homeowner Association make necessary repairs. As of this date no repairs
0 Make Comments Private
Spell

Add ->

have been done and condition is worst then when you inspected the balcony on 9/17/09. As you can see from the

photographs I submitted by email to Mr. Larson yesterday the floor joists directly under the balcony flooring are
decomposing into kindling. We are entering the fire season and my property backs up to Sunset Ridge where the high

grass and weeds are drying out. It only will take a small spark from a grill or cigarette to start a fire. With July 4th coming
up there is additional concerns due to fireworks. During the last inspection it was indicated if the necessary repair work
was not completed in a timely manner contact the Fire Deparment again. Please call me before any inspection. My phone
number is 949-650-6661.

Search Tags:
.

._._..

_.___.

_-....

-----

City of Newport Beach California
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Need Help? Call IT X3091

Michael, Steve
From:
Sent:

Keams, Randy
Tuesday, May 19,2009 8:25 AM

To:

Michael, Steve

Subject:

FW: Sunset Ridge Park fire abatement clearing

Southland has begun the fire abatement work at Sunset Ridge.
From: Michael, Steve
Sent: Monday, May 11,2009 4:08 PM
To: Keams, Randy
Subject: Sunset Park

Randy,

We received a complaint about the weeds in the upper section of Sunset Parkfrom a caller that liveson Tribute Ct. I
went out today and confirmed that the weeds are about four feet tall on city property, the callers name is Ken Larson
(425-503-9582). Isthat area on Barron's list to cut back? The attached picture shows the area in question.
Thanks, Steve

Steve Michael

Newport Beach FireDepartment
Office 949-644-3108
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CITY OF NEWPORT BEACH
CITY ATTORNEY'S OFFICE

Aaron C. Harp, City Attorney

ThUc
July 11, 2012

Via Electronic Mail

Mary K. Shallenberger, Chair
Honorable Commissioners

California Coastal Commission

45 Fremont Street, Suite 2000
San Francisco, CA 91405

RE:

Sunset Ridge Park Project - 4850 West Coast Highway, Newport Beach,
California (City of Newport Beach); CDP Application No. 5-11-302

Dear Chair Shallenberger and Members of the Commission:

We note that the Addendum posted on July 11, 2012, for the above-referenced
application references the Purchase and Sale Agreement - Real Property for DD
040733-01-01. However, the Addendum did not include a copy of the referenced
document. We respectfully request that a copy of the Purchase and Sale Agreement,
which is attached hereto, be included in the record of proceedings.

CITY ATTORNEY'S OFFICE

Leonie Mulvihill

Assistant City Attorney
LM:emg
Enclosure

cc:

Dr. Charles Lester, Director
Sherilyn Sarb, Deputy Director
John Del Arroz, Coastal Program Analyst

[A10-00630]
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3300 Newport Boulevard • I'ost Oilier Box 1768 • Newport Beaeli. California 92658-8915

Telephone: (949) 644-3131 • Fax: (949) 644-3139 • www.neuT3ortbeachca.gov

STAfECyCALTO^. BUSINESS. TRAMSfOffTATT^ ANDHOUSING AGENCTIDEPARTMENT OF TRANSPORTATION

ARNOLD SCHWARZENEGGER. GoifOmor

SOUTHERN RIGHT OF WAY REGION
21073 PATHFINDER ROAD. SUITE 100
DIAMOND BAR. CA9176S

PHONE (909)468-1500
FAX
(909)468-1601
TDD
(800)735-2929

December 5,2006

DaveKiff

City of Newport Managers Office
3300 Newport Blvd.
Newport Beach, CA 92663-3816
DearMr.Kiff:

Attached are the signed Purchase and Sale Agreement -Real Property for DD 040766-01-01 and acopy
of therecorded Director's Deed. When theorigmal Director's Deed is mailed back to me, I willsend it
to you.

If you have any questions please don't hesitate to call me at (909)444-0119 or e-mail me at
VinceJLundblad@dotca.gov.

VINCENT LUNDBLAD

Associate Rightof Way Agent
Southern Right of Way Region
(909)444-0119

^
f£f^rE?™.,,1^Roor
s£T*E£S££522I7

»Z"£&2£2£
Fax: (213)897-6603

OW^«RW/WdOto»
464W.4»S«reot12*Fteor
SanBemanBno,CA 92401
Phone: (909) 3834S211
Fax (909)3834677
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DtsMC* 12RWRflWOffice
3337 MUnlsoaDriw, Sutte 360
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Phone:
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PURCHASE AND .SAT EAGREEMENT- RFAL PROPERTY DD04076fi-f)l-f)1
In this Agreementdated September 26,2006 by and between CITY OF NEWPORT BEACH
TRANSPORTATION, hereinafter known as "SELLER", the parties agree as follows:

25212!°fRVemilu ?°,laiS ($5'000-00°)md *> ««-. Buyer herebyagrees to purchase and

sellerherebyagrees to sell the vacant and unimproved real property located in the Qty ofNewport

Beach, Orange County, California, and legally described in Director's Deed #040766-01-01

(hereinafter referred to as the "property").
Subject tothe following conditions:

?«y£SS* W* «w*<* said real property to State the principal sum ofFive Million Dollars
Transportation, and delivered to the State ofCalifornia, Department ofTransportation^ Southern Right

ofWay Region, Excess Land Sales. 21073 Pathfinder Road, Suite 100. Diamond Bar. CA 91765
Interest will begm on January 1,2007. Principal and interest to be due and payable in annual

installments as follows:

J. Principal payment of$2.0 miUion by December 31,2006;

2. Principal payment of$1.5 million plus interest of$142,500 by December 31,2007; and

3. Principal payment of $1.5 million plus interest of$71,250 by December 31,2008.

(a) Each annual installment shall be credited first on interest then doe and the remainder on

principal so credited

(b) Buyermaymake additional payments on the principal at any time before final installment

and interest shall thereupon cease upon said principal so credited.

(c) If Buyer should default in the payment ofany annual installment, or any part thereof, when

due as herein provided, and such default should continue for thirty (30) days after notice thereof in
wntmg to Buyer, the whole ofsaid purchase price shall at the option of(he State become forthwith due

and payable.

vbadeu.to {??**
Buyer 8haU ^a^4 on any ofthe payments, tide, at the option ofthe State, will revert
the State.
(e) It is understood and agreed that the term ofthis agreement shall end on December 31,2008

and the buyershall make payment in full including principal and interest by that date.

, ♦ A(0^e^!h^i5f°MaferR^^C^approvalandt^
laterthan December31,2006.
n

All sales made subject to the approval ofthe CaHfornia Transportation Commission, in the event that
the California Transportation Commission fails to approve this sale, all monies heretofore paid by the
Buyer will be refunded without interest Tne CTC meeting isOctober 12* 2006.
in

The Seller is willing to process this sale at no charge to the Buyer, except for the items set forth in

paragraph IV below. Buyer, at his option, may open an escrow at its own expense. The Seller will pay

no escrow fees.

Page 1 of 3
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)

STATE OF CALIFORNIA

DEPARTMENT OF TRANSPORTATION

PURCHASE AND SALE AGREEMENT - RRAL PROPERTY DD040766-01-01

IV

The Buyer agrees to pay any and all recording fees, documentary transfer tax and monumentation fees
chargeable by the County Recorder. At alater date, the Seller will request the fees forwarded, and
buyer shall submit to theseller upon demand.

V

The Buyer expressly understands that the right, title and interest in the property to be conveyed shall
not exceed that vested in the State of California and that the Seller will furnish no policy oftitle
insurance. If a policy of tide insurance is desired, the Seller will obtain one, upon request at the

Buyer's expense.

VI

The property is being sold "as is" and is bring conveyed subject to any special assessments,
restrictions, reservations or easements of record and subject to any reservations or restrictions
contained in the Director's Deed. Buyer has read and understands other infonnation the Seller has
relative to these matters.
vn

In the event suit is brought by either party to enforce the terms and provisions ofthis Agreement or to
secure the performance hereof, each party shall bear its own attorney's fees. The Buyer agrees that the

title of the property being conveyed shall not pass until the Director's Deed has been recorded. The
Buyer shall not take possession ofthe property until the director's Deed isrecorded
vm

Buyer shall defend, indemnify, and hold seller and seller's elected and appointed officers agents and
employees free and harmless from and against any and all liabilities, damages, claims, costs and

expenses (including without limitation, attorney's fees, legal expenses and consultant's fees, and
investigation and remediation costs) arising in whole or in part from the existence of hazardous

substance, or hazardous substance conditions. This indemnity is intended to address that Uability for
which seller may be responsible arising solely out ofits mere ownership ofsaid real property. This

provision shall survive transfer oftitle ofthe said real property and any rescission ofthe said transfer.

"Hazardous Substance" shall mean any substance whose nature and / or quantity ofexistence, use,
manufacture, disposal ofeffect, render it subject to federal, state or local regulation, investigation,
remediation or removal as potentiaUy injurious to public health or welfare, including the

comprehensive Environmental Response Compensation and LiabiHty Act or Resource Conservation
and Recovery Acts as now in effect

"Hazardous Substance Condition" shall mean the existence on or under, said property ofahazardous
substance that requires remediation and / or removal and / or to be otherwise mitigated pursuant to

applicablelaw.

Page 2 of3
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STATEOFCALIFORNIA
DEPARTMENT OFTRANSPORTATION
PURCHASE AND SALE AGREEMENT - RF.AL PROPERTY DDQ4Q7r1fi-fl1 -Hi
Tins New Purchase Agreement supercedes and replaces any and all previous agreements ofany kind.

Please indicate exactly how the title should be vested:
CityofNewport Beach. California

Buyer.
MAYOR

I

cQ.(j£'

Date:

ll/id/nc

(Signature)

DOH W5BB
(Pilot Name)

Buyer __

Date*
(Sij

(Print Nunc)

STATE OF CALIFORNIA
By:.

DEPARTMENT OF TRANSPORTATION

CVl&~L k^Tyfco^L

Date- t/ho/d 6

C.Paul LaMond, Acting Chief

Excess Land, Southern Right ofWay Region

Page 3 of3
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Exhibit 26
List of Potential Special Conditions of Approval
These potential special conditions of approval of the Sunset Ridge Park project were
developed by Commission staff at the request of the Commission. However, the staff’s
denial recommendation of the proposed project remains unchanged. Should the
Commission approve, or conditionally approve, the proposed project, revised findings
will be subsequently prepared and adopted by the Commission.

1.

Open Space Restriction
A. No development, as defined in section 30106 of the Coastal Act shall occur in
Environmentally Sensitive Habitat Areas and 50-ft. buffers to Environmentally
Sensitive Habitat Areas located on the subject site as described and depicted in
the Memorandum by Dr. Jonna Engel attached as Exhibit 7 to the staff report
dated July 27, 2012 except for the following development as described and shown
on the final plans approved by the Executive Director pursuant to Special
Condition 6:
1.

Restoration activities, including removal of non-native vegetation,
installation of native vegetation, installation and removal of
temporary irrigation devices;

2.

One-time and temporary grading activities within buffers
necessary for the proposed construction of the water infiltration
trench and undergrounded drainage culvert;

3.

Removal of non-native species, in accordance with Special
Condition 2;

4.

The one-time installation of gravel and low treated wooden curb to
the existing maintenance access road, as shown on Exhibit 4 to the
staff report dated July 27, 2012

5.

The following development, if approved by the Coastal
Commission as an amendment to this coastal development permit:
Activities necessary for restoration of native habitat, maintenance
or repair of water quality management features or drainage
devices, in-kind repair or replacement of existing maintenance
access road, or construction of pedestrian paths.

B. PRIOR TO ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE
NOTICE OF INTENT TO ISSUE PERMIT (NOI) FOR THIS PERMIT, the
permittee shall submit for the review and approval of the Executive Director, and
upon such approval, for attachment as an Exhibit to the NOI, a formal legal
description and graphic depiction of the portion of the subject property affected
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by this condition, as generally described above and shown on Exhibit 7 attached
to the staff report.
C. PRIOR TO ANY CONVEYANCE OF THE PROPERTY THAT IS THE
SUBJECT OF THIS COASTAL DEVELOPMENT PERMIT, the applicant shall
execute and record a deed restriction, in a form and content acceptable to the
Executive Director: (1) indicating that, pursuant to this permit, the California
Coastal Commission has authorized development on the subject property, subject
to terms and conditions that restrict the use and enjoyment of that property
(hereinafter referred to as the “Standard and Special Conditions”); and (2)
imposing all Standard and Special Conditions of this permit as covenants,
conditions and restrictions on the use and enjoyment of the Property. The
restriction shall include a legal description of the applicant’s entire parcel or
parcels. It shall also indicate that, in the event of an extinguishment or
termination of the deed restriction for any reason, the Standard and Special
Conditions of this permit shall continue to restrict the use and enjoyment of the
subject property so long as either this permit or the development it authorizes – or
any part, modification or amendment thereof - remains in existence on or with
respect to the subject property.

2.

Landscaping Plan.
A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
permittee shall submit, in a form and content acceptable to the Executive Director,
two (2) full size sets of revised final landscaping plans prepared by an
appropriately licensed professional that meet the following requirements:
(1) The plan shall demonstrate that:
(a) The revised final landscaping plans shall be in substantial
conformance with the plan received in the Commission’s office on
March 13, 2012, but shall have been modified to 1)Remove invasive
species (e.g., Cortaderia sp., Carpobrotus edulis) from all areas on
the subject site, including those areas outside the grading limits (i.e.
those marked as Existing - Not to Be Disturbed on the landscaping
plan attached to the staff report); 2) Remove non-native species that
are similar in appearance to invasive species (e.g., Pennisetum sp.)
from the plant planting list to avoid inadvertent replacement with
invasive varieties in the future; 3) Remove non-native species from
the planting list that have a propensity for dispersal (e.g., Acacia
sp.); 4) Remove the area known as the Southeast Polygon, which
was subject to Commission Cease and Desist Order CCC-11-CD-03
and Restoration Order CCC-11-RO-02, from the landscaping plan,
as such landscaping has already been authorized by such orders. The
applicant shall comply with the requirements of the Cease and Desist
and Restoration Orders in those areas.
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(b) All planting shall provide 85 percent coverage within 90 days and
shall be repeated if necessary to provide such coverage, unless the
Executive Director determines that such a requirement would result
in adverse impacts to areas of native habitat on the site and
establishes a different coverage requirement.
(c) All plantings shall be maintained in good growing condition
throughout the life of the project, and whenever necessary, shall be
replaced with new plant materials to ensure continued compliance
with the landscape plan.
(d) Each landscaped area on the site, except for the area designated as
Turf Area on the landscaping plan submitted to the Commission’s
office on March 13, 2012, shall be suitable to provide foraging
habitat for the California gnatcatcher. The majority of the species
used shall be consistent with the Coastal Sage Scrub vegetation
community type.
(e) No plant species listed as problematic and/or invasive by the
California Native Plant Society (http://www.CNPS.org/), the
California Invasive Plant Council (formerly the California Exotic
Pest Plant Council) (http://www.cal-ipc.org/), or as may be identified
from time to time by the State of California shall be employed or
allowed to naturalize or persist on the site. No plant species listed as
a ‘noxious weed’ by the State of California or the U.S. Federal
Government shall be utilized within the property. With the
exception of the proposed Turf Area, all plants shall be native to
coastal Orange County and appropriate to the habitat type and be low
water use plants as identified by California Department of Water
Resources (See: http://www.owue.water.ca.gov/docs/wucols00.pdf).
The Turf Area shall consist of either artificial turf or a species that
minimizes the amount of irrigation required.
(f) No irrigation, except for temporary irrigation necessary to establish
plantings, shall occur within ESHA and 50 foot buffers to ESHA.
Temporary irrigation lines within ESHA and buffers to ESHA shall
be either removed or capped in place once plants have been
established. Irrigation on areas of the site other than ESHA and
buffers to ESHA shall be limited to the minimum amount necessary
to maintain active growth of plant species while preventing creation
of a severe fire hazard.
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(2) The plan shall include, at a minimum, the following components:
(a) A map showing the type, size, quantity and location of all plant
materials that will be on the developed site, the irrigation system,
topography of the developed site, and all other landscape features
(b) A schedule for installation of plants.
(3) The landscaping plan shall include the following requirements printed on
the plans:
(a) The permittee shall be responsible for ensuring that non-native
landscaping within the park is maintained to prevent spill-over into
ESHA or buffers to ESHA.
(b) The permittee shall be responsible for ensuring that no non-native or
invasive species persist within ESHA or buffers to ESHA. Within
the first 5 years since commencement of use of the park facility by
the public , the permittee shall be authorized to remove non-native or
invasive species from ESHA and buffers to ESHA. Such removal
shall occur a minimum of once per year. After this period, the
permittee shall submit an application for an amendment to this
permit or for a new Coastal Development Permit for the removal of
vegetation within ESHA.
(c) After 5 years since the public has been allowed access to park
facilities, the removal or trimming of vegetation within buffers to
ESHA or ESHA, including but not limited to removal or trimming
for fire hazard management purposes, shall require an amendment to
this coastal development permit or a new coastal development
permit.
(d) No removal, pruning or other maintenance of vegetation, other than
in the proposed “Turf” area, shall occur during the breeding season
of the California gnatcatcher, which is between February 15 and
August 31.
(e) Five years from since commencement of use of the park facility by the
public the applicant shall submit for the review and approval of the
Executive Director, a landscape monitoring report, prepared by a licensed
Landscape Architect or qualified Resource Specialist, that certifies the onsite landscaping is in conformance with the landscape plan approved
pursuant to this Special Condition. The monitoring report shall include
photographic documentation of plant species and plant coverage.
If the landscape monitoring report indicates the landscaping is not in
conformance with or has failed to meet the performance standards specified
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in the landscaping plan approved pursuant to this permit, the applicant, or
successors in interest, shall submit a revised or supplemental landscape
plan for the review and approval of the Executive Director. The revised
landscaping plan must be prepared by a licensed Landscape Architect or a
qualified Resource Specialist and shall specify measures to remediate those
portions of the original plan that have failed or are not in conformance with
the original approved plan.
B.

3.

The permittees shall undertake development in accordance with the
approved plan. Any proposed changes to the approved final plan shall be
reported to the Executive Director. No changes to the approved final
plans shall occur without a Commission amendment to this coastal
development permit unless the Executive Director determines that no
amendment is legally required.

Parking Management Plan
A.

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the permittee shall submit, for the review and approval of the
Executive Director, two (2) full sized copies of a Parking Management
Plan. The plan shall be prepared by a qualified professional and shall
include the following:
(1)

A schedule for management of games/use of the ball fields, to ensure
that adequate parking is provided for the park use and for the
existing uses of the public parking lot. Games shall be scheduled to
avoid peak beach use periods such as summers and holidays to the
extent possible as proposed in City of Newport Beach letter dated
July 20, 2012, attached as Exhibit 22 to the staff report.

(2)

Provision of a signage plan that shall include, at a minimum, the
following components: a sample of each sign and/or stencil and a
site plan depicting the location of each sign and/or stencil. Signage
shall be posted that specifies allowable use of each parking space
(including day and time of availability) and applicable restrictions.

(4)

Provisions to limit the usage of the maintenance access road to only
City maintenance vehicles and City operated shuttles as a reasonable
accommodation for members of the public with impaired mobility
consistent with applicable ADA requirements.

(5)

Provisions to reduce the number of shuttle trips to the park site to the
minimum necessary to allow members of the public with impaired
mobility to access the park site.
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B.

4.

The permittees shall undertake development in accordance with the
approved final plan. Any proposed changes to the approved final plan
shall be reported to the Executive Director. No changes to the approved
final plan, including any change in the intensity of use of the access road,
shall occur without a Commission amendment to this coastal development
permit unless the Executive Director determines that no amendment is
legally required.

Lighting
A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
permittee shall submit, for the review and approval of the Executive Director,
revised plans to protect landscaped and habitat areas from light generated by the
project. The lighting plan to be submitted to the Executive Director shall be
accompanied by an analysis of the lighting plan prepared by a qualified biologist
which documents that the lighting plan is effective at preventing lighting impacts
upon adjacent environmentally sensitive habitat. The proposed lighting plan shall
include, but not be limited to, the following elements: lighting on the site shall be
limited to the minimum amount necessary to light accessways and for security
and be designed to avoid impacts to native habitat areas on the site; lighting will
be limited to 3.5 foot bollards within areas of walkways with cut-off louvers and
will be positioned, directed or shielded so as to minimize artificial lighting from
reflecting into native habitat; no skyward-casting lighting or portable light
generators shall be used on the site; the lowest intensity lighting shall be used that
is appropriate to the intended use of the lighting.
B. The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported to
the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

5.

Fencing and Signage Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall submit a final fencing and
signage plan showing the location, design, height and materials of all walls,
fences, gates, safety devices and boundary treatments for the review and approval
of the Executive Director. The fencing and signage plan shall incorporate the
following requirements:
A. Fencing on the project site shall be located where it will not result in adverse
impacts to ESHA.
B. To the maximum extent feasible, all fencing on the site shall be designed to
allow the unimpeded ingress, egress and traversal of wildlife, including the
coyote.
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C. If state requirements regarding oil field security prevent traversal of wildlife,
including the coyote, across the proposed Security Fence separating the park site
from Newport Banning Ranch, the permittee shall enact measures to exclude nest
predators from the subject site, specified in Special Condition 7.
D. The proposed Oil Field Security Fence between the park site and Newport
Banning Ranch shall be removed at the time the fencing is no longer required by
state law.
E. The fencing plan shall include provisions for signing and fencing to discourage
human intrusion into ESHA and buffers to ESHA. The fencing shall be designed
in a manner that creates a delineation between areas of native habitat and the
public areas of the park.
F. Signs prohibiting entrance of the public into the native habitat areas and
identifying their sensitive nature shall be posted at reasonable intervals and likely
points of entry along the west side of the park. The plan shall include samples of
such signage.
G. The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported to
the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
6.

Final Project Plans. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall submit for the review and
approval of the Executive Director, two (2) copies of final project plans. The
final set of plans shall include:
a) Final Grading and Site plans which are in substantial conformance with
the plans received in the Commission’s office on March 13, 2012, but
which have been revised to comply with a 50 foot buffer from areas of
ESHA which excludes grading activities, except in areas where the
applicant has demonstrated to the Executive Director’s satisfaction that
such grading is necessary for the construction of the proposed water
infiltration swale and undergrounded drainage culvert.
b) Final detailed planting plans, consistent with the requirements of Special
Condition 2
c) All locations of utilities on the project site
d) Plans showing park improvements, such as the public restroom, benches,
tables, walkways, ball field and associated structures
e) Drainage Plans, which show flow lines and the water quality
management features required on the site, as required in Special
Conditions 8
f) Fencing and Signage Plan, as required in Special Condition 5
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g) Plans showing areas subject to Open Space Restriction as required in
Special Condition 1
h) Construction Staging and Fencing Plans as required in Special Condition
10
The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.

7.

Habitat Impact Management Plan
A. Avoidance of Listed Species. The permittee shall staff a qualified monitoring
biologist on-site during all CSS clearing and any other project-related work with
the potential to impact sensitive species. The biologist must be knowledgeable of
the biology and ecology of sensitive species with the potential to occur on the
project site and wetland ecology. The following measures shall be taken prior to
and during construction:
(1) Pre-construction surveys shall be conducted within 10 days of the start of
construction by a qualified biologist to determine the presence of any
sensitive species with the potential to occur on the project site.
(2) A qualified biologist shall be present daily during construction in locations
with the potential to support sensitive species, and to monitor for these
species. The biologist will be authorized to stop work if threats to any
sensitive species are identified during monitoring.
(3) Construction shall be scheduled to avoid the breeding seasons of special
status species that are found to be present in the construction area,
including, but not limited to, the California gnatcatcher.
(4) If any burrowing owls, cactus wrens, or other federally or state listed
species are discovered on or near the project site, all work in the area shall
cease and Fish and Wildlife and the Executive Director of the Commission
shall be contacted to assess any potential risk of significant adverse effects
to listed species and the possible need for further coordination. No
construction shall continue until both Fish and Wildlife and the Executive
Director of the Commission have determined that further coordination of
construction activities are sufficient to avoid potential effects to listed
species. If the Executive Director of the Commission determines that an
amendment to this coastal development permit is legally required to
address the potential risk of significant adverse effects to listed species,
the permittee agrees, by acceptance of this permit, to comply with the
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Executive Director’s determination and apply for an amendment to this
coastal development permit.
(5) Prior to and during the clearing of any CSS or other suitable gnatcatcher
habitats outside the gnatcatcher breeding season, the biologist shall locate
any individual gnatcatchers on-site and direct clearing to begin in an area
away from birds. In addition, the biologist shall walk ahead of clearing
equipment to flush birds towards areas of habitat that will be avoided. It
shall be the responsibility of the permittee to assure that gnatcatchers shall
not be directly injured or killed by the clearing of CSS.
(6) Prior to initiating clearing and/or project construction during the
gnatcatcher breeding season, the biological monitor shall meet on-site with
the construction manager and/or other individual(s) with oversight and
management responsibility for the day-to-day activities on the
construction site to discuss implementation of the relevant
avoidance/minimization/mitigation measures for gnatcatcher. The
biologist shall meet as needed with the construction manager (e.g., when
new crews are employed) to discuss implementation of these measures.
(7) The permittee shall submit weekly reports (including photographs of
impact areas) to the Executive Director and the Wildlife Agencies during
initial clearing of CSS and/or project construction within 100 feet of
avoided CSS during the gnatcatcher breeding season. The weekly reports
shall document that authorized CSS impacts were not exceeded, work did
not occur within the 100-foot setback during the gnatcatcher breeding
season except as approved by the Executive Director, and general
compliance with all conditions. The reports shall also outline the duration
of gnatcatcher monitoring, the location of construction activities, the type
of construction which occurred, and equipment used. These reports shall
specify numbers, locations, and sex of gnatcatchers (if present), observed
gnatcatcher behavior (especially in relation to construction activities), and
remedial measures employed to avoid, minimize, and mitigate impacts to
gnatcatchers. Raw field notes shall be available upon request by the
Executive Director. If the Executive Director of the Commission
determines that the report indicates the construction activities are causing
a potential risk of significant adverse effects on the environment and
determines that an amendment to this coastal development permit is
legally required to address these effects, the permittee agrees, by
acceptance of this permit, to comply with the Executive Director’s
determinations and apply for an amendment to this coastal development
permit.
(8) The limits of vegetation removal will be delineated in all areas adjacent to
preserved vegetation by bright orange plastic fencing, stakes, flags, or
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markers that are clearly visible to personnel on foot and in heavy
equipment.
B. Park Operations.
1) Trash cans located in the park shall contain closed lids sufficient to
prevent trash from escaping due to wind or animal dispersion.
2) No human intrusion into habitat areas shall occur within the breeding
season of the California gnatcatcher.
2) Access Road. No impacts to ESHA resulting from usage of the
maintenance access road are authorized by this Coastal Development
Permit. It is the City’s responsibility to ensure that usage of the
maintenance access road does not result in impacts to ESHA areas. The
City shall monitor usage of the maintenance access road to ensure that no
impacts occur as a result of usage of the access road. Upon discovery of
any impacts to ESHA, the City shall submit an application for a new
Coastal Development Permit or an amendment to this Coastal
Development Permit for restoration of the affected area.
3) Special Events. The only development authorized by this permit is the use
of the park for ball fields. Any other use of the park, such as the use of the
park for temporary special events, may require a Coastal Development
Permit. At least 180 days in advance of a temporary special event which
is planned to occur on the site, the permittee shall submit a written letter
with a description of the proposed temporary event to inquire whether a
Coastal Development Permit is required.
4) No amplified speakers shall be allowed on the site.
D. Monitoring Plan. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the permittee shall develop, in consultation with the
California Department of Fish and Game and U.S. Fish and Wildlife Service as
appropriate, and submit for review and written approval of the Executive
Director, a final monitoring plan which includes, but is not limited to, the
following requirements:
1) During the first five years since commencement of use of the park facility
by the public, human intrusion into habitat areas shall be assessed on a
regular basis. If the sign and fencing plan approved by the Executive
Director is not effective at preventing human intrusion into sensitive
habitat areas, the permittee shall submit a request for amendment to this
Coastal Development Permit proposing additional measures to prevent
intrusion into sensitive areas. The amendment request shall include a
report by a qualified biologist describing the assessments performed, the
problems encountered, and whether the suggested strategies will be
effective at preventing human intrusion. A copy of this report shall also
be sent to the Carlsbad office of the US Fish and Wildlife Service. Six
years after commencement of use of the park facility by the public, the
permittee shall submit a summary of the assessments performed and a
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record of their implementation to the Executive Director and the Carlsbad
office of the US Fish and Wildlife Service.
2) Provisions for monitoring of the impact of predation by domestic pets on
the California gnatcatcher. A qualified biologist shall monitor the presence
of domestic and feral cats on the subject site, and submit annual
monitoring reports for 5 years after completion of grading documenting
the degree of usage of the site by domestic and feral cats.
3) Provisions for implementation of a Cowbird monitoring and eradication
program. The site shall be surveyed annually for the presence of the
brown-headed cowbird (Molothrus ater) on the project site.
E.
Nest Predator Exclusion Program. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, a program for the removal of nest
predators, including the brown-headed cowbird and domestic and feral cats from
the project site shall be submitted for the review and approval of the Executive
Director. A qualified biologist shall design the eradication program. The
program shall be designed to reduce the prevalence of nest predators on the
project site to reduce potential impacts to the California gnatcatcher. The
program shall include, but shall not be limited to, provisions for trapping, public
education, and installation of additional fencing, if consistent with the Fencing
and Signage Condition, above. Any development, as defined in Section 30106 of
the Coastal Act, which is required to enact the Nest Predator Exclusion Program
shall require an amendment to this Coastal Development Permit, unless the
executive director determines that no permit is required.
The Nest Predator Exclusion Program shall be enacted if either:
1) upon review of the final fencing plan, the Executive Director
determines that fencing on the site will not allow wildlife, including the
coyote, sufficient mobility to the park site, or:
2) Upon review of the reports from the monitoring program, the
Executive Director determines that cowbirds or domestic or feral cats are
posing a significant risk to the California gnatcatcher or other sensitive
species on the project site
The permittee shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
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8.

Drainage And Polluted Runoff Control Plan. PRIOR TO ISSUANCE OF
THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit for the
review and approval of the Executive Director, two (2) copies of a final Drainage
and Runoff Control Plan for the post-construction project site, prepared by a
licensed civil engineer or qualified licensed professional. The Plan shall include
detailed drainage and runoff control plans with supporting calculations. The plan
shall incorporate Best Management Practices (BMPs) including site design,
source control and treatment control measures designed to reduce, to the
maximum extent practicable, the volume, velocity and pollutant load of
stormwater and dry weather runoff leaving the developed site. The consulting
licensed civil engineer or qualified licensed professional shall certify in writing
that the final Drainage and Runoff Control Plan is in substantial conformance
with the following minimum requirements:
1) The plan shall demonstrate the use of distributed small-scale controls or
integrated Best Management Practices (BMPs) that serve to minimize
alterations to the natural pre-development hydrologic characteristics and
conditions of the site, and effectively address pollutants of concern.
2) Post-development peak runoff rate and average volume from the site shall be
maintained at levels similar to pre-development conditions.
3) Selected BMPs shall consist, or primarily consist, of site design elements
and/or landscape based systems or features that serve to maintain site
permeability, avoid directly connected impervious area and/or retain,
infiltrate, or filter runoff from rooftops and hardscape areas, where feasible.
Examples of such features include but are not limited to porous pavement,
pavers, vegetated swales, infiltration trenches,
4) Landscaping materials shall consist primarily of native or other lowmaintenance plant selections which have low water and chemical treatment
demands. An efficient irrigation system designed based on hydrozones and
utilizing drip emitters or micro-sprays or other efficient design should be
utilized for any landscaping requiring water application. To the maximum
extent feasible, the irrigation system must be capable of matching the water
demand of the vegetation with the quantity of water delivered to the
vegetation.
5) All slopes should be stabilized in accordance with provisions contained in the
Landscaping and/or Interim Erosion and Sediment Control Condition for this
Coastal Development Permit.
6) Runoff shall be discharged from the developed site in a non-erosive manner.
Energy dissipating measures shall be installed at the terminus of outflow
drains where necessary.
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7) Post-construction structural BMPs (or suites of BMPs) shall be designed to
treat, infiltrate or filter the amount of stormwater runoff produced by all
storms up to and including the 85th percentile, 24-hour storm event for
volume-based BMPs, and/or the 85th percentile, 1-hour storm event, with an
appropriate safety factor (i.e., 2 or greater), for flow-based BMPs.
8) All BMPs shall be operated, monitored, and maintained in accordance with
manufacturer’s specifications where applicable, or in accordance with well
recognized technical specifications appropriate to the BMP for the life of the
project and at a minimum, all structural BMPs shall be inspected, cleaned-out,
and where necessary, repaired prior to the onset of the storm season (October
15th each year) and at regular intervals as necessary between October 15th and
April 15th of each year. Debris and other water pollutants removed from
structural BMP(s) during clean-out shall be contained and disposed of in a
proper manner.
9) For projects located on a hillside, slope, or which may otherwise be prone to
instability, final drainage planes should be approved by the project consulting
geotechnical engineer.
10) Should any of the project’s surface or subsurface drainage/filtration
structures or other BMPs fail or result in increased erosion, the permittee
/landowner or successor-in-interest shall be responsible for any necessary
repairs to the drainage/filtration system or BMPs and restoration of the eroded
area. Should repairs or restoration become necessary, prior to the
commencement of such repair or restoration work, the permittee shall submit
a repair and restoration plan to the Executive Director to determine if an
amendment or new coastal development permit is required to authorize such
work.
11) The final Drainage and Runoff Control Plans shall be in conformance with the
site/development plans approved by the Coastal Commission. Any changes to
the Coastal Commission approved site/development plans required by the
consulting civil engineer/water quality professional or engineering geologist
shall be reported to the Executive Director. No changes to the Coastal
Commission approved final site/development plans shall occur without an
amendment to the coastal development permit, unless the Executive Director
determines that no amendment is legally required.
9.

Storage Of Construction Materials, Mechanized Equipment And Removal
Of Construction Debris
A.
The permittee shall comply with the following construction-related
requirements:
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B.

(1)

No construction materials, debris, or waste shall be placed or
stored where it may be subject to water, wind, rain, or dispersion;

(2)

Any and all debris resulting from construction activities shall be
removed from the project site within 24 hours of completion of the
project;

(3)

Construction debris and sediment shall be removed from
construction areas each day that construction occurs to prevent the
accumulation of sediment and other debris which may be
discharged into coastal waters;

(4)

Erosion control/sedimentation Best Management Practices
(BMP’s) shall be used to control dust and sedimentation impacts to
coastal waters during construction. BMPs shall include, but are
not limited to: placement of sand bags around drainage inlets to
prevent runoff/sediment transport into coastal waters; and

(5)

All construction materials, excluding lumber, shall be covered and
enclosed on all sides, and as far away from a storm drain inlet and
receiving waters as possible.

Best Management Practices (BMPs) designed to prevent spillage and/or
runoff of construction-related materials, sediment, or contaminants
associated with construction activity shall be implemented prior to the onset of such activity. Selected BMPs shall be maintained in a functional
condition throughout the duration of the project. Such measures shall be
used during construction:
(1)

The permittee shall ensure the proper handling, storage, and
application of petroleum products and other construction materials.
These shall include a designated fueling and vehicle maintenance
area with appropriate berms and protection to prevent any spillage
of gasoline or related petroleum products or contact with runoff. It
shall be located as far away from the receiving waters and storm
drain inlets as possible;

(2)

The permittee shall develop and implement spill prevention and
control measures;

(3)

The permittee shall maintain and wash equipment and machinery
in confined areas specifically designed to control runoff. Thinners
or solvents shall not be discharged into sanitary or storm sewer
systems. Washout from concrete trucks shall be disposed of at a
location not subject to runoff and more than 50-feet away from a
stormdrain, open ditch or surface water; and
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(4)

10.

The permittee shall provide adequate disposal facilities for solid
waste, including excess concrete, produced during construction.

Construction Staging and Temporary Construction-Fencing Plan:
A. All construction plans and specifications for the project shall indicate that
impacts to wetlands and environmentally sensitive habitats shall be avoided and
that the California Coastal Commission has not authorized any impact to wetlands
or other environmentally sensitive habitat. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the permittee shall submit a final
construction staging and fencing plan for the review and approval of the
Executive Director which indicates that the construction in the construction zone,
construction staging area(s) and construction corridor(s) shall avoid impacts to
wetlands and other sensitive habitat consistent with this approval. The plan shall
include the following requirements and elements:
1. Wetlands and any other environmentally sensitive habitats shall not be
affected in any way, except as specifically authorized in this permit.
2. Prior to commencement of construction, temporary barriers shall be
placed at the limits of grading adjacent to ESHA. The barriers shall be a
minimum 8 feet tall and one-inch thick in those areas adjacent to
occupied gnatcatcher habitat. Solid physical barriers shall be used at the
limits of grading adjacent to all other ESHA. Barriers and other work
area demarcations shall be inspected by a qualified biologist to assure
that such barriers and/or demarcations are installed consistent with the
requirements of this permit. All temporary barriers, staking, fencing
shall be removed upon completion of construction.
3. No grading, stockpiling or earth moving with heavy equipment shall
occur within ESHA, wetlands or their designated buffers, except as
noted in the final habitat management plan approved by the Executive
Director.
4. No construction materials, debris, or waste shall be placed or stored
where it may enter sensitive upland habitat or wetlands, storm drain,
receiving waters, or be subject to wind erosion and dispersion;
5. No construction equipment shall be stored within any ESHA, wetlands
or their buffers.
6. The plan shall demonstrate that:
a. Construction equipment, materials or activity shall not occur outside
the staging area and construction zone and corridors identified on the
site plan required by this condition; and
b. Construction equipment, materials, or activity shall not be placed in
any location which would result in impacts to wetlands or other sensitive
habitat;
7. The plan shall include, at a minimum, the following components:
a. A site plan that depicts:
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i. limits of the staging area(s)
ii. construction corridor(s)
iii. construction site
iv. location of construction fencing and temporary job trailers with
respect to existing wetlands and sensitive habitat
B. The permittee shall undertake development in accordance with the approved
final plans. Any proposed changes to the approved final plans shall be reported to
the Executive Director. No changes to the approved final plans shall occur
without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.

11.

Final Plans Conforming To Geotechnical Recommendations
A.
All final design and construction plans shall be consistent with all
recommendations contained in Geotechnical Study For The Proposed Sunset
Ridge Park Project For The Environmental Impact Report (EIR), Superior
Avenue And Pacific Coast Highway, City Of Newport Beach, California, dated
August 19, 2009. No changes to the approved plan shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
B.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the permittee shall submit, for the Executive Director’s review and
approval, two full sets of plans with evidence that an appropriately licensed
professional has reviewed and approved all final design and construction plans
and certified that each of those final plans is consistent with all the
recommendations specified in the above-referenced report.
C.
The permittee shall undertake development in accordance with the
approved final plans. Any proposed changes to the approved final plans shall be
reported to the Executive Director. No changes to the approved final plans shall
occur without a Commission amendment unless the Executive Director
determines that no amendment is legally required.

12.

Assumption Of Risk, Waiver Of Liability And Indemnity. By acceptance of
this permit, the permittee acknowledges and agrees (i) that the site may be subject
to hazards from landslide, erosion, and earth movement; (ii) to assume the risks to
the permittee and the property that is the subject of this permit of injury and
damage from such hazards in connection with this permitted development; (iii) to
unconditionally waive any claim of damage or liability against the Commission,
its officers, agents, and employees for injury or damage from such hazards; and
(iv) to indemnify and hold harmless the Commission, its officers, agents, and
employees with respect to the Commission’s approval of the project against any
and all liability, claims, demands, damages, costs (including costs and fees
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incurred in defense of such claims), expenses, and amounts paid in settlement
arising from any injury or damage due to such hazards
13.

Other Agency Approvals. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall provide to the Executive Director
a copy of a permit, or letter of permission, or evidence that no permit or
permission is required for the project by the following entities:; California
Department of Fish and Game; U.S. Fish and Wildlife Service; Regional Water
Quality Control Board, City of Newport Beach Fire Authority. The applicant shall
comply with the recommendations provided by the USFWS in their April 27,
2012 letter. The permittee shall inform the Executive Director of any changes to
the project required by the City of Newport Beach Fire Authority; California
Department of Fish and Game; U.S. Fish and Wildlife Service; Regional Water
Quality Control Board. Such changes shall not be incorporated into the project
until the permittee obtains a Commission amendment to this coastal development
permit, unless the Executive Director determines that no amendment is legally
required.

14.

Future Development Restriction. This permit is only for the development
described in Coastal Development Permit No. 5-11-302. Pursuant to Title 14,
California Code of Regulations, section 13253(b)(6), the exemptions otherwise
provided in Public Resources Code, section 30610(b) shall not apply.
Accordingly, any future improvements the proposed park access road, ball fields,
grass warm-up field, landscaped areas, children’s playground, restroom, and
other structures described in this permit, including but not limited to repair and
maintenance identified as requiring a permit in Public Resources Code, section
30610(d) and Title 14, California Code of Regulations, sections 13252(a)- (b), or
the intensification of use of the maintenance access road, shall require an
amendment to Permit No. 5-11-302 from the Commission or shall require an
additional coastal development permit from the Commission or from the
applicable certified local government, unless the Executive Director of the
Commission determines that no amendment or new permit is required.

15.

Proof of Legal Ability to Comply With Conditions. PRIOR TO ISSUANCE
OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall demonstrate
the permittee's legal ability or authority to undertake development located on the
adjacent property known as Newport Banning Ranch.

16.

Liability for Costs and Attorneys Fees. By acceptance of this permit, the
Applicant/Permittee agrees to reimburse the Coastal Commission in full for all
Coastal Commission costs and attorneys fees -- including (1) those charged by the
Office of the Attorney General, and (2) any court costs and attorneys fees that the
Coastal Commission may be required by a court to pay -- that the Coastal
Commission incurs in connection with the defense of any action brought by a
party other than the Applicant/Permittee against the Coastal Commission, its
officers, employees, agents, successors and assigns challenging the approval or
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issuance of this permit. The Coastal Commission retains complete authority to
conduct and direct the defense of any such action against the Coastal
Commission.
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