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SUMMARY OF STAFF RECOMMENDATION
The Applicants, Rob and Judi McCarthy, describe the development claimed to be exempt from
coastal development permit (CDP) requirements as: “[d]omestic water service from San Luis
Obispo County Service Area No. 12.” The Applicants assert that they are third party
beneficiaries to a 1966 contract between County Service Area No. 12 (CSA 12) and the San Luis
Obispo Flood Control and Water Conservation District (1966 Contract). According to the
Applicants, the 1966 Contract has the effect of allowing landowners within CSA 12 who paid a
special property tax to provide some funding for construction of the Lake Lopez Reservoir to
obtain water from CSA 12. Determining the extent of the Applicants’ rights under the 1966
Contract or whether they have a valid water right is not “development” for which the Applicants
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may obtain a vested right. To the extent that this is what they Applicants seek, staff recommends
that the Commission deny their claim for a vested right.
An alternate interpretation of the Applicants’ vested right claim is that they are seeking a vested
right to have CSA 12 water actually delivered to APNs 076-231-063 and -065 (“the Property”). 1
This makes sense when one understands the context within which this vested rights claim was
filed. The vested rights claim is associated with an appeal of a San Luis Obispo County CDP
decision that is currently pending before the Commission (Appeal Number A-3-SLO-11-061). In
that appeal, the County approved a CDP for a single-family residential development on the
Property and for a water line to be extended from Avila Beach Drive to the Property to serve the
residential development. The question of whether such water pipeline extension is allowed
outside the LCP’s Urban Services Line (USL) (the Property is located outside of the USL) is a
primary appeal contention. Following the filing of the appeal, the Applicant submitted this
vested rights claim. Per the Applicant’s request, the two hearings (i.e., for the vested rights claim
and for the appeal) are both being scheduled for the same Commission meeting and are now both
scheduled to be heard on August 8, 2012.
A vested rights exemption enables one who obtains all valid governmental approvals for
development and performs substantial work and incurs substantial liabilities in good faith
reliance on those approvals, to complete the development authorized by those approvals, even if
the law changes prior to completion. A vested right does not allow any other new development to
be completed without compliance with existing laws. As discussed in more detail below, the
Applicants have not provided any evidence of prior government approvals to construct the pipes
and other infrastructure necessary to have water delivered to the Property nor have they provided
any evidence that they performed substantial work or incurred substantial liabilities in good faith
reliance on any governmental approvals.
The Applicants have failed to meet their burden of proof to establish a vested right to domestic
water service from CSA 12 under Coastal Act Section 30608. The Applicants have presented no
evidence of governmental approvals, much less evidence that they performed substantial work or
incurred substantial liabilities while undertaking the development for which they claim a vested
right. Although the Applicants argue that they need not present such evidence to establish a
vested right under Section 30608, they cite no persuasive authority to support this assertion.
Every court analyzing whether vested rights were established under Section 30608 has
considered whether necessary governmental approvals were obtained, substantial work
performed, and substantial liabilities incurred in furtherance of the development claimed to be
exempt from coastal permitting requirements. The Applicants have not met this burden here. The
Applicants’ only effort to establish this evidence is their claim that their predecessors in
interest’s payment of an unspecified amount of money in special property taxes to help fund the
Lake Lopez Reservoir, which was a County project, establishes the necessary evidence to
support their vested rights claim. Setting aside the fact that the reservoir was development
undertaken by the County and that there is no evidence in the record of the amount of money
contributed by the Applicants’ predecessors in interest, at best this evidence might establish a
1

Based on the documents in the record, Commission staff cannot definitely determine whether the Applicants’
property consists not only of APN 076-231-063 but also of APN 076-231-065, but a review of applicable parcel
maps, and purported parcel acreage, suggests that the project spans both assessor parcels.
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vested right to construct the Lake Lopez Reservoir. It is entirely irrelevant to the Applicants’
claim of a vested right to receive CSA 12 water at the Property.
For all of the foregoing reasons, staff is recommending that the Applicants’ vested rights claim
be denied. The motion is found on page 4 below.
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I. MOTION AND RESOLUTION
Staff recommends that the Commission deny the vested rights claim. Pursuant to California Code
of Regulations, Title 14, Section 13203, the Executive Director has made an initial determination
that the vested rights claim (Coastal Commission file number 3-12-013-VRC) has not been
substantiated. Staff therefore recommends that the claim be rejected.
Motion:
I move that the Commission determine that Vested Rights Claim 3-12-013-VRC is
substantiated and that the development described in the claim does not require a
Coastal Development Permit.
Staff recommends a NO vote. Following the staff recommendation will result in failure of the
motion and a determination by the Commission that the development described in the claim
requires a coastal development permit and in the adoption of the resolution and findings set forth
below. The motion passes only by an affirmative vote of a majority of the Commissioners
present.
Resolution for Denial of Claim:
The Commission hereby determines that Vested Rights Claim 3-12-013-VRC is not
substantiated and adopts the findings set forth below.

II. FINDINGS AND DECLARATIONS
A. LEGAL AUTHORITY AND STANDARD OF REVIEW
Basic Statutory Provisions
The California Coastal Act (Coastal Act) requires that a coastal development permit (CDP) be
obtained before development is undertaken in the coastal zone. Coastal Act Section 30600(a) 2
states in relevant part:
. . . in addition to obtaining any other permit required by law from any local
government or from any state, regional, or local agency, any person . . .wishing to
perform or undertake any development in the coastal zone, . . . shall obtain a
coastal development permit.
Coastal Act Section 30106 defines the term “development” in relevant part as:

2

The Coastal Act is at Public Resources Code sections 30000 to 30900.
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. . . the placement or erection of any solid material or structure; discharge or
disposal of any dredged material or of any gaseous, liquid, solid, or thermal
waste; grading, removing, dredging, mining, or extraction of any materials;
change in the density or intensity of use of land, including but not limited to,
subdivision pursuant to the Subdivision Map Act … change in the intensity of use
of water, or of access thereto; construction, reconstruction, demolition, or
alteration of the size of any structure, …. 3
An exception to the general requirement that one obtain a CDP before undertaking development
within the coastal zone is that if one has obtained a vested right to complete the development
prior to enactment of the Coastal Zone Conservation Act of 1972 (the Coastal Initiative) or the
Coastal Act of 1976, whichever is applicable, a permit is not required. Section 30608 of the
Coastal Act states:
No person who has obtained a vested right in a development prior to the effective
date of this division or who has obtained a permit from the California Coastal
Zone Conservation Commission pursuant to the California Coastal Act of 1972
(commencing with Section 27000) shall be required to secure approval for the
development pursuant to this division; provided, however, that no substantial
change may be made in any such development without prior approval having
been obtained under this division.
The effective date of the division (i.e., the Coastal Act of 1976) is January 1, 1977. The Property
was also subject to the permitting requirements of the Coastal Act’s predecessor statute, the
Coastal Zone Conservation Act of 1972, which went into effect on February 1, 1973. The
Coastal Zone Conservation Act required a CDP for new development on this site occurring on or
after February 1, 1973. Thus, the critical date for evaluating this Vested Rights Claim is February
1, 1973.
Procedural Framework
The procedural framework for Commission consideration of a claim of vested rights is found in
Sections 13200 through 13208 of Title 14 of the California Code of Regulations (CCR). These
regulations require that Commission staff prepare a written recommendation for the Commission
and that the Commission determine, after a public hearing, whether to acknowledge the claim. If
the Commission finds that the claimant has a vested right for a specific development, the
claimant is exempt from CDP requirements to complete that specific development only.
However, no substantial change in any such development may be made until obtaining either a
CDP or approval pursuant to another provision of the Coastal Act. If the Commission instead
finds that the claimant does not have a vested right for the particular development, then the

3

The definition of development included in the Coastal Zone Conservation Act of 1972 (i.e., Proposition 20, “the
Coastal Initiative”), which applied to the subject property and became effective on February 1, 1973 contains
substantially the same definition of development as the Coastal Act. For purposes of this claim of vested right, the
applicable language in the Coastal Initiative is: “change in the intensity of use of water, ecology related thereto, or of
access thereto” (former California Public Resources Code Section 27103).
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development is not exempt from CDP requirements. Per 14 CCR Section 13200, the burden of
proof is on the claimant.
Standard of Review
Section 30608 provides an exemption from the permit requirements of the Coastal Act if one has
obtained a vested right in a development. Neither the Coastal Act nor the Commission’s
regulations articulate a specific standard for determining whether a person has obtained such a
right. Thus, to determine whether the vested rights exemption applies, the Commission relies on
the criteria for acquisition of vested rights as developed in the case law applying the Coastal
Act’s vested right provision, as well as in common law vested rights jurisprudence. That case
law is discussed below.
“The vested rights theory is predicated upon estoppel of the governing body” (Raley v.
California Tahoe Regional Planning Agency (1977) 68 Cal.App.3d 965, 977). 4 Equitable
estoppel may be applied against the government only where the injustice that would result from a
failure to estop the government “is of sufficient dimension to justify any effect upon public
interest or policy” that would result from the estoppel (Raley, 68 Cal.App.3d at 975). 5 Thus, the
standard for determining the validity of a claim of vested rights requires a weighing of the injury
to the regulated party from the regulation against the environmental impacts of the project
(Raley, 68 Cal.App.3d at 976).
The seminal decision regarding vested rights under the Coastal Act is Avco Community
Developers, Inc. v. South Coast Regional Commission (1976) 17 Cal.3d 785. 6 In Avco, the
California Supreme Court recognized the long-standing rule in California that if a property
owner has performed substantial work and incurred substantial liabilities in good faith reliance
upon a permit issued by the government, he acquires a vested right to complete that construction
in accordance with the terms of the permit (Id. at 791). The court contrasted the affirmative
approval of the proposed project through the issuance of a permit with the existence of a zoning
classification, which provides no specific authorization for any given project. The court stated it
is beyond question that a landowner has no vested right in existing or anticipated zoning (Id. at
796; accord, Oceanic Calif., Inc. v. North Central Coast Regional Com. (1976) 63 Cal.App.3d
357).
The acquisition of a vested right thus depends on good faith reliance by the claimant on a
governmental representation that the project is fully approved and legal. The scope of a vested
right is limited by the scope of the governmental representation on which the claimant relied, and
which constitutes the basis of the estoppel (Id. at 793). One cannot rely on an approval that has
4

Quoting Spindler Realty Corp. v. Monning, (1966) 243 Cal.App.2d 255, 269, quoting Anderson v. City Council,
(1964) 229 Cal.App.2d 79, 89.
5
Quoting City of Long Beach v. Mansell, (1970) 3 Cal.3d 462, 496-97.
6
The Applicants claim, without support, that Avco does not apply to their vested rights claim because it interpreted
the narrower vested rights provision of the Coastal Zone Conservation Act. No court interpreting Section 30608 has
made this distinction. To the contrary, courts interpreting Section 30608 have either explicitly cited Avco or
otherwise relied on the test laid out in Avco of substantial work performed and substantial liabilities incurred in good
faith reliance on governmental approvals to establish a vested right. (See, e.g., Billings, 103 Cal.App.3d at 735; Tosh
v. California Coastal Commission, (1979) 99 Cal.App.3d 388, 393; South Central Coast Regional Commission v.
Pratt, (1982) 128 Cal.App.3d 830, 841-42.)
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not been given, nor can one estop the government from applying a change in the law to a project
it has not in fact approved (Id. at 797). Therefore, the extent of the vested right is determined by
the terms and conditions of the permit or approval on which the owner relied before the law that
governs the project was changed or came into effect (Id. at 795).
There are many vested rights cases involving the Commission (or its predecessor agency). The
courts have consistently focused on whether the developers had acquired all of the necessary
government approvals for the work in which they claimed a vested right, satisfied all of the
conditions of those permits, had begun their development before the Coastal Act (or its
predecessor) took effect, and had incurred substantial liabilities in pursuit of the development. 7
The frequently cited standard for establishing a vested right is that the claimant had to have
“performed substantial work, incurred substantial liability and shown good faith reliance upon a
governmental permit” in order to acquire a vested right to complete such construction (Tosh, 99
Cal.App.3d at 393 (citing to Avco 17 Cal.3d at 791)).
Thus, the standard of review for determining the validity of this claim of vested rights can be
summarized as follows:
1. The claimed development must have received all applicable governmental approvals
needed to undertake the development prior to February 1, 1973. Typically this would
include a building permit or other legal authorization, such as final map approval for a
subdivision (Billings, 103 Cal.App.3d at 736).
2. The claimant must have performed substantial work and incurred substantial liabilities in
good faith reliance on the governmental approval. The Commission must weigh the
injury to the regulated party from the regulation against the environmental impacts of the
project and ask whether such injustice would result from denial of the vested rights claim
as to justify the impacts of the activity upon Coastal Act policies (Raley, 68 Cal.App.3d
at 975-76).
As indicated above, the burden of proof is on the claimant to substantiate the claim of vested
right (14 CCR Section 13200). If there are any doubts regarding the meaning or extent of the
vested rights exemption, they should be resolved against the person seeking the exemption
(Urban Renewal Agency v. California Coastal Zone Conservation Commission (1975) 15 Cal.3d
577, 588). A narrow view of vested rights should be adopted to avoid seriously impairing the
government’s right to control land use policy (Charles A. Pratt Construction Co. v. California
Coastal Commission (1982) 128 Cal.App.3d 830, 844 (citing, Avco v. South Coast Regional
Commission (1976) 17 Cal.3d 785, 797)). In evaluating a claimed vested right to continue a
nonconforming business or activity (i.e., a use that fails to conform to current zoning
laws/regulations), courts have stated that it is appropriate to “follow a strict policy against
extension or expansion of those uses” (County of San Diego v. McClurken (1957) 37 Cal.2d 683,

7

See, e.g., Patterson v. Central Coast Regional Commission (1976), 58 Cal. App. 3d. 833; Avco Community
Developers, Inc. v. South Coast Regional Commission, 17 Cal.3d 785; Tosh v. California Coastal Commission
(1979) 99 Cal.App.3d 388; Billings v. California Coastal Commission (1980) 103 Cal.App.3d 729. Halaco
Engineering Co. v. South Central Coast Regional Commission (1986), 42 Cal. 3d 52 (metal recycling).
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687 (holding that a property owner had obtained a vested right to continue mining operations at a
quarry that had been in continuous use for more than 50 years)).

B. BACKGROUND REGARDING PROPERTY
Location
The Property is located on the north (uphill) side of Cave Landing Road in the unincorporated
area of Avila Beach in San Luis Obispo County (see Exhibit 1 for location maps). The Property
is approximately 37 acres and lies approximately 500 feet north of a parking/access area for
Pirates Cove Beach, a popular public beach access area and scenic overlook, and the jumping off
point for a continuous public access trail extending to Pismo Beach. The Property is situated at
an elevation of approximately 350 feet above sea level.
The Property slopes up from Cave Landing Road to the top of Ontario Ridge on the north side of
the project site. The Property is located in the LCP-designated Ontario Ridge Sensitive Resource
Area (SRA), within the LCP’s Residential Rural land use category and the San Luis Bay
Planning Area. Ontario Ridge, characterized by gently sloping hills covered in oak woodlands,
chaparral and grassland habitats, separates the residential areas of Pismo Beach from the
residential areas of Avila Beach and provides a scenic backdrop for both coastal areas. A
majority of the surrounding land use is open space (e.g., the Sycamore Mineral Springs to the
north) with a smaller percentage, on County owned land east and south of the subject property,
accommodating visitor serving recreational pursuits (parking, beach and trail access). The
Property is visible from Cave Landing Road and the various public access facilities thereto, as
well as from Avila Beach Drive and the town of Avila Beach at certain elevations/locations.
Although there are no construction plans in the record for the required water infrastructure, the
Commission estimates that the project would require approximately 2,400 linear feet of potable
water pipeline to provide a connection from the nearest CSA 12 water lines (from the corner of
Avila Beach Drive and Cave Landing Road) to the Property, and an additional 1,000 linear feet
of pipeline to extend the lines to the proposed residential development footprint at the Property
(i.e., associated with current Appeal A-3-SLO-11-061). This would require extensive grading to
install the lines subsurface along Cave Landing Road and then to the proposed building site
under the proposed access driveway from Cave Landing Road. Such pipeline development
would thus nearly all be within the developed public roadway prism, and under a proposed
private residential driveway. The direct physical impacts from such development itself would be
expected to be no different from standard trenching and piping projects, requiring typical and
normal construction BMPs, but public access along Cave Landing Road would be impacted for
duration of such construction. Probably the most problematic impact in addition to the public
access impact that would be associated with such a project is related to LCP conformance (i.e.,
as indicated above, whether such a pipeline is even allowed outside the USL) and the potential
for both prejudicing future public service projects that extend past the USL, as well as the related
potential for this and other such projects to induce inappropriate growth outside of the USL,
contrary to the LCP’s direction and objectives.
Recent County CDP Approval
On August 26, 2010 the San Luis Obispo County Planning Commission heard an appeal of the
County Planning Director’s determination regarding water service to the Property. This
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determination involved the use of public or community water service for the Property outside the
USL, and permitting requirements for installation of infrastructure related to bringing the water
to the Property as part of the proposed residential development associated with current Appeal
A-3-SLO-11-061. The Planning Director determined that the property would need to be within
the USL to receive community water from CSA 12, and the Applicant appealed this decision to
the Planning Commission. The Planning Commission partially upheld the Applicant’s appeal and
made the determination that the Property, while outside the USL, is within the sphere of service
of the water purveyor (CSA 12) and could receive water service without amending the General
Plan maps and the LCP to include the property within the USL. The Planning Commission also
determined that the Applicants needed a CDP to construct the water line infrastructure needed to
obtain water at the Property, so this water line extension was included as part of the CDP
application for the residential development at the Property.
On July 28, 2011, the Planning Commission approved a CDP for Rob and Judi McCarthy (the
Applicants) to construct a 5,500 square-foot single-family residence and a 1,000 square-foot
secondary residence above a detached 1,000 square-foot garage/workshop, along with site
preparation for building pads, roads and septic systems that includes approximately 9,368 cubic
yards of grading (both cut and fill), a 10,000 gallon water tank for fire suppression, and
landscaping. In addition, County approval authorized the extension of water lines and utilities
from Avila Beach Drive up Cave Landing Road to the project site and associated grading for the
residence to receive water service from CSA 12 (as described above and as currently under
appeal in A-3-SLO-11-061).

C. DEVELOPMENT CLAIMED AS EXEMPT FROM COASTAL ACT REQUIREMENTS
The Applicants describe the development claimed to be exempt from CDP requirements as:
“[d]omestic water service from San Luis Obispo County Service Area No. 12.” The Applicants
assert that they are third party beneficiaries to a 1966 contract between CSA 12 and the San Luis
Obispo Flood Control and Water Conservation District (1966 Contract). According to the
Applicants, the 1966 Contract has the effect of allowing landowners within CSA 12 who paid a
special property tax to provide some funding for construction of the Lake Lopez Reservoir to
obtain water from CSA 12.

D. EVIDENCE PRESENTED BY CLAIMANT
The sole evidence presented by the Applicants in support of their claim of a vested right is San
Luis Obispo County Planning Commission Resolution No. 2011-019. This is the resolution
granting a CDP for development of a single-family residence and related development on the
Property that has been appealed (A-3-SLO-11-061). The Applicants have not submitted evidence
of any building or other permits issued for development of the Property or water lines to the
Property prior to February 1, 1973. They also have not submitted the 1966 Contract which forms
the basis of their claim that they have rights as third party beneficiaries of that contract. In the
absence of the 1966 Contract, the Commission has analyzed the Applicants’ vested rights claim
as if they are, in fact, third party beneficiaries of this contract. The Commission does not,
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however, find in this report that this assertion is accurate. As discussed below, the 1996 Contract
cannot form the basis for a vested rights claim exempting the Applicants from coastal permitting
requirements, so it is unnecessary for the Commission to resolve whether the Applicants are third
party beneficiaries under the 1966 Contract.

E.

ANALYSIS OF CLAIM OF VESTED RIGHTS FOR WATER SERVICE.

Water Rights
In the cover letter for their vested rights claim (January Letter), 8 the Applicants argue that they
have a vested right to water as third party beneficiaries to the 1966 Contract. The Applicants
describe third party beneficiary law and summarize their interpretation of the 1966 Contract. The
determination of the scope of the Applicants’ rights under the 1966 Water Contract is not
development, as that term is defined in the Coastal Act, and the Commission may only grant a
vested right for development. Determining the scope of contractual water rights is not within the
Commission’s jurisdiction. In fact, Coastal Act Section 30412 identifies the State Water
Resources Control Board as the appropriate authority in California for administering water
rights. Thus, determining whether an Applicant has a valid water right is neither development
nor within the Commission’s jurisdiction, so to the extent that the Applicants are seeking a
vested right to CSA 12 water based on recognition of the scope of their water rights under the
1966 Contract, such claim is hereby denied.
Water Delivery to the Property
An alternate interpretation of the Applicants’ vested right claim is that they are seeking a vested
right to have CSA 12 water actually delivered to the Property. As described above, a vested
rights exemption enables one who obtains all valid governmental approvals for development and
performs substantial work and incurs substantial liabilities in good faith reliance on those
approvals, to complete the development authorized by those approvals, even if the law changes
prior to completion. A vested right does not allow any other new development to be completed
without compliance with existing laws (Aries, 48 Cal.App.3d at 551 (holding that at most the
developer could complete only the development already fully authorized under its existing
grading permits)). As discussed in more detail below, the Applicants have not provided any
evidence of prior government approvals to construct the pipes and other infrastructure necessary
to have water delivered to the Property nor have they provided any evidence that they performed
substantial work or incurred substantial liabilities in good faith reliance on those approvals.
No Prior Government Approvals
The Applicants assert that their claim to water from CSA 12 is “development”, subject to CDP
requirements, and therefore to exemption as a vested right, because exercising their right to water
from CSA 12 will “change the intensity of, and access to, water for the Property and in the CSA
12 service territory” (January Letter at page 2). The Commission has never found that once a
permit has been properly issued for the infrastructure needed to deliver water to a property that
the use of that water, in and of itself, is development requiring a permit. Under this interpretation
8

January 17, 2012 letter from Gregory W. Sanders of Nossaman to Dan Carl, District Manager of the Central Coast
District of the Coastal Commission, at page 2.

10

3-12-013-VRC (McCarthy Vested Rights Claim)
of the definition of development, every time a homeowner turned on a water tap at his or her
residence, it would be development requiring a CDP. Section 30106 should not be interpreted so
broadly as to lead to this absurd result.
Moreover, even if one assumes that this is “development,” the Applicants cannot undertake this
development – changing the intensity of use of water – until the infrastructure needed to supply
the Property with water has been constructed. Thus, in order to prevail on their vested rights
claim, the Applicants must show that they had all governmental approvals necessary to actually
use water, which would be the point at which the intensity of use of water was changed, at the
Property on February 1, 1973. They have not met this burden.
The Applicants have neither provided evidence of grading, building or other permits issued by
the County that would have allowed construction of infrastructure needed to provide water to the
Property as of February 1, 1973, nor have they provided evidence that no such permits were
required at that time. Instead, in response to a letter from Commission staff requesting evidence
of such prior approvals (March Letter), the Applicants claim that they need not provide such
evidence because they are not seeking a vested right to this infrastructure or to “construct”
anything at all. 9 As demonstrated above, however, without the infrastructure needed to transport
water to the Property, the Applicants cannot undertake the “development” for which they claim a
vested right. They therefore could not have undertaken this development on February 1, 1973
(because no infrastructure was in place then), nor have they given the Commission any evidence
that they had the right to construct the infrastructure necessary for them to undertake this
development on February 1, 1973. They therefore have not met the first test for establishing a
vested right because they had not received all governmental approvals necessary to undertake the
development subject to the vested rights claim, and their claim is hereby denied.
Substantial Work and Substantial Liabilities
In addition, even if the Applicants could show evidence of all governmental approvals, which
they cannot, the Applicants have not demonstrated that they performed substantial work or
incurred substantial liabilities in good faith reliance on such (non-existent) governmental
approvals. In a footnote on page 2 of the March Letter, the Applicants claim that their
predecessors in interest’s payment of special property taxes to contribute towards funding
construction of the Lake Lopez Reservoir and the actual construction of this reservoir,
demonstrates that they undertook substantial construction and incurred substantial liabilities
entitling them to a vested right to receive CSA 12 water at the Property. The Applicants are not,
however, seeking a vested right to construction of the Lake Lopez Reservoir. They also have not
provided any evidence to substantiate this claim, but more fundamentally, the work and
liabilities they rely on to support their claim are not even for the development for which they
seek a vested right.
Even if such work and liabilities were related to their vested rights claim, neither the Applicants
nor their predecessors in interest performed any work, much less substantial work, to construct
development that would allow water to be delivered to the Property. The Lake Lopez Reservoir
9

March 12, 2012 letter from Gregory W. Sanders of Nossaman to Dan Carl, District Manager of the Central Coast
District of the Coastal Commission, at page 3.
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was a County project. The Applicants have not cited a single California case, nor is the
Commission aware of one, in which the “performance of substantial work” portion of the test for
a vested right for private development was met by construction undertaken by a public entity,
much less construction of a large infrastructure project benefitting the public generally, such as
the Lake Lopez Reservoir.
Finally, the Applicants have not shown that contributing funds through special property taxes for
construction of a large public infrastructure project can constitute evidence of substantial
liabilities incurred for the purpose of establishing a private vested right. The Applicants have
also not established the amount of money expended by the prior owners of the Property as part of
their contribution towards funding the reservoir, so the Commission cannot evaluate whether
such expenditures by the prior owners constitute “substantial liabilities” under vested rights law.
Thus, even if the Applicants had met the requirements of all necessary governmental approvals
and substantial work performed, which they have not, the Applicants have not met their burden
of proof showing that they incurred substantial liabilities in good faith reliance on a
governmental permit. For this additional reason their claim of a vested right is denied.
Avco Applies to the Applicants’ Claim
The Applicants argue that because they are not seeking a vested right to construct anything
physical, the typical vested rights analysis laid out in Avco does not apply to this case (March
Letter at pages 2-3). First, as explained above, without physical development, the Applicants are
unable to undertake the development that they claim is exempt from permitting requirements, so
this vested rights claim does rely on physical development.
Second, there are in fact several cases analyzing Section 30608’s vested rights language in the
context of non-physical development, and each of them applies the vested rights analysis laid out
in Avco. For example, in Billings (103 Cal.App.3d at 735-36) the court held that applicants had
not established a vested right to subdivide their property because they had not obtained all
governmental approvals necessary to complete the subdivision. Similarly, in South Central Coast
Regional Commission v. Charles A. Pratt Construction Co., Inc. ((1982) 128 Cal.App.3d 830,
845-46) the court held that a subdivider is entitled to a vested right under the Coastal Act only if
he was entitled to final map approval under the Subdivision Map Act at the time the property
became subject to Coastal Act requirements. Although these are both cases in which the
development at issue, a subdivision, did not involve actually constructing anything, each court
cited Avco for the proposition that a “vested right to complete a project arises only after the
property owner has performed substantial work, incurred substantial liabilities, and has shown
good faith reliance upon a governmental permit” (Id. at 841-42; Billings, 103 Cal.App.3d at
735). Thus, even if one assumes that the vested rights claim at issue here does not involve
physical development, the Applicants must still establish that they obtained all necessary
governmental approvals to complete the development and that they performed substantial work
and incurred substantial liabilities in good faith reliance on those governmental approvals. As
explained above, the Applicants have not established that they meet any of these requirements,
much less all of them.
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No “Contractual” Vested Rights in Coastal Act Context
The Applicants assert that their vested rights claim can be established solely on the basis of the
1966 Contract, without meeting the vested rights requirements laid out in Avco. The Applicants
rely on Monterey Sand Co. v. California Coastal Commission ((1987) 191 Cal.App.3d 169) to
support this argument. The court in Monterey Sand did not hold, however, that a vested rights
claim could be established solely on the basis of a contractual right, in the absence of any
governmental permits. In that case, Monterey Sand had obtained all state and local permits
necessary for its ongoing sand dredging activities, including a lease with the State Lands
Commission (SLC) (Id. at 173). At the time Monterey Sand entered into the lease with the SLC,
the SLC had not warned it that a federal permit was also necessary for its sand dredging
activities (Id.). The court therefore found that “[i]n these circumstances, we have little difficulty
in concluding that the State’s acquiescence in Monterey Sand’s continued extraction activities
with knowledge of the possible federal permit requirement estops the State from later relying on
the lack of such a permit to assert Coastal Act permit jurisdiction over Monterey Sand” (Id. at
178). Thus, the lack of a single federal permit was excused in that case because of the SLC’s
own failure to identify the need for such permit when it leased its property to Monterey Sand to
dredge sand. The court emphasized multiple times the unique facts presented in Monterey Sand,
and these facts bear no resemblance to the facts presented here. The Applicants have not
presented evidence that they had any permits needed to provide water to the Property, much less
that the lack of necessary permits should be excused due to prior actions or representations made
by an entity representing the State of California.
Moreover, the court in Monterey Sand recognized that the basis for Monterey Sand’s vested
rights claim was that the activity that it claimed was exempt was ongoing at the time Monterey
Sand became subject to CDP requirements (Id. at 176). It recognized that an activity that was
already underway when CDPs began to be required for development was exempt from
permitting requirements, as long as the activity was “within the scope of the pre-existing
authorization for use of the coastal resource in question” (Id. (citing Avco, 17 Cal.3d at 798-99)).
Unlike Monterey Sand, the development for which the Applicants are claiming a vested right had
not commenced, nor was it ongoing, on February 1, 1973. The analysis presented in Monterey
Sand is therefore distinguishable from the facts presented here for this additional reason.
Finally, the Applicants rely on a California land use treatise (Longtin, California’s Land Use (2d
ed. 1994 & 2011 supp.) § 1.92[1]) in support of their claim that one could potentially establish a
vested right based on a contract. Of the eight cases cited in the relevant section in Longtin’s,
however, only three of them actually analyze a vested rights claim at all. Of those three, one is
Monterey Sand, discussed in detail above. The other two are Davidson v. County of San Diego
(1996) 49 Cal.App.4th 639 and Hermosa Beach Stop Oil Coalition v. City of Hermosa Beach
(2001) 86 Cal.App.4th 534. In each of these cases, the court’s analysis of the vested rights issue is
separate from its analysis of contractual rights. And in each case, the court relied on the analysis
laid out in Avco when analyzing the vested rights claims made in those cases (Davidson, 49
Cal.App.4th at 646-48; Hermosa Beach, 86 Cal.App.4th at 552). In Davidson, the court found a
vested right based on a specific ordinance explicitly creating vested rights (Davidson, 49
Cal.App.4th at 646-48). In Hermosa Beach, the court rejected the vested rights claim because the
applicant had not obtained a CDP (or other permits) for the development for which it claimed a
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vested right nor had it incurred substantial liabilities (Hermosa Beach Stop Oil Coalition, 86
Cal.App.4th at 552).
In addition, to the extent that “contractual” vested rights exist at all, they are based on a court
requiring a local government to perform under a contract that it has entered into with a
developer. The Applicants have not shown, nor has Commission staff found, a case in which a
“contractual” vested right bound a governmental entity that was not a party to the contract on
which the right was based. The closest case of which the Commission is aware is Monterey Sand,
as the lease in that case was between Monterey Sand and the State Lands Commission, not the
Commission. But the court in that case treated the State Lands Commission and Commission
essentially as the same entity – focusing on the State attempting to use Monterey Sand’s failure
to obtain a federal permit as the basis for denying a vested rights claim, when it was the State
itself that failed to warn Monterey Sand of this requirement (Monterey Sand, 191 Cal.App.3d at
178). In any case, Monterey Sand is distinguishable from the present case on numerous grounds,
as described above. Therefore, the Commission finds that the Applicants have not met their
burden of establishing a “contractual” vested right.

F. CONCLUSION
The Applicants have failed to meet their burden of proof to establish a vested right to domestic
water service from CSA 12 under Coastal Act Section 30608. The Applicants have presented no
evidence of governmental approvals, much less evidence that they or their predecessors in
interest performed substantial work or incurred substantial liabilities while undertaking the
development for which they claim a vested right. Although the Applicants argue that they need
not present such evidence to establish a vested right under Section 30608, they cite no persuasive
authority to support this assertion. The Applicants’ only effort to establish the evidence required
to substantiate a vested rights claim is their assertion that their predecessors-in-interest’s
payment of an unspecified amount of money in special property taxes to help fund the Lake
Lopez Reservoir, which was actually a County project, establishes the necessary evidence to
support their vested rights claim. Setting aside the fact that the reservoir was a public
infrastructure project and that there is no evidence in the record of the amount of money
contributed by the Applicants’ predecessors in interest, at best this evidence might establish a
vested right to construct the Lake Lopez Reservoir. It is entirely irrelevant to the Applicants’
claim of a vested right to receive CSA 12 water at the Property. For all of the foregoing reasons,
the Applicants’ vested rights claim is denied.
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