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TO: Commissioners and Interested Parties

FROM: South Central Coast District Staff

SUBJECT: Agenda Item W4.5a, Application No. R-4-07-098 (Malibu Lagoon), Wednesday,
August 8, 2012

The purpose of this addendum is to respond to a request by Marcia Hanscom to suspend the coastal
permit for Malibu Lagoon pending the outcome of the revocation request, to respond to additional
assertions from the parties requesting revocation, and to attach correspondence from interested parties.

1.) Commission staff received an email from Marcia Hanscom on July 31, 2012 (Attachment 1),
requesting the Executive Director to suspend CDP 4-07-098 for Malibu Lagoon while the revocation
request is pending.

Pursuant to Section 13106 of the California Code of Regulations, when a revocation request is
received, the Executive Director is required to review the stated grounds for revocation and, unless the
request is patently frivolous and without merit, shall initiate revocation proceedings. Here, upon
reviewing the subject request, and comparing it to the administrative record, the Executive Director
found the revocation request to be indisputably without merit. Specifically, the Executive Director has
determined that, in this case, in accord with Section 13106, no grounds exist for revocation of the
permit. Nevertheless, because some familiarity with the record is necessary in order to demonstrate
the lack of merit of this particular revocation request, and to maximize the opportunity for the
revocation requester and the public to be heard, the Executive Director determined it would be prudent
to set a hearing for an examination of the request and the record.

Furthermore, pursuant to Section 13107 of Title 14 of the California Code of Regulations, where the
Executive Director determines, in accord with Section 13106, that grounds exist for revocation of a
permit, the operation of the permit shall be suspended. In this case, the Executive Director did not
suspend Coastal Development Permit 4-07-098, pending outcome of the subject revocation request,
because the Executive Director has determined that, in accord with Section 13106, no grounds exist for
revocation of the permit.

In her July 31, 2012 email, Ms. Hanscom incorrectly asserts that, for the past 20 years, it has been the
practice of the Executive Director to place “a [hold] on the project in order to preserve the ‘status
quo’” pending a hearing on the revocation request. The assertion that every permit has been placed on
hold pending every revocation request in the past 20 years is false. Revocation requests are evaluated
on an individual case-by-case basis pursuant to Sections 13106 and 13107 of the Commission’s
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regulations. In the past, the Executive Director has not always suspended permits pending a hearing on
the revocation request, as asserted by Ms. Hanscom. For example, the Executive Director did not
suspend the permit in the following recent revocation requests: R-A-3-SLO-09-055/069 (Los Osos
Wastewater Project, San Luis Obispo Co., June 2012 hearing), R2-E-06-013 (Poseidon Resources
Corp., San Diego Co., 2010 hearing), R-5-05-020 (Hearthside Homes/Signal Landmark, Bolsa Chica,
2008 hearing), R-A-3-MRB-06-064 (Colmer-Black Hill Villas, Morro Bay, 2008 hearing), R-4-00-
147-R (Parker, Los Angeles, Co., 2007 hearing), R-5-06-042 (Pacific Jewish Center, 2007 hearing), R-
4-01-145 (Hessami, 2004 hearing), and R-4-96-167 (Simon T., Los Angeles Co., 2003 hearing).
Moreover, in 2005, CLEAN, a party requesting revocation in the present case, submitted a revocation
request for CDP 5-03-478 (Playa Capital Company, LLC, Playa Del Rey), which was not suspended
by the Executive Director pending the revocation request hearing. Thus, in the present case, it is not
out of the ordinary that the permit was not suspended pending the outcome of the revocation request.

2.) An email was received by Commission staff on August 6, 2012, with a letter attached, dated August
3, 2012, from the parties requesting revocation, Wetlands Defense Fund and CLEAN. The email
included five attached documents, included with this addendum. The letter asserts additional grounds
for revocation pursuant to Section 13105(a) of Title 14 of the California Code of Regulations, asserting
that: 1) the Final EIR was not finalized by the appropriate entity, 2) the General Plan was not updated
for Malibu Lagoon State Park, 3) the size of the berm was not revealed to the Commission, and 4)
misinformation was presented about public access.

Assertions that EIR was not properly finalized:

The first test in the review of the revocation grounds is whether the applicant included inaccurate,
erroneous or incomplete information in connection with the subject coastal development permit
application. The revocation request asserts that the Final EIR was not finalized by the appropriate
entity, the State Park and Recreation Commission, and that the Commission relied on the document as
if it were finalized. The statement that the Park and Recreation Commission was responsible for
certifying the Final EIR is incorrect. The Department, not the Park and Recreation Commission, is
responsible for approval of individual State Parks projects. The Park and Recreation Commission does
certify EIRs for amendments to general development plans, but no such amendment was involved here
(See Attachment 6, Letter from Kathryn Tobias to Chair Shallenberger, dated 8/7/12). The CEQA
document (Malibu Lagoon Restoration and Enhancement Plan Final EIR SCH # 2005101123) was in
fact properly certified by the California Department of Parks and Recreation in March 2006. In
addition, the Commission’s action was not dependent upon whether State Parks had formally certified
the EIR. Thus, the request fails to establish that allegedly complete and accurate information would
have caused the Commission to take a different action, also does not apply. Thus, this allegation does
not raise a ground for revocation.

Furthermore, it is noted that the Coastal Commission has its own CEQA responsibilities. As explained
in the Commission’s 9/29/10 Staff Report and Recommendation (Section 1.), Sections 13096(a) and
13057(c) of the Commission's administrative regulations require Commission approval of a Coastal
Development Permit application to include findings supporting the conclusion that the approval of the
application, as conditioned by any conditions of approval, is consistent with any applicable
requirements of the California Environmental Quality Act (CEQA), Cal. Pub. Res. Code (“PRC”)

88 21000 et seq., including specific findings evaluating the conformity of the development with the
requirements of PRC section 21080.5(d)(2)(A). The 9/29/10 Commission Staff Report and
Recommendation for CDP 4-07-098 contains findings that, as conditioned, there are no feasible
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alternatives or feasible mitigation measures available, beyond those required, which would
substantially lessen any significant adverse impact that the activity may have on the environment.
Therefore, the Commission found that the proposed project, as conditioned to mitigate the identified
impacts, would be consistent with the requirements of the Coastal Act to conform to CEQA.

Assertions that a General Plan update was required:

Next, the August 3, 2012 letter asserts that the project required a general plan update that was not
prepared by State Parks and that approval of contracts related to this project were not properly
agendized, considered, and voted on by the State Park and Recreation Commission. This allegation is
unrelated to the Commission’s approval of CDP 4-07-098 and does not assert that inaccurate,
erroneous, or incomplete information was provided in connection with the permit because no such plan
amendment would be required; thus, this assertion does not raise any ground for revocation. Because
the first test pursuant to Section 13105(a) of the Commission’s regulations has not been met and there
is no evidence that the applicant provided inaccurate, erroneous, or incomplete information in
connection with the permit application regarding the assertions above, the second test, whether the
information was submitted intentionally, does not apply. Similarly, the third test, whether complete
and accurate information would have caused the Commission to take a different action, also does not

apply.
Assertions regarding berm size and public access:

Further, the August 3, 2012 letter raises questions about the size of the berm and states that “it was
never revealed in the record prior to the October 2010 Commission decision that the size of the berm
would be sufficient to accommodate large trucks and heavy equipment traversing it.” The incorrect
assertion that the applicant provided inaccurate, erroneous, or incomplete information regarding the
proposed berm was raised in the June 14, 2012 revocation request and addressed in the July 27, 2012
staff report (Section E.1.). Lastly, the same issues that we raised in the June 14, 2012 revocation
request regarding public access are again raised in the August 3, 2012 letter. The issues raised
regarding public access were fully addressed in the July 27, 2012 staff report (Section E.1.).

Attachments:

1.) Email from Marcia Hanscom to Commission staff, dated July 31, 2012

2.) Emailed documents from Marcia Hanscom to Commission staff, dated August 6, 2012 (with
attachments)

3.) Letter from Chuck Almdale, Santa Monica Bay Audubon Society, to Commission staff, dated
August 1, 2012

4.) Letter from Chuck Bragg, President, Santa Monica Bay Audubon Society, to Commission staff,
dated August 2, 2012

5.) Statement of Support for the Malibu Lagoon Restoration Project from Santa Monica Bay
Audubon Society, dated August 3, 2012

6.) Letter from Kathryn Tobias, Senior Staff Counsel, California State Parks, to Chair
Shallenberger, dated August 7, 2012



————— Original Message-----

From: Marcia Hanscom [mailto:wetlandact@earthlink.net]

Sent: Tuesday, July 31, 2012 11:54 AM

To: Lester, Charles@Coastal; Hudson, Steve@Coastal; Ainsworth, Johne@Coastal
Cc: Anne Soble - #1; Suzanne Guldimann; Jessica Davis; Knowles Adkisson;
Tony Barboza; Hillel Aron; jill:stewart@laweekly.com; Jeff Gottlieb
Subject: Malibu Lagoon - matter of urgency

Dr. Lester, Steve, Jack -

We are grateful you have granted a revocation hearing for
Malibu Lagoon.

Every time I've witnessed a revocation hearing having been granted at the
Coastal Commission in the past 20 ye€ars - the executive director placed a
HOLD on the project in order to preserve "the status quo" so that further
damage would not be done in case the commission approves the revocation.

I realize your staff report strongly defends the project's approval. Still,
this is the Commission's decision. :

Even state parks [former] director Ruth Coleman in her July 5 letter to you
intimated that the project could be on hold for a few weeks without harming
the contractor's schedule. (although the contractor's schedule really is
irrelevant in this proceeding.)

In addition, there will be testimony and evidence the Commission will
consider the day of the hearing.

AND we have just have found some additional serious omissions that state
parks failed to reveal to your staff re: the EIR. ' :

The deep digging which is beginning on site could alter things irreversibly.

Please ask Suzanne Goode and Mark Abramson to stop the project until the
revocation hearing can be completed. At least honor the process your
predecessor did, Dr. Lester.

Thank you for your consideration.

Speaking for Nature ~
Marcia Hanscom
Wetlands Defense Fund

Attachment 1
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Geraghty, Amber@Coastal

From: Marcia Hanscom [wetlandact@earthlink.net] -

Sent: Monday, August 06, 2012 2:04 PM

To: Ainsworth, John@Coastal; Hudson, Steve@Coastal; Lester, Charles@Coastal; Geraghty,
' Amber@Coastal

Cc: Roy van de Hoek

Subject: Malibu Lagoon - Comments re: Revocation request

Attachments: COMMENTS-Staff report REVOCATIONrequestMalibuLagoon.pdf;
StateParkandRecCommission10-21-11minutes.pdf; 1978 SPC Minutes Malibu Lagoon
Approval.pdf; 548 MALIBU PARK PLAN.pdf; 12-095.Malibu Lagoon Restoration Project. CSP
Logo.Davis.072712-resp.pdf; resolution 28-2008 - ano nuevo sp gp - 10-31-08 - final-attest(1)-
1.pdf

Jack, Charles, Steve, Amber ~

| never heard back from any of you as to the deadline for submitting information to the Commission, and
while | know such information can be submitted at the hearing, I've compiled this information, along with
our comments to staff report and NEW INFORMATION to be considered at the Malibu Lagoon revocation
‘hearing together as quickly as possible and am sending to you electronically. | can also fax the actual
letter to you this evening, but | will simply send the attachments along with this letter via this email
message. Please consider all of this information in the record. ‘

Thank you.

Marcia Hanscom
Wetlands Defense Fund

attachments, besides our NEW COMMENTS, dated August 3, 2012

1. State Park and Recreation Commission minutes 10.21.11 - includes excerpts in the letter we've
submitted today, as stated by staff, counsel ‘

2. 1978 SPCommission minutes - showing previous approval by the Commission (of #3 below)

3. Malibu Lagoon State Beach (Park) Plan, 1978; Edmund G. Brown, Jr., Governor; Huey D. Johnson,
Secretary of Resources (the plan that required amendment and/or update for the current lagoon project)
4. Letter of July 27, 2012, from State Parks counsel

5. A resolution for a general plan and EIR review for Ano Nuevo State Park -

which includes relevant information about "independent judgment" that the State Park and Recreation
Commission obviously realized in 2008 it needed to exercise.

8/6/2012 | | | i Attachment 2



CLEAN

COASTAL LAW ENFORCEMENT ACTION NETWORK

Wetlands Defense Fund

Protecting wetlands
the cradle of life
Wetlands Defense Fund
protecting wetlands, the cradle of life SENT BY FACSIMILE ON AUG 6.12
322 Culver Blvd., # 317 TO VENTURA OFFICE of CCC
Playa del Rey, CA 90293 & BY EMAIL TO COMMISSION ED & CHAIR

(310) 821-9045

Coastal Law Enforcement Action Network
enforcing laws protecting the California coast

181 Culver Blvd., Ste. C

Playa del Rey, CA 90293

(310) 877-2435

August 3, 2012

The Honorable Mary Shallenberger, Chair, California Coastal Commission
and Honotrable Coastal Commissionets

& Staff, ¢/o Dr. Charles Lester, Executive Director

c/o Ventura office — sent via facsimile ~ (805) 641-1732

89 South California Street, Suite 200

Ventura, CA 93001-2801

Re: Request to Consider Revocation of Coastal Development Permit (CDP) # 4-07-098
“Malibu Lagoon Restoration & Enhancement Plan” - Comments Reply to Staff Report

Dear Commission Chair Shallenberger, Commissioners and staff:

We write to reply to the staff report related to our request to revoke the permit #4-07-098 that provides
permission under the California Coastal Act for the Santa Monica Bay Restoration Foundation, California
State Parks and the Resource Conservation District of the Santa Monica Mountains to proceed with what
is referred to in the record as the “Malibu Lagoon Restoration & Enhancement Plan.” We respectfully
ask that you revoke this permit for the reasons stated in this letter and also those included in the record for
this request.

We are grateful for the scheduling of this hearing, and wish to clarify our concerns, respond to issues
raised in the staff report and additionally provide you with new information we have just uncovered
that makes for an even more compelling case and solid grounds for revoking this permit that, if
left in place, will continue with the grave damage already done to this coastal wetland ecosystem
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and will likely alter irreversibly habitat that we are discovering increasingly is crucial for
numerous imperiled species.

We invoke the following law to request this hearing, as we believe the facts support grounds for revocation
of permit accordingly:

Section 13105(a) of the California Code of Regulations, which states the following grounds for
revocation of a CDP:

intentional inclusion of inaccurate, erroneous or incomplete information

in connection with a coastal development permit application, where the commission finds that
accurate and complete information would have caused the commission to require additional or
different conditions on a permit or deny an application (14 CCR §13105).

Several issues rise to this standard.

Perhaps the most important one relates to information we recently discovered in terms of the
underlying documents relied on by this Commission (the one that was sitting and hearing this
issue in October, 2010) and your staff. This issue was discovered subsequent to our initial request
and submission for a revocation hearing.

COASTAL COMMISSION’S RELIANCE ON FINAL CEQA APPROVAL

One of the most important documents that was relied on for approval of the Coastal Development Permit
was the alleged completion of a Final Environmental Impact Report (FEIR) as required by the California
Environmental Quality Act (CEQA.) The federal version of this process, under NEPA (National
Environmental Policy Act), was also not followed properly — i.e., a Finding of No Significant Impact
(FONSI) was determined by the US Army Corps of Engineers, in spite of the need for consultation under
the Endangered Species Act and significant impacts to wetlands in the coastal zone, but the Coastal

Commission particularly relied on the EIR having been properly considered and approved, which

it was not.

The staff report from the Coastal Commission approval of October, 2010, counts the EIR as one of its
substantive file documents, on pages 8 & 9, including its state clearinghouse #, yet this document was
never approved by the decisionmaking body, as required by CEQA. To underscore this reliance on the
EIR, the October, 2010 staff report specifically states on page 27 that:

“All mitigation measures required in the Malibu Lagoon Restoration and Enhancement Plan
Final Environmental Impact Report SCH #2005101123 applicable to the proposed project are
hereby incorporated by reference as special conditions of the subject permit unless specifically
modified by any additional special conditions set forth herein.”

The problem is this: The decisionmaking body for State Parks never approved the Final EIR.
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Additionally, on page 40 of the staff report, this erroneous statement (apparently CCC relying on the
erroneous information provided by the applicant and its agent), clearly states:

“A Final Environmental Impact Report was completed for this project dated March 2006.”

To the Commissioners (and presumably to staff), this statement likely meant that all final approvals,
including the required consideration and approval by the State Park and Recreation Commission, had been
completed. But this is not the case.

Another important location in the October 2010 staff report where the Coastal Commission and its staff
heavily relied on the approval of a Final EIR (which never happened) is on page 56:

Excerpt:

“According to the March 2006 Final Environmental Impact Report, lagoon habitats
do not support many mammal or reptile species because most of the available scrub
habitat is very dense at ground level and the coastal salt marsh is almost entirely
covered with jaumea with little ground exposed....”

The excerpt goes on to detail only some of the construction impacts to the biological resources — others of
which might have been revealed had the public been notified of a hearing and had the opportunity to
review the Final EIR at a hearing with a decisionmaking body, which is required in order to finalize an EIR.
For example, Dr. Travis Longcore, a biologist who has studied historical ecology of the region has
expressed concern to us that the EIR did not include an adequate review of mammals or reptiles. Had this
FEIR been properly before the State Park and Recreation Commission, his view and those of others

would have had the opportunity to have been considered.

The conclusion from this excerpt above is even more revealing now that the project has been underway
for the last two months, as the facts have shown a different reality. For example, dozens of reptiles were
trapped just prior to and during the entrance to the project site of heavy construction equipment.

Additionally, a rare mammal species — the South Coast Marsh Vole (Microtus californicus stephensi) has been
documented as having been on site (in significant part due to the observation and photography by
naturalist Jonathan Coffin and due to observation, scientific analysis and research by biologist Robert van
de Hoek), with two known carcasses having been delivered to the Los Angeles Natural History Museum
for identification; the rare species has now been verified. There are reports that as many as fifty (50) of
these rate voles were trapped and/or otherwise removed from the project site during construction.
Scientists who know this species and its habitat requirements have opined that it is highly unlikely that the
“moving” or “relocation” of this species would be successful, especially since most of the suitable habitat
for the species has now been removed from the site.

Had this EIR been afforded a full hearing at the State Park and Recreation Commission, as was the duty of
the State Parks Department to insure would occur, scientists familiar with the species which reside in
coastal wetlands such as Malibu Lagoon would have had the opportunity to correct the inaccurate
statement that “lagoon habitats do not support many mammal or reptile species....” — and perhaps even a
State Parks Commissioner might have been aware of this inaccurate statement and been able to vote to
approve or disapprove the EIR accordingly.
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Page 56 of the October 2010 staff report also cites and relies on the bird species present at Malibu Lagoon,
ignoring totally birds like the Virginia Rail and Sora, which are species that reside in the Tule Reeds which
were completely decimated at the project site in the first few weeks of construction. Thus, no mitigation
measures were ever considered for these species. Page 58 cites the FEIR again where it states:

“Additionally, according to the Final Environmental Impact Report (FEIR) for the project, no
work will be done in the main lagoon channel that the California Least tern uses for roosting
habitat....”

Further citations from the FEIR are included in this October 2010 staff report when documenting
information about other bird species, fish, lagoon vegetation and cultural resources.

Finally, the October 2010 Coastal Commission staff report re-states in its own CEQA determination that:

“As noted above, the project was also evaluated in the Malibu Lagoon Restoration and
Enhancement Plan Final Environmental Impact Report (EIR), SCH# 2005101123, adopted by the
California Department of Parks and Recreation, dated March 2006. All of the mitigation measures
required in the EIR have been considered and incorporated as conditions of this project approval.”

While the Coastal Commission has its own independent duty to approve a project in accordance with
CEQA, this particular CEQA approval was relying on a much more substantive document that was
represented to have been fully circulated to the public and heard before an authorized decisionmaking
body, in this case, the State Park and Recreation Commission, which is charged with such deliberations for
California State Parks. The State Park and Recreation Commission, however, did not ever notice, hear,
consider or approve this project, its EIR or any general plan update or amendment, as is their duty.

Besides the strong reliance on a perceived-to-be-final EIR approval in the October 2010 staff report, there
were numerous statements made on the record during the Oceanside, October 2010 hearing of the Coastal
Commission. Here are some relevant excerpts from the transcript that reflect that reliance:

* “And secondly, we have heard a lot about less environmentally damaging alternatives today,
and you know, we had a very long EIR process. We did a lot of notifications. We had a very
long stakeholder participation process prior to that, and we believe we fully vetted the alternatives
— we had multiple alternatives, and this was the most preferable alternative, and I think the staff
report also supports that.” (Kara Kemmler (Pera Kumler [sic]), State Coastal Conservancy,
beginning at line 20, p. 1206, transcript, emphasis added)

* “Well, to begin with the EIR was never challenged in the original CEQA proceeding that the lead
agency undertook, so that CEQA process is considered final and the Commission doesn’t have
any role in challenging that process once it has been completed.....The CEQA process, with
regards to the lead agency, however, is complete.” (CCC Chief Counsel Hope Schmeltzer,
beginning at line 23, page 123, transcript, emphasis added)
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* “We would think that the CEQA process hasn’t even occurred yet. Of course it had, 7¢ was
completed in 2006.” (Mark Gold, project supporter, Heal the Bay who was awarded several
grants from the State Coastal Conservancy to plan the Malibu Lagoon project, beginning at line 0,
page 79._emphasis added)

* “I will quickly say the Conservancy has been involved and has supported a public planning
process for 20 years, and that process has included a lot of people involvement, and it has been, in
this project before you today has been entirely consistent....with the EIR that was adopted.
And there are no significant effects in this project that weren’t analyzed in the EIR
document, so we hope that you will approve it today.” (Mary Small, State Coastal Conservancy, one
of the funders and primary managers of the project, beginning at line 10, page 84 _emphasis added)

Was the EIR “adopted” as Mary Small from the State Coastal Conservancy claimed? It was not.

DERELICTION OF DUTIES: STATE PARK AND RECREATION COMMISSION -
CEQA PROJECT APPROVAL AND GENERAL PLAN UPDATE APPROVAL:
NEITHER WAS DONE

The EIR was “certified” by staff but was never approved by any deliberative body. State Parks staff
“certified” the EIR, or at least it seems they did, as State Parks Ecologist Suzanne Goode registered a
NOD (Notice of Determination) on the State Clearinghouse site, and there is a line for signature by State
Parks Deputy Director of Operations Ted Jackson on the FEIR, although the only version of the “Final”
EIR we have seen does not include his signature. Still, there is no record of the State Park and
Recreation Commission having approved the project under consideration and described by the
EIR, which is their duty as a “responsible agency” according to CEQA.

This alleged “approval” by State Parks would be akin to a Coastal Development Permit (CDP) being
“approved” by the staff for the Coastal Commission. Staff does not have that authority. The body that
was supposed to approve the EIR, which was heavily relied on by the Coastal Commission in granting the
project a CDP on October, 2010, was the State Park and Recreation Commission.

To illustrate and underscore the fact that State Parks — whose project application was approved by the
Coastal Commission on October, 2010, KNOWS that it was the duty of the State Park and Recreation
Commission to approve this Malibu Lagoon project, and especially to perform their duty as a “responsible
agency,” this excerpt from the minutes from the October, 2011, meeting of the Commission is helpful:

http://www.patks.ca.gov/pages/843/files/10-21-11minutes.pdf

ITEM 5B: Consideration and possible action on the Department recommendation to Adjust the
classifications of Lake Valley State Recreation Area and Washoe Meadows State Park to restore the Upper
Truckee River and floodplain by relocating a portion of Lake Tahoe Golf Course out of the river, which
involves a transfer of more environmentally sensitive land from Lake Valley State Recreation Area to
Washoe Meadows State Park and the transfer of less sensitive land from Washoe Meadows State Park to
Lake Valley State Recreation Area
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ITEM 5C: Consideration and possible action on the Department recommendation to review and
consider the Final Environmental Impact Report for Upper Truckee River Restoration and adoption of
the general plan amendment for Lake Valley State Recreation Area. (emphasis added)

FROM THE MINUTES:

“In conclusion, Mr. Ray reiterated that the proposal before the Commission would allow for the
restoration of the Upper Truckee River while affecting only about 5% of the park property,
allowing the continued operation of an 18-hole golf course, and providing additional recreation
opportunities. Mr. Ray informed commissioners that the environmental impact report (EIR) for
the proposal had been certified by State Parks Director Ruth Coleman, and be requested that the
Commission consider the EIR as they perform their decisions as a responsible agency.

Commissioner Kogerman and Ms. Tobias engaged in a brief conversation concerning
the noticing requirements for Commission actions such as this and the process for noticing,.
Ms. Tobias explained that the action currently before the Commission was somewhat unique.
She explained that the Commission had no jurisdiction over the proposed project, but that it
did have the authority to approve classifications and general plan amendments. She explained
that the proposed project therefore required approval of the park unit classifications and general
plan amendment to proceed. Ms. Tobias noted that the California Environmental Quality
Act (CEQA) process was separate from approval of the project. She explained that
California State Parks was the “lead agency” for the purposes of CEQA and the
Commission a “responsible agency.” A final environmental impact report (EIR) which
had been certified by the Director of California State Parks was being brought to the
Commission, which then, as a responsible agency, must make a decision to allow the
project to proceed. 1f approved by the Commission, authority to approve the project would
then be made by the Director of California State Parks. Commissioner Kogerman and Kathryn
Tobias also discussed whether or not there existed any legal impediment to the Commission
making a decision at this time. Ms. Tobias stated that she did not believe any such impediment
existed. (emphasis added)

Clearly, the State Parks staff knows what the duty is of the State Park and Recreation Commission is
relative to the approval of a final EIR, such as the one for the Malibu Lagoon “Restoration and
Enhancement Project.”

As a reader can easily see, it was the Department’s practice as late as this past October to bring an agenda
item to the State Park and Recreation Commission for “consideration and possible action on the
Department recommendation to review and consider a Final Environmental Impact Report” and to
adopt a general plan amendment for a project restoration. In addition, according to page 9 of these
minutes, 61 individuals were afforded the opportunity to speak on this item and to have their concerns
considered as part of the deliberations by the State Park and Recreation Commission.

Had the public known this fact, and had this situation been brought to light at the October, 2010,
hearing, we are certain that the California Coastal Commission and its staff would have realized
this egregious departure from procedure and established law and asked that the final EIR be sent
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to the State Park and Recreation Commission for proper consideration prior to the determination
being made on a CDP by the Coastal Commission.

To clarify further, as stated in CEQA Guidelines section 15090, subdivision (a) (ezphases added):

“(a) Prior to approving a project the lead agency shall certify that:
(1) The final EIR has been completed in compliance with CEQA;
(2) The final EIR was presented to the decisionmaking body of the lead agency and that the

decisionmaking body reviewed and considered the information contained in the final EIR

prior to approving the project; and

(3) The final EIR reflects the lead agency’s independent judgment and analysis.”

See also CEQA § 21061 (emphasis added):

“An environmental impact report is an informational document which, when its preparation is
required by this division, shall be considered by every public agency prior #o its approval or
disapproval of a project.”

Finally, please note CEQA Guidelines § 15025 (emphases added):

“(a) A public agency may assign specific functions to its staff to assist in administering CEQA.
Functions which may be delegated include but are not limited to:

(1) Determining whether a project is exempt.

(2) Conducting an initial study and deciding whether or prepare a draft EIR
or negative declaration.

(3) Preparing a negative declaration or EIR.

(4) Determining that a negative declaration has been completed within
a period of 180 days.

(5) Preparing responses to comments on environmental documents.
(6) Filing of notices.

(b) The decisionmaking body of a public agency shall not delegate the following
functions:

(1) Reviewing and considering a final EIR or approving a negative
declaration prior to approving a project.
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(2) The making of findings as required by Sections 15091 and 15093.”

After an exhaustive search of minutes from the State Park and Recreation Commission minutes, as well as
after review of a Public Records Act reply that was received by citizen John Davis from State Parks
counsel (see attachment A to this letter), we are persuaded that the decisionmaking body for State Parks,
L.e., the State Park and Recreation Commission, was derelict in its duties to review or consider approving a
final EIR and in making findings of that EIR.

While there is a set of findings that can be found, there is no evidence that these findings were ever
considered or approved by the decisionmaking body for State Parks, i.e., the State Park and Recreation
Commission.

Had the public known these facts, and had this situation been brought to light at the October,
2010, hearing, and had Commissioners properly considered these facts along with the
requirements of the law, we believe that the California Coastal Commission and its staff would
have realized this egregious departure from procedure and established law and asked that the
final EIR be sent to the State Park and Recreation Commission for proper consideration prior to
the determination being made on a CDP by the Coastal Commission.

GENERAL PILAN UPDATE TO MALIBU LAGOON STATE PARK ALSO NOT APPROVED

Besides approving the “project” that was the subject of the EIR, the State Park and Recreation
Commission was also required to consider and approve an update to the General Plan for this particular
park unit, the Malibu Lagoon State Park.

Following is an excerpt from the Public Resources Code which covers the responsibilities of the State Park
and Recreation Commission related to the General Plan.

CAL. PRC. CODE § 5002.2: California Code — Section 5002.2

(a) Following classification or reclassification of a unit by the State Park and Recreation
Commission, and prior to the development of any new facilities in any previously
classified unit, the department shall prepare a general plan or revise any existing plan, as
the case may be, for the unit.

The general plan shall consist of elements that will evaluate and define the proposed land
uses, facilities, concessions, operation of the unit, any environmental impacts, and the
management of resources, and shall serve as a guide for the future development,
management, and operation of the unit.

The general plan constitutes a report on a project for the purposes of Section 21100. The
general plan for a unit shall be submitted by the department to the State Park and
Recreation Commission for approval.

(emphases added.)
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The code goes on to explain what exemptions there might be for such a general plan revision or update,
and clearly this project does not fall into those allowed exemptions. The added amphitheatre, bird blinds
and other interpretive exhibits, as well as the complete re-contouring of the wetland area itself all point to
the need for a general plan update, which was never prepared by the State Parks staff nor considered or
approved by the State Park and Recreation Commission. In addition, approval of contracts related to
this project development should have been properly agendized, considered and voted on by the
State Park and Recreation Commission. They were not.

PROJECT TIMING, CRITICAL HABITAT DESIGNATIONS

While we still have grave concerns about the project timing and critical habitat designations, staff

has outlined places in the record which appear to show that these concerns were, indeed, before the
Commission when it made its decision, albeit a decision that did not take into consideration the

important needs of the species which have had their habitat harmed and altered, in some cases
irretrievably. Still, there is at least one specific concern related to these imperiled species issues which was
only brought to light at the beginning of construction for the project.

Specifically, we do not think the size of the berm that was placed atop and nearby the habitat
where Tidewater Goby (Eucyclogobins newberryi) breeding was shown to have been taking place in
the 2005 surveys was going to be as wide or intrusive into the main lagoon as it is. It was
never revealed in the record prior to the October 2010 Coastal Commission decision that the size
of this berm would be sufficient to accommodate large trucks and heavy equipment traversing it.

Repeatedly, in the record, it is claimed that no work will be done in the main lagoon or the main

channel, and so it was likely inferred by the Commission and its staff, as it was by the public, that

the breeding areas of the Tidewater Goby that have been historically characterized as being in the

“main lagoon” or the “main channel” would not have been harmed by a berm of inconsequential

size. However, as the berm was being constructed, we were horrified to see that the berm was a big and
wide as it is and is indeed exactly where one of the prime breeding areas for Tidewater Goby was identified
in the 2005 Swift & Dagit survey.

PUBLIC ACCESS

Despite the replies in the staff report to our public access concerns, we still maintain that during the public
hearing for the Coastal Commission permit for this project, it was repeatedly stated that public access
would not be impeded during construction and that access to the beach would be open. Itis easy to
believe that the permit would never have been granted otherwise.

At no time during the permit approval process did the public understood or been informed, nor was the
Coastal Commission itself informed that public access to Surfrider Beach’s 3 point would be atop a
constructed dike or berm that is wide enough for large construction trucks and heavy equipment to
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traverse over. Concerns re: ADA compliance, wheelchair accessibility, stroller accessibility and other
safety concerns were never vetted or addressed.

Given the continued reassurances by project proponents that the “Malibu Lagoon Restoration &
Enhancement Plan” that public access WOULD NOT BE IMPEDED, it is shocking and completely
unacceptable that public access provisions to an area that is one of southern California’s most popular
beach destinations — in the height of summer tourism season — is being treated so cavalierly by the
state agencies that are carrying out this plan. Those who participated in the October, 2010, hearing
on this issue are convinced that this permit would never have been granted had such egregious
blocking of public access from this important coastal region during heavy summer use were known
and understood at the time.

This issue would likely have also had further sunlight shining on it had the State Park and Recreation

Commission and its State Parks employees not abandoned its duties by avoiding the requirement to
approve this project as required by law.

TEST FOR REVOCATION:

Beginning on page 13 of the Coastal Commission’s staff report for this revocation hearing, the
grounds are laid out as follows, with our conclusions based on these stated tests and the information
presented above and attached.

Re: Test #1 — your staff report states:

“Grounds for revocation under Section 13105(a) of the Commission’s regulations can
be reduced to three elements or tests, all of which must be satisfied for the Commission
to grant revocation:

Test 1: Did the application for Coastal Development Permit 4-07-098
(California Department of Parks and Recreation) include inaccurate,
erroneous or incomplete information in connection with its application?”

The information provided eatlier in this letter is sufficient to show that, yes, indeed, State Parks and its
agents (including Santa Monica Bay Restoration Foundation, Heal the Bay and State Coastal Conservancy)
erroneously represented (or provided incomplete information) about the “final” nature of the EIR, and
whether or not the project and its planning documents (including EIR and General Plan amendments/
updates) were propetly or legally approved.
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Re: Test #2 — your staff report states:

“Test 2: If the applicant included inaccurate, erroneous or incomplete information
bl ol
was the inclusion of such information intentional?

Neither the Coastal Act nor the Coastal Commission regulations define

the term “intent” for purposes of determining whether an applicant has
intentionally submitted inaccurate, erroneous or incomplete information

to the Commission. In general, the Commission may conclude that there
was intent based on “the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs.” (14 C.C.R. Section
13065). The law related to fraudulent misrepresentation, however, explores
the definition of intent in the context of misrepresentation of facts, which is
what is at issue in a revocation hearing. As a result, this area is instructive
to the Commission when it considers a revocation request.

One element of a claim for fraudulent misrepresentation is the intent to defraud
or induce reliance. Cicone v. URS Corporation 183 Cal. App.3d 194, 200 (1986).
In establishing this element, “the only intent by a defendant necessary to prove
a case of fraud is the intent to zzduce reliance. Moreover, liability is affixed not
only where the plaintiff’s reliance is intended by the defendant but also where

it is reasonably expected to occur.” Lovejoy v. ATET Corp. (2001) 92 Cal. App. 4™
85, 93, (2001). (emphasis in original.) Thus, a defendant may be liable for fraud
even for unanticipated reliance by a plaintiff. Id. at p. 94. In addition, a party’s
intent to induce reliance may be inferred from his or her failure to disclose facts
as required by statute. Lovgjoy v. ATST Corp. 119 Ca. App. 4™ 151 (2004).
Thus, the Commission may infer that the applicant intentionally submitted
inaccurate, erroneons or incomplete information if it finds that the applicant
failed to disclose facts as required by the Coastal Act.” (emphasis added)

It is clear in the repeated testimony from the October 2010 Coastal Commission hearing cited above
that the applicant and its partners and agents intended to induce reliance on the EIR — an EIR
that was not ever approved or relied on it approval of a project, contract approvals or general plan
amendments or updates by the appropriate responsible agency, the State Park and Recreation
Commission — and that information — that the State Park and Recreation Commission did not ever
take such action was part of the “erroneous, inaccurate or incomplete information” that, by definition,
was not considered when this CDP was approved.

In other words, State Parks failed to disclose the facts that the State Park and Recreation Commission
failed to perform its duties under the numerous Public Resource Codes stated outlined in this letter.
Therefore, the answer to Test #2 is “yes.”
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Re: Test #3 — your staff report states:

“Test 3: If the answers to both Test 1 and Test 2 are yes, would accurate and
complete information have caused the Commission to require additional or
different conditions or to deny the application?”

Given such complete and strong reliance on what was represented to be a “completed,” “approved”

and “final” EIR, including reliance on its many mitigation measures, it is a no-brainer to determine

that — had this information been before the California Coastal Commission prior to its decision on
October 2010 - the Commission would have required that the EIR be sent back to the State Park
and Recreation Commission for consideration, proper hearing and approval, and also would have
likely required as a condition of approval that additional approvals of financial contracts and
general plan amendments and/or updates be considered and approved prior to the Coastal
Development Permit being issued. Therefore, the answer to Test #3 is also a “yes.”

DUE DILIGENCE:

Because this is all new information, only coming to light that the information was not revealed by the
applicant - since the start of the project the first week of June, about:

e the size and breadth of the berm being constructed in the Tidewater Goby habitat
considered part of the “main lagoon” or “main channel”;

* the new information about public access being diverted to the berm:

as well as the most egregious of these facts being considered under this revocation hearing
(only discovered during research of the past few recent weeks)

e that there was a complete dereliction of duties by State Parks and its decisionmaking
body, the State Park and Recreation Commission, in terms of project, general plan and
EIR approvals, the issues we are asking you to consider now were filed with complete
due diligence and as quickly as possible to compile the appropriate information.

Legally, you must approve the revocation of this permit and require the State Park and Recreation
Commission cure its dereliction of duties.

From a practical standpoint, we recognize that the project has already begun and had

already brought substantial damage to the resources of Malibu Lagoon State Park. We also
recognize and believe, based on the opinions of several expert biologists with whom we have
conferred, that additional damage to the ecosystem and the surfing waves that are the essence
of Malibu Surfrider Beach could be avoided if the project were stopped and agencies, advocates,
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community leaders and biological & hydrology experts were to be called together to determine
what is best for the project site in light of the new science (see Dr. Longcore’s letter), the
habitat needs of rare and imperiled species and the current circumstances.

Due to all of the facts presented herein, and according to the provisions of the law, we ask that the
Commission revoke the permit for this project, order a stop of the project, and call the interested
parties together as quickly as possible for a mediation to determine what is acceptable to go forward
in order to minimize damage to coastal resources and to public access, while insuring that the public’s
due process rights are respected and that State Parks is held accountable for its severe departure from
its required duties and compliance with the law.

Sincerely,

Marcia Yanscorr /s/ Robest van de Hoek, s/

Marcia Hanscom Robert van de Hoek

Executive Director President & Wildlife Biologist
WETLANDS DEFENSE FUND COASTAL LAW ENFORCEMENT
Protecting wetlands ~ the cradle of life ACTION NETWORK (CLEAN)
322 Culver Blvd., Ste. 317 181 Culver Blvd.,Ste. C

Playa del Rey, CA 90293 Playa del Rey, CA 90293

(310) 821-9045 (310) 877-2435

cc: The Law Offices of James Birkelund
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CALL TO ORDER

Legal notice having been given, Commission Chair Caryl Hart called thismeeting of the CaliforniaState
Park and Recreation Commissionto order at 9:05a.m. The Chair thanked everyone attending the meeting
and then introduced the commissionersand California State Parks staff who were present.



AGENDA ITEM 1.
APPROVAL OF MINUTES OF THE JULY 8, 2011 MEETING IN SACRAMENTO

Chair Hart asked if there were any changesto the draft minutes of the Commission’sJuly 8, 2011 meeting
in Sacramento. There being none, the Chair noted that reading of the minuteswould bewaived and the
draft minutes hereby approved by the Commission.

REPORT FROM CLOSED SESSION OF OCTOBER 20, 2011 AT D.L. BLISS STATE PARK

CdliforniaState Parks' Chief Counsal Ann Mal colm reported that during the Commission’s October 20,
2011 closed session meeting, which was conducted at D.L . Bliss State Park pursuant to CaiforniaGov-
ernment Code Section 11126(€)(2)(b), there were no reportabl e items and no action had been taken by the
Commisson.

AGENDA ITEM 2.
CHAIR’S REPORT, COMMISSIONER REPORTS/COMMENTS, RECOGNITIONS

The Chair explained that thisagendaitem provided an opportunity for commissionersto comment on
mattersof interest, conduct committee business, and providerecognitions. Chair Hart asked if the Com-
missioners had any mattersto discussor report. Therewere no comments or reports.

Chair Hart then asked Commissioner Tommy Randleto read thelist of employeeswho had recently
retired from careerswith California State Parks. Thislist, representing retirements announced since the
Commission’sJuly 8, 2011 meeting, represented over 547 yearsof serviceto thecitizensof Cdifornia:

Jeanne Akin, San Diego Coast District ......ccccoeveeeeiienicnienne. 33years, 6 months
Laurel Belton, Acquisition & Development Divison............. 21 years, 8 months
LyndaBurman, Central Valey District...........ccceeveeiiveinnenns 4 years, 9 months
Karen Call, SantaCruz DIStricCt ........cccceveeveeneee e 11 years, 11 months
Danny Collier, SerraDiSHliCt ........cccvevveceiieceeseee e 7 years, 1 month
CharlesEdgemon, SantaCruz DistriCt .........ccccevereieniennene 30years, 6 months
WayneFiske, San LuisObispo Coast Didtrict ..................... 13years

Matalie Jackson, Contracts & Assessments..........c.ccveeueeee 24 years, 10 months
Sheryl Lawton, Diablo VistaDistrict.........cccevveceiieiiennnnne 27 years, 6 months
DianeMcGrath, San LuisObispo Coast Didtrict ................. 31years, 4 months
DennisMcSweeney, Russian River/Mendocino Digtrict ...... 12 years, 6 months
Mark Michaski, American River Digtrict............cccceeveeneen. 26 years, 7 months
Steven Nestor, Orange Coast District ..........ccccceeecveevineennen. 11 years, 7 months
Alphonso Pepito, AngeleSDISHTICL .........cccvevveeceecieceeieee 29years, 1 month
RitaPerry, SierraDIstriCt ........ccoeeveeevieseece e 3years, 6 months
Jeanette Pinion, San LuisObispo Coast Digtrict .................. 16 years, 3months
Joyce Sathre, Headquarters ..........ccoceeeeeeveeccieecie e 32 years, 9 months
Joan Schneider, Colorado Desert District .........cccveecieeenennns 12 years, 10 months
Wallace Schwab, Tehachapi District ..........ccccovveevveiecinnen, 10years, 7 months
William Soule, Officeof Historic Preservation .................... 34 years, 3months
DeborahViney, Grants& Local ServicesDivison.............. 21 years, 10 months
Gary Waldron, Northern ServiceCenter ..........ccoeveveeineennee. 26 years, 8 months
Paul Walsh, San LuisObispo Coast District ..........cccceevenee. 9years, 6 months
Scott Wassmund, Northern Field Division ..........ccccceeveneee. 31years, 4 months
SuzanneWestover, Russian River Sector ..........cccvvveveeninnne 26 years, 9 months
Warren Westrup Jr., Northern Service Center .................... 35years, 4 months

Commissioner Randle and Chair Hart expressed their gratitude to these employeesfor their service.



AGENDA ITEM3:
APPROVAL OF SPECIAL REDWOOD GROVES

Chair Hart asked Commissioner Maurice Johannessen to read the requeststhat had been madeto estab-
lish special redwood grovesin California State Park System units. Commissioner Johannessen read the
following grove requests and made amotion to approve these groves, the motion was seconded by Com-
missioner Paul Junger Witt:

Asrequested by Save the Redwoods L eague:

LouisAgassizand Inez Greene Test Grove
in Humbol dt Redwoods State Park
the estate of Frederick H. Test, donor

SueAnn, Joy and Donald Rhynard Grove
in Butano State Park
Donald and Joy Rhynard, donors

The commissionersvoted unanimoudly to adopt the resol utions establi shing these special redwood groves.

AGENDA ITEM 4
DIRECTOR’'S REPORT

Chair Hart introduced CaliforniaState Parks Director Ruth Coleman to present her Director’s Report.
Director Coleman explained that as each of the commissionershad received awritten copy of her report,
shewould beusing thistimeto provide an update on State Parks' budget situation.

Director Coleman referred the commissionersto her written Director’s Report which included alist of
park unitswhere successful effortswould keep these parks open despite significant budget reductions. The
Director explained that 14 park unitsthat had been slated for closure could be kept open through partner-
ship agreements establi shed with private citizens, cooperating associations, cities, counties, and the Nation-
a Park Service. She added that given the busy summer season and already-reduced staffing theseresults
had been obtained through effortsthat had only been madein earnest since Labor Day 2011. Director
Coleman noted that State Parkswas particularly pleased with the National Park Serviceand severd
counties, including SonomaCounty, that had expressed willingnessto assist CaliforniaState Parks.

The Director a so explained that Governor Jerry Brown had recently signed legidation (AB42) that provid-
ed State Parkswith anew tool that permitted operating agreementswith non-profit entities. She added
that State Parks had created an interdisciplinary teamto review thelegal, administrative, and other ques-
tionsthat would arise during the creative devel opment of operating agreementsto keep parks open.

Director Coleman next explained how the employeelayoff process could beimplemented at California
State Parks. She explained that thefirst step wasto identify positionsthat could be eliminated. The Direc-
tor noted that whilethe processwas as ow-moving oneit was believed that significant savingswould be
achieved from the eimination of positions. Director Coleman added that it was expected that in thefollow-
ing year position eliminationswould impact al park units. She noted that these position eliminationswould
beapainful, difficult process, heavily regulated through the state Department of Personnel Administration.
Director Coleman added that it was especially challenging for State Parks staff to address potential em-
ployeelayoffswhileat the sametimeworking to devel op alternativesto park closures. Shecalled the
commissioners’ attention to thevariety of park closure alternativesincluded inthewritten Directors Re-
port, and explained that each park unit required aunique approach. The Director added that while State
Parks staff were organizing to addressthese challenges, it remained adifficult timeto bein state service.

Director Coleman noted that State Parks’ staff were extraordinary and highly dedicated, asthe commis-
sionershad undoubtedly noted. Staff were devel oping new, innovative strategiesto create arevolving fund



for investmentsthat could generate additional revenueto parks. The Director also explained that staff
werelooking at that devel opment of new special eventsand other aspects of park operation, including
aternativefee schedulesand new types of pay machines, that could generate additional revenue.

The Director pointed out that today’s California State Parks was much more reliant on revenue generation
that it had been in the past. She explained whilethe 2012-2013 State Parks budget depended on the state's
general fund for 28% of itsfunding, over 90% of the department’ s budget was supplied by the general
fund when Governor Brown wasfirst governor inthelate 1970sto early 1980s. Director Coleman noted
that in 2011 Governor Brown had inherited adepartment that is much more heavily dependent on revenue
than it had been, even though State Parks received some fundsfrom taxes on gasolinefor off-highway
vehicles. The Director closed her presentation and asked if there were any questionsfrom commissioners.

Chair Caryl Hart asked if there were any questions. There being none, the Chair acknowledged theterrific
work and theincredibly difficult challengesthat State Parks staff throughout the state had faced and
would continueto facefor the foreseeablefuture. Chair Hart stated that in park closuresthe department
wasfacing the most difficult challenge of itsexistence, and she expressed her appreciation to the National
Park Servicefor taking on the management duties of some State Park System units. She added that the
time had cometo devel op new, innovative model sfor partnerships, aswell as creating new ways of con-
ducting all State Parksbusiness.

AGENDA ITEM5:
PUBLIC HEARING

Chair Caryl Hart opened the public hearing portion of the meeting at 9:20 am. The Chair explained the
speaker registration process and noted that given the large number of speakerswho had already registered
it was her desirethat individual srestrict their commentsto two minutes each. The Chair also requested
that speakers state their names beforethey begin. Chair Hart added that the Commission wasvery inter-
ested in what everyone had to say.

ITEM5A:
Consent ltems

Noting that agendaitems5A I, 11, and 111 related to concessions operations were being presented to the
Commission on consent, the Chair asked California State Parks Director Ruth Director Coleman to pro-
vide additional information on agendaitem 5A-I1.

Director Coleman explained that in anticipation of park unit closures, CaiforniaState Parkswas seeking to
obtain authority to enable the department to consider operation by private concessionaires of asmany as
29 State Park System unitscurrently listed for closure. The Director stated that thisdid not mean that the
department would be adopting concessionsfor all 29 of thelisted parks, but only that the authority to do so
would makethis possible should it be determined that such arrangementswere appropriate. Shealso
explained that the park units could be operated individually or bundled together as necessary. Director
Coleman a so explained that no decisions had been madeto actually enter into concession contractsfor
any of the 29 units, as state law required that the Commission first make adetermination that the conces-
sionswere compatiblewith park unit classificationsand general plans, and that such proposalsalso be
approved by the state Public Works Board. Shereferred the commissionersto the staff report they had
received on thisagendaitem, and noted that the Commission’s Concessions, Enterprise, & Fisca Commit-
tee—Commissioners Bill Kogerman and Paul Junger Witt — had determined that concessionaires should
be considered as possible operators of some park unitsthat were slated for closure, and that they had
aready approved thisitem, which alowed theitemto be presented to the full Commission on consent.

Director Coleman clarified that the reason the department was are abl e to make acompatibility determina
tion now, before proposal sfor specific concessi ons had been submitted, wasthat only concessionsthat
were consistent with current park operationswould be considered. She provided the example of parksthat



currently offered avisitor center and camping; concessionsfor such unitswould only be considered if they
provided for the continued operations of thesefacilities. The Director stated that if aconcession proposal
involved achangein operation of theunit and atotal investment or estimated annual gross salesin excess
of $500,000.00 that project would be brought to the Commission for aseparate compatibility determination.

Director Coleman noted that California State Parks had devel oped amultidisciplinary team to prepare
Requestsfor Proposals (RFPs) that would alow avariety of entities—including cities, counties, and non-
profit organizations—to submit proposal sto operate el ements of apark and groupsof park units. Shealso
explained that CaliforniaState Parks already employed operating agreementsthat allowed citiesand
countiesto operate units of the State Park System.

The Director stated that through this proposal and other efforts California State Parkswas attempting to
provideitself thelargest variety of opportunitiesthat would keep park unitsopen and availableto the
public. She concluded by noting that if the Commission approved thisitem it would betaken to the state
Public Works Board in thefollowing month, after which the department woul d begin devel oping RFPs.

Chair Caryl Hart thanked Director Coleman and noted that shewould be pulling agenda concessionsitem
5A-11 from consent to permit further discussion. The Chair then announced that the Commission would
now consider agendaitems5A, | and 111.

ITEM5A-I:
Concurrence on the Director’s appointments of Donald Kraemer,

Ron Smith, Judy Teunissen, Alan Washburn, and Pati Weir to the board of the
California Citrus State Historic Park Non-Profit Management Corporation

ITEM 5A-II;
Determination of compatibility of the concession contract for the operation of the
statewide reservation system in accordance with Public Resources Code Sections
5010.1, 5080.03, 5080.20, and 5080.23

There being no registered or unregistered speakersfor theseitems, Chair Hart asked for amotion from
the Concessions, Enterprise, & Fiscal Committeeto approveitems5A, | and 111. Commissioner Paul Witt
made amotion for approval. The motion was seconded by Commissioner Bill Kogerman. The commission-
ersvoted unanimously to approve agendaitems 5A-I and 5A-11 asdescribed above.

ITEM 5A-II:
Determination of compatibility of concession contracts for the operation of multiple state
park units slated for closure effective July 1, 2012 in accordance with Public Resources
Code Sections 5080.03, 5080.16, and 5080.20

Chair Caryl Hart asked if commissionerswished to comment on agendaitem 5A, I1. Therebeing no
commentsor questions, Chair Hart stated that given theimportance of thismatter she had pulled thisitem
from consent so that the Commission could obtain further information. She explained that this proposal
created the potential for concessionairesto manage State Park System units, something that had not been
doneinthe past. The Chair asked State Parks Director Ruth Coleman to comment on the status of negoti-
ationswith non-profit organizationsin devel oping operating agreementsfor parks, and to provideinforma
tion on how thisfitinto thelarger plan to devel op concession proposal sfor the operation of park units.

Director Ruth Coleman explained that the department was only in the early stages of thisprocessand that
the situation varied considerably from park unit to park unit. She noted that while at some parksthere
already existed well-organized, high-performing non-profit organi zationsthat had demonstrated their ca
pacity to manage apark, other units had no such arrangements. Director Coleman al so noted that she
wished to make clear that whilethis proposal was not typical, there had been precedentsfor the operation
of State Park System unitsby concessionaires. She cited the examples of LimeKiln State Park, Gray



Whale Cove State Beach, and Turlock L ake State Recreation Areaas parks where campgrounds and
virtually entire park units had been operated by aconcessionaire. Director Coleman added that such
operations had not previously been attempted on aslarge ascal e as suggested in the current proposal.

Director Coleman continued that some of CaliforniaState Parks' existing non-profit organi zations ap-
peared to be capabl e of operating specific parks. She stated that other opportunitieswith the Central
Valley parksdated for closure, for example, did not have existing, organized non-profit partners. The
Director explained that acompetitive bid processwas being devel oped to find operatorsfor these units.
She added that the processwould include the encouragement of partnerships between non-profit and for-
profit entities, in the hope of taking advantage of their respective strengths. Director Coleman emphasized
that the situation at each park unit was different and would be considered on acase-by-case basis. Chair
Hart thanked Director Coleman for providing thisinformation.

Again noting theimportance of thismatter, Chair Hart stated that she wished to appoint an ad hoc commit-
teeto consider issuesrelated to the closure of State Parks System units. The Chair announced that she
would represent Northern Californiaand that Commissioner ElvaYanez would represent Southern Califor-
niaon thiscommittee. She added that Commissioner Yanez' s significant experiencein parks, open space,
and environmental issues made her uniquely qualified for thisappointment. The Chair asked for Commis-
sion approval of the establishment of thiscommittee, but wasreminded by State Parks Chief Counsel Ann
Mal colm that the Commission Chair possessed authority to create committees, meaning that Commission
approval was not required to establish such acommittee.

Chair Hart stated that she wished to encourage discussion of thismatter and recognized Commissioner Bill
K ogerman. Commissioner K ogerman requested clarification of the new committee’ srole. He added that
the Commission’s Concessions, Enterprise, & Fiscal Committee had already considered the matter of
concessionsasthey related to the operation of State Park System unitsand recommended that the propos-
al beapproved in order to providethe Director of CaliforniaState Parks maximum flexibility in establishing
contractsfor the operation of State Park System units by entities outside of the department.

Chair Hart explained that the ad hoc committee woul d addressissues pertaining to the broader issue of
park closures. She added that the committee and the Commission would provide an interface between the
commissioners, the public, and the department to ensure that discussion of this subject continued toinvolve
theCommission.

Chief Counsel Ann Malcolm noted that any findings, recommendations or actionsof the new committee
would need to be brought back to the Commission for approval, aswasthe casewith the Commission’s
Concessions, Enterprise, & Fisca Committee.

Chair Hart provided an example: Should it be suggested that the Commission conduct hearingsthroughout
the state on theissue of park closure, the ad hoc committee would work with the department to determine
the necessity and appropriateness of such aproposal. The Chair a so explained that the committee could
work with the department on the devel opment of operating agreements or concession contractsfor park
operation. Chair Hart stated that sheintended the ad hoc committeeto provide amechanism for continu-
ous conversation between the department and the Commission.

Therebeing no further discussion on the ad hoc committee, Chair Hart recommended that the Commission
approve agendaitem 5A-I1, with the understanding that rel ated items woul d be brought back to the Com-
mission for further discussion of the department’ sintentionsand next steps once approval of the state
Public Works Board had been obtained. The Chair asked for amotion confirming thisaction.

A motion to approve agendaitem 5A-11 was made by Commissioner ElvaYanez, and seconded by Com-
missioner Tommy Randle.

Commissioner Bill Kogerman asked for clarification asto whether or not the proposal beforethe Commis-
sion had not aready been addressed in this agendaitem as approved by the Concessions, Enterprise, &
Fiscal Committee.



Chief Counsal Ann Malcolm stated that theitem, as presented to the Commission on consent, would have
allowed the department to bring the matter to the state Public Works Board and to negotiate potential
concession contracts. Ms. Mal colm stated that she understood that after Public Works Board approval,
individual proposalswould be brought back to the Commission for consideration.

Atthispoint Chair Caryl Hart clarified that her proposal wasthat once Public Works Board approval had
been obtained for these projects, the department woul d then return to the Commission and present their
plansfor moving forward. Chair Hart stated that she wished to beinformed of the status of Requestsfor
Proposal sand operating agreements, adding that it was her intention to encourage communi cation between
the department and the Commission, thereby providing amechani sm to enhance communication withthe
public on the subjectsof park closures, potential concessions, and operating agreements.

Commissioner ElvaYanez noted that it wasvitally important to assessthe capacity of potential partnersas
concess on and operating agreements move forward. The Commissioner explained that everyoneinvolved
should be highly aware of partners’ ability to manage the proposed concessions, and that their capacity to
do so should beamatter or record. Commissioner Yanez added that the current major budget reductions
had afar-reaching affect, and that there should not be unreasonabl e expectations of partners’ abilities; that
partner organizations' capacity to manage park unitsshould be continually identified and documented.

Chair Hart stated that the commissioners appeared to bein agreement asto the action onthisitem. She
reminded the commissionersthat amotion had been made by Commissioner ElvaYanez, and seconded by
Commissioner Tommy Randle. The Chair called for avote. The commissionersvoted unanimoudy to
approve agendaitem 5A-I1 as described above, on the condition that such mattersbereturned to the
Commission once approval had been obtained from the state Public Works Board.

ITEM 5B:
Consideration and possible action on the Department recommendation to Adjust the
classifications of Lake Valley State Recreation Area and Washoe Meadows State Park to
restore the Upper Truckee River and floodplain by relocating a portion of Lake Tahoe
Golf Course out of the river, which involves a transfer of more environmentally
sensitive land from Lake Valley State Recreation Areato Washoe Meadows State Park
and the transfer of less sensitive land from Washoe Meadows State Park to Lake Valley
State Recreation Area

ITEM5C:
Consideration and possible action on the Department recommendation to review
and consider the Final Environmental Impact Report for the Upper Truckee River
Restoration and Golf Course Relocation Project and adoption of the general plan
amendment for Lake Valley State Recreation Area

Chair Hart stated that in addition to the briefing and material s provided to the commissionersin advance of
today’ s meeting they would now hear ashort presentation on thisagendaitem from California State Parks
Planning Division Chief Dan Ray. The Chair added that she wished to have commissionershold their
guestionsand commentsuntil after al of the public speakers had addressed the Commission.

Mr. Ray described L ake Valley State Recreation Areaand Washoe M eadows State Park and the rel ation-
ship between thesetwo units. He provided background onthe parks' long and varied history of devel op-
ment and use. Mr. Ray explained how the properties had been used by the Washoe peoples, and how in
more recent times portions of the property had beenlogged, operated asadairy farm, and how ranches
had been established in the meadow areas. He described how the Upper Truckee River had been straight-
ened to permit more efficient transportation of ogs, and how the meadows had been drained and areas
quarried for sand and gravel. A strip for automobile drag racing had once occupied aportion of the park,
and residentia subdivisions separated the park property from adjacent nationa forest lands.



Mr. Ray further explained that the entire site had been proposed for development in the 1970s, and he
described how it was only through the process of settling litigation that the State of Californiacameto
purchasethe property, which wasthen transferred to California State Parks. He al so described how the
property’ sexisting golf courseled to thedivision of the unit into units classified as staterecreation area
and state park. The purposeidentified for Lake Valley State Recreation Areaincluded keeping the 18-hole
golf course availableto the public aswell as providing year-round recreation whilerestoring the Upper
Truckee River and providing abalance between recreation and hei ghtened environmental protection.

Mr. Ray provided statisticsrelated to recreation in the South L ake Tahoe area, noting that approximately
30 thousand rounds of golf were played annually, about two-thirds of these enjoyed by visitorsfrom outside
the Tahoe area. Helisted detail sof the recreational opportunitiesprovided by the parks, noting that the
cost of an 18-holeround of golf at the Lake Valley State Recreation Areacoursewas presently only
around $80.00 compared to approximately $200.00 at the nearby privately-owned golf courses.

Hefurther described the resources and attributes of the portion of the property that had been established
asWashoe M eadows State Park. Mr. Ray noted that this park’s purpose wasto preserve and protect the
wet meadows around Angora Creek and the Upper Truckee River, adding that the purpose statement for
the park a so acknowledged the common lodgepol e pineforeststhat surround the meadows, aswell asthe
archeological and historic sitesand the recreational usesof the park. He noted that whileageneral plan
had been adopted for Lake Valley State Recreation Area, no general plan existed for Washoe M eadows
State Park. Mr. Ray explained that thiswas not unusual, in that most of the State Park System unitsin the
Lake Tahoe Basin did not have general plans; he added that wasthiswas not anindication of apark’s
importance.

Mr. Ray provided detailson the proposal to adjust the classification of Lake Valley State Recreation Area
and Washoe M eadows State Park to allow some of the golf course holesto be moved, thereby permitting
restoration of the Upper Truckee River. He provided detail srelated to the environmental conditionsand
explained how therestoration project planned for State Parks property was one of five componentsof a
comprehensive program to restore the Upper Truckee River. He specified that the adjustment of classifi-
cationsinvolved only around 40 acres of the park property; approximately 5% of thetotal acreage. Mr.
Ray also explained that the proposal was consistent with established goalsfor these parksthat had existed
sincethe property was acquired. He provided detail s of the sciencethat had been employed, and helisted
specificsof changesto thetwo parks, including the additional recreation opportunitiesand public access
that would be provided by the restoration of the Upper Truckee River. Mr. Ray a so described the archeo-
logical sitesand cultural resources on the park properties, and the plansfor protecting these resources.

Inconclusion, Mr. Ray reiterated that the proposal before the Commissionwould allow for therestoration
of the Upper Truckee River while affecting only about 5% of the park property, allowing the continued
operation of an 18-holegolf course, and providing additional recreation opportunities. Mr. Ray informed the
commissionersthat the environmental impact report (EIR) for the proposal had been certified by State
Parks Director Ruth Coleman, and he requested that the Commission consider the EIR asthey perform
their decisionsasaresponsible agency.

Commission Chair Caryl Hart thanked Mr. Ray and reminded the Commission that they were being asked
to consider two actions. The adjustment of the classifications of Lake Valley State Recreation Areaand
Washoe M eadows State Park, and ageneral plan amendment for Lake Valley State Recreation Area. She
asked if therewere any questionsfor staff beforeintroducing public comment; therewere no questions.
The Chair then explained that the Commission would hear public comment on both agendaitems 5B and
5C together, and she proceeded to call the 61 personswho had registered to speak on theseitems (see
pages 1 and 2 of these minutesfor acompletelist of registered speakers).

After thelast registered speaker Chair Hart asked if there were any unregistered speakers. There being
none, the Chair closed public comment on agendaitems 5B and 5C at 12:24 p.m. Chair Hart thanked the
speakersand then asked if staff would liketo respond to public comment at thistime. There being no staff



response at thistime, the Chair asked each commissioner inturn to sharetheir comments.

Commissioner ElvaYanez thanked the community membersand staff that had participated in thisproject.
Shenoted that the commissionersfaced adifficult decision, and she asked staff to explain the costs of the
river restoration project, how it would be funded, and how the phases of the project would proceed.

State Parks Planning Division Chief Dan Ray responded that it was hisunderstanding that the estimated
cost of the Upper Truckee River restoration project was approximately $5 million, and that the project
would be funded through the Tahoe Restoration Program and other sourcesthat could not otherwise be
used for park purposes. He added that the reconstruction of aportion of the golf course would be funded
by the concessionairethat operated the course, and that thisfunding would be acondition of any new
contract for operation of thefacility. Mr. Ray al so explained that new golf course holeswould be con-
structed prior to theriver restoration so that 18-hole play would not beinterrupted. Thiswould befollowed
by excavation of therestored river channels, and thefilling-in of the current, altered river channels.

Commissioner Yanez then asked about federal requirementsfor Total Maximum Daily Load (TMDL) as
required by the U.S. Clean Water Act, relating to the val ue of the maximum amount of apollutant that a
body of water can receivewhilestill meeting water quality standards. Mr. Ray asked one of the public
speakers, Robert Larson of the Lahontan Water Board, to address Commissioner Yanez's question.

Robert Larson replied that the restoration of the Upper Truckee River was acomponent of meeting the
federal mandate of the TM DL requirements. Mr. Larson added that the section of the Upper Truckee
River that ran through the state park property was one of the most degraded portions of theriver, and that
State Parks' restoration plan wasan important and critical implementation measurefor TMDL.

A brief discussion concerning thelegal consequences of not completing theriver restoration project took
place amongst Commissioner Yanez, Chair Hart, Planning Chief Dan Ray, and Robert Larson of the

L ahontan Water Board. They reached no conclusion asto thelegal consequences of not completing the
restoration, though Dan Ray noted that future degradation of the Upper Truckee River could subject State
Parksto enforcement action and penalties. Mr. Ray added that grant fundswere currently availabletoaid
intheimplementation of the restoration, and such funds may not be available at alater time.

Commissioner Tommy Randle stated that he was surprised to hear so many comments suggesting that the
subject was still be debated even though discussions of this project had continued through fiveyearsand
approximately 30 public workshops. The Commissioner added that hewould like to seethe community
completely satisfied with whatever decision was made. He expressed hisawareness of theimportance of
making adecision that the community, thosethat live nearby, would find acceptable.

Commissioner Bill Kogerman noted that while he understood his concern would be addressed at project-
level and not at today’s meeting, he opposed theidea of using asingle bridge over therestored river. He
added that hethought it would be valuableto have arespected golf professional consult onthefinal design
of thereconstructed courseto ensure aworld-classresult. Commissioner Kogerman also asked if eques-
trian usewas currently prohibited in Washoe M eadows State Park. Sierra District Superintendent Matt
Greenreplied that Public Resources Code required adistrict superintendent’sorder to allow equestrian use
inastate park, and that no such order was currently in place for Washoe M eadows State Park.

Commissioner Kogerman stated that one of the public speakers had commented that staff had not ade-
quately responded to comments. The Commissioner noted that he had read each of approximately 2,300
pages of related documents, and that he believed if anything staff had “gone overboard” in responding to
the many |ettersand commentsreceived. Commissioner K ogerman then asked staff to respond to the
legal challenge made by speaker Keith Wagner, representing the Washoe M eadows Community. State
Parks Senior Staff Counsel Kathryn Tobias responded.

Ms. Tobiasstated in response to Mr. Wagner’s comments about the resol utions the Commission would be
considering that these had been made availablefor public review. She added that the resol utions served
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essentially asaguidetoillustrate findingsthat have been made, and that if therewereissuesstill being
addressed at the time of the Commi ssion meeting —aswasthe case —resol utionswould not necessarily be
availablefor review well in advance of the meeting. Ms. Tobiasexplained that Commission resolutions
were not required to be noticed to the public in theway an environmental impact report would be noticed.

Commissioner Kogerman and Ms. Tobias engaged in abrief conversation concerning the noticing require-
mentsfor Commission actions such asthisand the processfor noticing. Ms. Tobiasexplained that the
action currently before the Commission was somewhat unique. She explained that the Commission had no
jurisdiction over the proposed project, but that it did havethe authority to approve classificationsand gen-
eral plan amendments. She explained that the proposed proj ect therefore required Commission approval of
the park unit classificationsand genera plan amendment to proceed. Ms. Tobias noted that the California
Environmental Quality Act (CEQA) processwas separate from approval of the project. She explained that
CdliforniaState Parkswasthe " lead agency” for the purposes of CEQA and the Commission a*“responsi-
bleagency.” A final environmental impact report (EIR) which had been certified by the Director of Cali-
fornia State Parkswas being brought to the Commission, which then, asaresponsible agency, must make
adecisionto allow the project to proceed. If approved by the Commission, authority to approvethe project
would then be made by the Director of CaliforniaState Parks. Commissioner Kogerman and Kathryn
Tobiasalso discussed whether or not there existed any legal impediment to the Commission making a
decision at thistime. Ms. Tobias stated that she did not believe any such impediment existed.

Commissioner Kogerman thanked speaker Huey Johnson for providing copiesof publicationsto the com-
missioners. The Commissioner then asked if therewere siteswithin the park that wereeligiblefor the
National Register of Historic Places. Planning Division Chief Dan Ray explained that 18 of the 22 known
archeological siteswould remainwith the property classified as state park, and that for thisreason not al
of the siteshad been evaluated for their eligibility to the National Register; only thethreesitesinvolvedin
the classification adjustment had been eval uated, and these were determined to be eligible.

Commissioner Kogerman noted the one speaker’scomment that the proposal beforethe Commission
would doublethe amount of golf courseaong theriver wasincorrect, and that in fact the proposal reduced
thelength of riversidefairwaysfrom over 6,000 feet to just over 800 feet.

Commissioner Kogerman also thanked by name severa of the public speakers and those who had submit-
ted written commentsfor their timeand insightful observations.

Commissioner Maurice Johannessen stated that his opinions on the decisions beforethe Commission were
conflicted. The Commissioner discussed hisconcernsregarding the restoration of the Upper Truckee
River, noting that hewasin favor of this. He added that he was conflicted when it cameto classifying
portions of Washoe M eadows State Park to allow golf course holesto be constructed there. The Commis-
sioner stated that he hoped those listening would understand the conflict of which hewas speaking.

Commissioner Paul Junger Witt thanked all of the meeting attendeesfor participating. The Commissioner
noted that he had heard that some park neighborsbelieved adecision had aready been made, and he
assured everyonethat thiswas not the case. He added that the commissioners cameto thismeeting and
the proposal s before them with open minds, and that their decisionswould be carefully weighed with the
knowledgethat it wasimpossi bleto make everyone happy. Commissioner Witt al so talked about the use of
environmentally sustainablefertilizer on golf courses, and how State Parks should insist that thisand envi-
ronmentally sensitive construction techniques be employed in therealization of the proposed project.

Chair Hart noted that Commissioner ElvaYanez wished to make additional comments. Commissioner
Yanez noted that prior to visiting the park site she had been skeptical of the proposal s beforethe Commis-
sion. Shethanked the public speakersand representatives of public agenciesthat addressed the Commis-
sion. Commissioner Yanez reminded all that the propertiesin question had been acquired and had become
State Park System unitsastheresult of adevel opment dispute, and that this decision had been madelong
inthe past. She expressed her concern for the archeological sitesand the continued protection and access
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tothesesitesby Native Californialndians. The Commissioner noted that thiswasadifficult decisonto
make, but in considering the revenue generated by the golf course, the need to keep the golf course 18
holesto ensureitssurvival, and the necessary restoration of theriver, the matter beforethe Commission
should bethought of aswhat had been called the “triple bottom line” —the environment, economic factors,
and the socid fabric of the community. Commissioner Yanez stated that she wished to honor the hard
work and commitment of the community members, State Parks staff, and scientistswho played arolein
the processthat resulted in the proposal s before the Commi ssion today.

Commission Chair Caryl Hart asked for clarification regarding funding for the golf course project. Plan-
ning Division Chief Dan Ray replied that State Parkswould not be loaning fundsto the golf concession-
aire, and that changesto the golf course would befunded by the concessionaire. State Parks Director
Ruth Coleman added that State Parkswould prepare aRequest For Proposal s (RFP) that would conces-
sionthe operation of the golf coursefor aspecific length of timethat would allow the operator to amortize
their investment. Director Coleman explained that taxpayersdid not pay for developmentslikethisin state
parks, rather the state entered into agreementswith concess onairesthat allowed amortization of invest-
ment; at the conclusion of these contractsthe state owned the asset — restaurant, golf course, etcetera.

Chair Hart stated that when devel oping RFPsfor concessions such asthisany interested party could
submit aproposal; such proposalswould not belimited to the current golf course operator.

Chair Hart continued her comments, noting that for many years shelivedinthe Lake Tahoe area, so she
was quitefamiliar with the areaand with the proposal s before the Commission. The Chair stated that she
wasvery appreciative of those who had been involved in the processto devel op these proposalsand to
thosewho participated in today’ s meeting. She also stated that the commissionersdid not merely follow
staff proposals, but that they invested considerabl e timein the consideration of the actions brought before
them. She noted that it would have made more sense for the meadow areas, now part of the state recre-
ation areg, to be part of the state park, adding that if the science and vision availabletoday had existed
when the park was established thiswould have been the situation when the parks were established. Chair
Hart noted that CaliforniaTrout, the U.S. Forest Service, the CaliforniaDepartment of Fish and Game,
and the Tahoe Regional Planning Agency all supported the proposal s before the Commission. Sheadded
that it was unfortunate that park neighborswerein conflict with State Parks over aspects of thismatter.
The Chair stated that she believed the golf course provided important recreation to the area, and that she
supported the compel ling proposal s beforethe Commission.

Commissioner Maurice Johannessen asked if theriver restoration project could be separated from the golf
course proposal. Commissioner Johannessen, Chair Hart, and Dan Ray discussed thismatter. Mr. Ray
noted that any future RFP for the golf course would come before the Commission for adetermination that
the concession was consi stent with the park classification and general plan. Chair Hart noted that the
Commission’sdecision wasonly one stepinaprocessthat required additiona approvalsin order to pro-
ceed, and that the proposal’s“ Alternative 3" provided for river restoration with areduced, 9-hole golf
course. Commissioner Johannessen stated that though State Parks could facelegal challengesoncea
positive decision was made, staff believed that the proposal s bef ore the Commission presented the best
availableoption. Mr. Ray confirmed that thiswas CaliforniaState Parks position onthe matter.

Chair Caryl Hart noted that she would now ask for action on agendaitems 5B and 5C. Sheread aloud
agendaitem 5B, the proposal to adopt the resol ution before the Commission adjust the classifications of
LakeValley State Recreation Areaand Washoe M eadows State Park to restore the Upper Truckee River
and floodplain by relocating aportion of L ake Tahoe Golf Course out of theriver, whichinvolvesatransfer
of more environmentally sensitiveland from Lake Valley State Recreation Areato Washoe M eadows
State Park and thetransfer of less sensitive land from Washoe M eadows State Park to Lake Valley State
Recreation Area. The Chair asked for amotion onitem 5B. Motion Commissioner Kogerman, second
Commissioner Paul Junger Witt. The commissionersvoted unanimously to approvethe motion.

Chair Hart then moved to agendaitem 5C. The Chair read theitem, noting that as aresponsible agency
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the Commission had reviewed and considered the Final Environmental |mpact Report for the Upper Truc-
kee River Restoration and Golf Course Rel ocation Project, and to adopt the resol ution before the Commis-
sion to approvethe genera plan amendment for Lake Valley State Recreation Area. The Chair asked for
amotion. Motion Commissioner Kogerman, second Commissioner Witt. The commissionersvoted unani-
moudly to approvethemotion.

The Chair noted that this concluded the hearing on agendaitems 5B and 5C. Unidentified membersof the
audience began shouting questions at thedais. Chair Hart replied that State Parkslegal counsel would
attempt to addressthese questions outside of the meeting, which needed to moveto its next agendaitem.

ITEM 5D:
Consideration and possible action to adopt arevised Commission policy on alcoholic
beverages

Chair Hart explained that thisitem had been thoroughly reviewed by the Commission’s Concessions,
Enterprise, and Fisca Committee, CommissionersBill Kogerman and Paul Witt. The Chair then asked
State Parks Concessions Reservations, and Fees Division Chief Jm Luscutoff to introducethisitem.

Concessions Chief Jim Luscutoff explained that the Commission had previoudly approved arelated agenda
item concerning Topanga State Park at its May 2010 meeting in Fresno. Mr. Luscutoff stated that in
conjunctionwith that decision, staff had been directed to eval uate the department policy on acohol sales.
He noted that the action before the Commission today wasthe resulting revised policy on a cohol sales
that, if approved, would provide the department with the ability to offer wineand a cohol salesinlocations
that werenot “...historically locationsfor sale of alcohal...” asrequired by current policy. Mr. Luscutoff
provided the example of aproposed winetasting concession at Old Town San Diego State Historic Park,
wherea cohol saleswere not permitted in one building but were allowed in another because no evidence
could befound to establish that al cohol salestook placein apreciselocation. He noted that therevised
policy being presented to the Commission provided the department with direction asto the authori zation of
alcohol saes, but aso provided the Director of CaliforniaState Parkswith the ability to approveal cohol
salesfor previoudy restrictive situations like the winetasting example at Old Town San Diego State His-
toric Park. Mr. Luscutoff added that the revised policy a so required the Director to consult with the
Deputy Director of Park Operationswhen making a cohol salesdecisions, and that it also required that a
report of such actions be provided to the Commission.

Chair Hart thanked Mr. Luscutoff and asked if Committee members K ogerman or Witt had anything to
add. Commissioner Bill Kogerman read aletter from the Hearst Corporation which the commissionershad
each received. Theletter stated that the Hearst Corporation had discussed the revised alcohol policy with
CdliforniaState Parks staff. The Hearst Corporation expressed support for the adoption of therevised
policy and noted that such apolicy would provide new revenue generating opportunitiesfor California
State Parks. Theletter was signed by Martin Cepkauskas of the Hearst Corporation.

Chair Hart asked if therewere any other comments from commissioners. Commissioner Maurice Johan-
nessen asked if therevised policy provided an opportunity for the Director of State Parksto act asgate-
keeper, making decisionsrelated to alcohol sales. Director Ruth Coleman replied that thiswas correct.

Commissioner ElvaYanez asked about liability issuesasthey related to concessionairesand providing
responsible beverage service. Concessions Chief Jim Luscutoff replied that liability was addressed within
concessions contracts, and that State Parks concessionaireswereliable and required to provideinsurance.
The Commissioner and Mr. Luscutoff also discussed training in responsible beverage servicefor conces-
sionaires. Mr. Luscutoff replied that while concessionaireswere obligated to meet all requirementsof the
CaliforniaDepartment of Alcoholic Beverage Control (ABC) hedid not know if these requirementsin-
cluded training. Commissioner Yanez stated that shewould liketo seetraining be arequirement of future
concessions contracts.
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Commissioner Yanez noted that she had previoudy worked for many yearsin acohol policy development.
The Commissioner proposed that in therevised policy, the statement “...enhance public enjoyment of
certain unitsto servetheinterest of park visitors...” bechanged to“...broaden the appeal of concession
servicesat certain units...” Commissioner Bill Kogerman, Commissioner Yanez, and Director Ruth Cole-
man discussed the suggested change and the process by which the Concessions, Enterprise, and Fiscal
Committee had approved the draft revised policy. They agreed to revise thelanguage as requested by
Commissioner Yanez and to at thistime present the policy to the Commissioninthisform.

Chair Caryl Hart then asked for amotion to approvetherevised policy. Motion Commissioner Kogerman,
second Commissioner Yanez. Chair Hart then asked if there were any speakerson thisagendaitem.
There being none she called for avote. The commissionersvoted unanimously to approvetherevised
Commission policy on acoholic beveragesasamended by Commissioner Yanez.

AGENDA ITEM6:
OPEN PUBLIC COMMENT

Chair Hart opened the Open Public Comment portion of the meeting at 1:28 p.m. She proceeded to call
thesingleregistered speaker:

- North Swanson, representing TahoeArea Naturists, concerning the designation of clothing optiona areas
a CaliforniaState Park System units.

Therebeing no other registered or unregistered speakers, Chair Caryl Hart closed Open Public Comment
at1:30p.m.

AGENDAITEM7:
ADJOURNMENT

There being no further comments or questions, Chair Hart adjourned the meeting at 1:30 p.m.

ATTEST: Theseminuteswereapproved by the CaliforniaState Park and Recreation Commission on
January 27, 2012, at itsduly-noticed public meeting in Brentwood, California.

By: ORIGINAL SIGNED BY Date:  1-27-12
LouisNastro

Assistant to the Commission

For Ruth Coleman, Director, California Department of Parksand Recreation
Secretary to the Commission
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Meeting of the
CALIFORNIA STATE PARK AND RECREATION COMMISSION
Clubhouse of the Lake Tahoe Golf Course, 2500 Emerald Bay Road
South Lake Tahoe, California
Friday, October 21, 2011 - 9:00 a.m.

REVISED AGENDA of the MEETING

. Approval of minutes of the July 8, 2011 meeting in Sacramento.

. Chair’s Report, Commissioner reports/comments, Recognitions.

Approval of Special Redwood Groves — as requested by Save the Redwoods League.
Director’s Report.

oA W N R

. Public Hearing
A. Consent Items** (reflecting staff recommendations)

I. Concurrence on the Director’s appointments of Donald Kraemer, Ron Smith, Judy
Teunissen, Alan Washburn, and Pati Weir to the board of the California Citrus State
Historic Park Non-Profit Management Corporation.

II. Determination of compatibility of concession contracts for the operation of multiple
state park units slated for closure effective July 1, 2012 in accordance with Public
Resources Code Sections 5080.03, 5080.16, and 5080.20.

Ill. Determination of compatibility of the concession contract for the operation of the
statewide reservation system in accordance with Public Resources Code Sections
5010.1, 5080.03, 5080.20, and 5080.23.

B. Consideration and possible action on the Department recommendation to Adjust the
classifications of Lake Valley State Recreation Area and Washoe Meadows State Park
to restore the Upper Truckee River and floodplain by relocating a portion of Lake Ta-
hoe Golf Course out of the river, which involves a transfer of more environmentally
sensitive land from Lake Valley State Recreation Area to Washoe Meadows State Park
and the transfer of less sensitive land from Washoe Meadows SP to Lake Valley SRA.

c. Consideration and possible action on the Department recommendation to review and
consider the Final EIR for the Upper Truckee River Restoration and Golf Course Relo-
cation Project and adoption of the general plan amendment for Lake Valley State Rec-
reation Area.

D. Consideration and possible action to adopt a revised Commission policy on alcoholic
beverages.

6. Open Public Comment (on subjects other than the above agenda items).
7. Adjourn.

Copies of this agenda and the public notice of the meeting are available on the Internet
at www.parks.ca.gov/default.asp?page_id=936

** The Commission may approve consent items all at once without discussion. Any person requesting an oppor-
tunity to be heard with regard to consent items must complete a Speaker Registration Form (names are not
required) prior to the announcement at the meeting of agenda item 5A, Consent Items. If such a request is
made, the item(s) in question shall be pulled from the consent list for discussion and/or public comment.



Minutes of the
CALTFORNIA STATE PARK AND RECREATION COMMISSION
Department of Water and Power Building
111 North Hope Street
Los Angeles, California
September 15, 1978

§COMMISSIONERS PRESENT ATTENDANCE

Mrs. Victoria Gibson, Chairman

iMrs. Victoria Araujo, Vice-Chairman
iMiss Michelle Egizi

‘Mrs. Ida Berk

‘Mrs. Helen Reddy Wald

‘Mrs. Vivien Hailstone

‘Mrs. Sally Altick

| COMMISSIONER ABSENT

Dr. Loren Lutz

iSTAFF PRESENT

‘Russell W. Cahill, Director of Parks and Recreation,
. Secretary to the Commission
Alice Wright-Cottingim, Chief Deputy Director
Ross Henry, Assistant Director, Assistant Secretary to the
Commission ’

Heather Fargo, Administrative Assistant
' Casey Buchter, Staff Counsel

Al Tjaden, Assistant Landscape Architect

Jack Hiehle, State Park Wildlife Ecologist

James P. Tryner, Chief Resource Preservation and

Interpretation Division

Richard May, Chief, Development Division

Todd Neiger, Manager, Concessions Section
Napoleon Lopez, Concessions Specialist

Lee Warren, Supervising Landscape Architect

Bill Dillinger, Chief, Information Office
Richard Felty, Assistant Director

Margo Woods, Recording Secretary

Herbert Heinze, Superintendent, District 5

Ed. D. Wilson, District 5

Carl Wilson, District 5



ALSO PRESENT: ATTENDANCE

. State of California

Susan Ellis, California Department of Fish and Game

Others

Joseph Chesler, Los Angeles County Beaches

C. W. Carson, Malibu Canyon Property Owners

Giles Welch, Malibu Township Council

Mrs. Tru V. Cruise, Malibu Little League

Margot Feuer, Santa Monica Mountains Task Force and the
Sierra Club

Jill Swift, Sierra Club

John C. Horan, El Pueblo de Los Angeles State Historic Park

Jane Pisano, Los Angeles 200 Committee

Enrique C. Barrios, Olvera Street Merchants Association

Bill Burkhart, Associated Historical Societies of Los Angeles

County

Jean Bruce Poole, El Pueblo de Los Angeles State Historical Park

Magdalene Lona, Senator Garcia

Susan Nelson, Friends of the Santa Monica Mountains

J. M. Gallighen, Seaview Concessions

James E. Park, Los Angeles County Parks and Recreation

Notice having been duly given, the meeting of the State Park
and Recreation Commission was called to order at 9:12 a.m., at
the Department of Water and Power Building, 111 North Hope
Street, Los Angeles, California on September 15, 1978.

It was moved by Commissioner Hailstone, seconded by APPROVAL OF THE
Commissioner Altick and carried unanimously that the minutes of MINUTES

the July 14, 1978 meeting be adopted as corrected. July 14, 1978
Director Cahill expressed pleasure in meeting with the Park and DIRECTOR'S REPORT

Recreation Commission again. He reported on several matters of
interest to the Commissioners. Some highlights of his
presentation were:

1. As the latest update on the results and impacts of Proposition 13
Proposition 13, Director Cahill reported the Department's
budget had been cut and all of the Divisions have been
affected. There has been a reduction in personnel




services, 12 Headquarters and 75 seasonals. (Personnel
cutbacks are based on seniority.) Operating expenses have
been reduced - funding for many proposed projects have been
lost. $10 million has been cut in the Roberti/Z'berg Urban
Grant Program. A hiring freeze has been imposed
necessitating the Department to rely very heavily on the
volunteerism programs. Visitor attendance for the 1977/78
fiscal year is going to be up about 5.7 million from the
1976/77 fiscal year amounting to approximately a nine
percent increase. ’

As of this date, the transfer of Prairie Creek Redwoods
State Park, Jedediah Smith Redwoods State Park and Del
Norte Redwoods State Park to the National Park Service is
on schedule. Of the 19 permanent employees, 13 have
elected to transfer to the National Park Service, three are
waiting for the final decision and the others have options
of transferring anywhere in the State Park System.

A legal action has been filed against the State by James
Martin Prager asking that a writ and injunction be issued
to prevent the demolition of the MTA Building in El1 Pueblo
de Los Angeles State Historic Park. The Department is
trying to get an extension or an agreement which would
allow more time to find funding for the project. Possibly
the California Conservation Coorp could be used as labor
with some minor amounts of funds to get the Jjob done
properly.

The Director called upon Ken McClellan, Chief of the
Division of Administration, to speak about the future
financing of park acquisitions and development. Ken
MeClellan explained that traditionally park acquisition and
development monies are acquired from bond issues; current
bond funds are committed and there can be no bond issues
until 1980. At the present time, there is money for
immediate projects, but for 1981, what should be the
Department's posture in terms of funding future programs?
It was suggested that the Department needs to establish a
planning program funded from the General Fund to so
long-range projections and continue an orderly program for
Park and Recreation facilities for future years.

The cost of bond funding for current programs amounts to
$18 million per year. For the total $740 million
authorized, interest will cost $40 million annually.

Rather than issue more bonds, an alternative to consider is
General Fund financing for capital outlay projects. This
whole situation is a serious problem which must be
considered.

Commissioner Gibson requested a copy of Ken MeClellan's
presentation. The Director stated the Department is
preparing a detailed paper on this subject for the
Legislature which will be shared with the Commission.
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:This concluded the Director's Report.

iCommissioner Altick expressed the Commission's desire to save
- money for the budget by cooperating with the selection of the
' meeting locations and possibly doubling up in private sleeping
. rooms.

' Commissicner Gibson stated according the last report at the

' previous Commission meeting regarding the transfer of the three
& redwood parks (Prairie Creek Redwoods State Park, Jedediah

L Smith Redwoods State Park and Del Norte Redwoods State Park),

~ the Department will be overseeing the parks and will retain the
' right to review plans for development. Some of the
f'Department‘s personnel will still be there.

. Commissioner Gibson inquired whether the Park and Recreation

. Commission will be able to review any proposed development

. plans for the three redwood parks. Director Cahill answered
fthe Redwood National Park law requires a plan that will be

i completed in the first year for the Secretary of the Interior.
. If that General Development Plan applies to areas owned by the
. State, it must come before the Commission for approval.

. Chief Deputy Director Alice Wright-Cottingim passed out copies
. of the Legislative Report. She pointed out that SB 2058 allows
i up to 25 percent of SB 174 funds to be used for operations and
maintenance expenses by local entities who have applied for or
obtained funds for acquisition and development under the Grant
. Program.

SB 1862 was a Department sponsored Bill. The new Section
5002.2 combines the Resource Management Plan and General
Development Plan into a single document to be called a General
Plan. This General Plan will consist of several elements
including a development element, a resource element and
others. In response to questions from the Sierra Club about
the Bill, the Department stated that amendments to the
Administration Code will assure that the Resource Management
element will be prepared and circulated for public comment
before the other elements are completed. Copies of SB 1842
were passed out at the meeting. Commissioner Altick inquired
about the suggested wording for changes in Title 14. Alice
Wright-Cottingim responded that the wording will be prepared by
staff and will be sent to the Commission before the November
meeting.

Director Cahill commended Alice Wright-Cottingim for her
dedication and her work at the Legislature.

Prairie Creek
Redwoods SP

Jedediah Smith
Redwoods SP

Del Norte Redwoods SP

National Park Service

LEGISLATIVE REPORT

SB 2058

SB 174

SB 1892

Title 14



i Congressman Phillip Burton's Omnibus Park Bill is the largest Congressman Phillip
f park bill ever considered by Congress. A great amount of time Burton's Omnibus
 has been spent working on this legislation. As a result, Park Bill

- California's share of the Land and Water Conservation Fund for

- State and local government projects will probably be larger

. this year. It appears the Urban Parks Recovery Act is going to Urban Parks Recovery A
- pass. The largest proposal is the Santa Monica Mountains

. proposal. The Department feels the Senate is going to concur

~ with the House and come in with $125 million in Federal funds

i for purchasing land in the Santa Monica Mountains and $30

" million in grant funds.

Commissioner Altick inquired whether Congressman Burton's

Omnibus Bill would require management of the State Parks in the

Santa Monica Mountains by the National Park Service. The

Director responded the Department will continue to acquire,

develop and operate the State Parks as usual. However, the

National Park Service is persistent in their attempts acquire Mount Tamalpais SP
Mount Tamalpais State Park and Angel Island State Historic Park. Angel Island SHP

Commissioner Berk inquired, what is the substance of the Urban Urban Parks Recovery
Parks Recovery Act? Director Cahill responded, the substance Act

will be in the amount of $50 million to assist older park

systems in repairs. For instance, 75 year old swimming pocls

can be reconstructed and landscaping in older city parks can be

repaired. This money is primarily for urban areas with a

population over 50,000.

Commissioner Berk further asked when it will be possible to see
an acquisition and development report which will project what
may happen in 1981 as a result of there being no bond issue
this year. Alice Wright-Cottingim hopes to have an issue paper
ready for the next Commission meeting. Commissioner Berk
requested that there be a study session regarding this issue.
The Chairman concurred and requested a list of program cutbacks
necessitated by the Legislative cutbacks for the current fiscal
year.

The presentation of the Golden Bear Award to former Golden Bear Award
Commissioner John Starkey was deferred untii the next meeting John Starkey
in October.

Chairman Gibson introduced the Commissioners and Margo Woods,
the recording secretary, to the audience. Director Cahill
introduced Ross Henry and Casey Buchter, Ross Henry introduced
Dick May, Lee Warren, Jim Tryner, Dick Felty, Bill Dillinger,
Todd Neiger, Napoleon Lopez, Jack Hiehle, Al Tjaden, Heather
Fargo, Herb Heinze, Ed Wilson, Carl Wilson, Wayne Keithley, Ken
MeClellan and the other Rangers.




Notice having duly been given, the Chairman declared the public
hearing open for review and discussion of the Resource
Management Plan, General Development Plan, and Environmental
Impact Report for Malibu Lagoon State Beach at 10:20 a.m. Jack
Hiehle, Resource Preservation and Interpretation Division and
Al Tjaden, Development Division, gave oral presentations and
showed slides of the project.

Chairman Gibson thanked staff for their outstanding
presentation.

Joseph Chesler, Los Angeles County Beaches, also thanked staff
for their involvement and their fine work on the project. He
looked forward to a wonderful recreation experience in the
future.

C. W. Carson, Malibu Canyon Property Owners Association,
complimented the staff's fine work. The Association supported
the Plan but had some concerns about its implementation of
additional parking and trails which would destroy the natural
habitat. An asphalt jungle would not be desirable.

Giles Welch, Malibu Township Council, expressed appreciation
for the complete plan but stressed these particular points:

1) The Adamson home should be maintained as it is---a
residence for tours---like a miniature San Simeon.

2) A State Park Ranger should reside on the property.
3) The Chumash burial sites should remain undisturbed.

4) A Chumash museum should be established and maintained in
the outbuildings of the Adamson home.

5) The State should purchase and maintain a trail for guided
tours from the Malibu Lagoon to the Malibu Creek State Park.

6) The State should purchase Connolly's Hill as a viewsite for
the Malibu Lagoon State Park.

Mrs. Tru V. Cruise, Malibu Little League, Association, appeared
before the Commission approving the Plan and offering any
assistance to its progress. She also commented the Little
League would be moving to another location.

Margo Feuer, Santa Monica Mountains Task Force, addressed the
Commission stating that the task force extended its heartiest,
sincere appreciation and congratulations on the excellent

Plan. Most sensibly drawn up, it reflects the concern of the

PUBLIC HEARING,

Malibu Lagoon State
Beach, GDP, RM & EII
Contd.



- public and protection of the natural resources. She was

- concerned about the discharge from the Las Virgenes Water

District, and stated the issue of tide and circulation of
effluent has not been properly researched. Ms. Feuer
encouraged the Department to watchdog the testing effort.

- Two photographs of the algae conditions should be taken every
week. Whenever conditions fall under an acceptable standard,
respond to it immediately. She further recommended that there
be some kind of a trail system on the west side of the lagoon
that goes under the bridge and connects with a boardwalk
system. This will be part of a continuing trail system that
will be part of the Malibu Creek State Park Lagoon. She also
recommended that the Department look into alternative parking
lot sites.

Al Tjaden answered there is room to get a trail on the west
side, but one of the problems occurring today is bird watchers
tend to use the area.

Commissioner Gibson stated the Department was aware of the
problems created by the effluent released intc Malibu Creek by
the Los Virgenes Water District and she referred to the strong
conditions on Pages 12 and 24 of the Plan. Director Cahill
commented the Department should expand its role in the testing
process.

The Chairman closed the public hearing for the review and
discussion of the Resource Management Plan, General Development
Plan and Environmental Impact Report for Malibu Lagoon State
Beach at 10:50 a.m.

Commissioner Altick commended staff on their excellent
presentation especially the idea of trails connecting the
Adamson House to self-guided nature trails on the Coast
Highway. She requested there be a bridge connecting the west
side to the east side of the park in order that the trail could
end up at the lagoon.

Jim Tryner stated that a bridge would be possible although it
is not in the Plan at the present time.

Commissioner Altick pointed out there were many artifacts that
were left to the Adamson House provided it is operated as a
house museum. She felt this was a better idea than a display
type museum. She requested additional wording be inserted on
Page 25, in the second paragraph, following the second
sentence, "and be operated as a house museum".

PUBLIC HEARING,
Malibu Lagoon State
Beach, GDP, RM & EIR
Contd.



Director Cahill stated he would like to leave some of the
wording in the Plan to the Interpretive Planners but had no
problems with designating the unit as a house museum. Jim
Tryner pointed out the reference to house museum at the bottom
of Page 25.

Commissioner Altick stated her main objection was to the
possibility of using display cases, and she withdrew her
previous request.

Commissioner Hailstone commended the Plan for its excellence.

Commissioner Berk encouraged the Department to make some sort
of arrangements with the public transportation system to allow
people to use the beach area, particularly on weekends.

Lee Warren explained that during the planning process the
Department looked at alternate parking areas and the
possibility of a shuttle service. The problem is limited
funding.

Commissioner Egizi approved of the Plan. She also suggested
instead of closing the Adamson House on weekends due to the
limited parking, tours be provided for groups on a reservation
basis. She further suggested a picture be put on the fence
which would caution people about the sensitive lagoon
environment. There have been problems with Las Virgenes Water
Distriect and the Department should test the water. She was
also concerned about the displays in the Adamson House.

Commissioner Wald felt the Plan was excellent and also inquired
where the Little League players will be relocated.

Director Cahill stated the Little League Association has been
most cooperative. They will be moved somewhere close and it
does not have to be done for two years.

Commissioner Gibson questioned whether the Chumash area on the
other side of the highway would be of the quality to warrant
establishing it as a cultural preserve under the new law,

SB 1892. Jim Tryner answered it appears to be a suitable place
to consider establishing a cultural preserve but as of right
now there is not a resource inventory ready.

It was moved by Commissioner Altick, and seconded by
Commissioner Egizi to approve the following resolution:

WHEREAS the Director of the Department of Parks and
Recreation has presented to this Commission for approval the
proposed Resource Management Plan, General Development Plan and
Environmental Impact Report for Malibu Lagoon State Beach; and

~

PUBLIC HEARING,
Malibu Lagoon State
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Contd.
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WHEREAS this reflects the long-range development plan as to PUBLIC HEARING,

provide for the optimum use and enjoyment of the unit as well as Malibu Lagoon
the protection of its quality; State Beach,
GDP, RM & EIR
NOW, THEREFORE, BE IT RESOLVED that the State Park and Contd.

Recreation Commission approves the Department of Parks and
Recreation's "Resource Management Plan and General Development

Plan for Malibu Lagoon State Beach," Preliminary dated April 1978,
subject to such environmental changes as the Director of Parks

and Recreation shall determine advisable and necessary to implement
carrying out the provisions and objectives of said plan.

The Chairman called for a roll call vote. Commissioners Altick,
Araujo, Egizi, Berk, Wald, Hailstone and Gibson voted AYE; the
metion carried unanimously.

k%

Notice having been duly given, the Chairman declared the public PUBLIC HEARING,
hearing open for the review and discussion of the Los Encinos State  Los Encinos
Historic Park Resource Management Plan at 12:00 p.m. State Historic

Park
Jill Swift, Sierra Club, congratulated staff on the marvelous
Resource Management Plan that came before the General Development
Plan. She hopes this procedure will be adhered to in the future.
She inquired about the possibility of a public meeting in the
evening to accommodate those people who work during the day.

Susan Nelson, Friends of the Santa Monica Mountains, appeared

before the Commission and complimented the Resource Management

Plan. She felt there was not proper recognition of the Native
American Heritage in the Plan. TFurther study should be done to
determine the name of the tribe in the area and information on them
should be at the park. She recommended that the Department contact a
John Caughey who is very knowledgeable person on Indians in the area.

The Chairman declared the public hearing for the review and
discussion of the Los Encinos State Historic Park Resource Management
Plan closed at 12:10 p.m.

Chairman Gibson paid tribute to the Los Encinos Historical Society,
who has been of great help to this park.

Commissioner Altick stated the Commission was very pleased with the
efforts of the local historical society who gave them a tour of the
museum the previous day. She encouraged the Department to use
volunteerism and to use the house museum in a monumental way. The
home was an excellent display of lifestyle during the early Mexican
period. The great number of artifacts was impressive. She wanted to
see the Native American display representing a 5,000 year period in
another area.

~




- Commissioner Hailstone expressed disappointment with the Native pyppICc HEARING,

. American display. Indians, who have lived in the area Los Encinos State
:;thousands of years, deserve more than a small table display. Historic Park, RM
| Their story should be expanded telling tribal names and more Contd.

. about their culture.

| Commissioner Berk stated she had problems with static pieces of
| history; just telling the story of somebody's life does not

. particularly impress her. She is personally more impressed
 with the living conditions of life.

. Commissioner Egizi commented she would like to see more

| creative and fascinating techniques used to capture people's
| interest in this history. The Native American display needs
. more attention.

Director Cahill felt the project should be a living history.
The value of the hot springs can be interpreted. Perhaps the
Native American story has not been adequately told. The story
that is told there now may not be perfectly accurate, but
pefore the docents, there was no story. More research can be
done.

Commissioner Araujo also commended the ladies from the
historical society who presented the tour of the home the
previous day. She acknowledged that if it were not for their
work, that unit would not be there. The docents are short of
help, and the Department will be turning towards more
volunteers.

Commissioner Wald felt the fencing around the pond was very
unattractive and asked what was its purpose.

Jim Tryner answered that the fence around the ponds was placed

there to prevent people from falling in the water. It was his

opinion that the fence was unnecessary but there was a drowning
in 1914. Mr. Tryner suggested that it be removed and replaced

with a more aesthetic fence. Commissioner Wald concurred.

Chairman Gibson agreed with the sentiments that suggested
enlarging and improving the display of Native American
resources in the area. Something should be done to improve the
appearance of the fence. There is a need for more parking
space and the Department should continue to pursue the
possibility of obtaining use of space on the adjoining private
land.

Tt was moved by Commissioner Altick and seconded by
Commissioner Araujo to adopt the following resolution:

10



- WHEREAS the Director of the Department of Parks and PUBLIC HEARING,

| Recreation has presented to this Commission for approval the Los Encinos State
. proposed Resource Management Plan for Los Encinos State Historic Park, RM
. Historic Park; and Contd.

WHEREAS this reflects the long-range development plan as to
provide for the optimum use and enjoyment of the unit as well

.~ as the protection of its quality;

NOW, THEREFORE, BE IT RESOLVED that the State Park and
. Recreation Commission approves the Department of Parks and
. Recreation's "Resource Management Plan for Los Encinos State
Historic Park," Preliminary dated July 1978, subject to such
environmental changes as the Director of Parks and Recreation
shall determine advisable and necessary to implement carrying
out the provisions and objectives of said plan.

The Chairman called for a roll call vote. Commissioners
Altick, Araujo, Egizi, Berk, Wald, Hailstone and Gibson voted
AYE; the motion carried unanimously.

It was moved by Commissioner Berk, seconded by Commissioner
Hailstone and carried unanimously to adopt the following
resolution:

WHEREAS Los Encinos State Historic Park provides the State
an opportunity to make available to the public for their
enjoyment a site portraying the late Mexican and early American
life styles in California; and

WHEREAS Los Encinos had been threatened with development;
and

WHEREAS through the efforts of Mrs. Maria Stewart funds
were raised to acquire Los Encinos for public ownership;

THEREFORE BE IT RESOLVED that the Park and Recreation
Commission commends Mrs. Stewart for her dedication to the Los
Encinos project and her many years of active participation in
helping to preserve and interpret this project.

sk
Chairman Gibson recognized Gloria Heer of the Los Angeles
County Park and Recreation Commission in the audience and
thanked her in behalf of the State Park and Recreation
Commission for the hospitality extended the previous evening.

Notice having been duly given, the Chairman declared the public PUBLIC HEARING,
hearing open for the review and discussion of the E1l Pueblo de E1l Pueblo de
Los Angeles State Historic Park Resource Management Plan at Los Angeles SHP,
2:00 p.m.

11



- Jim Tryner, Chief of the Resource Preservation and PURLIC HEARING,
. Interpretation Division, gave a slide and oral presentation on E1l Pueblo de
- the project. Los Angeles SHP,
] Contd.

. Chairman Gibson pointed out that the Resource Management Plan,

- prepared by the Department, is the only matter before the

 Commission today and that approval of the Resource Management

- Plan is not to be construed as approval of any part of the

- several development Plans which have been prepared for

 E1 Pueblo by the City or its agencies in years past. She

. stated that the next step will be for the State and City

. planning staffs to work together to prepare a new Development

. Plan which will be consistent with the Resource Management Plan

. and which will be brought before this Commission for approval.

' John C. Horan, General Manager of the El1 Pueblo de Los Angeles
. State Historic Park appeared before the Commission recommending
- that the Resource Management Plan be approved and that

El Pueblo de Los Angeles State Historic Park and State staff

. work together on another plan which will include the A.C.

~ Martin Plan, usable portions of the earlier Master Plan, and

- other Plans, that have been utilized in the past.

Mr. Horan asked that the following corrections be made to the
Plan.

. Page Change .

. Facing Page 1 Upper photograph should read: Church c¢. 1857
- Photograph taken from Judge Benjamin Hayes'
diary. Novices processing towards Sisters of
Charity school were painted in later.

Lower photograph should read: Plaza Church
in 1869, showing unrestored Plaza, facing
northwest.

Page 1 Third paragraph should read: The original
site of the pueblo is unknown, but is said to
have been near the village of Yang-Na.

Page 2 Paragraph 5 should show the Plaza Firehouse
date as 1883 (not 1883-4).

Paragraph 8 should show the Masonic Lodge
(1858).

Page 3 Pico House and Plaza in 1871, looking to the
northeast. The Sisters of Charity school is
in the background and Judge Agustin Olvera's
adobe fronts on the Plaza on the same side.

~
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Page T Paragraph 2, Item (23) should show Vickrey PUBLIC HEARING,

(not Vickery) or Brunswig Building. Item El Pueblo de
(26) should indicate that the Plaza was laid Los Angeles SHP, RM
out sometime between 1818 and 1825. Contd.
Page 9 In the last paragraph, change "After 1900, El
Pueblo began to decline" to "by 1900, El
Pueblo was in a state of decline." Also

change "Sequeiros" to "Siqueiros".

Page 11 The bottom paragraph on Early Hispanic
(Spanish) Era should state: "...although the
plaza has only been at its present location
since sometime after 1818”, the site
relates significantly to the early Spanish
period."

Footnote U regarding the Plaza should state:
"The Plaza was apparently laid out sometime
between 1818 and 1825, as the final location
of the pueblo that was originally established
in 1781."

Page 12 The sentence in the first paragraph, "Serious
consideration must be given to acquisition of
the Church of the Nuestra Senora, which dates
from 1822" should be deleted. This is
sanctified ground which the Church would not
consider relinguishing.

In the third paragraph, the sentence
beginning, "A significant problem is the lack
of knowledge concerning the historical ethnic
populations..." should be deleted. The next
sentence should read: YEfforts should be
made to acquire greater understanding of the
historic ethnic populations which were so
important to El1 Pueblo, through archival,
oral historical, and archeological
investigations."

The Statement of Purpose should be reviewed
to determine if it is in conflict with a
similar statement in the Joint Powers
Agreement .

Page 15 In paragraph 3, the Prime Period should be
from 1818 (not 1815) to 1932.

Page 16 The fourth paragraph should change from 1815
to 1818. ~




| Page 17 The fifth paragrph should change from 1815 to PUBLIC HEARING,

1818. El Pueblo de
) ) Los Angeles SHP, RM
- Several Pages Several historic maps should be revised for Contd.

inaccuracies.

= Flow-of-History Several statements, footnotes and the
bibliography should be revised.

- The Resource Management Plan should specifically state that the
- merchants of Olvera Street are a human resource. This
statement should appear in an introductory paragraph, if
possible, or otherwise in the Resource Summary. Mr. Horan's
staff prepared the following statement for use in an
introduction, or for insertion in the first paragraph in the
"Olvera Street Block" item on page 8, after the words "the much
larger Olvera Street Block."

"The pleasant atmosphere of Olvera Street as a
Hispanic/Mexican tourist and shopping attraction is
primarily responsible for the success of the entire
park; for the funding of its operations; and for
originally having saved the entire Olvera Street area
from demolition (as an undesirable slum) 50 years
ago. That atmosphere results directly from the
character of its merchants--a significant human
resource."

The Resource Management Plan should specifically acknowledge
that most of the park's cultural events were created by the
merchants of Olvera Street. Mr. Horan's staff also
recommended that the following statement be inserted in the
first paragraph of the "recreation" item on page 8, after the
word "Christmas":

"These events comprise a total of 26 days and nights
of fiestas throughout the year. Most of them were
originated by the Olvera Street merchants, whose
continued participation is essential to their success,
and all of them are filled with the flavor and color
of Olvera Street."

Jane Pisano, Los Angeles 200 Committee, appeared before the
Commission stating the city will be commemorating its
bicentennial anniversary on September 4, 1980. Therefore, her
Committee is very much interested in the development and
restoration of E1l Pueblo de Los Angeles State Historic Park
since it is the birthplace of the city. She supported the
Plan.

14




f Enrique Barrios, President, Olvera Street Merchants PUBLIC HEARING,

. Association, addressed the Commission urging it is of utmost E1l Pueblo de

. importance that the Olvera Street merchants and their Los Angeles SHP, RM
Mexican-~Hispanic enterprises be listed as a prime human Contd.

 resource that must be protected fully, enthusiastically and ‘

. with ethnic sensitivity. Any radical changes of the business

operations as they are now conducted, could cause a failure of

the entire operation.

3 Chairman Gibson asked him to prepare a list of the Olvera
Street families that had been merchants for two, three or four
generations. He agreed to do this.

Bill Burkhart, Associated Historical Societies of Los Angeles
County, stated this was a marvelous and comprehensive Plan.
He was pleased, too, that the interpretive era was being
expanded and all archeology features are going to be
considered.

The Chairman called on Jean Bruce Poole and stated she was
responsible for the excellent "Flow of History" report in the
Plan. dJean Bruce Poole, El Pueblo de Los Angeles Historical
Society, thanked the Commission for visiting the park the
previous day. She also thanked staff for doing a good job on
the Plan. She presented copies to the Director and Chairman
of the "Guide to Historical Places in Los Angeles" which was
prepared by the City Bicentennial Committee.

The Chairman closed the public hearing for the review and
discussion of the El Pueblo de Los Angeles State Historic Park
Resource Management Plan at 3:00 p.m.

Commissioner Altick thought the Plan was excellent and the
timing truly fitting. She urged rapid completion of the
General Development Plan in order to get restoration underway
before the 200th birthday of El Pueblo de Los Angeles State
Historic Park.

Commissioner Hailstone stated she believed the "Flow of
History" should begin with the Native Americans. She liked
the pleasant atmosphere, the streets, the foods and the
presentations she had seen in the park.

Commissioner Egizi concurred with the previous comments of the
other Commissioners and commended everyone who worked on the
Plan, especially Mrs. Poole. She noticed there were not any
credits on the inside cover of the preliminary copy of the
"Plan. When the final Plan comes out, appropriate credits
should be on it. She requested that the reference to
"Jltimate Boundary" be changed to "Zone of Interests" on

Page 25. =
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. Commissioner Araujo offered much praise for the Plan. That PUBLIC HEARING,
evening the Mexican community would be celebrating its Fourth El Pueblo de

. of July, Mexican Independence Day; therefore, this would be a Los Angeles SHP, RM
most appropriate time to approve this Plan. There was an Contd.

incorrect word use in the Plan. She requested that any

reference to "Nigger Alley" should be changed to "Calle de los

. Negros".

| In answer to a previous question from Commissioner Gibson,
. John Horan stated there were 80 merchants in the park.

. Commissioner Gibson stated the Plan was splendidly done. She
requested the following revised wording under the "Declaration
of Purpose" on Page 12: The purpose of El Pueblo de Los
Angeles State Historic Park, in the City of Los Angeles, is to
preserve and, where appropriate, restore and reconstruct for
the enlightenment and enjoyment of the public forever, the
remaining features of one of the three official Spanish
pueblos of Alta California, as well as structures and other
features characteristic of the flow of history and diverse
populations associated with the development of the Pueblo and
the City of Los Angeles. Emphasis will be on the span from
the Spanish Era through the Mexican and American Eras_
1818-1932.

The Director stated the Department was in full concurrence
with all of the amendments.

Tt was moved by Commissioner Araujo and seconded by
Commissioner Egizi to adopt the following resolution:

WHEREAS the Director of the Department of Parks and
Recreation has presented to this Commission for approval the
proposed Resource Management Plan for E1 Pueblo de Los Angeles
State Historic Park; and

WHEREAS this reflects the long-range development plan as
to provide for the optimum use and enjoyment of the unit as
well as the protection of its quality;

NOW, THEREFORE, BE IT RESOLVED that the State Park and
Recreation Commission approves the Department of Parks and
Recreation's "Resource Management Plan for E1 Pueblo de Los
Angeles State Historie Park", Preliminary, dated July 1978,
subject to such environmental changes as the Director of Parks
and Recreation shall determine advisable and necessary to
implement carrying out the provisions and objectives of said
plan.
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There was a suggestion to delete the second paragraph of the PUBLIC HEARING,

resolution because of its reference to "development plan", El Pueblo de
there being no development plan before the Commission at this Los Angeles SHP, RM
time. It was moved by Commissioner Araujo and seconded by Contd.

Commissioner Wald to adopt the following amended resolution:

WHEREAS the Director of the Department of Parks and
Recreation has presented to this Commission for approval the
proposed Resource Management Plan for E1l Pueblo de Los Angeles
State Historic Park; and

NOW, THEREFORE, BE IT RESOLVED that the State Park and
Recreation Commission approves the Department of Parks and
Recreation's "Resource Management Plan for E1 Pueblo de Los
Angeles State Historic Park," Preliminary dated July 1978,
subject to such environmental changes as the Director of Parks
and Recreation shall determine advisable and necessary to
implement carrying out the provisions and objectives of said
plan.

The Chairman called for a roll call vote. Commissioners
Egizi, Wald, Hailstone, Araujo, Altick, Berk and Gibson voted
AYE; the motion carried.

*E%

Chairman Gibson stated, "This matter of a possible change in POLICY NO. 28
Policy #28 comes before us at this time because of a pending

application for approval of a hard liquor license for

restaurant premises to be constructed on a pier at

San Buenaventura State Beach.

Qur present statewide Policy #28 permits us to consider
applications for beer and wine licenses at appropriate
premises in all units of the State Park System. But our
present Policy #28 does not permit applications for hard
liquor licenses to be considered for any unit of the State
Park System except State Historiec Parks and State Recreation
Areas--and a State Beach is not included in these exceptions.
For that reason on the advice of the Attorney General we
refused to consider the San Buenaventura restaurant
application at our meeting in San Jose, in December 1977.

The application was temporarily withdrawn for correction of
certain unrelated legal problems. These problems have
apparently been corrected and the applicant for a hard liquor
license has again requested a place on the agenda. Relying on
the Attorney General's opinion we notified the applicant that
the Commission could not consider his application unless it

17




first amended its present policy. Following our normal POLICY NO. 28
procedure, Mrs. Araujo, Chairman of the Policy Committee, Contd.

called a meeting of the Policy Committee to consider what

action was appropriate and she is ready to make her report.

The Chair wishes to point out that the merits of the

particular restaurant project are not before us today. Nor,

is the full Commission expected to make a decision today on

whether a change in statewide policy is warranted.

The Comﬁission will hear the report of the Policy Committee
today and may want to schedule a meeting on the subject to
hear public testimony at our next meeting.”

Commissionor Araujo stated, "The Policy Committee believes
there are sound reasons for limiting hard liquor licenses in
the State Park System to State Historic Parks and State
Recreation Areas and does not recommend changes in the present
wording of Policy #28 at this time.

Inasmuch as this is a matter of statewide concern affecting
more than 68 State Beaches the Poliecy Committee recommends
that the full Commission should have the opportunity to hear
as many viewpoints as possible before making a decision. The
Policy Committee recommends that this matter be placed on the
October agenda in Los Angeles and that public comment be
invited.

The Policy Committee further recommends the exploration of one
additional solution: We request the Department of Parks and
Recreation to explore fully the possibility of transferring
title to the land at the entrance to the pier to the c¢city or
county of Ventura."

Commissioner Altick commented she would like the Department to
explore other avenues that might enable the Commission to make
an exception in this case without passing a policy amendment
affecting all State Beaches.

*hk
The Save-the-Redwoods League requested approval of the GIFTS
following redwood groves: Save-the-Redwoods
League
STANDISH-HICKEY STATE RECREATION AREA
Name of Grove Total Cost Donor's Cost Donor
Sedalia Ray Grove $20,000 $10,000 Mr. and Mrs. Charles
- H. Ray
Mr. and Mrs. William
D. Taber

It was moved by Commissioner Egizi, seconded by Commissioner
Wald and unanimously carried to adopt the following resolution:
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WHEREAS the State Park and Recreation Commission has been GIFTS CONTD.
requested by the Save-the-Redwoods League to approve the Save-the-Redwoods
establishment of a living grove in Standish-Hickey State League
Recreation Area, to be known as the Sedalia Ray Grove; and

WHEREAS said grove is possible through the generous
donation of Mr. and Mrs. Charles H. Ray and Mr. and Mrs.
William D. Taber;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Sedalia Ray Grove in Standish-Hickey
State Recreation Area, and gratefully acknowledges the
generosity of Mr. and Mrs. Charles H. Ray and Mr. and Mrs.
William D. Taber.

dedek

PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor
Edgar Garfield Harkness $20,000 $10,000 Mrs. Doris Blake
Grove Harkness (By Request)

It was moved by Commissioner Wald, seconded by Commissioner
Egizi and carried unanimously to adopt the following
resolutions:

WHEREAS the State Park and Recreation Commission has been
requested by the Save-the-Redwoods League to approve the
establishment of a living grove in Prairie Creek Redwoods
State Park, to be known as the Edgar Garfield Harkness Grove;
and

WHEREAS said grove is possible through the generous
donation of Mrs. Doris Blake Harkness;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Edgar Garfield Harkness Grove in Prairie
Creek Redwoods State Park, and gratefully acknowledges the
generosity of Mrs. Doris Blake Harkness.

fekdk
PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor

Joy-Laton Grove $30, 000 $15,000 Mrs. Anita D. Laton
It was moved by Commissioner Wald, seconded by Commissioner

Egizi and carried unanimously to adopt the following
resolutions: <
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WHEREAS the State Park and Recreation Commission has been GIFTS CONTD.
requested by the Save-the-Redwoods League to approve the Save-the-Redwoods
establishment of a living grove in Prairie Creek Redwoods League
State Park, to be known as the Joy-Laton Grove; and

WHEREAS said grove is possible through the generous
donation of Mrs. Anita D. Laton;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Joy-Laton Grove in Prairie Creek Redwoods
State Park, and gratefully acknowledges the generosity of Mrs.
Anita D. Laton.

Sedede

PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor

Eleanor and Fred Berke $20,000 $10,000 Mrs. Eleanor Berke

Grove

It was moved by Commissioner Wald, seconded by Commissioner
Egizi and carried unanimously to adopt the following
resolutions:

WHEREAS the State Park and Recreation Commission has been
requested by the Save-the-Redwoods League to approve the
establishment of a living grove in Prairie Creek Redwoods
State Park, to be known as the Eleanor and Fred Berke Grove;
and

WHEREAS said grove is possible through the generous
donation of Mrs. Eleanor Berke;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Eleanor and Fred Berke Grove in Prairie
Creek Redwoods State Park, and gratefully acknowledges the
generosity of Mrs. Eleanor Berke.

ek

PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor

James Holms Barr. M.D. $20,000 $10,000 Mrs. Barbara B.
and Hedwick T Barr Kline (By Request)

Grove

It was moved by Commissioner Wald, seconded by Commissioner
Egizi and carried unanimously to adopt the following
resolutions:

~
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WHEREAS the State Park and Recreation Commission has been GIFTS CONTD.
requested by the Save-the-Redwoods League to approve the Save-the-Redwoods
establishment of a living grove in Prairie Creek Redwoods League
State Park, to be known as the James Holmes Barr, M.D. and
Hedwick T. Barr Grove; and

WHEREAS said grove is possible through the generous
donation of Mrs. Barbara B. Kline;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the James Holmes Barr, M.D. and Hedwick T.
Barr Grove in Prairie Creek Redwoods State Park, and
gratefully acknowledges the generosity of Mrs. Barbara B.

Kline.

%%k
PRAIRIE CREEK REDWOODS STATE PARK
Name of Grove Total Cost Donor's Cost Donor
David Z. Gardner $20, 000 $10,000 Mr. William D.
Memorial Grove Gardner

It was moved by Commissioner Wald, seconded by Commissioner
Egizi and carried unanimously to adopt the following
resolutions:

WHEREAS the State Park and Recreation Commission has been
requested by the Save-the-Redwoods League to approve the
establishment of a living memorial grove in Prairie Creek
Redwoods State Park, to be known as the David Z. Gardner
Memorial Grove; and

WHEREAS said grove is possible through the generous
donation of Mr. William D. Gardner;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the David Z. Gardner Memorial Grove in
Prairie Creek Redwoods State Park, and gratefully acknowledges
the generosity of Mr. William D. Gardner.

%k
PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor
Marjorie B. Johnston $50, 000 $25, 000 Mrs. J. Marshall
Memorial Grove Evans
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It was moved by Commissioner Wald, seconded by Commissioner GIFTS CONTD.
Egizi and carried unanimously to adopt the following Save—-the—-Redwoods
resolutions: League

WHEREAS the State Park and Recreation Commission has been
requested by the Save-the-Redwoods League to approve the
establishment of a living memorial grove in Prairie Creek
Redwoods State Park, to be known as the Marjorie B. Johnston
Memorial Grove; and

WHEREAS said grove is possible through the generous
donation of Mrs. J. Marshall Evans;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Marjorie B. Johnston Memorial Grove in
Prairie Creek Redwoods State Park, and gratefully acknowledges
the generosity of Mrs. Marshall Evans.

k%
PRAIRIE CREEK REDWOODS STATE PARK

Name of Grove Total Cost Donor's Cost Donor
Orville C. Fox $20,000 $10,000 Mr. Richard 0. Fox
Memorial Grove Fox Manufacturing Co.

It was moved by Commissioner Wald, seconded by Commissioner
Egizi and carried unanimously to adopt the following
resolutions:

WHEREAS the State Park and Recreation Commission has been
requested by the Save-the-Redwoods League to approve the
establishment of a living memorial grove in Prairie Creek
Redwoods State Park, to be known as the Oroville C. Fox
Memorial Grove; and

WHEREAS said grove is possible through the generous
donation of Mr. Richard 0. Fox;

NOW, THEREFORE, BE IT RESOLVED that the California State
Park and Recreation Commission hereby approves the
establishment of the Oroville C. Fox Memorial Grove in Prairie
Creek Redwoods State Park, and gratefully acknowledges the
generosity of Mr. Richard 0. Fox.

Commissioner Egizi expressed her appreciation to the
Save-the-Redwoods League.
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Chairman Gibson asked that the Department consider having a
field trip Wednesday afternoon, October 11, 1978 to Otterbein
State Recreation Area or the alternative is that the
Commissioners could make special arrangements to get there
before the October meeting.

The Commissioners agreed to eliminate their December meeting
in order to save money and to combine it with the regular
January meeting. Commissioner Altick requested that it go on
record that the Commission should try to meet in a hotel
adjacent to the airport as an economy measure.

The next meetings will be October 13, 1978 in Los Angeles and
November 17, 1978 in the San Francisco area.

The meeting adjourned at 4:05 p.m.
Respectfully submitted,

4) o

Russell W. Cahill
Director

0-0341C
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STATE OF CALIFORNIA - RESOURCES AGENCY .
DEPARTMENT OF PARKS AND RECREATION

STATE PARK AND RECREATION COMMISSION

P.O. BOX 2428396, SACRAMENTO, CA §4296-0001

EXCERPTS FROM THE MINUTES OF SEPTEI\}EBER 1978
Malibu Lagoon State Beach
Resource Management Plan and General Development Plan

It was moved by Commissioner Altick, and seconded by
Commissioner Egizi to approve the following resolubtion:

WHEREAS the Director of the Department of Parks and
Recreation has presented to this Commission for approval the
proposed Resource Management Plan, General Development Plan and
Environmental Impact Report for Malibu Lagoon State Beach; and

WHEREAS this reflects the 1dng—range development plan as to
provide for the optimum use and enjoyment of the unit as well as
the protectlon of its quality;

NOW, THEREFQORE, BE IT RESOLVED that the State Park and
Recreation Commission approves the Department of Parks and
Recreation's "Resource Management Plan and General Development
Plan for Malibu Lagoon State Beach," Preliminary dated April 1978,
subject to such environmental changes as the Director of Parks
and Recreation shall determine advisable and necessary to implement
carrying out the provisions and objectives of said plan.

The Chairman called for a roll call vote. Commissioners Altick,
Araujo, Egizi, Berk, Wald, Hailstone and Gibson voted AYE; the
motion carried unanimously.

hkok - '
Errata _
1. Acknowledgement is made to the following for thelr research .

that provided data on which this General Plan rests: Frank _
Lortle, historian; George Stammerjohan, historian; and Jack
Hiehle, wildiife ecologlst, all of whom worked under the o
supervision of James P. Tryner, Chief, Rescurce Preservatlion :
and Interpretation Division.

2. On page Y4, in paragraph 1, the 7000 year time span for Chumash
cccupatlion refers to the Chumash and thelr ancestors through-
out the area generally, most specifically at Malibu Lagoon. i
A11 other general statements about the Chumash In the fifst .
three paragraphs of page U also refer generally to the former
inhabitants of the Malibu Lagoon site.

3. On page 4, paragraph 6, "livestock" refers to new kinds of I
animals.
b, On page 5, it is recognlzed that a certain amount of artistlc

freedom is taken with the 1llustrations, particularly the
-- whole hunting scene; the Chumash were not whale hunters, and._

= -~

_*_  the boat is I1naccurate. . ST
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RESPONSE TO COMMENTS

The preliminary plan for Mallbu Lagodn State Beach; Resource Manage-
ment Plan (RMP}, General Development Plan (GDP), and Draft Environ-
mental Impact Report (DEIR) was circulated to the State Clearinghouse
{15 coples}), Southern Califofnia Association of Governments (SCAG),
Los Angeles County Regilonal Planning Commission and Sierra Club

State Park Task PForge.

Comments on the preliminary plan were recelved from the California
Reglonal Water Quality Control.Beoard, Los Angeles Reglon; the
Californla Department of Fish and Game, the California Department

of Transportation, SCAC and Los Angeles County.

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

Speciflic concern cannot be addressed adequately. The EIR on page 28

states:

“The General Development Plan for Malibu Lagoon State Beach
1s broad in scope; thereforé, the EIR'is also a broad assess-
ment of the potential impacts. Whenever a specifle phase of -~
the overall plan l1s budgeted and proposed for implementation,
a more detalled and specific environmental assessment wlll be

pPrepared for that partlcular project, as part of the budget

package."

In general your comments can be addressed as follows:



Excavatlion and regrading in the marsh adjacent to the lagoon
wlll be done in sﬁch a manner as to minimize turbidity and
water pollution.

The water dralnage from the_Pacific Coast Highway will be
Investigated for high lead content and other poliutants.
Breaching the sandbar wlll be done s0 as to minimize turbidity.
The Department of Parks and Recreatlion would be interested in
the results obtained from the one-year study of waste dis-
charged into Malibu Creék‘from the Tapia Wastewater Reclamatlon
Plant. We agfeé that the effects of & year-round discharge -
from the plan on the proposed. restoration and enlargement af
the salt water marsh adjiacent to Mallbu Lagoon should be
reevaluated when thé study 1s complete.” The Department of

Parks and Recreation will coordinate with your agency re~

garding'spécifié}proposals aé the prolect progresses.
CALIFORNIA DEPARTMENT OF FISH AND GAME

The upstream portion of the project, or that north of Highway 1,
will be protected and only minimally devéloped with traills.

No additional acquisitions aré proposed at this time. IFf
additional acquisitiohs are proposed, marsh restoration on

these lands will be studiled to see 1f 1t would be feasible

£0 resteore them.

The Department of.Parks and Recreation will work closely with
the Department of Fish and Game in ordef to insure the
perpetuation, enhancement and utlilizatlion of thé steelhead

fishery in Malibu Creek. The Department of Flsh and Game



Vv

will be notified and af SgFsement wlll be made prior to the
commencement of streambed alteration.
CALIFORNIA DEPARTMENT OF TRANSPORTATION
. (CALTRANS) .
The Department of Parks and Recreatlon will consult with CALTRANS
pursuant to the Resources. Agency guldelines for implementation of
the California Environmental Quality Act. The specific phase of
the develcopment plan which would interact with the hlghway will
be coordinated with CALTRANS.
SCUTHERN CALIFORNIA ASSOCIATICON OF GOVERNMENTS
(SCAG)
Southern California Assoclatlion of Governments indlcated that the
preliminary Malibu Lagoon State Beach Resocurce Management Plan,
General .Development Plan and Draft Environmental Impact Report 1s
consistent wilth its adopted Conservation and Open Space Plan. The
Department of Parks and Recreation will coordlnate with the

appropriate local azgencles.

COUNTY OF LOS ANGELES DEPARTMENT OF REGIONAL PLANNING

These comments do not need a resnonse.
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INTRODUCTION

Purpose of Plan

The purpose of the Malibu Lagoon State Beach Resource Management and General
Development Plans is to provide policiles for preservation, interpretation, and
public use of natural and cultural resource values within the unit.

Throughout the planning for development of this unit, citizen partieci-

pation and interagency cooperation have been encouraged. An extensive study
of the related land sytems and adjacent environments of this park unit have
formed the foundation for development guidelines. As a result, the general
approach has been to preserve and restore as much of the natural landscape and
biotie communities as possible, while providing facilities to make the
outstanding resource values found here available to the public for its

en joyment.

It must further be understood that this proposed plan for Malibu Lagoon State
Beach is in agreement with the guidelines and recommendations set forth by the
California Coastal Plan.

Project Description

Malibu Lagoon State Beach forms part of the coastal portion of the Santa
Monica Mountains chain, one of the transverse mountain ranges of southern
California. These ranges run in an east/west direction, perpendicular to the
major meountain ranges of the state.

The Santa Monica Mountains span a distance of 74.02 kilometers (46 miles),
from Point Mugu to Griffith Park. The mountain range averages about 11.26
kilometers (7 miles) across, and contains about 80,800 hectares (200,000)
acres.

Malibu Lagoon State Beach is located in Los Angeles County, where Malibu Creek
meets the Pacific Ocean, and contains a total of 30.67 hectares (75.79) aecres.
The state beach is at the southern base of the Santa Monica Mountains, about
54 kilometers (34 miles) west of the Los Angeles metropolitan complex.

Most of the area consists of an alluvial fan formed by an antecedent stream,
now called Malibu Creek, which originates deep in the Santa Monica Mountains.

The lagoon is about 2 hectares (5 acres) in size, and constitutes one of the
few remaining migratory bird sanctuaries in Los Angeles County. The ocean
along the beach has worldwide recognition as a surfing spot.

The park is bisected by Highway 101. North of the highway along Malibu Creek
lies a parcel, 9.7 hectares (23.98 acres) in size, which was recently acquired.

Acquisition of 3.7 hectares (9.14 acres) west of the lagoon is now being
considered.



Historical Background

The area around Malibu Lagoon State Beach has been occupied for more than
7,000 years, based on data derived from archeological work at the Native
American site located in this unit. Unfortunately, there is little
information about the earliest residents. Artifacts extracted from the ,
earliest occupation levels are primarily grinding implements. These levels
have been dated to 5,500 years B.C.

Researchers have interpreted from the archaeclogical data that these early
inhabitants led a sedentary 1life. From 1,500 to 500 B.C., however,
substantial changes took place in the lifestyles of the occupants; new and
varied artifacts were created, and food resources were exploited in newer and
more intensive ways. :

In contrast to the earlier inhabitants, the Chumash had a more complex culture
and society, relying mainly on an economy based on marine fishing and hunting,
and on inter-village trade. A sedentary people, the Chumash had a hierarchial
social structure, and a considerable degree of craft and task specialization.
Thelr ocean-going plank canoes, basketry, shell decorated implements, use of
shell beads for currency, and extensive system of trade reflected exceptional
skill and adaptive ability.

The first contact of Europeans with the Chumash in the Malibu area probably
occurred at the very end of the 18th century. By 1802, Bartolome Tapia had
received a concession for the Rancho Topanga Malibu Sequit, and had built a
corral, several outbuildings, and an adobe residence in Malibu Canyon, not far
from the lagoon. He (and later, his son Tiburcio), raised cattle, and were
active in the political and economic life of the Los Angeles pueblo.

After Tiburcic died in 1848, the ranche was owned first by a Frenchman, Leon
Victor Prudhomme, who had married Tiburcio's daughter, and later by a wealthy
man named Matthew Keller. Keller eventually sold the rancho in 1891, to the
grandfather of the women from whom the state acquired the property. This man
was Frederick H. Rindge.

Rindge, a member of an old, wealthy Massachusetts family, was an energetic
capitalist, investing in and managing many business and agricultural concerns
in the Los Angeles area and in northern California. He improved the ranch
significantly, adding livestock to the cattle and sheep herds, and building a
beautiful mansion not far from the site of the Tapia adobe. In 1903, most of
the ranch structures, including all those in Malibu Canyon, were destroyed by
a fire. . '

After Rindge's death in 1905, the Malibu ranch was run by his widow, May
Rindge. She was a woman of notable ability, with a reputation for contentious-
ness and fierce determination. As the population in the Los Angeles area
inecreased sharply after 1900, and the number of homesteading farmers increased
on the northern borders of the ranch, demands on the ranch property
intensified. In order to provide the homesteaders and others with access to
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Los Angeles, the county demanded a right-of-way for a road. Then, the state
made a similar demand, for a highway to cross the ranch. May Rindge fought
the right-of-way condemnations in the courts (she took four cases to the 3tate
Supreme Court, and two to the U.S. Supreme Court) and at the ranch itself.
Confrontations between Mrs. Rindge's armed ranch hands, riding on fence
patrols, and homesteaders, surveyors, and county offiecials attracted much
public attention. In 1919, the state courts finally decided for the county;
in 1925, the courts gave a right-of-way to the state for that part of the
Roosevelt Highway which was to eross the ranch.

There had been no family residence on the ranch since the 1903 fire, In the

late 1920s, Mrs. Rindge decided to build a forty room "eastle" on the hill,

Just above the site of the first Rindge mansion. This massive structure was

left unfinished, since financial pressures increased sharply after 1925,

especially in the Great Depression. In 1926, a long strip of beach was put up

for lease, and many Hollywood movie stars constructed beach houses there,

becoming the nucleus of today's famous Malibu colony. By the mid-1930s, the
Marblehead Land Company, which was the legal owner of the Malibu Ranch, and -
which was created and controlled by May Rindge, faced bankruptey. Land, - -
livestock, and other assets were liquidated, but by 1940, the ranch could not

be saved, and the entire property was put up for sale.

It was sometime in the 1920s when May Rindge's daughter, Rhoda Rindge Adamson,
acquired from the ranch the property around Malibu Lagoon. In 1929, construc-
tion was completed on the house that is now part of Malibu Lagoon State Beach.
Designed by the famous Los Angeles architect, Stiles Clement, of Morgan, Walls,
and Clement, the home is a beautiful and unique example of Spanish, Moorish,

and Mediterranean styles. The striking use of custom-made tile and the richly
painted decorations and murals in the interior make the Adamson home truly one . —-
of a kind. - ’ T

With her husband, Merritt H. Adamson, Rhoda Adamson launched the Adohr Dairy
in 1916. By the time their Malibu home was finished, the dairy was one of the
biggest in southern California. Adamson was president of the Adohr Corpor-
ation, and his wife was secretary (Adohr is Rhoda spelled backward). While
managing this and other businesses and investments, which kept the Adamsons
busy, they spent as much time as they could at the Malibu home, improving its
garden and grounds. They owned several homes, but this was their main
residence. Mrs. Adamson remained here after her husband died, and the Adamson-
presence at Malibu was continued after her death in 1962, when her daughter, =~ -~ =
Mrs. Sylvia Adamson Neville, moved there,

The State of California acquired the thirteen acres containing the Adamson
home and grounds in April 1968. The state had problems providing personnel

for the unit, so it was leased back to the Adamson family. From 1968 to 1971,
the Adamsons maintained the property, and hired security guards to protect

it. Pepperdine University leased the unit in March 1971, using the Adamson
residence as a home and office for the Chancelor of the university, Dr. Norvel
Young. The lease was renewed in 1975, and is still in effect.
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RESQURCE MANAGEMENT PLAN

General

The Malibu Lagoon area has been classified as a state beach by the State Park
and Recreation Commission, under authorization of Section 5001.5 of the Public
Resources Code.

A state beach is a category of state recreation unit. The Public Resources
Code defines a state regreation unit and state beach as follows:

"(3) State recreation units, .... consist of areas selected, developed
and operated to provide outdoor recreational opportunities. Such units
shall be designated by the State Park and Recreation Commission by naming,
in accordance with the provisions of this article relating to
clagsification.

In the planning of improvements to be undertaken within state recreation
units, .consideration shall be given to compatibility of design with the
surrounding scenic and environmental characteristies ....

y, State beaches, (consisting) of areas with frontage on the ocean or
bays designed to provide swimming, boating, fishing and other
beach-oriented recreational activities. Coastal areas containing
ecological, geological or scenic resources of significant value shall be
preserved within state wildernesses, state reserves, state parks or
natural preserves."

Malibu Lagoon State Beach has a number of significant features which set it
aside from many other southern California beaches. It is considered to be one
of the better surfing beaches in the southland, and is commonly known as
tgurfrider's Beach." The area has enough drainage to support a stream that
flows nearly year-round. It has a marsh and estuarine condition, mainly of
saltwater but with a freshwater riparian habitat at the stream's mouth.

The area also contains Humaliwu, one of the largest remaining southern Chumash
archeological sites; it has been protected over the years because it is on
private property. The Adamson House, a representative gample of affluent
beach residences of the 1920s and 1930s, is also on the property. The village
site and the house are on the National Register of Historic Places.

Resource Cbjectives

To maintain, perpetuate, and protect Malibu Lagoon State Beach and its
resources at a high level of usefulness and produetivity, and to keep it
esthetically pleasing, the resource objectives shall be as follows:

1. To reserve the beach sand area for day-use beach activities, rather
than for parking or other supportive uses.



To recognize the lagoon and associated marsh areas as a very
important link in the habitat essential to maintaining a native
resident and migratory bird population in southern California. This
habitat has been greatly depleted in this area. It is a managment
objective to restore some of the marsh area that was lost by previous
filling. This will alsoc provide a scenic open-space area, in a
location that is already highly developed. -

To partially restore the marsh area, it will be necessary to excavate
and regrade, so the entire marsh area will drain into the main
lagoon. This ineludes drainage from adjacent lands, such as the
Pacific Coast Highway. This will reduce, if not eliminate, much of
the present mosquito breeding problem, that results largely from
potholes and poor drainage.

To adequately protect the ecological values of the marsh and lagoon
area, it is recommended that the Park and Recreation Commission be
requested to classify that area as a natural preserve.

To further protect the fragile salt marsh and its environment, foot
traffic should be prevented from crossing any part of the marsh for
access to the beach. If an arm or portion of the marsh must be
crossed to get proper trail alignment, the trail should be on a
bridge.

To manage the water level of the lagoon through periodically
breaching the sandbar, so the undesirable effects of the ponding
lagoon waters will be held to a minimum, and the desirable effects
enhanced. The undesirable effects include: a high water table with
resulting mosquito breeding; flooding of the Malibu celony and its
septic tank drain fields: maintaining too high a water level in the
lagoon, covering the mud. flats and redueing the feeding areas of
water birds; warming of the lagoon waters; proliferation of algae and
subsequent algae and marine life die-off, resulting in obnoxious
smells; lack of flushing of the lagoon; and an unbalanced condition
between fresh and salt water, which eould be harmful to the saltwater
marsh and the marine plants and animals.

Desirable effects include: the interchange of saltwater, which would
provide an intertidal feeding area for water-associated birds; some
contrel of the amount of freshwater algae; partial elimination of the
mosquito problem; providing enough saltwater to keep the marsh plants
in a healthy and thriving condition; helping to provide a saltwater
habitat for those orgznisms which need it; and keeping the water
quality at a much higher level, to prevent stagnation.

To encourage native species, except in the Adamson House gardens, and
to discourage and/or eliminate aggressive non-native species. Native
species that may proliferate and cause undesirable results, such as
certain algae of the lagoon, should also be controlled.

10




8. To restore and maintain the natural environment needed to sustain a
healthy native animal population.

9. To protect, manage, maintain, and interpret the cultural values of
the area, particularly (but not limited to) those concerning the
Adamson House and the evidences of Native American occupation.

Resource Use, Management and Protection concepts and Philosophies

The use concept of the beach is to make this area available for any day-use
activities appropriate to a sandy beach with a cobble intertidal area. The
waves at this beach make it a prime surfboard-riding location, and it attracts
many surfers. It is not considered to be a good swimming beach, although many
people use it for this purpose. Some fishing also takes place here, but this
tends to be a minor use. Sunbathing, pienicking, and general sightseeing are
ma jor uses.

The marsh area has been treated more as an obstacle to cross in getting to the
beach than as an ecologiecal habitat. School groups visit it quite frequently,
and bird watchers are often present. Since marsh areas are a disappearing
habitat, especially in southern California, every effort should be made to
enhance this habitat, and to prevent uses of it that would destroy its wvalue.
Tc a large extent, this means keeping visitors and domestic animals out of the
marsh proper; use by visitors should be on the periphery, or on prepared
trails leading to observation points.

The lagoon water levels.must be controlled by breaching the sandbar. A
management program for water level control is now in the experimental stage,
to determine when the sandbar should be breached. Its purpose is: to
determine how best to manage water levels, so minimum damage is done to the
environment; to keep the flora and fauna flourishing; to keep the water
quality from degrading; and to hold undesirable effects and resultant
complaints to a minimum. As of now, the plan is to open the sandbar when the
height of the lagoon reaches 1.07 meters (3.5 feet) above sea level, or when
algae growth in the upper lagoon starts to proliferate, which may occur before
that elevation is reached. Adjustments .to the height of the water in the
lagoon are alsc to be made, if observations deem this is warranted.

Proposals for.acquisitions of land as additions to Malibu Lagoon State Beach
should be evaluated in relation to the recreational, cultural, and natural
resources of the unit, and public use and enjoyment of those resources. The
relationship of this unit to the values in Malibu Canyon, and to Malibu Creek
State Park farther upstream, should be considered carefully in any acquisition
proposals.

The important historic Chumash village site at Malibu Lagoon State Beach must
be preserved., Any adverse effect, whether by human or natural causes, must be
mitigated. by professional archeclogical procedures, in consultation with local
people who have been selected by the Chumash to act as the tribe's
representatives.



The Adamson House and the surrounding gardens are to be preserved, and a
reasonable adaptive use of the structure and outbuildings will be found. The
buildings and grounds should be open to the public.

The Department of Parks and Recreation is not opposed to year-round discharge
of treated effluent into Malibu Creek by the Las Virgenes Water District, as
long as the following conditions are me%t:

1. The water quality of the discharge must be equal to or better than
water quality requirements of the State Water Resources Control Board.

2. The water quality of the discharge must be equal to or better than
requirements of the state and county public health departments for
water contact sports (free from contaminants and disease).

3. The water must not be enriched to the extent that it causes an
excessive algae bloom in the receiving waters of the stream and
lagoon.

b, If the year-round discharge causes added expense to breach the bar at
the mouth of Malibu Creek, the Las Virgenes Municipal Water District
should be responsible for funding this additional cost, or for
condueting the breaching action.

Malibu Creek
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Resocurce Evaluation

Malibu Lagoon State Beach now consists of 30.67 hectares (75.79 acres),
including 899.16 meters (2,950 feet) of ocean frontage. It is in the southern
part of the Coastal Landseape Province. The Resource Inventory is available
in the department's Resource Preservation and Interpretation Division, 1220 K
Street, Sacramento.

Nafural Values

1.
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Pristine Conditions

Malibu Beach was formed from the discharge of Malibu Creek. The
deposition of sand, gravel, and cobbles from the mouth of the creek formed
the projection of land that juts out into the ocean at this point. As
this buildup ocecurred, a delta formed, with some low places, which when
inundated by high tides, formed a saltwater marsh and lagoon. The
saltwater marsh area was once much larger than it is today.

Tndians settled at the mouth of the creek in this area, which was rich in
foods. The cobble area produced good clams, as well as numerous other
invertebrates that could be eaten. The beach sands also produced clams.
The salt marsh was a food-gathering area for numerous animals,
particularly birds. The ocean jtself offered a good source of fish.
Inland, the mountains and the vegetative habitat provided additional
sources of food, both animal and vegetable. The creek itself provided
water and additional fishing for fish that stayed in the stream, as well
as anadromous fish that came up the creek to spawn. The creek, in the
very early days, probably flowed year-round, since the sources of the
stpeam waters were not used as they are today.

Mosquito problems were probably much worse than they are today, and were
tolerated by the Indians as a condition of life to be expected.

Vegetation types originally present included a much larger coastal strand,
a possible sand dune area, a riparian community along the shcres of the
upper part of the lagoon and along the creek, a saltwater (salicornia)
marsh, and coastal sage scrub on the hills at either side of the creek.
Except for the sand dune community, all of the habitats exist today, but
they are greatly reduced in size, and include many introduced specles of
plants.

&
e,

Ghost shrimp

Long-billed curlew
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2.

Current Conditions

Malibu Point and Malibu Beach have probably been altered somewhat, by
directing Malibu Creek straight out to the ocean. This has resulted in
concentrating the deposition of any sediments coming out of the canyon at
this location., In pristine times, this deposition ocecurred in a much
wider fan, which included all of the area occupied by the current Malibu
Colony. It is difficult to determine historically the number of large
fires in the watershed of the creek, which in turn influenced the amount
and frequency of flooding, resulting in stream deposition.

The rocky and cobbly intertidal area tends to have few invertebrates; it
is suspected that they are picked over by visitors, even though it is
illegal to take most invertebrates,

Sand dunes that might have existed in the early days may have been
flattened out with development of the Malibu Colony. It i1s not believed
that these dunes were large or extensive in area, since there is not much
evidence of sand deposits inland from the colony. There are no dunes now
present. - : S

The marsh area surrounding the lagoon has been greatly modified by
developments in the area, and represents only a very small part of the
marsh that once existed. Much of the marshland upcoast from the present
location of the creek has been reclaimed and developed. The most recent
part of the marsh to be destroyed was that portion between the Coast
Highway and the Malibu colony. This remnant of the marsh, with its low
places, was @ good breeding area for mosquitos. The owners probably
welecomed any Till they could get, so the land would become suitable for
development, and would appreciate in value. As a result, this area has
been reclaimed by filling, and the original flora and fauna have largely
disappeared. - In thelr places, many invading weeds and exotics have becone
established. In spite of the filling, there are some low places left that
when the water table rises as the lagoon becomes filled. These become
mosquito breeding areas, and require treatment from the local mosSguito
abatement district. Part of the filled area has been made into a Little
League baseball field. - o '

Some of the remaining marsh area also has low places that become good
breeding spots for mosquitos. These mosquitos can carry encephalitis,
Although low places in a marsh are quite natural, they cause problems when
surrounding areas are developed with housing. Complaints of mosquitos
come in, and these areas are treated by the mosquito abatement district,
The treated areas are sprayed with a mixture of 80% diesel oil and 20%
pesticide (Golden Bear 1111). The equipment carrying the spray material,
the hoses, and the spray itself all do some damage to. the marsh ecosystem.
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It is believed that by regrading the marsh area so 1t properly drains into
the lagoon, most of the mosquito control work could be eliminated. In one
place in back of the Adamson House, there 1s a freshwater seep, probably
drainage from the garden, which creates a place where freshwater mosquitos
breed. Dredging of this area, creating a condition similar to when the
boat dock was in operation, would eliminate this freshwater mosquito
habitat. ]

When the water in the lagoon is down, visitors going toward the beach
trail that crosses the marsh areas cause damage to the fragile marsh
plants, disturb nesting birds, and create tracks that result in unsightly
searring of the marsh. Deeper channels, carrying water from the marsh to
the lagoon, would discourage crossing the marsh.

The marsh vegetation has some introduced exotics, but if the marsh is
maintained under proper conditions, natural marsh plants will dominate.

The lagoon and its water level are largely regulated by a number of
constantly changing factors. The size of the lagoon is controlled by the
width and depth of the channel, the porosity of the bottom and sides, and
the amount of water reaching the lagoon. The width and depth of the
lagoon are largely regulated by the amount of scouring and the amount of
deposition of sediment. This changes from year to year, but without
floods, the basin tends to silt up, and the capacity is reduced. A& major
flood occurred in 1969.

The deposition of decomposing vegetation on the bottom of the lagoon,
along with fine silt, results in reduction in the porosity of the
underlying sand and gravels, so less water seeps through the bottom and
sides. A good flushing periodically will remove some of this material,
which will increase the porosity. Here again, a large flow of water is
necessary, to scour the bottom.

The amount of water reaching the lagoon is another factor in its size.
Although summer discharges from the Tapia Treatment Plant directly to
Malibu Creek are prohibited, much treated water gets into the lagoon
through percolation to the underground aquifer. In the summer, .166 cu.
meters per second (3,800,000 gallons pér day) are discharged in the Malibu
Creek watershed, of which .04 cu. meters per second { 1 million gallons
per day)} are used to irrigate 80.9 hectares (200 acres) of crops, .105 cu.
meters per second (2,400,000 gallons per day) are used to spray flelds,
and .017 cu. meters per second (400,000 gallons per day) are put in
percolation ponds. In addition to this souce of water, there is natural
rainfall and runoff of domestic water. A large amount of water is taken
up by plants, and transpiration by the plants gets much of this water into
the atmosphere. Evaporation accounts for more water entering the
atmosphere. The remainder goes into surface and underground storage and
flow. In the summer, surface flows have not been recorded at Cross Creek
Road immediately upstream from the lagoon, but the lagoon does fill up
with water. Some of this could be coming from the ocean through the sand,
but most of it is believed to be coming from the upstream watershed
underground.
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The natural channel of the creek as it enters the ocean tends to he on the
downcoast side of the point. The waves at this location tend to move the
sand downcoast, rather than pushing it up and forming a bar. In the
simmertime, when the sandbar is breached to let water out of the lagoon,
the bar is opened straight out from the bridge. This is done so the beach
is not cut in half by a stream. However, the breached sandbar tends to
close much more quickly in this location than it would on the more natural
downcoast side.

As has been mentioned before, the marsh and lagoon are a very important

habitat for migratory water-associated birds. The upper reaches of the - -
lagoon and creek (when it is present) provide habitat for birds preferring
freshwater habltats, while the lower parts of the lagoon, the tidal
mudflats, and the saltwater marsh provide the habitat needed for birds
needing brackish or saltwater environments. When the creek flows through
the sandbar to the ocean, as it often does in the wintertime, the tides
keep an interchange of water coming into. the lagoon. This tidal action
keeps a biota of invertebrates viable, which provides good feeding for .
many of the migratory birds. It also keeps the fishery in the lagoon in
good condition. - Some of the migratory birds are fish eaters.

The saltwater marsh is marginal for mammals and birds, since its size is ,
small, and there is a great deal of foot traffic through it, causing too . ... .
much disturbance. Upstream areas not now state-owned, although once well. .
landscaped and maintained, have reverted to a wild condition, with dense

cover that makes them favorable for many bird and mammal species.

Cultural Resources

Themes and eras of California history have been identified in the California - -
History Plan. The primary cultural resocurces of Malibu Lagoon State Beach are
the Adamson House and its artifacts. They are related generally to the
American era of architecture after the turn of the 20th century, and
specifically to the Spanish colonial revival of 1915-1930. A second theme of .
the American era is the cultural development of drama, as witnessed by the
advent of the motion picture industry. A4 third theme deals with the era of
the California Indian, by examining the culture and technology of Indians of
the southern California area.

Interpretation of the cultural parts of the unit will emphasize the lifestyles
of the Chumash before European occupation, and the llfestyles of the
Eurcamericans who constructed the Adamson House.

This overall interpretive approach accommodates the Flow~of-history concept,
which addresses human use of the area. B

The California History Plan indicates deficiencies in interpretation of these
various themes. Publie interest in the themes has grown steadily during the
past several decades, while a fascination with the movie industry has remained
high since before the First World War (1917~1918).
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The unit's cultural resources are primarily located in the area east and
northeast of the lagoon, in the forms of a large, rich Indian midden site and
the buildings and grounds of the Adamson House (see Zone of Cultural
Sensitivity Map, p. 37). They are significant to the prehistoric and
historic story of the region.

Declaration of Purpose

The primary purposes of Malibu Lagoon State Beach are: to provide a place for
beach-oriented recreation activities on the sandy beach fronting the ocean; to
preserve and interpret the marsh and lagoon habitat so as to perpetuate the
many species of animals that require this diminishing resource for survival;
to provide a permanent scenic and open-space environment for an area that is
rapidly growing and becoming heavily developed; and to preaerve, maintain,
mitigate, and interpret the Adamson House and other cultural resources of the
area.

Declaration of Resource Management Policy

Natural Values

Management policy in relation to the scenic and natural values will be to
enhance and perpetuate them, while providing for appropriate public use and
enjoyment in such a way that these values will not be diminished or impaired.

1. The sandy beach frontage may be fully used for beachworiented recreation
activities,

2. The saltwater marsh and lagoon shall be reserved for a wildlife sanctuary,
primarily to perpetuate this disappearing habitat and the species that use
this area. Visitor use within this area shall be restricted to designated
locations and observation points, so the habitat will not be destroyed or
the animals disturbed. Domestic animals should not be allowed in this
area. The Little League baseball field 1s an intrusion, and should be
relocated.

3. Native plants should be encouraged in natural areas, and aggressive exotic
plants should be removed if they restrict the growth of native plants.

4. The lagoon water level shall be controlled through adoption of a
management program that will determine how and when the lagoon shall be
opened to the sea. This plan shall be based on solving problems
assoeiated with the lagoon water levels, to the best interests of all
people concerned.

5. The area should be managed so that it remains a beautiful and scenic .
open-space unit.
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Cultural Values

1.

Before any development that may affect cultural resources, a thorough
study will be conducted. The correct construction and use period of each
atructure will be determined, both as an individual entity and as it
relates to the total cultural environment. Research and archeological
investigation will be parts of this study.

Buildings which directly relate to the Adamson House should be preserved
and stabilized. If stabilization ias required to prevent loss or
deterioration, it will be undertaken only in ways that will not threaten
archeological, historical, or related environmental values,

Certain buildings within the zone of cultural significance are well suited

for interpretive use. The Adamson House and its immediate gardens, pool,

and bath house should be viewed as one unit. However, the pool (if opened -
to the publiec) and the garage section of the pool house could be used for
interpretive displays not directly related to the house and grounds. The
exterior integrity of the pool house and garage should remzin compatible
to the overall Adamson House theme. The "Doll House" could likewise be
used for interpretation, as long as the frontal view is not disturbed.
Preservation priorities should be determined in part by both the esthetie
quality of the grounds and the need for such facilities as a house museum
or visitor center.

The prehistoric site (CA:LAN:26Y4) and the historic site are one and the

same. The prehistoric site is of .vast significance, and ecareful study of —
the site may produce needed information in defining the lifestyles of the T
Chumash Indians. Proper care and sensitivity to the site must be

demonstrated at all times. Any future sites which are discovered on

existing State Park System property, or which are subsequently acquired,

shall be carefully recorded and protected.

At units with cultural resources, there is often a deficienecy in artifacts =
to interpret those resources., There are large collections of artifacts

from this site in loecal institutions, and private offers have been made to .
donate items useful to interpretation of the unit. The department should

acquire all items available, and should include them in the presentation

and use of the house and grounds.

Historic intrusions dominate the prehistoric sites. Removal of nodern
intrusions, such as the Little League diamonds, should be conducted with
the utmost care, because of the significance of the sites on which they
are located. : - : T
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GENERAL DEVELOPMENT PLAN

Introduction

The development of Malibu Lagoon State Beach is planned to provide incerpre- =
tion and recreation opportunities that will complement and preserve the natural -
and cultural resources found here.

Land Use Analysis

Existing Land Use \

Malibu Lagoon State Beach is located near the middle of the Santa Monica —
Mountain Range along Highway 1, where Malibu Creek enters the Pacific Ocean.

Malibu Canyon-Las Virgenes Road provides access from the Ventura Freeway to =
the west; the Santa Monica Freeway provides access from the east. )

Malibu Lagoon State Beach has always been open for public use. . The sandy
beach totals about 54,870 centiares (590,000 square feet), and is used by
surfers, sunbathers, fishers, and bird watchers.

When the existing highway was rerouted, part of it was converted into a 98-car
parking lot. The Adamson house is occupied by a caretaker, while scheduled
tours give visitors a taste of early 20th-century living on the site. .

Proposed Land Use

No development is proposed for the beach, but maintaining a controlled water
level in the lagoon remains a problem. The proposed development in this plan
is minimal, and includes an interpretive facility, trails, restoration, and .
preservation and enhancement of the lagoon area. -

Beach improvements include safety and sanitary equipment,

Proposed Developments

The General Development Plan Map shows the various areas in which development
is proposed, and lists the planned facilities for each area.

West Side
Interpretive Facility

The interpretive facility will be made up of display panels and bulletin
boards, which explain the ecosystems and functions of the lagoon.
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Before any improvements, landscape rehabilitation must take place by removing
the Little League baseball diamonds and reshaping the existing highway fill.
This fill ecould be used for landscape construetion, in lieu of removing ‘it
from the park premises, as originally suggested.’

A site next to the lagoon was selected for outdoor interpretation ard other
support features.

Study and scientifie data have shown that the proposed development will have
minimal or no effects. on the biological processes of the lagoon and marsh-
lands. The intent is to preserve these wetlands; this plan also proposes to
restore them, and to enhance their wildlife potential and qualities.

The interpretive facility will also function as an orientation peoint. Its
design theme is further explained in the Interpretive Prospectus Summary for
this plan (p. 24).. From the facility, trails are extended that lead to an
overlook platform, a peripheral walk partly around the lagoon, and selfw-guided
trails. )

Visitor use of the proposed facilities will be further accommodated by a
50-car controlled parking lot and two bus parking areas, Parking surfaces
will be of a crushed rock base; asphalt will not be used.

Landsecaping will be accomplished with compatible native plantings, in a manner
that will blend with the local surrdéundings.

A peripheral ufipaved road will serve for fire access and ranger patrol.

lL.agoon

It has long been recognized that the lagoon systems are not functioning
properly under current conditions.” Human and other uses not conducive to
maintenance of marsh environments have resulted in the disappearance of

certain wildlife and plant species. It is for this reason that alterations to

the marsh environment are praposed.

Drainage improvements would include restoring and enlarging the saltwater
marsh. Tidal waters will be allowed to penetrate deeper inte the backlands,
by means of graded-out channels. Pickleweed (salicornia) is to be planted or
replanted in appropriate locations. A 1.2 méter (B-foot)-high restraining
fence could further control human penetration through these wetlands;
compatible native plantings would make its presence less obvious.

The department further recommends that the area be classified a natural
preserve within the proposed boundaries.

Adamson House

The main house would be used for historic and architectural Interpretation,
complemented hy guided tours. Further details are in the 1nterpret1ve
prospectus summary (p. 24).



A state-owned parking lot directly north of the house contains 98 spaces; the
lot is frequently filled to capacity by the vehicles of surfers and other
beach users during the summer months and weekends. It is antieipated that
inereased parking will be needed once the Adamson House is opened for public
viewing. One possible solution is to limit visitor use of the Adamson House
to weekdays only.

The gatehouse offers excellent accommocdations for a ranger residence. This
would further help to fulfill a long-felt need for site patrol of the area,

Beach Improvements

The improveﬁents will include one additicnal lifeguard tower, four portable
restrooms, and trash bins less susceptible teo vandalism and strong winds.

Motorized maintenance equipment of a tractor type must be suffiecient in nature
to mechanically breach the sand bar between ocean and lagoon, at designated
times. It is desired that this piece of machinery have attachments capable of
screen-cleaning beach sand, and performing other maintenance-related tasks.

North Side

A levee along the east bank of the state-owned lands protects the. area from
minor flooding.

The stream banks are densely covered with willows and other species typieal of
this kind of riparian habitat. Tall London plane trees and heavy undergrowth
in most places make this an excellent wildlife sanctuary.

The plan proposes. self-guided nature trails and two portable restrooms; most
of this area will be left in its natural state. Rest areas with appropriate .
park furniture will be part of the trail system.

Beach Entrance

At least two entrances provide access into Malibu Lagoon State Beach. The
official entrance provides access to the state-owned parking lot via Highway 1.
With the proposed addition of interpretive attractions toc the Adamson House,

1t will be necessary to improve the left-turn lane and to construct (by
striping) a rlght—turn deceleration 1ane

The second entrance is lcocated directly opposite Cross Creek Road, and is now
used by Little League members only. Traffie light and street lane improve-
ments must be made, once the proposed interpretive facility is ecompleted and
made available for public use.



Utilities

Domestic water is supplied by the Los Angeles Metropolitan Water Distriet, and
is available on the site. '

Southern California Edison Company power lines are located along Highway 101,
and will provide adequate power for all proposed developments in the plan.

Since there is no local sewer system, portable, pump-out restroom facilities
will be provided.

Special Considerations

1. It is recommended that a study be conducted:

a) To identify all potential and non-polluting inflow sources
to Malibu Creek.

b) To explain what effects these combined inflow sources have
on lagoon eco%ogy.

e¢) To identify what effects secondary treated effluent has
on lagoon ecology.

d} To lead to recommendations in order to establish an optimum
lagoon environment.

2., Tt is recommended_that the state acquire a right-of-way along Malibu

Canyon, to provide trail access to other park lands in the Santa Monica
Mountains. - B

3. It is recommended that local government and public transportation
officials establish bus routes to Malibu Lagoon and the Santa Monica
Mountains parks, to increase regional recreation and awareness, and to
discourage use of individudal automobiles.

Interpretive Progpectus - Summary

The goal of interpretation at Malibu Lagoon State Beach is to provide visitors
with awareness and appreciation of the significant recreational, natural, and
eultural resources of the unit. The scope of interpretation should include
the variety of visitor interests. ) :

There are three categories of interpretation suitable for Malibu Lagoon: the
beach (for recreational interpretation); the lagoon {for environmental
interpretation); and the Adamson House and grounds (for historiecal
interpretation).

Pl
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Many visitors to Malibu Lagoon are surfers. Once the Adamson House is opened
to the publie and an interpretive program is developed for the lagoon, other
segments of the public will be attracted to the unit,

The Adamson House should introduce visitors to the area's local history,
Environmental interpretation should encourage use of the unit as a nature
study area. Beach interpretation should stress items of practical interest to
surfers and other beach users.

Details of interpretation at the unit are found in the department's
Interpretive Prospectus, on file with the Resource Preservation and Interpre-
tation Division.

Interpretive Periods

The primary interpretive period should stress the formation of the unit's
topographical features, from their origin to the present.

Secondary periods should be: (1) 1804 to 1968; from the original concession
of Rancho topanga Malibu Sequit, through acquisition of the rancho by Rindge,
to acquisition of the Adamson House and grounds by the department in 1968

(2) O AD to the late 1600s; emphasizing the significant Native American
history of the area,

Interpretive Themes

These include:
Primary 1. Beach and ocean dynamies, and recreational uses of the
unit.
2. The ecology of Malibu Lagoon.

Secondar 1. The periods of Spanish and Rindge/Adamson ownership.
wecondary : _
2. The Chumash and earlier inhabitants.

Interpretive Methods and Facilities

Interpretive panels on the beach should be located so a minimum of beach space
is used, and preferably in a central area. The lagoon's fragility must be
taken into account in placement of interpretive-aids, such as a peripheral
pature trail. Interpretive aids in the picnic grounds should remain very
simple (a kiosk or outdoor panel), and should not call undue attention to
archeological deposits in the area. The Adamson House is well sulted for a
house museum; the garages should be used to interpret the unit's primary and
secondary themes.
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Problem Areas

Certain specific problem areas were discovered during the planning stage. The
primary problem is making this state beach more accessible to inner-city
residents; others include the need for trails and fire control.

Rapid Transit o ) - L , o o

Expansion by the Southern California Rapid Transit Distret (RTD) to serve
state parks and beaches in the Santa Monica Mountains area could become zn
important concept incorporated in this plan.

An ever-increasing need for this kind of service is apparent, when the heavy
traffic burdens along major access arteries, and declining energy resources,
are considered.

While an existing bus route traverses Highway 101, it does not emphasize
recreation transportation.

Trails - L - - R

Plans are in progress to link three major state parks in the Santa Monica
Mountains (Point Mugu, Malibu Creek, Topanga)} by means of the Backbone Trail.

This trail will not be paved; it will have steep gradients, and will be used o
primarily for hiking and horseback riding.

Malibu Creek Canyon offers an excellent opportunity to expand the trail
network, linking the Backbone Trail with Malibu Lagoon State Beach.

Sound judgment must be exercised where new trails are proposed, to prevent
adverse. impacts on watershed lands.

Fire Control : o L —

There is an exceptionaily high fire danger in the Santa Monica Mountains; it
is greatly increased when the Santa Ana winds are blowing.

The department is committed to constant monitoring, close cooperation with
local fire officials, and continuous updating of fire management plans, to
adjust them to current technology and an improved fire danger rating system.

Of 'special consideration is the creek canyon, with dense chaparral and
riparian growth along its course. A continuous water supply in Malibu Creek
itself would greatly benefit firefighting strategy, in case of a forest fire.




Environmental IIm act Report



DRAFT ENVIRONMENTAL IMPACT REPCRT

The Environmental Impact Report (EIR) is divided into three major sections:
(1) description of project; (2) description of environmental setting; and
(3) environmental impact. The degree of specificity of the latter two
chapters is not in detail, due to the general, broad nature of the project
description.

The General Development Plan for Malibu Lagoon State Beach is broad in scope;
therefore, the EIR is alsc a broad assessment of the potential impacts.
Whenever a specifiec .phase of the overall plan is budgeted and proposed for
implementation, a more detailed and specific environmental assessment will be
prepared for that particular project, as part of the budget package.

Description of Project

Location: See Project Description, p. 3.
Objectives: See Purpose of Plan, p. 3.
Project description: See General Development Plan, p. 21.

Description of Environmental Setting

Existing environment: See Resource Evaluation, p. 14.
Regional considerations: See General Development Plan, p. 21.

Envircnmental Impact

The Significant Environmental Effects_ of the Proposed Project:

The left column in Table 1, page 29, lists the proposals In the General
Development Plan. Each of these was assessed, with environmental factors
listed across the top. It was determined that there would be no significant
environmental effects from the proposed actions. The interactions were all
found either not to _interact, to be beneficial,.or to have a non-significant

effect. Most of _the proposed plamming objectives will have a beneficial .

effect on the environment when they are implemented,

Short-Term Effects: During development of the proposed facilities as = . .. .

described in the General Development Plan, there will be several — ..

non-significant effects, including increased levels of noise and L ‘ e

eonsumption of energy.

Long-Term Effects: Most long-term effects will be beneficial. The

proposed action will result in_improved proteection, preservation, and
interpretation of recreational, natural, and cultural resources.
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No rare or endangered species of plants or animals are present in the area,
The following non-significant structures will be demolished:
1. Little League baseball fields.

Any significant environmental effects which cannot be avoided if the proposal
is implemented:

This section is not applicable, since there are no anticipated
significant environmental effects.

Mitigation measures proposed to minimize the significant effects.

. This section is not applicable, since it has been determined the
proposed project will not create significant environmental effects.
Precautions will be taken as outlined in the Resource Management Plan, to
avold possible significant effects on the environment,

Alternatives to the proposed action:

No change: The unit would continue to operate under the current
conditions, but problems outlined in the General Development Plan and
Resource Management Plan would continue, and would possibly increase,

Other alternative action: There are a myriad of project alternatives
resulting from combinations of possible individual actions,

Alternative actlions could include fewer or greater actions than the
proposed plan. For example, the lagoon could be restored more extensively
than proposed. Another alternative might be camping facilities, instead
of the proposed day use only facilities.

The relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity:

Implementation of the proposed General Development Plan and Resource
Management Plan would protect and improve the unit's resources, and would

inerease facilities for the publie. The public should be able to enjoy the
area for many years.

Any significant irreversible environmental changes that would be involved in
the proposed.action should it be implemented:

None of the proposed environmental changes would be irreversible,
The growth-inducing impact of the proposed action:

The proposed plan will not have a significant effect on
the growth of the area.
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BIRD LIFE : AQUATIC PLANTS

DUCKWEED, GREEN ALGAE

MIGRATORY: PRIMARILY A RESTING AREA FOR MANY & VARIED
ENTEROMORPHA, SPIROGYRA

SPECIES. MUD FLATS OFFER SOME SECURITY FROM
LAND PREDATORS & LOCAL DOGS.LIMITED FOOD
SUPPLY.{LIST & WESTERN FOUND. OF VERTEBR. ZOQLOGY)

RESIDENT: MANY SIGNIFICANT SPECIES. MOST SPECIES HAVE
DISAPPEARED DUE TO HUMAN PENETRATION.

SALICORNIA & DISTICHLIS, ATRIPLEX (PriMARILY}

LITTLE HUMAN INTERFERENCE,
BIOMASS PRODUCTIVE (5.2 LBS/5Q.M.— 322 73.)
{BY-TARVYD)
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FISHES
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|
SALICORNIA ZONE
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7, @ State of California  The Natural Resources Agency Edmund G. Brown, Jr., Governor

¥ DEPARTMENT OF PARKS AND RECREATION « P.O. Box 942896 « Sacramento, CA 94296-0001 Janelle Beland, Acting Director

July 27, 2012 Via Electronic Mail Only:
jd@johnanthonydavis.com

John Davis

Post Office Box 10152

Marina del Rey, California 90295
Dear Mr. Davis:

Re: Public Records Act Request — Malibu Lagoon Restoration Project

California State Parks’ (CSP) received your most recent PRA request via electronic mail
on July 17, 2012. CSP’s Legal Office responds below.

1. “Please provide any and all public records that demonstrate that the State Parks
Commission, in accordance with Public Resources Code 5080.03(c), approved
the Final Environmental Impact Report for Malibu Lagoon State Park which is
being utilized for the current "restoration project”, referenced on the home page
of the Agency at (http://www.parks.ca.gov).”

CSP has no records responsive to this request.

2. "Please provide any and all records held by the State Agency that regard the
following internet domain to which the aforesaid Agency homepage links to at
(http://www.restoremalibulagoon.com), which is a private non-state website
registered to and which displays the official California State Parks logo:

DOMAIN PRIVACY SERVICE

70 BLANCHARD ROAD

BURLINGTON, MASSACHUSETTS, 01803
UNITED STATES

PHONE 1.866.642.4678"

CSP has no records responsive to this request.

3. “Please provide any and all public records that demonstrate that the California
Department of Parks and Recreation authorized a private party to display the
California State Parks Logo on its website at
(http://www.restoremalibulagoon.com).”

CSP has no records responsive to this request.

12-095.Malibu Lagoon Restoration Project. CSP Logo.Davis.072712-resp.doc



John Davis
July 27, 2012
Page Two

If you have any questions, | can be reached at (916) 651-8454.

Sincerely,

Va0, /4

Kelli McDowell
Administrative Assistant

cc:  Tara E. Lynch, Acting Chief Counsel

12-095.Malibu Lagoon Restoration Project. CSP Logo.Davis.072712-resp.doc



State of California - The Resources Agency Arnold Schwarzenegger, Governor

DEPARTMENT OF PARKS AND RECREATION Ruth Coleman, Director

Resolution 28-2008
Adopted by the
CALIFORNIA STATE PARK AND RECREATION COMMISSION
at its regular meeting in Pescadero, California
October 31, 2008

General Plan and Environmental Impact Report
for Ailo Nuevo State Park

WHEREAS, the Director of California State Parks has presented to this Commission for
approval the proposed General Plan and Environmental Impact Report (“Plan”) for Afio
Nuevo State Park (“Park”); and

WHEREAS, the Plan proposes to incorporate the state-owned properties west of State
Highway 1 currently named and classified as Afio Nuevo State Natural Reserve into the
Ao Nuevo State Park located inland of State Highway 1; and

WHEREAS, the Plan provides conceptual parameters and guidelines for the long-term
management, development, operations, and future public use and enjoyment of the
combined units as Afio Nuevo State Park as well as the protection of its unique quality,
resources, and diversity; and

WHEREAS, the Plan includes an Environmental Impact Report (EIR) as a part of a
General Plan, pursuant to Public Resources Code Section 5002.2 and the California
Code of Regulations (CCR) Section 15166 (CEQA Guidelines), providing discussion of
the probable impacts of future development, establishing goals, policies and objectives,
and addressing all the requirements of an EIR; and

WHEREAS, the Plan is subject to the California Environmental Quality Act (CEQA) and
functions as a “tiered EIR” pursuant to Public Resources Code Section 21093, covering
general goals and objectives of the Plan, and that the appropriate level of CEQA review
will be conducted for each project relying on the Plan;

NOW, THEREFORE BE IT RESOLVED: That this Commission has reviewed and con-
sidered the information and analysis in the Plan prior to approving the Plan, and this
Commission finds and certifies that the Plan reflects the independent judgment and
analysis of this Commission and has been completed in accordance with the California
Environmental Quality Act; and be it

RESOLVED: In connection with its review of the General Plan prior to approval, this
Commission independently finds that the environmental conclusions contained in the
Environmental Analysis Section of the Plan are supported by facts therein and that each
fact in support of the findings is true and is based on substantial evidence in the record
and that mitigation measures or other changes or alterations have been incorporated
into the Plan which will avoid or substantially lessen the potential impacts identified in
the Plan; and be it

CONTINUED ON PAGE 2



CONTINUED FROM PAGE 1

RESOLVED: The location and custodian of the Plan and other materials which consti-
tute the record of proceedings on which the Commission’s decision is based is: State
Park and Recreation Commission, P.O. Box 942896, Sacramento, California 94296-
0001, Phone 916/653-0524, Facsimile 916/653-4458; and be it

RESOLVED: That the California State Park and Recreation Commission hereby ap-
proves the Department of Parks and Recreation’s General Plan dated March 2008 and
Final Environmental Impact Report prepared for Afio Nuevo State Park; and be it

FURTHER RESOLVED; That a Notice of Determination will be filed with the Office of
Planning and Research within five days of this approval.

Attest: This Resolution was duly adopted by the California State Park and Recreation
Commission on October 31, 2008 at the Commission’s duly-noticed public meet-
ing at Pescadero, California.

By: ORIGINAL SIGNED BY Date: 10-31-08

Louis Nastro

Assistant to the Commission
For Ruth Coleman, Director
California State Parks
Secretary to the Commission



A. Amber Geraghty August 1, 2012
Coastal Program Analyst ' ‘ )
California Coastal Commission

89 South California Street

Ventura, Ca. 93001

Re: Application No. R-4-07-098 Revocation Request
Dear Ms. Geraghty,

I am a board member of Santa Monica Bay Audubon Society (SMBAS), which has always and continues
to support the Malibu Lagoon Restoration Project. We voted for the project when it was originally decided
locally and we wrote a letter to Jack Ainsworth on 10/12/10 to reiterate our support of the project.

However, I am writing this as an individual to protest the errors, some mentioning me, which were
communicated to Jack Ainsworth, Steve Hudson, and Charles Lester, by Marcia Hanscom in her 7/13/12
email communication — Subject: SENDING AGAIN: Western Snowy Plover - IMMEDIATE and
URGENT concern. '

This document can be found on pgs. 690-91 of: http://documents.coastal.ca.gov/reports/2012/8/W4.5a-8-
-2012.pdf '

The short version of my remarks is this: Ms. Hanscom’s statements concerning me, the Snowy Plovers
and the relationship of the project to the plovers are unsupported and contrary to my experience of thirty
years of watching the birds at Malibu Lagoon.

Immediately below is a copy of a portion of Ms. Hanscom’s email concerning Western Snowy Plovers
[Numbers in parentheses - (1), (2), etc. - are keyed to my comments following this copy]:

"Given this NEW CONSULTATION between ACOE and USFWS re: Western Snowy Plover - it
seems to me that this is yet ANOTHER reason to stop the project and at LEAST to not allow discharge
of waters from the lagoon on the area of sand where it has been proposed. As you might know, this
bird species uses the sandy beach and it also uses the area of the shoreline between the ocean water
and the sand (1) - for food! And the pipe for the dewatering is scheduled to be gomg 24/7 - which will
impact this spec1es ).

"In addition, the current fenced area for the Western Snowy Plover has been moved (3) (by State Parks
or other project managers?) and is NOT in the area (4) where it has been in past years. It seems to be
being used more as a way to keep the public away (5) from shooting photos of the lagoon construction
project (6) rather than to protect the Western Snowy Plover. Chuck Almdale from Santa Monica
Audubon recently commented (7) on this change in position for the fenced area in a blog.

"Still the most important fact is that this bird species is likely on its way back (8) in migration soon,
and usually (9) there would be a really good fenced off area....and, since, of course, the fenced in area
does NOT mean this bird species only stays in the fenced-in area (10), but is simply a way to keep the
public away from some of these sensitive and imperiled birds, the dewatering discharge pipe (11) is a
problem for the time periods during which this species may be on the beach....Freshwater flowing out
in the amounts and at the velocity planned would be a severe impact."(12)

Her specific errors are:

(1) The ocean water breaks directly onto the sand, so I'm not sure Where the area "between the ocean water

and sand" is located. Relative to her other errors, this is minor. S o
l _

| Attachment 3



(2) The location of the dewatering facility, the pipe and the discharging of the water will not affect the
Snowy Plovers, as they do not utilized this area of the beach or inter-tidal zone. The discharge flow is low
enough so as to mix sufficiently with the sea water before traveling far.

(3) The "current fenced area" has NOT been moved by anyone since it was erected on 3/15/12 by Jamie
King of California State Parks, Stacey Vigellon of Los Angeles Audubon Society Snowy Plover project,
myself, and two other people. Here is a blog I wrote on the creation of the enclosure:

http://smbasblog.wordpress.com/2012/03/18/snowy-plover-symbolic-fence-enclosure-erected-at-malibu-

lagoon/

(4) The fence was placed where, according to Stacy Vigellon who checked the area eatlier, the plovers
were roosting at that time. The birds were actually all out foraging for food at the time the fence was
erected. Jamie (Ca. State Parks employee) and I followed her advice. The fence can never stay in the same
location, especially year-to-year for these reasons: the birds occasionally shift their roosting location

_ slightly; they leave for breeding elsewhere and return months later; the beach shape changes; high creek
flows from heavy rains blows straight through the beach; winter storms wash out the beach; high lagoon
water breaches the beach; the breach location drifts eastward over weeks or months.

(5) The location of the fence had nothing to do with the project, which didn't start until 2 1/2 months later.

(6) Photos of the project are easily taken from many points surrounding the project. Placement of the 3-
sided plover enclosure (unfenced on the lagoon side) does not interfere with photography. The enclosure
is only a symbolic fence: a line of metal posts spaced about 10 yds. apart, connected by a single rope about
4 ft. above the sand, with small signs on the posts. Known project opponents have been witnessed walking
through the enclosure. We have no problem taking photos of the project; a slideshow on our chapter blog
project page has 100 photos of the area, dated from 5/27/12 - 7/24/12. If you want to see how it looks, see
the slideshow. New photos are added weekly: http://smbasblog.wordpress.com/malibu-lagoon-project/

(7) The only comment I've made onany blog about moving the enclosure is that we might move it in the
near future to surround the area where the plovers are currently roosting, which is about 100 yds. east
(away from the project) of the enclosure. Moving the enclosure is not easy, so we want to make sure the
plovers are staying put before we do it. If we do move it, it would be relocated further away from the
project. The enclosure and project have nothing to do with one another.

®) The birds are on the beaéh now. We counted 22 birds on 7/22/12 and 30 on 7/29/12. None had bands.
The birds will be on the beach all winter, the last ones leaving in April or early May for their breeding
grounds farther north. '

(9) In prior years, we never had an enclosure erected before the birds arrived. There was no point in doing
so, for all the reasons stated in #4 above. We intentionally erected the enclosure in March this year, and
left it up, in order to educate the public as to the presence of the plovers, and get them used to seeing the
enclosure and staying out of it.

(10) The birds always leave the enclosure (assuming the enclosure actually surrounds their roosting
location) in order to feed. They do this shortly after the high tide, when the wrack (washed-up sea
vegetation, their primary foraging location), is fresh. They also feed on the wet sand uncovered by the
retreating tide or near the edge of the lagoon.

(11) This isn't good reasoning even if Ms. Hanscom had the facts straight, which she doesn't. The presence
of the pipe by its mere existence would not automatically present a problem for the Snowy Plovers. The
dewatering facility, the location of discharge pipe, and the water discharged are not problems for the birds.
~ Their roosting and feeding locations are well east of the pipe. In over 30 years of censusing birds at this



beach and lagoon, I have never seen them in the location of the pipe. Snowy Plovers stay very close to
their roosting sites. Even a few hundred yards is farther from their roosts than they like to be. There are
seven roosts in Los Angeles County: of approximately 75 miles of sandy beach, the plovers confine
themselves to less than 1.2 linear miles.

(12) Again, for all the reasons previously mentioned, an unsupported, untrue statement.

Frankly, when I find this many errors in a relatively short statement concerning matters of which I do have
personal knowledge, I have to wonder if the writer is equally unreliable about matters where I do not have
personal knowledge.

I recently completed a 7-part blog series on the Western Snowy Plovers, focusing on the Surfrider Beach
roost. Here's a link to part 1: http://malibu.patch.com/blog_posts/western-snowy-plovers-on-surfrider-
beach

An additional comment on the USFWS creation of additional "critical habitat" (102% range-wide
expansion) for the Western Snowy Plover:

In general, I am all in favor of expanding such critical habitat, assuming that actual protection of the
habitat and education of the local beach going public (by far the greatest danger to the birds) will follow.
However, at Malibu Lagoon/Surfrider Beach, USFWS personnel apparently weren't paying very close
attention when they drew the Critical Habitat boundaries on their map, as they included a large portion of
completely unsuitable habitat consisting of brush-covered fill dirt and open channel, areas where the
plovers never go. While designating this habitat as critical to the plovers would not normally be a -
significant problem (the plovers don't use it and neither do any other important animals, except humans
walking to the beach) it did make a problem at this particular point in time because of the restoration
project which has to run its pipe somewhere. The pipes current location - right next to the fence of Malibu
Colony - is the only one that doesn't run right through the newly designated Critical Habitat. Running it
anywhere else would result in a far longer pipe, greater disturbance to the beach and greater potential -
disturbance to the plovers as well as the human beach users.

Final comment on the restoration project in general:

'SMBAS remains in favor of the project. Right now, the area‘is an unsightly landscape of mud and water,
like any surgical operation 1/4" of the way through. Stopping it now would leave a large unsightly scar on
the land, and would accomplish nothing beyond the personal gratification of a very few of the remaining
opponents.

Feel free to contact me at any time if you have any questions.

Sincerely yours,

Chuck Almdale

15737 Tuba St.

North Hills, Ca. 91343

818-894-2541

Santa Monica Bay Audubon Society Field Trip Chairperson



August 2, 2012

California Coastal Commission

Attn: Jack Ainsworth

South Central Coast Senior Deputy Director
89 South California Street, Suite 200
Ventura, CA 93001-2801

Re: Application No. 4-07-098, Application of California Dept. of Parks and Recreation to
restore and enhance Malibu Lagoon

Dear Mr. Ainsworth:

On October 12, 2010, Santa Monica Bay Audubon Society wrote you stating our support
for the Malibu Lagoon Restoration Project. This project finally began in June, 2012 and
is now well underway. We are closely watching the project and we see no reason
whatsoever for it to be halted or have its permit revoked. The best thing for the lagoon
would be to continue the project without hindrance, thereby minimizing the period of
time that it is unattractive and incomplete.

SMBAS is a non-profit organization established in 1976 to serve the Santa Monica Bay
area of which Malibu Lagoon is a central part. We have led a monthly public bird walk at
the lagoon for almost thirty years; these walks will continue throughout the period of
restoration. We do a monthly census of all the birds at the lagoon. In June and July, 2012, -
total birds and species diversification counts were well within their normal range above

and below their ten-year averages, indicating that the project was having no noticeable
effect upon the birds. We can supply you with our documentation if you desire.

In addition to our bird walk and census activity, SMBAS also: monitors and counts the
Snowy Plovers monthly, checks for banded birds and reports our results to Pt. Reyes Bird
Observatory. Also, we provide the site captains and organization for the Annual Coastal
Cleanup at the lagoon.

SMBAS cares very much about Malibu Lagoon and feels that this project will provide
needed enhancements to the lagoon and provide for its long term health.

Sincerely yours,

Chuck Bragg '
President, Santa Monica Bay Audubon Society
(310) 454-9662

|

|

|
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SANTA MONICA BAY AUDUBON SOCIETY
STATEMENT OF SUPPORT FOR
THE MALIBU LAGOON RESTORATION PROJEC
August 3, 2012 -

The Board of Directors of Santa Monica Bay Audubon Society (SMBAS) supports the
Malibu Lagoon Restoration Project. This is not a new position for us. Members of SMBAS
began attending the Malibu Lagoon Task Force (MTLF) meetings in the 1990’s. We took
part in the numerous MLTF discussions, and our suggestion to add ormithological expert
Kimball Garrett to the Lagoon Technical Advisory Committee was accepted. At the
conclusion of the planning phase, we voted in favor of the MTLF final recommendations. In
October 2010, we sent a statement to the California Coastal Commission affirming our
support for the project; we now reiterate our continuing support.

Over the past two months we have observed the progress of the project and have witnessed
nothing unexpected, unplanned or dangerous. We continue to hold monthly bird walks at the
lagoon as we have done for almost thirty years. We continue our monthly censusing of the
birds at the lagoon and of the Western Snowy Plovers at their winter roost on the beach. Our
results indicate that as yet the project has had no affect on the lagoon’s birdlife, either in
species diversification or total bird numbers; both quantities are varying within their usual
ranges for the most recent ten-year period. Western Snowy Plovers, a threatened species
which roosts on Surfrider Beach adjacent to the lagoon, are similarly unaffected.

Based on our observations, bird population in the channels average approximately five
percent of that in the main lagoon. Our understanding is that low oxygen and high bacteria
levels in the channels severely limited invertebrate populations in the mud substrate, leaving
little for the birds to eat.

We continue to support the plan: to remove the fill dirt placed there decades ago, redesign the
channels to create better water circulation and increase ground area subject to water level
fluctuation, replant the area with native plants appropriate to a brackish wetland, and
redesign the pathway to the beach.

'The Board of Santa Monica Bay Audubon Society
Charles G. Bragg, President

o .
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% State of California » The Natural Resources Agency Edmund G. Brown, Jr., Governor

iy DEPARTMENT OF PARKS AND RECREATION Janelle Beland, Director

August 7, 2012

Commission Chair Mary K. Shalienberger
California Coastal Commission

45 Fremont Street

San Francisco, California 94105»2219

Dear Chairwoman Shallenberger:

The California Department of Parks and Recreation (CSP) has recently received
inquiries regarding the authority of the State Parks and Recreation Commission (SPRC)
to review and approve projects such as the Malibu Lagoon Restoration and
Enhancement Project (Malibu Lagoon Restoration Project). CSP provides the following
in an effort to fully inform any member of the public interested in the SPRC’s
responsibility as it relates to the Malibu Lagoon Restoration Project.

The authority for the SPRC is generally addressed in Public Resources Code sections
530 et seq. Specifically, the SPRC must report annually to the Governor, through the
Director, on existing programs and the needs of the state (PRC section 535), establish
general policies for the guidance of the director in the administration and protection and
development of the state park system (PRC section 539), and recommend to the
Director a comprehensive recreational policy for the State (PRC section 540). Under
PRC section 5002.2, the SPRC approves general plans for state park units following
classification or reclassification of a unit.

While the SPRC has specific responsibilities identified in the law, the department is
managed by the executive officer known as the Director of CSP. {(PRC section 501,)
Specific projects, such as the Malibu Lagoon Restoration Project, and CEQA
‘compliance, are approved by the Executive Director. The SPRC has no authority over
individual projects.

If you have any questions, please call me at (916) 651-8772.

' \
/ ! '
Kathryn J\Tobias

Senior Staff Counsel

Sincerely,
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STATE OF CALIFORNIA -- NATURAL RESOURCES AGENCY

EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA
89 SOUTH CALIFORNIA ST., SUITE 200
VENTURA, CA 93001

(805) 585-1800

W4 .5a

Submitted: 6/14/12
Staff: A.G.

Staff Report:  7/27/12
Hearing Date:  8/8/12

STAFF REPORT: REVOCATION REQUEST

Application No.:
Applicant:
Agent:

Project Location:

Project Description:

Revocation Requested By:

Motion & Resolution:

R-4-07-098
California Department of Parks and Recreation
Mark Abramson, Santa Monica Bay Restoration Foundation

Malibu Lagoon State Beach, City of Malibu, Los Angeles
County

Implementation of a Wetland Habitat Restoration and
Enhancement Plan for Malibu Lagoon to improve the function
of the lagoon ecosystem by recontouring/reconfiguring the
lagoon slopes and channels to increase hydrologic flow
involving 88,700 cu. yds. of grading (51,200 cu yds. excavation
and 37,500 cu. yds. fill); revegetation with native wetland and
upland plant species and removal of non-native plant species;
construction of a public access trail around lagoon with new
interpretive public informational/educational improvements;
and implementation of a long-term lagoon monitoring plan.

Marcia Hanscom, Wetlands Defense Fund and Robert van de
Hoek, Coastal Law Enforcement Action Network (CLEAN)

Page 4

SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission deny the proposed request for revocation on the basis
that no grounds have been shown to exist for revocation under Section 13105 of Title 14 of the



Revocation Request No. R-4-07-098 (Malibu Lagoon)

California Code of Regulations. The party requesting revocation contends that grounds for
revocation exist solely pursuant to Section 13105(a), because, they contend, the applicant
submitted inaccurate, erroneous and incomplete information to the Commission in connection
with coastal development permit application 4-07-098. The request for revocation does not assert
that grounds for revocation in Section 13105(b) exist.

No evidence was presented showing that the applicant submitted inaccurate, erroneous, or
incomplete information of the sort alleged (i.e., information regarding project construction
timing, tidewater goby critical habitat, public access, or dewatering), much less that they did so
intentionally, as required by Section 13105(a). In addition, Section 13105(a) requires that the
party requesting revocation show that, had the Commission had correct and complete
information, it would have acted differently. Because the Commission had the correct
information, this cannot be shown. Moreover, even if the additional information cited in the
revocation request had been known to the Commission, there is no reason to believe it would
have caused the Commission to act differently. Finally, the revocation request was not filed with
due diligence, as required by the Commission’s regulations.

Pursuant to Section 13106 of the California Code of Regulations®, when a revocation request is
received, the Executive Director is required to review the stated grounds for revocation and,
unless the request is patently frivolous and without merit, shall initiate revocation proceedings.
Upon reviewing the subject request, and comparing it to the administrative record, the Executive
Director found the revocation request to be indisputably without merit. Specifically, the
Executive director has determined that in this case, in accord with Section 13106, no grounds
exist for revocation of the permit. Nevertheless, because some familiarity with the record is
necessary in order to demonstrate the lack of merit of this particular revocation request, and to
maximize the opportunity for the revocation requester and the public to be heard, the Executive
Director determined it would be prudent to set a hearing for an examination of the request and
the record.

L All further numerical section references are to the Commission’s regulations in Title 14 of the California Code of
Regulations.
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PROCEDURAL NOTE: STANDARD OF REVIEW

The California Code of Regulations, Title 14, Section 13105 states that the grounds for the
revocation of a coastal development permit are as follows:

Grounds for revocation of a permit shall be:

a) Intentional inclusion of inaccurate, erroneous or incomplete information in connection with a
coastal development permit application, where the Commission finds that accurate and complete
information would have caused the Commission to require additional or different conditions on
a permit or deny an application;

b) Failure to comply with the notice provisions of Section 13054, where the views of the
person(s) not notified were not otherwise made known to the Commission and could have caused
the Commission to require additional or different conditions on a permit or deny an application.

I. MOTION AND RESOLUTION

The staff recommends that the Commission adopt the following resolution:
Motion:

I move that the Commission grant revocation of Coastal Development Permit No.
4-07-098.

Staff recommends a NO vote on the motion. Following this staff recommendation will result in
denial of the request for revocation and adoption of the following resolution and findings. The
motion passes only by affirmative vote of a majority of Commissioners present.

Resolution:

The Commission hereby denies the request for revocation of the Commission’s
decision on coastal development permit no. 4-07-098 on the grounds that there
was no:

(a) intentional inclusion of inaccurate, erroneous or incomplete information in
connection with a coastal development permit application, where the
Commission finds that accurate and complete information would have caused
the Commission to require additional or different conditions on a permit or
deny an application; OR

(b) failure to comply with the notice provisions of § 13054, where the views of the
person(s) not notified were not otherwise made known to the Commission and
could have caused the Commission to require additional or different
conditions on a permit or deny an application.
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I1. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

A. PROJECT DESCRIPTION AND BACKGROUND

The coastal development permit that is the subject of this revocation request was approved by the
Commission on October 13, 2010. The Commission approved a comprehensive restoration and
enhancement plan to improve the wetland habitat and function of Malibu Lagoon. The project
includes dewatering the western 12-acre portion of the lagoon and recontouring slopes and
channels within the western portion of the lagoon, including 51,200 cu. yds. of excavation and
37,500 cu. yds. of fill with 13,700 cu. yds. export of excavated material to improve circulation,
increase tidal flow, and enhance habitat diversity. The project includes implementation of a
restoration and planting plan to remove non-native plant species and revegetate all disturbed
areas with an appropriate mix of native plant species, including low marsh, mid-high marsh, high
marsh transitional, and coastal scrub plantings. A north-south oriented temporary earthen berm
was approved in order to temporarily separate the western lagoon area where restoration will
occur from the main portion of Malibu Lagoon in order to allow dewatering of the restoration
area. A small area adjacent to the Adamson House will be deepened and replanted. All excavated
material will be temporarily stockpiled in designated areas on site, including the parking lot and
appropriate erosion control measures are proposed to ensure that uncontrolled runoff does not
occur and that there is no potential increase in sedimentation of the lagoon. The approved project
includes detailed plans for management of erosion during construction, a habitat planting plan, a
public access, education, and interpretation plan, and a detailed long-term monitoring program
for habitat (flora and fauna), water quality, sediment quality, and lagoon topography/bathymetry.
(See pages 30-38 of the Staff Report, attached as Exhibit 5, for a complete detailed project
description.)

Malibu Lagoon covers a 31-acre area located at the terminus of the Malibu Creek Watershed,
which is the second largest watershed that drains into Santa Monica Bay. The tidally influenced
area covers approximately 24 acres. The lagoon drains into the Santa Monica Bay at Surfrider
Beach in the City of Malibu. Malibu Lagoon State Beach is managed and operated by the
California Department of Parks and Recreation (*“State Parks”). It is bordered to the north by the
Pacific Coast Highway (PCH), to the west by a gated residential community (“The Colony™),
“and to the south by a finger of the Malibu Colony (south of the western portion) and the Pacific
Ocean (south of the main lagoon). The lagoon is ecologically significant because it is one of the
last remaining wetlands within Santa Monica Bay and hosts a variety of avian and aquatic
species of statewide and regional significance. The lagoon waters seasonally fluctuate between a
freshwater, brackish water, and saltwater environment depending on the flow regime in Malibu
Creek, the height of the beach barrier, and the diurnal tides of the ocean. The current lagoon
configuration does not provide an adequate and fully functional lagoon habitat regime that
historically naturally existed at this site mainly because of poor circulation. The proposed project
will re-contour the 12-acre western portion of the lagoon to restore tidal complexity, improve the
hydraulic circulation and enhance aquatic habitat structure and diversity.
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The lagoon mouth is either open or closed depending on the height of the barrier beach. When
the lagoon mouth is open, the hydraulics are dominated by freshwater creek flows during flood
events and during low tides, and by the inflow of saltwater during high tides. When the lagoon
mouth is open, the lagoon can drain to an elevation of 0 ft. above mean sea level (MSL) and
match the lowest daily tide. During a majority of the season when the mouth is open (winter
season), the barrier beach is naturally maintained at an elevation of 3 ft above MSL. Tides enter
the lagoon twice a day and flood the project area to an average elevation of 6 ft. above MSL,
with the extreme high tides reaching approximately 8 ft. MSL. When the lagoon mouth is closed,
the lagoon stores water flowing from Malibu Creek, runoff from PCH, runoff from the adjacent
neighborhood, groundwater seepage, and maintains an elevation of approximately 9 ft. above
MSL. Water quality in the lagoon during the closed condition is generally poor and contaminants
exceed the maximum levels that are consistent with the achievement of water quality standards
set by the Regional Water Quality Control Board for the Santa Monica Bay.

The Commission’s approval of CDP 4-07-098 included seventeen special conditions regarding:
Construction, Timing, and Sensitive Species Surveys, Erosion Control Plans, Timing,
Operations, and Maintenance Responsibilities, Final Dewatering Plan, Final Hydrological
Monitoring Plan , Habitat (Plant Communities) Vegetation, Restoration Monitoring and
Reporting Plan, Final Aquatic Vegetation, Benthos, Fish and Avian Monitoring Plan, Plans
Conforming to Engineer’s Recommendations, Herbicide Use Restriciton, Final Public Access
Program, Required Approvals, Assumption of Risk, Discharge Requirements, Mitigation
Measures, Archaeological Resource Monitoring, Removal of Excavated Material, and New
Zealand Mud Snail Measures. As some of these conditions had to be satisfied prior to issuance
of the permit, the permit was issued on May 21, 2012.

B. PAST COMMISSION ACTION

Malibu Lagoon has been significantly altered from its historic condition. The existing 31 acre
lagoon contains only a small portion of its historic reach. In 1929, the California Department of
Transportation used the site as a dumping ground during construction of the Pacific Coast
Highway. Since that time, urban development has surrounded the lagoon, including an adjacent
housing development (Malibu Colony) and construction of the Pacific Coast Highway bridge to
the north through the lagoon. Further, a large portion of the lagoon was filled in during the
1940’s and 1950’s and baseball fields were constructed.

On August 13, 1979, the Commission granted Coastal Development Permit No. P-79-5515 to
State Parks for a “General Development Plan for Malibu Lagoon Beach”. The CDP authorized
60,000 cu. yds. of excavation of sediment material for the purpose of marsh restoration, of which
50,000 cu. yds. of the excavated material was disposed of offsite at Malibu Creek State Park,
approximately 6 miles away. The project included creation/restoration of approximately 7 acres
of area (the “western lagoon complex”) that was historically part of the lagoon but filled in by
the California Department of Transportation in 1969 and preceding years as a result of highway
construction. The restoration included 3.5 acres of permanent lagoon, 6 acres of tidal marsh, and
3.5 acres of upper marsh. Additionally, a 50-car parking lot adjacent to the marsh area, chemical
restroom facilities, a perimeter road, and an elevated walkway over the marsh were also
approved. This CDP approval was challenged by the Malibu Little League who received a
Superior Court order temporarily suspending the permit and requiring the Commission to review
the Executive Director’s determination of compliance with a condition that State Parks provide

6
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assistance to the Little League organization (who had used the property since 1970) to find an
alternative site for ball fields. A permit extension was subsequently approved by the
Commission on August 25, 1982, whereupon the CDP was reissued as CDP No. 5-81-135E and
the lagoon restoration took place in 1983.

In 1986, the Commission approved additional development at the site, including a 1,000 linear ft.
walkway, viewing deck, two stairways, ramp, and underground utilities. (CDP No. 5-86-143)
Various other projects have been approved at Malibu Lagoon State Beach by the Commission,
including restoring 0.60 acres of wetland and creating salt marsh and dune habitat (CDP No. 5-
87-689), breaching the sand berm at the mouth of the lagoon as a one-time emergency measure
to remediate flooding (CDP No. 4-95-242-G), installing temporary symbolic fencing for the
threatened snowy plover (CDP No. 4-08-015-W and 4-08-085-W), and redirecting the mouth of
the Malibu Creek using a tractor to close the channel in order to direct the flow upcoast as a one-
time emergency measure to remediate flooding (CDP 4-06-051-G). Another partial restoration
project within the lagoon occurred in 1996, pursuant to the Commission approval of Coastal
Development Permit 5-90-1066. This restoration project was implemented by the California
Department of Transportation (CalTrans) and coordinated by State Parks and the Resource
Conservation District of the Santa Monica Mountains. The restoration was implemented as
mitigation for impacts to Malibu Lagoon from construction during the PCH Bridge Replacement
Project. That restoration program included a tidewater goby habitat enhancement project and a
revegetation program.

In the late 1990’s, the California Coastal Conservancy funded a study by the University of
California, Los Angeles to identify restoration goals for the Malibu Lagoon task force. This led
to the preparation of the Malibu Lagoon Restoration Feasibility Study and Final Alternatives
Analysis (see Substantive File Documents). In 2005, the California Department of Parks and
Recreation completed the Malibu Lagoon Restoration Feasibility Study and Final Alternatives
Analysis to assess further restoration of Malibu Lagoon. This effort involved coordination
meetings between the California Department of Parks and Recreation (State Parks), the
California State Coastal Conservancy, Heal the Bay, the Lagoon Restoration Working Group,
and the Malibu Lagoon Technical Advisory Committee to determine the most ecologically
beneficial restoration design with the least amount of harmful impacts to the lagoon ecosystem,
focusing on long-term habitat and water quality benefits. A Final Environmental Impact Report
was completed for this project dated March 2006 without challenge. Subsequently, the applicant
obtained preliminary permit approvals for the project from the United States Fish and Wildlife
Service (USFWS), the National Marine Fisheries Service (NMFS), and the Army Corps of
Engineers (ACOE) and permit approvals from the Regional Water Quality Control Board
(RWQCB).

The State Coastal Conservancy secured funding from the State Water Resources Control Board
to complete “Phase 1” of the Malibu Lagoon Restoration and Enhancement Plan, the parking lot
relocation, which was completed in 2008. The City of Malibu approved a Coastal Development
Permit Application by the California Department of Parks and Recreation (CDP NO. 07-012) for
“Phase I” of the Malibu Lagoon Restoration and Enhancement Plan in 2007 to relocate the
parking lot for Malibu Lagoon State Beach. The City of Malibu simultaneously approved
Variance No. 07-024 allowing the parking facilities to be located within the front yard setback
and within a public open space. The City’s CDP authorized the relocation and redesign of the
previously existing parking to allow for additional habitat to be restored in “Phase 2” of the
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Malibu Lagoon Restoration and Enhancement Plan, the currently proposed project. The new
parking lot includes permeable pavement, landscaping, and a stormwater treatment system to
treat runoff before it flows to the lagoon. The CDP also authorized a public use area adjacent to
the parking lot with various forms of seating, the relocation of the vehicular entryway and
pedestrian pathway (the primary pedestrian and vehicle entryway from Pacific Coast Highway),
and a new pedestrian footpath and bridge allowing entry to Surfrider Beach approximately 300
ft. to the southeast.

C. REVOCATION REQUEST CONTENTIONS

At the Commission hearing on June 14, 2012, Marcia Hanscom submitted a revocation request
for CDP 4-07-098 on behalf of herself, as Executive Director of Wetlands Defense Fund, and
Robert van de Hoek, President and Wildlife Biologist of Coastal Law Enforcement Action
Network (CLEAN) (Exhibit 1). On June 15, 2012, in an email to Commission staff, Marcia
Hanscom requested that three additional documents be included with the official revocation
request: (1) a report from Dr. Travis Longcore (undated), (2) an enforcement request letter dated
June 14, 2012, and (3) a Sixty Day Notice of Intent to Sue letter to the Army Corps of Engineers
under Section 7 of the Endangered Species Act, from Wetlands Defense Fund and CLEAN,
dated May 30, 2012 (Exhibits 2-4).

The request for revocation contends that grounds for revocation in Section 13105(a) of the
Commission’s regulation exist because the applicant intentionally submitted inaccurate,
erroneous and incomplete information to the Commission in conjunction with the coastal
development permit application with regard to the following grounds: (1) project timing,

(2) construction impacts on tidewater goby, (3) public access, and (4) dewatering. The letter also
suggests that the Commission should “place the project on hold” due to alleged “permit
compliance problems.”

1. Project Timing

The parties requesting revocation make various assertions regarding misinformation relating to
the applicant’s proposed construction work timeframe. The primary claim in this regard is that
that the applicant provided inaccurate information suggesting the presence of steelhead trout
within Malibu Lagoon during the winter months in order to justify a summer construction
timeframe, rather a winter construction timeframe. The revocation request cites to a Biological
Assessment prepared by Jones and Stokes stating that no Southern Steelhead were found in
Malibu Lagoon during environmental surveys. The revocation request also notes an email
communication between Commission staff and the project applicant in which staff requests
clarification from the applicant regarding project timing because of a USFWS statement
suggesting a concern about conducting the project between May and November. Further, the
revocation request also states that a representative of the applicant, at the October 13, 2010
Commission hearing, provided inaccurate information to the Commission that steelhead were
present during winter months. The revocation request asserts that if accurate information would
have been considered by the Commission regarding steelhead (specifically that no steelhead
were present in Malibu Creek), then the Commission would have changed the project timing to
allow work to occur during the winter months and would have not allowed work to occur during
the summer breeding season of tidewater goby. The revocation request asserts that this
information “might have also led the Commission to a denial or at least of the postponement of
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the project in order to harmonize these extremely disparate and inaccurate assertions and
conclusions put forth by the project applicant, agent, and proponents.”

Additionally, the revocation request asserts that, after the permit was approved, the applicant
“admitted” that they wanted to work during the summer because it would have been too
expensive to operate heavy machinery in the winter months and, thus, they intentionally
misrepresented the necessary project timeframe to the Coastal Commission.

2. Tidewater Goby Critical Habitat

Critical Habitat Designation and Presence of Tidewater Goby

The revocation request states that project applicants did not reveal to the Commission that
Malibu Lagoon was designated as critical habitat for the tidewater goby on January 31, 2008.
The revocation request also asserts that the applicants concealed the extent of the project, and the
associated extent of the impacts on the tidewater goby (and other sensitive species), as described
in a declaration prepared for the California Court of Appeal by Robert van de Hoek. The parties
requesting revocation assert that this information about the tidewater goby would have
contributed to a different decision by the Coastal Commission regarding project timing to not
allow work during the summer tidewater goby breeding season. The request speculates that this
additional information might have led the Commission to a denial or a postponement.

Availability of Project Plans and 2005 Dagit & Swift Fish Sampling Report

The revocation request asserts that project proponents did not reveal the proposed temporary
dam location to Commissioners and that “construction documents” were inappropriately
withheld from Commissioners when they made their decision. Further, the revocation request
also asserts that information from the 2005 Dagit & Swift fish sampling report, containing
information about the presence of breeding tidewater goby in the proposed temporary berm
location, was not made available to Commissioners. The revocation request asserts:

The placement of the dam was not revealed during the October 2010 hearing to
be one the primary breeding areas where the breeding activity of Tidewater Goby
had been documented in 2005. While those construction documents were not
available to Commissioners when they made their decision, it is reasonable to
believe that the project managers knew exactly where they were going to
construct the temporary dam that would facilitate dewatering of the western
lagoon. Had the information from the 2005 fish sampling report combined with
the dam location match-up been made available to the Commissioners, it is likely
a different decision about the project would have been made- either a decision for
different conditions about dam placement, timing of the project or even an
outright project denial or postponement that would be used to work out the
problems of these plans.

Thus, the revocation request states that the Commission would have likely come to a different
decision about conditions related to the “dam” placement, project timing, or would have denied
or postponed their decision had information in the 2005 Dagit and Swift fish sampling report and
the project plans been available to Commissioners.
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Nearby Enforcement Action

The revocation request refers to a “nearby enforcement action” that “was not considered by the
Commission in any cumulative effects analysis.” The revocation request alleges that the project
agent, Mark Abramson, “was aware of and was one of the chief proponents of removal of the
rip-rap at a location further upstream in Malibu Creek (north of Highway 1) by the Adamson
family’s business, which is the entity which was required and permitted by the Commission to
remove the rip rap.”

3. Public Access

The revocation request asserts that the applicant did not accurately characterize public access to
Surfrider Beach during construction. The revocation request states: “[d]uring the public hearing
for the Coastal Commission permit for this project, it was repeatedly stated that public access
would not be impeded during construction and that access to the beach would be open.” The
revocation request asserts that: “[a]t no time during the permit approval process did the public
understood (sic) or been informed (sic), nor was the Coastal Commission itself informed that
public access to Surfrider Beach’s 3™ point would be atop a sandbag constructed dike that has
not been engineered as of yet.” The request asserts that concerns regarding ADA compliance,
wheelchair accessibility, stroller accessibility, and other safety concerns have not been vetted nor
addressed. Further, the request claims that access is only available sporadically, and that the
dewatering pipe will directly block emergency access to lifeguards and as secondary emergency
access from Colony residential homes.

4. Dewatering Concerns

The revocation request raises three separate concerns related to lagoon dewatering. The
revocation request claims that the applicant withheld the fact that chlorinated water will be
discharged into tide pools from dewatering operations and will harm the tide pools and kill the
biota within them. The revocation letter states that the Petitioners “believe that the project
proponents had access to and knew of the studies related to MRSA and other toxic contaminants
that lay dormant in the sand at Surfrider Beach,” which Petitioners assert will be resuspended by
the dewatering, causing a public health hazard, but that they did not reveal these facts.
Additionally, the revocation letter raises concerns over rip-rap being placed in the tidal area and
that “such a plan was not considered or approved by the Commission.” Petitioners assert that if
these issues related to dewatering were known, the Commission would not have granted the
permit.

5. Unknown Contentions- Additional Materials Submitted on June 15, 2012 and
July 13, 2012

Three documents were submitted by the parties requesting revocation, including: a report from
Dr. Travis Longcore, submitted on June 15, 2012, an enforcement request letter by the parties
requesting revocation, dated June 14, 2012, and a Sixty Day Notice of Intent to Sue letter from
the parties requesting revocation to the Army Corps of Engineers under Section 7 of the
Endangered Species Act, dated May 30, 2012 (Exhibits 2-4). These three documents were
submitted at the Commission hearing, on June 14, 2012, by Marcia Hanscom and later requested
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by Ms. Hanscom, in an email to Commission staff on June 15, 2012, that these documents be
“included along with the official revocation request.” None of these additional three documents
raise any grounds for revocation nor did the parties requesting revocation submit an
accompanying explanation of how any of these documents relate to the grounds asserted in the
original revocation request, dated June 14, 2012, or assert any of the grounds of a revocation
request required pursuant to Section 13105(a) of Title 14 of the California Code of Regulations.

Specifically, the enforcement request letter, dated June 14, 2012, on its face, does not constitute
grounds for revocation. Because of the impacts on an applicant, the grounds for revocation are
necessarily narrow. Although Commission staff confirmed that no Coastal Act violations had
occurred on site (see Enforcement Response Letter, Exhibit 5), it should be noted that a
violation of the Coastal Act or the terms and conditions of a permit or an allegation that a
violation has occurred are not grounds for revocation under the California Code of Regulations.
The grounds for revocation are, of necessity, confined to information in existence at the time of
the Commission's action. Further, the document provided by Dr. Travis Longcore, prepared after
the Commission’s October 13, 2010 approval, is a biological assessment of the project that
disagrees with the approved project without asserting any grounds for revocation (Exhibit 2).
Similarly, the letter from the parties requesting revocation addressed to the Army Corps of
Engineers (ACOE) informing the ACOE that they intend to sue them, clearly fail to identify or
raise any grounds for revocation of a CDP pursuant to Section 13105(a) of the California Code
of Regulations (Exhibit 3).

Lastly, on July 13, 2012, an additional email was submitted to the Commission from Marcia
Hanscom regarding a new critical habitat designation at Malibu Lagoon State Park for snowy
plover (Exhibit 9). The email does not state how this information raises any grounds for
revocation of a CDP pursuant to Section 13105(a) of the California Code of Regulations and
does not allege that the applicant intentionally included inaccurate, erroneous, or incomplete
information. Further, information relating to this new critical habitat designation is unrelated to
the permit action and was not in existence at the time of the Commission’s action on October 13,
2010 (the new critical habitat designation was not issued until June 19, 2012).

D. APPLICABLE STANDARDS OF REVIEW

The following Coastal Act policies and Commission regulations in Title 14 of the California
Code of Regulations are relevant to the consideration of this revocation request.

ARTICLE 16. REVOCATION OF PERMITS

§ 13105. Grounds for Revocation.

Grounds for revocation of a permit shall be:

(a) Intentional inclusion of inaccurate, erroneous or incomplete information in
connection with a coastal development permit application, where the commission
finds that accurate and complete information would have caused the commission
to require additional or different conditions on a permit or deny an application;
(b) Failure to comply with the notice provisions of Section 13054, where the views
of the person(s) not notified were not otherwise made known to the commission
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and could have caused the commission to require additional or different
conditions on a permit or deny an application.

§ 13106. Initiation of Proceedings.

Any person who did not have an opportunity to fully participate in the original
permit proceeding by reason of the permit applicant's intentional inclusion of
inaccurate information or failure to provide adequate public notice as specified in
Section 13105 may request revocation of a permit by application to the executive
director of the commission specifying, with particularity, the grounds for
revocation. The executive director shall review the stated grounds for revocation
and, unless the request is patently frivolous and without merit, shall initiate
revocation proceedings. The executive director may initiate revocation
proceedings on his or her own motion when the grounds for revocation have been
established pursuant to the provisions of Section 13105.

§ 13107. Suspension of Permit.

Where the executive director determines in accord with Section 13106, that
grounds exist for revocation of a permit, the operation of the permit shall be
automatically suspended until the commission votes to deny the request for
revocation. The executive director shall notify the permittee by mailing a copy of
the request for revocation and a summary of the procedures set forth in this
article, to the address shown in the permit application. The executive director
shall also advise the applicant in writing that any development undertaken during
suspension of the permit may be in violation of the California Coastal Act of 1976
and subject to the penalties set forth in Public Resources Code, Sections 30820

through 30823.

§ 13108. Hearing on Revocation.

(a) At the next regularly scheduled meeting, and after notice to the permittee and
any persons the executive director has reason to know would be interested in the
permit or revocation, the executive director shall report the request for revocation
to the commission with a preliminary recommendation on the merits of the
request.

(b) The person requesting the revocation shall be afforded a reasonable time to
present the request and the permittee shall be afforded a like time for rebuttal.
(c) The commission shall ordinarily vote on the request at the same meeting, but
the vote may be postponed to a subsequent meeting if the commission wishes the
executive director or the Attorney General to perform further investigation.

(d) A permit may be revoked by a majority vote of the members of the commission
present if it finds that any of the grounds specified in section 13105 exist. If the
commission finds that the request for revocation was not filed with due diligence,
it shall deny the request.
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E. ANALYSIS OF ASSERTED GROUNDS FOR REVOCATION

Pursuant to Title 14 of the California Code of Regulations (14 C.C.R.) Section 13108(d), the
Commission has the discretion to grant or deny a request to revoke a coastal development permit
if it finds that either of the grounds specified in 14 C.C.R. Section 13105 exist. 14 C.C.R. Section
13105 establishes that the grounds for revoking a permit are: (1) the intentional inclusion of
inaccurate, erroneous or incomplete information in connection with a permit application where
accurate and complete information would have caused the Commission to act differently; or (2)
that there was a failure to comply with the notice provisions of Section 13054, where the views
of the person(s) not notified were not otherwise made known to the Commission and could have
caused the Commission to act differently.

Pursuant to Section 13106 of the California Code of Regulations, when a revocation request is
received, the Executive Director is required to review the stated grounds for revocation and,
unless the request is patently frivolous and without merit, shall initiate revocation proceedings.
Upon reviewing the subject request, and comparing it to the administrative record, the Executive
Director found the revocation request to be indisputably without merit. Specifically, the
Executive director has determined that in this case, in accord with Section 13106, no grounds
exist for revocation of the permit. Nevertheless, because some familiarity with the record is
necessary in order to demonstrate the lack of merit of this particular revocation request, and to
maximize the opportunity for the requester and the public to be heard, the Executive Director
determined it would be prudent to set a hearing for an examination of the request and the record.

1. Analysis of Revocation Request Contentions with Respect to Section 13105(a)

A revocation request for CDP 4-07-098 was submitted by Marcia Hanscom, Executive Director
of Wetlands Defense Fund and by Robert van de Hoek, President and Wildlife Biologist of
Coastal Law Enforcement Action Network (CLEAN) on June 14, 2012, at the Commission
hearing (Exhibit 1). On June 15, 2012, Marcia Hanscom requested three additional documents to
be included with the official revocation request: (1) a report from Dr. Travis Longcore, (2) an
enforcement request letter dated June 14, 2012, and (3) a Sixty Day Notice of Intent to Sue letter
to the Army Corps of Engineers under Section 7 of the Endangered Species Act (Exhibits 2-4).

The request for revocation contends that grounds for revocation in Section 13105(a) exist
because the applicant intentionally submitted inaccurate, erroneous and incomplete information
to the Commission in conjunction with the coastal development permit application with regard to
the following grounds: (1) project timing, (2) construction impacts on tidewater goby, (3) public
access, and (4) dewatering.

Grounds for revocation under Section 13105(a) of the Commission’s regulations can be reduced
to three elements or tests, all of which must be satisfied for the Commission to grant revocation:

Test 1: Did the applicant for Coastal Development Permit 4-07-098 (California

Department of Parks and Recreation) include inaccurate, erroneous or incomplete
information in connection with its application?
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Test 2: If the applicant included inaccurate, erroneous or incomplete information, was
the inclusion of such information intentional?

Neither the Coastal Act nor the Coastal Commission regulations define the
term “intent” for purposes of determining whether an applicant has
intentionally submitted inaccurate, erroneous or incomplete information to
the Commission. In general, the Commission may conclude that there was
intent based on "the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs.” (14 C.C.R Section
13065). The law related to fraudulent misrepresentation, however, explores
the definition of intent in the context of misrepresentation of facts, which is
what is at issue in a revocation hearing. As a result, this area of law is
instructive to the Commission when it considers a revocation request.

One element of a claim for fraudulent misrepresentation is the intent to
defraud or induce reliance. Cicone v. URS Corporation 183 Cal. App. 3d
194, 200 (1986). In establishing this element, “the only intent by a defendant
necessary to prove a case of fraud is the intent to induce reliance. Moreover,
liability is affixed not only where the plaintiff’s reliance is intended by the
defendant but also where it is reasonably expected to occur.” Lovejoy V.
AT&T Corp. (2001) 92 Cal. App. 4th 85, 93 (2001). (emphasis in original).
Thus, a defendant may be liable for fraud even for unanticipated reliance by
a plaintiff. Id. at p. 94. In addition, a party’s intent to induce reliance may be
inferred from his or her failure to disclose facts as required by statute.
Lovejoy v. AT&T Corp. 119 Cal. App. 4th 151 (2004). Thus, the
Commission may infer that the applicant intentionally submitted inaccurate,
erroneous or incomplete information if it finds that the applicant failed to
disclose facts as required by the Coastal Act.

Test 3: If the answers to both Test 1 and Test 2 are yes, would accurate and complete
information have caused the Commission to require additional or different conditions or to
deny the application?

The following analysis addresses each of the four grounds for revocation asserted in the June 14,
2012 revocation request, including: (1) project timing, (2) construction impacts on tidewater
goby, (3) public access, and (4) dewatering. The revocation request is provided as Exhibit 1 of
this staff report.

It is noted that the applicant provided the Commission with various studies and documents to
support the CDP application. All of the studies and documents referenced as part of the
“substantive file documents” (listed on pages 8-9 of the 9/29/10 Commission Staff Report,
attached as Exhibit 6) were provided by the applicant except the “Memorandum Regarding the
Malibu Lagoon Restoration and Enhancement Plan, Phase 2 Project,” dated September 22, 2010,
which was prepared by the Commission’s Staff Ecologist, Dr. Jonna Engel. The information and
data in the September 29, 2010 Commission staff report, repeatedly referred to below, is based
on those studies and reports provided by the applicants.

Revocation Request Ground 1: Project Timing
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Assertions Regarding Inaccurate and Incomplete Information Regarding the Presence of
Steelhead in Malibu Lagoon:

The parties requesting revocation make various assertions regarding information relating to the
applicant’s proposed construction work timeframe. The revocation request asserts that inaccurate
information was provided by the applicant regarding the presence of steelhead trout during the
winter months in order to justify a summer construction timeframe. The revocation request cites
to a Biological Assessment prepared by Jones and Stokes that no Southern Steelhead were found
in Malibu Lagoon during environmental surveys at that time. The revocation request also notes
an email communication between Commission staff and the project applicant in which staff
requests clarification from the applicant regarding project timing. Further, the revocation
requests also states that a representative of the applicant, at the October 13, 2010 Commission
hearing, provided inaccurate information to the Commission that steelhead were present during
winter months. The revocation request asserts that if accurate information would have been
considered by the Commission regarding steelhead (specifically that no steelhead were present in
Malibu Creek), then the Commission would have changed the project timing to allow work to
occur during the winter months and would have not allowed work to occur during the summer
breeding season of tidewater goby. The revocation request asserts that this information “might
have also led the Commission to a denial or at least of the postponement of the project in order to
harmonize these extremely disparate and inaccurate assertions and conclusions put forth by the
project applicant, agent, and proponents.”

The first test in the review of the revocation grounds is whether the applicant included
inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application.

The revocation request includes excerpts of emails between Commission staff and the applicant
that clarify the proposed project timeframe approved by the US Fish and Wildlife Service.
However, the revocation request does not assert that any information provided in the emails by
the applicant was inaccurate, erroneous, or incomplete. The apparent purpose in citing the e-
mails in the revocation request is to show that the USFWS had concerns about scheduling the
project for the period between May and November, but they acknowledge that the applicant
clarified that there was a typographical error in the USFWS Biological Opinion (BO) that listed
that concern, and they do not assert that there was any inaccuracy in that statement by the
applicant. Moreover, subsequent to the BO, the US Fish and Wildlife Service specifically
approved a project timeframe of June 1%-October 15", consistent with the timeframe authorized
by the Commission, in a USFWS Biological Opinion Amendment, dated January 8, 2010.
(9/29/10 staff report, Local Agency Reviews and Approvals, Exhibit 6). In fact, this winter
avoidance timeframe was also approved the National Marine Fisheries Service.?

2 United States Fish and Wildlife Service Biological Opinion for the Malibu Lagoon Restoration and Enhancement
Project (CON-1-8-08-F-4), dated August 26, 2009; United States Fish and Wildlife Service letter to Daniel P.
Swenson, Chief, U.S. Army Corps of Engineers, Biological Opinion Amendment, dated January 8, 2010; National
Marine Fisheries Service, Endangered Species Act Section 7 Informal Consultation Letter, dated August 18, 2008 to
US Army Corps of Engineers.
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Further, the revocation request also states that a representative of the applicant, at the October
13, 2010 Commission hearing, provided inaccurate information to the Commission that steelhead
were known to be present within the project area during winter months. Commission staff has
reviewed the hearing transcript for the October 13, 2010, Commission hearing and confirmed
that no such statement was made by any representative of the applicant. Moreover, at the
hearing, a representative of the applicant, Mary Small, Deputy Director of the Coastal
Conservancy, made the construction timing clear. Ms. Small stated that “[i]t is a limited
construction schedule of June to October 15 and that is consistent with the biological opinion
from the Fish and Wildlife Service.” (October 13, 2010 Hearing Transcript, p.83). Additionally,
in a letter from State Parks to the Executive Director of the Coastal Commission (Exhibit 8),
State Parks denies that it ever provided misinformation regarding timing.

The revocation request refers to a Biological Assessment prepared by Jones and Stokes, which
found no steelhead in Malibu Creek, but the request does not explain how this study relates to or
is evidence of inaccurate, erroneous, or incomplete information provided by the applicant
regarding steelhead. Presumably, the parties requesting revocation are asserting that there was no
need to avoid the winter for project operations. Based on studies provided as part of the permit
application, the applicant did acknowledge that no steelhead trout were found in the fish surveys
of Malibu Lagoon. However, the applicant also provided accurate evidence that steelhead are
nevertheless known to occur upstream within Malibu Creek, as described in detail below.
Moreover the applicant correctly noted that Malibu Lagoon is designated critical habitat for
steelhead. The information provided by the applicant regarding the proposed timeframe, June
1%t October 15", was complete, accurate, and consistent throughout the application process, and
at no time did the applicant change or misrepresent this proposed timing or information related to
project timing.

The information provided by the applicant in connection with the coastal development permit
application regarding project timing included various studies and approvals, including studies
reporting that no steelhead were found during surveys of Malibu Lagoon. These reports were
listed in the substantive file documents section of the Commission’s October 29, 2010 staff
report, was relied upon in the staff report, and was utilized by Commission staff in the
development of its staff recommendation. The Commission’s findings in the staff report for CDP
4-07-098 explicitly state and acknowledge that no steelhead trout were found in fish surveys at
Malibu Lagoon, based on studies provided the record. However, despite that no steelhead were
found during project surveys in 2005, the staff report explains, based on evidence in the record
provided by the applicant, that steelhead are known to occur upstream within Malibu Creek. The
staff report further explains that: “Malibu Lagoon is within the endangered Southern California
Distinct Population Segment (DPS) of steelhead (Oncorhynchus mykiss) and is designated
critical habitat for the species.” (9/29/10 Staff Report, p.62) Further, at the October 13, 2012
Commission hearing, Commission staff ecologist, Dr. Engel, recognized that there have been
low numbers of steelhead found in the creek, but that steelhead do inhabit the area (Exhibit 10 ,
10/13/10 Hearing Transcript, p. 129). Thus, the applicants did not provide any inaccurate,
erroneous, or incomplete information regarding the presence of steelhead trout.

In addition, the revocation request also calls into question whether information relating to the
2005 fish survey report, prepared by Dagit and Swift, was considered by the Commission at the
October 2010 hearing relative to the presence of tidewater goby. However, the revocation
request does not assert that inaccurate, erroneous, or incomplete information was submitted by
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the applicant regarding this report or the presence of tidewater goby in the Malibu Lagoon.
Nevertheless, it should be noted that this specific 2005 Dagit and Swift study, as well as other
studies relating to the tidewater goby, were provided by the applicant as part of the permit
application file and included as substantive file documents (9/29/10 Staff Report, Substantive
File Documents). Moreover, as clearly stated in the staff report for CDP 4-07-098, tidewater
goby would be present during construction activities during the project timeframe. The staff
report explained that areas on the west side of the lagoon both upstream and downstream of the
Pacific Coast Highway bridge consistently host gobies year round, with size classes and densities
varying seasonally year round. (9/29/10 Staff Report, p. 62). The project description (as
proposed by the applicant) and special conditions (required by the Commission in its approval of
CDP 4-07-098) incorporated detailed protective measures to exclude tidewater gobies and other
sensitive aquatic species from the project construction area, as explained in detail on pages 62-63
of the 9/29/10 staff report. Therefore, the applicants did not provide inaccurate, erroneous, or
incomplete information with regard to the presence of tidewater gobies. Thus, in regard to this
issue, the parties requesting revocation fail to provide any evidence that the applicant provided
information in connection with the coastal development permit application that was inaccurate,
erroneous or incomplete.

In conclusion, in regard to the issue of facts related to steelhead habitat and related project timing
restrictions, the parties requesting revocation fail to provide any evidence to support their
assertion that the information provided by the applicant in connection with the coastal
development permit application was inaccurate, erroneous or incomplete. Because the first test
pursuant to Section 13105(a) of the Commission’s regulations has not been met (i.e., there is no
evidence that the applicant provided inaccurate, erroneous, or incomplete information in
connection with the permit application regarding construction timing), test 2 (whether they did so
intentionally) does not apply. Similarly, test 3 (whether complete and accurate information
would have caused the Commission to take a different action) also does not apply. Moreover, it
is also worth noting that, regardless of what the applicant indicated regarding the USFWS, in the
end, the Commission did have accurate information about the USFWS’s position, further
rendering test 3 inapplicable.

Further, not only were the documents referenced by the revocation request part of the
administrative record, the parties requesting revocation, Marcia Hanscom, Executive Director of
Wetlands Defense Fund, and Robert van de Hoek, President and Wildlife Biologist, CLEAN,
had specific reason to know that these documents were part of the record. Wetlands Defense
Fund and CLEAN challenged the Commission’s approval of CDP 4-07-098 in court and, during
that challenge, the administrative record was prepared and filed with the court.

Assertions Regarding Applicant’s Underlying Intentions for Project Timing:

The revocation request asserts that, after the permit was approved, the applicant later “admitted”
that they wanted to work during the summer because it would have been too expensive to operate
heavy machinery in the winter months and, thus, they intentionally misrepresented the necessary
project timeframe to the Commission. The persons requesting revocation have provided no
evidence to support this assertion, other than the claim that such admissions occurred in “several
public settings” which are not identified in any way, and the Commission finds this claim to be
unsubstantiated. No information is provided as to what statements the parties are referencing or
in what public setting the statements were made. Moreover, even if it is true that State Parks had
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financial motives for preferring to perform the work outside of the winter, those motives would
be irrelevant to the Commission’s review, and thus, failing to reveal those motives would not
constitute the withholding of relevant information (test 1), and knowing of those motives would
not have changed the Commission’s action (test 3), since the Commission’s approval was based
on the consistency of the project (including its timing) with the Malibu LCP and the public
access and recreation provisions of the Coastal Act, not whether State Parks’ proposal was
independent of financial considerations.

Thus, in regards to the above assertions regarding project timing, the Commission finds that the
first test pursuant to Section 13105(a) of the Commission’s regulations has not been met, in that
the parties requesting revocation have not demonstrated that the applicant provided inaccurate,
erroneous, or incomplete information in connection with the permit application regarding
construction timing. Accordingly, test 2 and 3 will not apply. As described above, all
information relating to project timing and potential impacts to sensitive species that was
provided by the applicant was complete and accurate. The evidence in the permit file, the staff
report, and the hearing testimony shows that the applicant did not make any misrepresentations
about project construction timing or species impacts, nor did the applicant present any inaccurate
or erroneous information at any time during the permit application process or at the hearing.
Finally, the parties requesting revocation have not pointed to any evidence that, in the end, the
Commission was under any misimpression about the facts or that it lacked any relevant
information, even independent of whether the applicant was responsible for it. This constitutes
yet another reason why test 3 fails.

Lastly, the issue of construction timing was specifically raised by Marcia Hanscom, one of the
parties requesting revocation, during her presentation at the October 13, 2010 Commission
hearing and in a letter submitted at the hearing by Wetlands Defense Fund and CLEAN. (Exhibit
7) The letter references a chart, outlining species breeding times at Malibu Lagoon, and states
that the chart “demonstrates that there is really no time at all when this project should be allowed
to proceed, yet the most important breeding time from the Tidewater Goby, a fish on the United
States Endangered Species List, was selected...” (Exhibit 7). At the October 13, 2010 hearing
Ms. Hanscom also raised issues with the US Fish and Wildlife Biological Opinion amendment,
approving the project timeframe, which is one of the same issues raised in the subject revocation
request. These issues were then presented by the same parties more than a year and a half later as
a ground for the subject revocation request. Pursuant to Section 13108(d), if the Commission
finds that the request for revocation was not filed with due diligence, it shall deny the revocation
request. Thus, it is clear that the parties requesting revocation knew of the timing issue at the
time of the hearing, informed the Commission of their concerns regarding timing at the October
13, 2010 hearing, and waited 20 months to file a revocation request. Further, the same timing
issues were also recently litigated by the very same parties requesting revocation. Thus, the
revocation request was not submitted with due diligence.

Revocation Request Ground 2: Tidewater Goby Critical Habitat

Assertions Regarding Incomplete Information about Presence of Tidewater Goby and the Critical
Habitat Designation:

The revocation request states that project applicants did not reveal to the Commission that
Malibu Lagoon was designated as critical habitat for the tidewater goby on January 31, 2008.
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The revocation request also asserts that the applicants concealed the extent of the project, and the
associated extent of the impacts on the tidewater goby (and other sensitive species), as described
in a declaration prepared for the California Court of Appeal by Robert van de Hoek. The parties
requesting revocation assert that this information about the tidewater goby would have
contributed to a different decision by the Coastal Commission regarding project timing to not
allow work during the summer tidewater goby breeding season. The request speculates that this
additional information might have led the Commission to a denial or a postponement.

The first test in the review of the revocation grounds is whether the applicant included
inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application. Here, contrary to the assertion in the revocation request (at page
4) that the “project proponents conveniently left out” information about the critical habitat
designation, the information provided by the applicant in connection with the coastal
development permit application regarding tidewater goby included extensive information
indicating the presence of critical habitat for tidewater goby in the project area. (9/29/10 staff
report, Substantive File Documents, Exhibit 6). Because this information was provided to the
Commission, test 1 is not met and, therefore, tests 2 and 3 do not apply under Section 13105(a).

As noted above, the revocation request also asserts that the applicants concealed the extent of the
project and associated impacts on the tidewater goby, as described in a declaration prepared for
the California Court of Appeal by Robert van de Hoek. This declaration is not relevant to the
revocation request because it was not created until May 2012 and could not have informed the
Commission’s decision at the October 13, 2010 hearing.

Nevertheless, the Commission was clearly aware of these facts, as explained in Section E. of the
9/29/10 staff report, Environmentally Sensitive Habitat and Marine Resources, which contained
a section heading, “Tidewater Goby and Tidewater Goby Critical Habitat,” that described the
presence of federally endangered tidewater goby in Malibu Lagoon (9/29/10 staff report, p.62-
64). Moreover, the staff report clearly explained that areas on the west side of the lagoon both
upstream and downstream of the Pacific Coast Highway bridge consistently host gobies year
round, with size classes and densities varying seasonally year round. (9/29/10 Staff Report, p.
62). The project description and special conditions incorporated exhaustive protective measures
to exclude tidewater gobies and other sensitive aquatic species from the project construction
area, as explained in detail on pages 62-64 of the 9/29/10 staff report. Further, at the October 13,
2010 Commission hearing, Dr. Engel, Commission staff ecologist, explained that tidewater goby
do not use the dead end areas of the channels due to poor water quality and fine grains of
sediments and explained that the project would improve goby habitat overall. (Exhibit 7,
10/13/10 Hearing Transcript, p. 128) Thus, no erroneous information was provided by the
applicant to the Commission regarding tidewater goby habitat at the lagoon.

Assertions Regarding the Availability of Project Plans and 2005 Dagit & Swift Fish Sampling
Report:

The revocation request asserts that project proponents did not reveal the proposed temporary
“dam” location to Commissioners, even though “it is reasonable to believe that the project
managers knew exactly where they were going to construct the temporary dam” (at page 4) and
that “construction documents” were not available to Commissioners when they made their
decision. Further, the revocation request also asserts that information from the 2005 Dagit &
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Swift fish sampling report, containing information about the presence of breeding tidewater goby
in the proposed berm/dam location, was not made available to Commissioners. The revocation
request (at page 4) asserts:

The placement of the dam was not revealed during the October 2010 hearing to
be one the primary breeding areas where the breeding activity of Tidewater Goby
had been documented in 2005. While those construction documents were not
available to Commissioners when they made their decision, it is reasonable to
believe that the project managers knew exactly where they were going to
construct the temporary dam that would facilitate dewatering of the western
lagoon. Had the information from the 2005 fish sampling report combined with
the dam location match-up been made available to the Commissioners, it is likely
a different decision about the project would have been made- either a decision for
different conditions about dam placement, timing of the project or even an
outright project denial or postponement that would be used to work out the
problems of these plans.

Thus, the revocation request asserts that the Commission would have likely come to a different
decision about conditions related to “dam” placement, project timing, or would have denied or
postponed their decision had information in the 2005 Dagit and Swift fish sampling report and
the project plans been available to Commissioners.

As stated above, the first test in the review of the revocation grounds is whether the applicant
included inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application. Here, the parties requesting revocation assert that the 2005
Dagit and Swift report was not made available to the Commission, which is an untrue assertion.
In fact, the permit applicant was aware of this report and provided the Dagit and Swift Fish
Sampling Report as part of its permit application, and Commission staff specifically included it
as a substantive file document. Further, the staff report specifically explained that the biological
studies and surveys submitted by the applicant demonstrated the evidence of tidewater goby
presence in the lagoon at all times of the year (9/29/10 Staff Report, p. 62). Finally, as noted
above, because of the litigation by the same parties who request revocation, an administrative
record was prepared, filed with the court, and used by the parties requesting revocation in their
filings with the court.

Further, the parties requesting revocation assert that the project plans, showing the proposed
“dam” or earthen berm, were not provided to Commissioners. That statement is untrue because
the applicant provided clear project plans as part of the permit application showing the proposed
earthen berm and provided a clear project description. These project plans were included in the
9/29/10 staff report, which contained a thorough project description describing the earthen
berm/dike proposed to separate the main lagoon from the western lagoon construction area.
(9/29/10 staff report, pages 31-35). Based on information provided by the applicant, the staff
report refers to exhibits 4-6, attached to the 9/29/10 staff report provided in hard copy to
Commissioners, which depicted the location of the proposed earthen berm that would separate
the western lagoon work area from the main lagoon. Thus, the applicant provided all of the
information that the revocation request asserts was omitted regarding the proposed project berm
and the presence of tidewater gobies.
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Furthermore, the 2005 Dagit and Swift study, the findings of the staff report, the project
description included in the staff report, as well as the project plans showing the berm location
were provided by the applicant and presented and evaluated by the Commission in its approval
of CDP 4-07-098 in October 2010, and at no time did the applicant provide inaccurate,
erroneous, or incomplete information related to this study or the berm location. Thus, in regard
to this issue, the parties requesting revocation fail to provide any evidence that the applicant
provided information in connection with the coastal development permit application that was
inaccurate, erroneous or incomplete and test 1 is not met, therefore tests 2 and three do not apply
under Section 13105(a) of the California Code of Regulations.

Assertions Related to the Mariposa Land Company’s Pending Permit Application to Retain Rock
Slope Protection along Malibu Creek:

The revocation request asserts that the Commission failed to consider the cumulative impacts of
the project and other projects, referring specifically to a “nearby enforcement action” that “was
not considered by the Commission in any cumulative effects analysis.” The revocation request
alleges that the project agent, Mark Abramson, “was aware of and was one of the chief
proponents of removal of the rip-rap by the Adamson family’s business, which is the entity
which was required and permitted by the Commission to remove the rip rap.”

Although not expressly stated in the revocation request, the implication of this statement is that
the applicant failed to notify the Commission of this “nearby enforcement action” and thereby
provided incomplete information. It appears that the revocation request is referring to an area of
rock rip-rap placed on the western edge of the creek channel, north of the Pacific Coast Highway
Bridge, originally permitted and constructed pursuant to an emergency permit, CDP 4-98-024-G
(Mariposa Land Company) in 1998 (“Mariposa project”). The revocation request inaccurately
characterizes the Mariposa project as a rip-rap removal and replacement project. The
Commission approved CDP 4-09-013 for rock rip-rap bank protection in August 2009. However,
that 2009 Commission action was subject to subsequent litigation. The Commission is scheduled
to act on a remand of CDP 4-09-013 at the August 2012 Commission hearing. Staff is now
recommending approval of the existing, “as-built”, approximately 500 linear feet of rock rip-rap
revetment that was installed along the west bank of lower Malibu Creek to protect an existing
commercial development from flood waters pursuant to Emergency CDP No. 4-98-024-G.

The first test in the review of the revocation grounds is whether the applicant included
inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application. It is true that the applicant did not specifically notify the
Commission of the nearby Mariposa project. However, in this case, information about that
project was not available at the time the applicant submitted their application in 2007. In fact, it
was not until 2009 that an application was submitted for a follow-up emergency permit for that
project, so the applicant had no way of knowing what the project would be. Further, it is not
reasonable for an applicant to be expected to inform the Commission about nearby projects or
proposed coastal development permit applications that the Commission itself must eventually act
upon, and that may impact the applicant’s pending application, after the applicant’s application
has already been submitted. Therefore, information regarding the nearby Mariposa project is not
relevant and no information in connection with the subject permit application was inaccurate or
incomplete. Furthermore, even assuming that the Mariposa matter were relevant to the State
Parks application, such that it would have been informative to consider the Mariposa matter in
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the context of the State Parks application,” criticism of the Commission’s analysis is not a
legitimate ground for revocation pursuant to Section 13105(a) of the Commission’s Regulations.

Thus, because the first test pursuant to Section 13105(a) of the Commission’s regulations has not
been met and the applicant did not provide inaccurate, erroneous, or incomplete information in
connection with the permit application regarding tidewater goby critical habitat designation,
potential construction impacts to tidewater goby, or the Mariposa matter, test 2 and 3 will not
apply. Thus, no grounds exist for the revocation and, further, the underlying factual assertions
related to what information the applicant provided regarding the critical habitat designation of
tidewater goby and potential impacts to tidewater goby are, themselves, inaccurate, because the
record clearly shows no inaccurate, erroneous, or incomplete information was submitted by the
applicant.

Lastly, information regarding tidewater goby critical habitat and potential impacts to tidewater
goby as explained in the staff report, was presented at the October 13, 2010 Commission hearing
by Commission staff based on the substantive file documents submitted by the applicant as part
of the coastal development permit application process. Wetlands Defense Fund and CLEAN, the
parties requesting revocation, submitted a letter at the Commission October 13, 2010
Commission hearing raising the issue of impacts to tidewater goby, the same issue raised in the
subject revocation request by Wetlands Defense Fund and CLEAN (Exhibit 6). The letter states:
“[i]t is disturbing that the Coastal Commission might consider approving a project that would be
so destructive of critical habitat for the Tidewater Goby and functioning habitat without
reviewing in its entirety the record as it now stands.” The parties requesting revocation knew of
the tidewater goby critical habitat designation at the time of the hearing, and waited more 20
months to file a revocation request. Pursuant to Section 13108(d), if the Commission finds that
the request for revocation was not filed with due diligence, it shall deny the revocation request.
Here, because the same parties requesting revocation raised the same issues at the time of
Commission’s action, the revocation request was not filed with due diligence.

Public Access

The revocation request asserts that the applicant did not accurately characterize public access to
Surfrider Beach during construction. The revocation request states: “[d]uring the public hearing
for the Coastal Commission permit for this project, it was repeatedly stated that public access
would not be impeded during construction and that access to the beach would be open.” The
revocation request asserts that: “[a]t no time during the permit approval process did the public
understood (sic) or been informed (sic), nor was the Coastal Commission itself informed that
public access to Surfrider Beach’s 3™ point would be atop a sandbag constructed dike that has
not been engineered as of yet.” The request asserts that concerns regarding ADA compliance,
wheelchair accessibility, stroller accessibility, and other safety concerns have not been vetted nor
addressed. Further, the request claims that access is only available sporadically, and that the
dewatering pipe will directly block emergency access to lifeguards and as secondary emergency
access from Colony residential homes.

As stated above, the first test in the review of the revocation grounds is whether the applicant
included inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application. At the October 13, 2010 Commission hearing, the applicant’s
representative stated “we will maintain beach access throughout construction.” (Exhibit 10,

22



Revocation Request No. R-4-07-098 (Malibu Lagoon)

Hearing Transcript, p.50). This was the only statement by the applicant or the applicant’s
representatives at the hearing about public access during construction. This statement was not
inaccurate, erroneous, or incomplete. The applicant was aware of Special Condition 10 of the
permit, which specifically required the applicant to submit, for the review and approval of the
Executive Director, a Final Public Access Program that describes the methods (including signs,
fencing, posting of security guards, etc.) by which safe public access to or around the
construction areas and/or staging areas shall be maintained during all project operations
(emphasis added). Special Condition 10 of the permit also required the public access plan to
include signs directing the public to alternative parking areas for the duration of construction and
staging. Further, where public paths will be closed during active operations, the access plan
required a person to be on-site to detour traffic and adequate fencing and signage is required. The
applicant did not state anything about the exact details of the public access plan at the hearing.
The applicant was not required to provide those details until the condition compliance phase of
the permit.

Thus, in regard to this issue of public access during construction, the parties requesting
revocation fail to provide any evidence that the applicant provided information in connection
with the coastal development permit application that was inaccurate, erroneous or incomplete.
Because the first test pursuant to Section 13105(a) of the Commission’s regulations has not been
met (i.e., there is no evidence that the applicant provided inaccurate, erroneous, or incomplete
information in connection with the permit application regarding public access during
construction), test 2 (whether they did so intentionally) does not apply. Similarly, test 3 (whether
complete and accurate information would have caused the Commission to take a different action)
also does not apply.

Moreover, the Commission was aware of the limits of construction, as described in the staff
report and accurately depicted on the project plans attached as exhibits to the 9/29/10 staff report,
including improvements along the western beach access pathway. Thus, it was anticipated that
the access plan would include any measures necessary to maintain access to the beach at all
times, even through portions of the construction site, if necessary, during construction operations
along the western path. The Public Access Program, submitted in compliance with Special
Condition 10, approved by the Executive Director on June 6, 2012, shows that, when the western
perimeter road/path is required to be closed, public beach access will be along the top of the
earthen berm. The berm will not be atop a “sand-bag constructed dike”, as the parties requesting
revocation assert, but will be atop the earthen berm, as described in the staff report. While
temporary access via the perimeter road and/or the dike/berm will not be ADA compliant, the
permanent trail after project completion will be. In the meantime, the slope of the road and
dike/berm is less than 5% and the Department of Parks and Recreation rangers and employees
are available to assist people with special needs during construction during the short periods
when the perimeter access may be closed to complete portions of the project.

Lastly, although permit violations are not a valid ground for revocation pursuant to the
Commission’s regulations, because the revocation requester also asserted that violations exist,
Commission enforcement staff has confirmed from the applicant and in-person during multiple
site visits by Commission staff that public access has been and will be maintained during all
project operations. Additionally, the dewatering pipe is buried under the perimeter path and does
not impede access, including lifeguard access, at any point.
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Dewatering Concerns

The revocation request raises three separate concerns related to lagoon dewatering operations.
The revocation request claims that the applicant withheld the fact that chlorinated water will be
discharged into tide pools from dewatering operations and will harm the tide pools and kill the
biota within them. The revocation letter states that the Petitioners “believe that the project
proponents had access to and knew of the studies related to MRSA and other toxic contaminants
that lay dormant in the sand at Surfrider Beach,” which Petitioners assert will be resuspended by
the dewatering, causing a public health hazard, but that they did not reveal these facts.
Additionally, the revocation letter raises concerns over “rip-rap” being placed in the tidal area
and that “such a plan was not considered or approved by the Commission.” The parties
requesting revocation assert that “the project managers knew the details of these issues and did
not inform the Commission about them” and that if these issues related to dewatering were
known, the Commission would not have granted the permit.

The first test in the review of the revocation grounds is whether the applicant included
inaccurate, erroneous or incomplete information in connection with the subject coastal
development permit application. Here, the applicants did not withhold any information from the
Commission about the proposed use of chlorine as part of the dewatering treatment system. In
fact, the applicant presented the Commission with information, as part of the substantive file
documents, that chlorine was proposed to be used in the treatment system for dewatering
operations. The applicant provided a complete description of the potential water contaminants
that would be treated prior to discharge into the lagoon. The Commission’s staff report is based
on information provided by the applicant about the proposed treatment process. Section D. of the
9/29/10 staff report contained 11 pages of findings regarding water quality (9/29/10 staff report,
pgs.43-54). Further, based on information submitted by the applicant, the Commission’s staff
report described potential water quality contaminants and explained how the filtration system
would treat the contaminants, which includes standards for chlorinated discharge to the Pacific
Ocean listed in the Water Board approved NPDES permit for the project. Further, the
Commission required Special Condition 13 of the permit, incorporating all of the waste
discharge requirements, limitations and other requirements and provisions contained in
California Regional Water Quality Control Board, Los Angeles Region National Pollutant
Discharge Elimination System (NPDES) Permit No. CAG994004 and Monitoring and Reporting
Program No. CI-9573. Special Condition 4 required the applicant to submit a final dewatering
plan. The applicant did not present information about potential harm to marine life in tidepools
from chlorine, because no tidepools are present at the discharge location. The applicant provided
information that the discharge would be into the surfzone on the sandy beach. Thus, the first test
pursuant to Section 13105(a) of the Commission’s regulations has not been met because no
information regarding the treatment process or impacts to marine life was withheld or
mischaracterized, test 2 (whether they did so intentionally) does not apply. Similarly, test 3
(whether complete and accurate information would have caused the Commission to take a
different action) also does not apply.

Next, the parties requesting revocation assert that information was withheld regarding studies
related to Methicillin-resistant Staphylococcus Aureus (MRSA) bacteria and other toxic
contaminants that lay dormant in the sand at Surfrider beach. However, the revocation request
does not explain what exactly these studies were or who they were prepared by. The revocation
letters states that the dewatering operation “is feared to dislodge the currently dormant toxic
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materials in the sand and transport them into the surf zone, which would cause a public health
hazard.” It is true that the Commission was not presented with information regarding MRSA
during the permit application process (despite that it is unclear what information on the subject
actually exists). However, such information was not relevant to the Malibu Lagoon restoration
project because no beach sand grading operations on the beach were proposed that could
potentially expose dormant bacteria in sand. Even if such information was relevant to the permit
and was not provided in relation to the permit application, test 2 (whether they did so
intentionally) is not met here. It has not been demonstrated that information about potentially
contaminated sand was intentionally withheld because such information would not be relevant to
the permit application since no grading of sand was proposed by the applicant. Thus, test 3
(whether complete and accurate information would have caused the Commission to take a
different action) also does not apply. Nevertheless, the water resulting from dewatering
operations will be treated in a manner consistent with all state and federal water quality
requirements and will be discharged within the active surfzone area and will not mobilize any
sand that is not already subject to wave action.

Lastly, the parties requesting revocation assert that information was withheld by the applicant
regarding proposed rip rap. The parties requesting revocation assert that the project manager has
plans “to surround the pipe from the dewatering tanks with rip-rap to hold the pipe in place” and
that such a plan “was never considered nor approved by the Coastal Commission and would
require approval according to the Coastal Act and past practices of the Commission.” The
revocation request is referring to the dewatering discharge pipe proposed as part of the
dewatering filtration process.

The applicant has never provided information that the discharge pipe would be held in pace by
rip-rap. The description asserted in the revocation request is not accurate, and the pipe will not be
surrounded with rock rip rap. No rip rap to hold the pipe in place was approved or is proposed as
part of the project. Pursuant to the dewatering plan, at the outlet end of the pipeline, there will be
a temporary approximately 10’ by 10’ area covered with a geofabric blanket covered in cobble
for flow dissipation. This component of the project is an important best management practice for
energy dissipation from water flowing out of the pipe in to the ocean in order to minimize
erosion and does not function to provide any form of foundational support for the pipe or as a
shoreline protection structure. Thus, the first test pursuant to Section 13105(a) of the
Commission’s regulations has not been met, test 2 (whether they did so intentionally) does not
apply. Similarly, test 3 (whether complete and accurate information would have caused the
Commission to take a different action) also does not apply.

Unknown Contentions- Additional Materials Submitted on June 15, 2012 and July 13, 2012

Three documents were submitted by the parties requesting revocation, including: a report from
Dr. Travis Longcore, submitted on June 15, 2012, an enforcement request letter by the parties
requesting revocation, dated June 14, 2012, and a Sixty Day Notice of Intent to Sue letter from
the parties requesting revocation to the Army Corps of Engineers under Section 7 of the
Endangered Species Act, dated May 30, 2012 (Exhibits 2-4). These three documents were
submitted at the Commission hearing, on June 14, 2012, by Marcia Hanscom and later requested
by Ms. Hanscom, in an email to Commission staff on June 15, 2012, that these documents be
“included along with the official revocation request.” None of these additional three documents
raise any grounds for revocation nor did the parties requesting revocation submit an
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accompanying explanation of how any of these documents relate to the grounds asserted in the
original revocation request dated June 14, 2012, or assert any of the grounds of a revocation
request required pursuant to Section 13105(a) of Title 14 of the California Code of Regulations.

Specifically, the enforcement request letter, dated June 14, 2012, on its face, does not constitute
grounds for revocation. Because of the impacts on an applicant, the grounds for revocation are
necessarily narrow. Although Commission staff confirmed that no Coastal Act violations had
occurred on site (see Enforcement Response Letter, Exhibit 5), it should be noted that a
violation of the Coastal Act or the terms and conditions of a permit or an allegation that a
violation has occurred are not grounds for revocation under the California Code of Regulations.
The grounds for revocation are, of necessity, confined to information in existence at the time of
the Commission's action. Further, the document provided by Dr. Travis Longcore, prepared after
the Commission’s October 13, 2010 approval, is a biological assessment of the project that
disagrees with the approved project without asserting any grounds for revocation (Exhibit 2).
Similarly, the letter from the parties requesting revocation addressed to the Army Corps of
Engineers (ACOE) informing the ACOE that they intend to sue them, clearly fail to identify or
raise any grounds for revocation of a CDP pursuant to Section 13105(a) of the California Code
of Regulations (Exhibit 3).

Lastly, on July 13, 2012, an additional email was submitted to the Commission from Marcia
Hanscom regarding a new critical habitat designation at Malibu Lagoon State Park for snowy
plover (Exhibit 9). The email does not state how this information raises any grounds for
revocation of a CDP pursuant to Section 13105(a) of the California Code of Regulations and
does not allege that the applicant intentionally included inaccurate, erroneous, or incomplete
information. Further, information relating to this new critical habitat designation is unrelated to
the permit action and was not in existence at the time of the Commission’s action on October 13,
2010 (the new critical habitat designation was not issued until June 19, 2012).

2. Section 13105(b) of the California Code of Regulations

Section 13105(b) of the Commission’s regulations provides an alternative ground for the
revocation of a permit, based upon an applicant’s failure to comply with the Commission’s
noticing requirements. However, the party requesting revocation did not allege any such failure
as a basis for revocation, and the Commission is aware of no evidence that such a failure
occurred. Therefore, there is no basis for revocation of the permit pursuant to the grounds listed
in Section 13105(b).

3.  Conclusion

For the reasons discussed in detail in the preceding sections of this report, the revocation request
does not demonstrate that the applicant knowingly and intentionally provided inaccurate,
erroneous, or incomplete information relevant to the Coastal Act analysis as to whether the
Malibu Lagoon restoration and enhancement project approved by the Commission pursuant to
CDP 4-07-098 is consistent with the Chapter 3 policies of the Coastal Act. Thus, the grounds
necessary for revocation under Section 13105(a) of the Commission’s regulations have not been
satisfied. In addition, there is no claim or evidence of grounds for revocation under Section
13105(b). The Commission finds that the revocation request must be denied because the
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contentions raised in the revocation request do not establish the grounds identified in Sections
13105 (a) or (b) of Title 14 of the California Code of Regulations.

F. SECTION 13108(D) OF THE CALIFORNIA CODE OF REGULATIONS

Pursuant to Section 13108 (d) of the California Code of Regulations, if the Commission finds
that the request for revocation was not filed with due diligence, it shall deny the revocation
request. Revocation grounds are limited to those based on information in existence at the time of
the Commission's action on the coastal development permit application.

As explained throughout this report, the parties requesting revocation waited more than 1.5 years
after the approval of CDP 4-07-098, on October 13, 2010, to file the revocation request. The
parties requesting revocation, Wetlands Defense Fund and CLEAN, fully participated in the
Commission hearing of October 13, 2010, through written and oral testimony, and in that
context, they raised many of the same issues that they now raise in their revocation request,
including issues related to project construction timing, steelhead trout, potential impacts to
tidewater goby. They also challenged the Commission’s action in court, and it was not until the
trial court had denied the writ petition by Wetlands Defense Fund, Access for All, and CLEAN,
where several of the issues raised herein were already fully litigated, and the court of appeal
denied their request for a stay of the project pending their appeal, that they filed their revocation
request.

Thus, the Commission finds that the revocation request must also be denied because it was not
filed with due diligence.
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Executive Director
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Re: Request for Hearing to Consider Revocation of Coastal Development Permit ( CDP)
#4-07-098 “Malibu Lagoon Restoration & Enhancement Plan ” ‘

Dear Dr. Lester:

We swiite to tequest a hearing to revoke the permit #4-07-098 that provides pcrmissfitm under the
California Coastal Act for the Saata Monica Bay Restoration Foundation, California State Parks and the
Resource Conservation District of the Santa Monica Mountains to procée’d swith what is referred to in the
recotd as the “Malibu Lagoon Restoration & Enhancement Plan.” '

We invoke the following law to request this hearing, as we believe the facts support grounds for revocation
of permit aceordingly:

Section 13105(a) of the California Code of Regulations, which states the following grounds for |
revocation of a CDP:

intentional inclusion of inaccurate, erroneous or incomplete information
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in connection with a coastal development permit application, where the commission finds that

accurate and complete information would have caused the commission t

different conditions on a permit or deny an application (14 CCR §13 105).

Several issues rise to this standard.

In addition, there are numerous permit compliance p roblems which we believe should cause the
Commission to want to place the project on hold and convene public hearing to determine the
appropriate remedies for these permit compliance problems.  We outline these issues in a separate

enforcement request letcer dated today.

As well, the permit holder is proceeding with work in spite of an incomplete
plan and an incomplete and unapproved public access plan. :

‘ PROJECT TIMING

On May 26, 2010, CCC staffer Amber Tysor asked a question of the project agenct and manager, Mark

o require additional or

and unapproved dewatering

Abramson, about the seeming discrepancies about when the project would take place. This question made

sense at the time, as it does now, as many people think, “what are they thinking doing a

the midst of the nesting and breeding season?” Ms. Tysor’s question was:

“T just want to make sure that I have the correct timeline for the proposed work

period- June 1 stto October 15th- noted several places in the file.

However, this proposed timeframe (June 1st to October 15th) seems to conflict with
the following timerines stated in the USFWS Biological Opinion 2009 (CON 1-8-08-

Fo4).

The timeframes that the USFWS does not want work to oceut in order to
protect the gobies and least terns are during the proposed work timeframe.

Page 5 of the Biological Opinion states:

(1) "Construction of the restoration project will be timed to minimize disturhance
of the western shoreline of the main lagoon when larval tidewater gobies [sic]
are using the near-shore habitat. To avoid peak tidewater goby breeding

petiods, construction in the main lagoon will occur outside of the May 1

through November 1 window."

©) "T'o avoid distutbance of foraging California least terns, construction

activities and ground disturbance would be scheduled outside of the

breeding season and post-breeding season (J uly through August). On-site
monitoring by a Service-approved biologist would be conducted during any
disturbance within suitable habitat or occupied habitat for this species.”

Can you explain this inconsistency?” .

project like this in
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Mark Abramson then respondcd:

“The timeline we are working on June'1 to October 31. The discrepancy in usfw Bo was a typo
and they have stated to the army corps that they are good with this timeframe. I think they
provided suplemental [sic} info in the 404 permit but you can also call chris delith at usfw
Ventura.”

There was also a response to Commissioner questions on this topic at the October 2012 hearing, an
officer of the State Coastal Conservancy, who has been one of the most intimate with the project planning
details over the past decade, Kara Kemmler, stated for the record that there were concerns about the
Steelhead being present during the wintet months.

One of the primary reasons during the permitting process by the Coastal Commission that project
applicants’ represehtatives provided for needing to change the timing of the project construction (from -
that which was approved in the mitigations for the EIR, which were all included as part of the CCC permit
approval) was that they nceded to considet the needs of the endangered Southern Steethead (O. mykiss.)

In fact, the Biological Assessment prepared by Jones & Stokes revealed that there no Southern
Steelhead were found in Malibu Lagoon during surveys for the environmental teview. ™

Latet, after the California Coastal Commission permit was approved, in several public settings,
representatives of the California State Parks Department have admitted that the reason they soughta
change in project construction timing was because it would be too expensive and unwieldy to maneuver

bulldozers, dredgers and other heavy equipment in the muddy soils of the lagoon during winter storm

-~

season. There is nothing in the Endangered Species Act ot the California Coastal Act that allows for
balancing of the needs of bulldozers, dredgers and heavy equipment Operators to those of imperiled
species like the Tidewater Goby, California Least Tein and Western Snowy Plover: The statemerits by
public officials, including Suzanne Goode and Mack Abramson, in several public sertings, demonstrate:
intentional mistepresentation by the project planning team.

The certified BIR’s mitigations required the project be constructed outside of May to November, and
recommendations from the Dagit Swift fish report also required this timing,

In the final conclusion to this report, Dagit & Swift (2005: p.29) states:

“The abundance of Tidewater Gobies this year poses a significant constraint to the proposed
restoration. .... The construction of the proposed restoration of Malibu Lagoon should be timed
to avoid disturbance of the western shoreline during the months of May — November, when larval
Tidewater Gobies are using the near-shore habitat™

Tf this information had been considered by the Commission ia October, 2010, it is likely that the
Commission would have at least determincd the conditions to be required to not allow work duting the
‘summer breeding season of the Tidewater Goby and other sensitive and migratory species, as was required

by the EIR mitigations which were incotporated into the project approval. At the very least, the
Commission would have. changed the_proj'c‘.ct’t;iming. Tt is poss‘ible this additional information might have
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also led the Commission to a denial or at least a postponement of the project in order to harmonize these
extremely disparate and inaccurate assertions and conclusions put forth by the project applicant, agent and -
proponents. :

TIDEWATER GOBY, CRITICAL HABITAT

The United States government in January 31, 2008 designated Malibu Lagoon as critical habitat for the
endangered Tidewater Goby. (Federal Register Vol. 31, No. 21) Yet, the project proponents
conveniently left out this information which we believe would have contributed to a different decision by
the Coastal Commission (not revealing information is the same as providing inaccurate information; both

are misleading to the decision-making body.)
f= L=

The Tidewater Goby was reestablished within Malibu Lagoon in 1991, more than 20 years ago, in two
locations within the proposed dredging action area. The Tidewater Goby multiplied in the first year after
its reintroduction from 52 fish to mote than 500 individuals, a 1000+% increase. Since then, the numbers
increased to approximately 2000 individual gobies by the late 1990s. The most recent attempt at a
population estimate (approximately 5,000 individuals) was in 2005 at the tme of the project’s
Environmental Impact Report (EIR) analysis. '

While the Tidewater Goby breeds primatily in areas of the main lagoon, one of those areas where
Tidewater Goby larvae was found in large numbers in the most recent official survey is directly where a
dam is scheduled to be constructed as part of the impending action, on the western edge of the creek
channel, and another of the specific areas where breeding activity occurs is scheduled and mandated to be
subject to an enforcement order whereby the California Coastal Commission has required that a private
landowner remove a large rock rip rap wall and then return the rocks ina different fashion.

The placement of the dam was not revealed during the October 2010 hearing; to be one of the primary
areas where the breeding activity of Tidewater Goby had been documented in 2005. While those

construction documents were not available to the Commissioners when they made their decision, it 15

reasonable to believe that the project managers knew exactly where they were going to construct the
temporary dam tharwould facilirate dewatering of the western lagoon. Had the information from the
2005 fish sampling repott combined with the dam location match-up been available to the Commissioners,
it is likely a different decision about the project would have been made — either a decision for different
conditions about datn placement, timing of the project or even an outright project denial or postponemient
that would be used to work out the problems of these plans. ’

While it is true that Tidewater Goby can breed at other times of year, at Malibu Lagoon the ideal time for
breeding is during the spring, summer and fall when the still, shallow lagoon waters are not subject to wave
action due to the closed sand bar condition, and also because of the abundance of Wigeon grass (Ruppia
spp.) which provides cover, protection from predators and food sources for this endangered fish.

In fact, Dr. Camm Swift, the seniot investigator, in Dagit & Swift, “Malibu Lagoon Fish Survey 20 June
2005” (2005: p.5), has concluded that, indeed, the most important time for protecting the Tidewater Goby
is from May through November.
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“The abundance of Tidewater Gobies poses a significant constraint to the proposed res toration.
The construction of the proposed restoration of Malibu Lagoon should be timed t6 avoid
disturbance of the western shoreline during the months of May- November, when larval Tidewater
Gobies are using the near-shore habitat.” '

In addition, in the June, 2005 when the field work was being done for the Dagit & Swift report, one of the
sampling stations was so “dominated by tidewater gobies” that:

“Tn order to avoid accidental take ot injury, we ceased seining at this location.” Dagit & Swift
(2005: p. 21)

This location (station #1) is, according to construction documents, exactly at or immediately adjacent to
; where a dam is scheduled to be constructed as part of the “restoration” project —in June 2012,
| corresponding to the same time of year when the larval Tidewater Goby wete found in such numbers that
the acknowledged Tidewater Goby expert, Dr. Camm Switt, was not cven comfortable sampling in this
area through much less invasive work of seining than what is planned with the dam construction, lagoon
draining; bulldozing and dredging.

This adverse effect to the Tidewater Goby breeding habitat — both by the dam construction area and the
nearby enforcement action - was not consideted by the Coastal Cominission in any cumulative effects

- analysis of the Malibu Lagoon restoration & enhancement project. In other words, the cumulative eftects
of both of these Coastal Commission permitted projects were not considered, yet the project agent, Mark
Abramson, was aware of and was one of the chief proponents of removal of that rip-rap by the Adamson
family’s business, which is the entity which was required and permitted by the Commission to remove that
gip-rap. The California Coastal Commission did not even consider the impact of the rip-rap removal and
replacement on the endangered Tidewater Goby.

Besides the lack of consideration of these cumulative impacts, the risk of direct and indirect, adverse:
effects to the Tidewater Goby population at Malibu Lagoon was not adequately analyzed in the initial
consultation, as it has only been since the Coastal Commission permit was issued and subsequent A
construction documents have been widely available to the puinc that it has become clear the extent aid
drastic nature of the project. The entire western lagoon will be dammed, drained, dredged and re-
contoured, essentially resulting in adverse effects to significant amounts of habitat used for breeding,
feeding, foraging, resting, and other essential behaviors, as well as adversely affecting the primary
constituents elements for this endangered fish.

According to a declaration submitted to a California Coutt of Appeal, biologist Robeit van de Hoek stated
| ' the following:

“The Tidewater Goby therefore has found suitable habitat in Malibu Lagoon, especially inside the:
proposed project arca. For the Tidewater Goby, the existing hydrology and geomorphology of the
three channels within Malibu Lagoon’s western sloughs is ideal habitat for this species to mature
into adulthood, and this area serves as a refuge duting high rainfall events of winter storms. These
features explain why restoration of the Tidewater Goby was successful in 1991, which first
required the 1983 restoration of the three (3) channels to be completed. The two pri_ot_.rcsl:o,t:aition
efforts of 1983 and 1991 in Malibu Lagoon therefore have been successful.
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The hydrology that the Tidewater Goby is most suited to is that existing today in the western area
of Malibu Lagoon, which is the project site. Specifically, this area has slow-moving, shallow water
with narrow channels that are heavily vegetated with submerged aquatic vegetation (SAV), parti-
cularly with a native plant species complex known as Ryppia spp. (commonly known as “wigeon
grass”), which also benefits numerous other species of fish, birds, and invertebrate animal life,

Hydrologically, Malibu Lagoon’s western lagoon (the project site) functions ideally now with slow
moving water in an estuatine environment with no wave shock or fetch from the ocean. This
physical condition serves a desirable biological function allowing both planktonic and delicate
benthic invertebrate animal life to be maintained in the western lagoon rather than being washed
out to sea or buried by wave turmoil in sediment duting winter rainstorms. "T'he proposed large
fetch with wind waves facilitated by the removal of the wooden bridges and connected islands,
would destroy these conditions.

Tn this respect, extensive dredging and removal of the bridges and islands is not desirable for the
Tidewater Goby nor the native vegetation and invertebrate wildlife of dragonflies, mayflies,
damselflies, planktonic copepods and amphipods and other aquatic insects and crustaceans,
because it would alter the current stabilized conditions within the western lagoon. Eutrophication
is 2 natural part of ecology and desirable in summer for bodies of freshwater and low salinity
wetlands. This natural condition is good for native plants, native invertebrate animals, native fish,
native birds and native mammals.

Malibu Lagoon is naturally above sea level at a mountain front with its river mouth influenced by
alluvium, and therefore it is raised or perched. This type of lagoon is largely fresh-water rather
than salt-water dominated creating favorable conditions for the Tidewater Goby’s survival.
Dredging the lagoon to lower the sea-level elevation will disrupt the ecological equilibrium found
now after approximately 30 years since the last 1983 restoration.”

Tf this information about CRITICAL HABITAT of the endangered Tidewater Goby had been
considered by the Commission in October, 2010, it is likely that the Commission would have at least
determined the conditions to be required to not allow work during the summer bieeding season of the
Tidewater Goby and other sensitive and migratory species, as was required by the B IR mitigations which
were incorporated into the project approval. At the very least, the Commission would have changed the
project iming. Itis possible this additional information might have also led the Commission to a denial ot
at least a postponement of the project in order to harmonize these extremely disparate and inaccurate

" assertions and conclusions put forth by the project applicant, agent and proponents.

PUBLIC ACCESS

During the public heating for the Coastal Commission permit for this project, it was repeatedly stated that
| © public access would not be impeded during construction and that access to the beach would be open. It is
easy to believe that the permit would never have been granted othérwise. '



Malibu Lagoon — CCC permii revocation bearing request
Wetlands Defense Fand, CLEAN
June 14,2012

Page 7

At no time during the permit approval process did the public understood or been informed, nor was the
Coastal Commission itself informed that public access to Surfrider Beach’s 3" point would be atop a sand-
bag constructed dike that has not been engineered as of yet. Concerns re: ADA compliance, wheelchair

accessibility, stroller accessibility and other sa fety concerns have not been vetted nor addressed.

Currently — this week — public access is ONLY available sporadically along the perimeter access road
— as the bridges trail has been shut off completely from public access, and heavy machinery is using the
perimeter access path for habitat removal putposes. Thetefore, there is regularly currently no access to the
beach to the west of the sand bar breach — making a portion of Surfrider Beach a private beach, only open
to the exclusive gated community of the Malibu Colony.

Tn addition, Craig Sap of State Parks informed us that the emergency lifeguard access — since the perimeter
trail will be unavailable at times — is via this gate to the Malibu Colony, yet the dewatering pipe planned to
go to the sea in this area will be blocking such vehicular access.

The PIPE which is going to be moving water from the dewatering operation to the ocean will be directly

blocking the only emetgency access available to lifeguards and as a secondary emergency access from the
Colony residential homes.

Given the continued reassurances by project proponents that the “Malibu Lagoon Restoration &
Eahancement Plan” that public access WOULD NOT BE IMPEDED, it is shocking and completely
unacceptable that public access provisions to an area that is one of southern California’s most popular
beach destinations — in the height of summer toutism season — is being treated so cavalietly by the state
agencies that are carrying out this plan. Those who participated in the October, 2010, hearing on this
issue are convinced that this permit would never have been granted had such egregious blocking of public
access from this important coastal region during heavy summer use were known and undetstood at the
time.

DEWATERING CONCERNS

HUMAN HEALTH CONCERNS: Additional dewatering concetns were raised by the City
of Malibu during the public approval process of the CDP for this project. While they were not adequately
addressed and still have not been to the satisfaction of the City or the public that uses Surfrider Beach, we
believe that the project proponents had access to and knew of the studies telated to MRSA and other toxic
contaminants that lay dormant i the sand at Surfrider Beach.

The pipe from the dewatering operation is planned to transport water from the lagoon across the sand and
into the sutf zone. This dewatering operation is feared to dislodge the currenty dormant toxic materials in
the sand and transport them into the surf zone, which would cause a public health hazard.

CHLORINATED WATER FROM DEWATERING TO HARM TIDEPOOLS:
Additionally, this chlotinated water will be pumped itito the area where there are currently tidepools filled
with life. “Clean” chlorinated water will kill the life in these tidepools, especially in the quantities that will
be continual and dramatic over weeks and possibly months. ' :
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RIP-RAP INTO TIDAL AREA: Finally, we have learned recently of the project managets’
plans to surround the pipe from the dewatering tanks with rip-rap in order to hold the pipe in place. Such
a plan was never considered nor approved by the Coastal Commission and would requite approval
according to the Coastal Act and past practices of the Commission.

Given the record on this matter, those who participated in the October, 2010, hearing on this issue are
convinced that this permit would never have been granted had such issues related to the dewatering
portion of this project were known and understood at the time. We believe the ptoject managers knew
the details of these issues and did not inform the Commission about them.

Due to all of the facts presented herein, and according to the provisions of the law, we ask thata
revocation hearing be scheduled one these matters at the soonest possible date and a stopping of the
project be directed in the meantime, in order to minimize damage to coastal resources and to public access.

Sincerely, _

Marcia Wanscom /s/ Robert van de Hoek/ s/

Marcia Hanscom ' Robert van de Hoek

Executive Director President & Wildlife Biologist
WETLANDS DEFENSE FUND COASTAL LAW ENFORCEMENT
Protecting wetlands ~ the cradle of life ACTION NETWORK (CLEAN)
322 Culver Blvd., Ste. 317 181 Culver Blvd. Ste. C

Playa del Rey, CA 90293 Playa del Rey, CA 90293

(310) 821-9045 (310) 877-2435

cc: The Law Offices of James Birkelund




Page 1 of 1

Hudson, Steve@Coastal

From: Marcia Hanscom [wetlandact@earthlink.net]

Sent: Friday, June 15, 2012 3:59 PM

To: Ainsworth, John@Coastal; Hudson, Steve@Coastal; Lester, Charles@Coastal
Subject: Revocation - please include

Dear Dr. Lester, Mr. Ainsworth and Mr. Hudson ~

Please include, along with the official revocation request, the following:

the report from Dr. Travis Longcore, the enforcement letter request and the 60-day notice re:
Endangered Species Act. '

Thank you.

~ Marcia Hanscom

~ Marcia Hanscom
Executive Director

Wetlands Defense Fund

protecting wetlands ~ the cradle of life
322 Culver Blvd., Ste. 317

Playa del Rey, CA 90293

(310) 821-9045

mobile: (310) 877-2634

SAVE MALIBU LAGOON ~ a campaign project of Wetlands Defense Fund
SaveMalibul.agoon.com

- 6/21/2012



Impending Malibu Lagoon “Restoration” Destructive and Misguided

Travis Longcore, Ph.D.
(310) 247-9719
longcore@usc.edu

The following assessment of the impending Malibu Lagoon project is provided in hopes that any
officials with the power to do so will halt this destructive and futile project and instead develop 4
plans that incorporate current understanding of the processes that govern coastal estuaries ina
manner that will protect rather than harm native species that depend on these unique seasonally
tidal wetland ecosystems. ‘

Popular media accounts of the impending start of the Malibu Lagoon Restoration and
Enhancement Project characterize it as “emotional activists vs. scientists” — implying that all of
those opposed to the project are simply ill-informed and that all scientists agree that the project is
both necessary and prudent. As a scientist, I disagree. The rationale upon which the project is
based does not withstand scrutiny and reveals a fundamental misunderstanding of the historical
and current forces that created and maintain the Malibu Lagoon. I have worked on the general
topic of the historical characteristics of southern California rivers and estuaries for the past seven

~ years and been part of research teams investigating the historical nature of these systems and the

natural processes that form them.

" The fundamental complaint about Malibu Lagoon from project proponents is that it lacks water

circulation and as a consequence has low dissolved oxygen and sedimentation with nutrient rich

‘waters and soils from the Malibu Creek watershed. Their solution is to scrape out the sediments

in the west lagoon and reconfigure the Lagoon to increase tidal flow. But to expect this to
change the nature of the lagoon is a mistake: Malibu Lagoon was historically and will in the
future tend to be brackish and prone to sedimentation and low dissolved oxygen. In fact, it is
likely that in its pre-European settlement state it would not have met current water quality
standards. To understand this, consider the historical extent and nature of the area where Malibu
Creek meets the ocean. '

Early maps of Malibu Lagoon, such as the Coast Survey Sheet T-1432 from 1877, do not show a
tidal marsh with a singe main channel and branching arms. The reproductions I have seen of this
map are not high resolution, but it appears that Malibu Creek swings out to the west and then
forms a lagoon behind a barrier beach. There seems to be a marsh, not an extensive one, but
rather one with maybe two channels branching off at 90 degree angles from a main channel. The
same configuration is evident in the 1903 topographic map, except the stream has moved to the
east. Subsequent maps show these features in various degrees of being filled in by development.

Nowhere have I ever seen evidence of the characteristic dendritic network of a fully tidal salt

marsh. Which brings us to a second point. Malibu is, and has been for at least hundreds of
. years, a closing estuary. :

The flow from Malibu creek is insufficient to keep the longshore wave action from forming a
berm during the summer. Malibu Creek is closed completely from the ocean about half of the
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year. This might change from year to year, but the pattern of annual closure is a natural part of
this system. The tendency for a system such as this will be that back channels will slowly
sediment in until they are cleared out by a big flood or a shift in the creek’s route. That is, the
lagoon of recent history (last 200 years) was not a set of channels created and maintained by tidal
flow, but rather was the remnants of former creek routes scoured out during extreme flooding
events and subsequent movement of the creek mouth. The creek would change routes across the
whole floodplain of the Civic Center area, with a tendency for the mouth to migrate to the east
with the longshore flow of wave action over time, until constrained by the bluffs at the eastern
edge. ’

So long as it is not jettied open to the ocean, we should not expect the Malibu Lagoon to behave
like a fully tidal salt marsh, even if it is graded to look like one. Yet, this is the apparent goal of
the project proponents. They want to change the water quality by introducing more tidal
flushing. They expect this to reduce sedimentation and increase dissolved oxygen. Although not
an explicit goal of the project, many proponents have argued the dredging will reduce bacteria in
the lagoon. Some have also suggested that this will help deal with invasive plant species by
making the water saltier. But all of this reflects an attempt to make the lagoon into something it
historically was not and that is not supported by the physical processes currently in place. The
back channels of the lagoon will have low dissolved oxygen. As long as there are nutrient rich
sediments coming down Malibu Creek the lagoon will tend to silt up and accumulate these
sediments. During the summer the lagoon will close and there will be a heavy freshwater
influence. And because conditions very similar to these occurred in California estuaries for
hundreds and thousands of years, native species are adapted to them. Tidewater gobies — the
endangered fish that breeds very successfully in the lagoon — has an enormously wide range of
tolerance for dissolved oxygen and loves the submerged aquatic vegetation that some see as an
indicator of poor water quality. It is doing very well in the lagoon as is.

The field of coastal wetland restoration in California is dominated by people who believe that the
only good wetland is one that is fully tidal year round. So we see various “restorations” that
consist of constructing jetties to artificially open to the ocean naturally closing estuaries— Bolsa
Chica Wetlands, Batiquitos Lagoon, San Dieguito Lagoon, Talbert Marsh, and the current plans
for the Ballona Wetlands. Each time this is done, some of the native biodiversity and natural
variation in California estuaries is lost (see our detailed report on this topic). And because these
“restorations” are attempts to create a condition not supported by the physical processes of the

place, they also involve incredible expense and energy to dredge these artificial openings to keep .

them from silting in.

Which brings us to a final point about the Malibu Lagoon project. The planning documents for
the project indicate that if the tidal flows in the newly constructed channels falls below those at
some reference marshes, then heavy equipment could be used (again) to make sure that the
Lagoon behaves like the designers intended by dredging the channels. The reference marshes
listed to trigger such actions are all systems that are artificially jettied open (Talbert Marsh,
Batiquitos Lagoon, and Carpinteria Marsh) and are dredged to stop the natural process of mouth
closure. Using these as references for Malibu Lagoon reflects that managers both misunderstand
the natural dynamics of Malibu Lagoon — the flow in channels of a naturally closing estuary
should not be expected to match that of one that is jettied open — and ensure that they will be
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fighting those natural processes for years to come to get it to behave more like what they want it
to be, instead of what it is. Furthermore, tidewater gobies are no longer found at these
“reference” marshes, and could never be reintroduced because of management for a permanently
open channel mouth. '

If the restoration proceeds, and I sincerely hope it does not, I predict that it will fare little better
than the previous attempt ending in 1983 on the metrics that motivate project proponents. In the
short run it may increase dissolved oxygen and increase salinity (which would actually be a
degradation of habitat for the original native flora and fauna adapted to a brackish marsh). In the
long run, sedimentation will continue, nutrient levels will be high, water will stagnate in the.
‘channels, and it will be full of bacteria. We should only be upset about these things if they are
caused by humans (e.g., polluted runoff and increased erosion from the watershed). These
problems have to be dealt with before the water gets to the lagoon. Even if they are cleaned up
entirely the lagoon might not meet arbitrary water quality standards, but then again it probably
would not have met those standards 200 years ago either!

Certainly things could be done to promote native biodiversity at Malibu Lagoon. They should
not, however, be premised around a misunderstanding of what the natural processes will support.
And they should recognize that the native biodiversity of Malibu Lagoon is that associated with
cither the main channel or brackish marshes and stagnant water, not a fully tidal saltmarsh. The
area where the parking lot was removed could be graded down and added to the wetland area,

but there is no need or long-term benefit to reconfiguring the channels into some idealized
saltmarsh form as if it were San Francisco Bay. Even as rare as saltmarsh habitat is in .
California, the brackish and freshwater wetlands of the naturally closing systems (which
historically were the majority) are even more rare and we should resist the temptation to
homogenize them. : '

To claim that Malibu Lagoon is “dying” is to fail to grasp what kind of wetland it is. It is not
dying. It is simply approaching equilibrium with the physical processes of the watershed and
some people have decided that they would prefer a different type of wetland. The lagoon
supports significant biodiversity, just not the same species as one would find in a permanently
tidal salt marsh. We should no more expect a seasonal creek to be river or a meadow to be forest
than to expect a lagoon that is closed to the ocean for half of the year to have the same water
characteristics as those that aré flushed year round by the ocean. The current “restoration” will
be destructive to the natural community that has developed since the first dredging project
(including the extremely successful reintroduction of endangered tidewater gobies), have
obvious impacts to the waterfowl that use the lagoon for nesting and foraging, and provide little
" benefit that could not instead be achieved in a far less destructive manner.

About the Author”

Dr. Travis Longcore is Science Director of The Urban Wildlands Group and President of theé Board of
Directors of the Los Angeles Audubon Society. He is also Associate Research Professor at the University
of Southern California Spatial Sciences Institute and Associate Adjunct Professor at the UCLA Institute
of the Environment and Sustainability where he has taught, among other courses, Bioresource
Management, Environmental Impact Analysis, and the Environmental Science Practicum. He was
graduated summa cum laude from the University of Delaware with an Honors B.A. in Geography, holds
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an M.A. and a Ph.D. in Geography from UCLA, and is professionally certified as a Senior Ecologist by
the Ecological Society of America. He has worked with research teams to describe the historical ecology
of rivers and estuaries along the southern California coast, including the San Gabriel River, Ballona
Creek, Santa Clara River, Ventura River, and Ventura County coastal wetlands. These reports can be
downloaded at: http://www.urbanwildlands.org/longcore.html in the “Historical Ecology” section.

" Affiliations are provided for identification purposes only and do not indicate endorsement by any
organization, institution, or individual.
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Coastal Law Enforcement Action Network
enforoing laws protecting the California coast

181 Culver Blvd,, Ste. C

Playa del Rey, CA 90293

(310) 877-2435

May 30, 2012

The Honorable Ken Salazar
Secretary of the Interior

US Department of the Interior
1849 "C" Street, NW
Washington, DC 20240

The Honorable Lt. Gen. Thomas P. Bostick
Chief of Engineers

United States Army Corps of Engineets
Department of the Army

2600 Army Pentagon

Room 2D221A

Washington, DC 20310-2600

Mr. Mike Fris

Assistant Regional Director
Region 8 — Pacific Southwest
US Fish & Wildlife Setvice
2800 Cottage Way, Ste. W2606
Sacramento CA 95825-1846

California Coastal Commi
South Central Coast

ssion

COAST,

BY CERTIFIED MAIL TO ALL
RETURN RECEIPT REQUESTED

ADDITIONAL FAX & HAND DELIVERIES TO
SOME ADDRESSEES DUE TO TIME URGENCY

The Honorable Daniel M. Ashe, Director
USS. Fish & Wildlife Setvice

1849 "C" Street, NW '

Washington, DC 20240

The Honorable Jerry Brown
Governor, State of California
State Capitol Building
Sacramento, CA 95814

The Honorable Lisa Jackson
Administrator, United States
Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

[EXHIBIT 3

| R-4-07-098 (Malibu Lagoon
Revocation Request)




Malibu Lagoon — 60-day notice
Wetlands Defense Fund, CLEAN
May 30, 2012

Page 2

Brigadier General Michael C. Wehr,

Commander and Division Engineer Dr. Charles Lester

US Army Corps of Engineers Executive Director

South Pacific Division California Coastal Commission

333 Matket Street 45 Fremont Street, Suite 2000

San Francisco, CA 94105-2195 San Francisco, CA 94105-2219

The Honorable Jated Blumenfeld Colonel Mark Toy

Regional Administrator, Region IX District Commander

U.S. Environmental Protection Agency United States Army Corps of Engineers
75 Hawthorne Street Los Angeles District Cotps of Engineers
San Francisco, CA 94105 915 Wilshire Blvd., Suite 980

Los Angeles, CA 90017-3401
Ms. Diane Noda, Field Supervisor

Ventura Fish & Wildlife Office The Honorable Sam Schuchat
US Fish & Wildlife Service Executive Officer

2493 Portola Road, Ste. B CA State Coastal Conservancy
Ventura, CA 93003 1330 Broadway, 13" Floot

Oakland, CA 94612-2530
The Honorable Ruth Coleman
Director, California State Parks
1416 9" Street
Sacramento, CA 95814

Re: Sixty Day Notice of Intent to Sue re: Failure to Complete Section 7 Consultation
on the Malibu Lagoon “Restoration & Enhancement Plan”, Imminent Harm of
Endangered Species and Destruction of Habitat, Canyon Stream (Creek) and Coastal
Wetlands in Violation of the Clean Water Act and the Endangered Species Act

Dear Secretaty Salazar, Governor Brown, Lt. General Bostick, Brigadier General Webr and Colonel Toy,
Messts. Ashe, Fris & Blumenfeld, Ms. Jackson, Dr. Lester, Ms. Noda, Ms. Coleman, Mt. Schuchat
and any person acting in concert with any of the foregoing:

The proposed restoration and enhancement plan for Malibu Lagoon in Los Angeles County, California, is
a deeply flawed project that will result in significant damage to one of the few remaining coastal wetlands
in southern California and result in unauthorized take of the endangered Tidewater Goby (Encyclogobins
newberryi), endangered California Least Tetn (Sterna antillarnm browni), and the threatened Pacific Coast
Population of the Western Snowy Plover (Charadrins alexcandrinus nivosus), as well as adverse modification of
designated critical habitat for the Tidewater Goby. We urge the U.S. Ammy Cotps of Engineers (Army
Cotps) to withdraw its permit issued under the authority of the Clean Water Act for this project.

If the Army Corps refuses to withdraw its authorization for this misguided project, on behalf of Wetlands
Defense Fund and the Coastal Law Enforcement Action Network (CLEAN), we write to notify you of
our intent to sue for violations of the federal Endangered Species Act ("ESA") 16 U.S.C §§ 1563 et. seq.
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and the Federal Water Pollution Control Act (Federal Water Pollution Control Act, 33 USC1251 et seq.)
(“Clean Water Act”).

Section 505(b) of the Federal Clean Water Act, (the “Act”), 33 U.S.C. Section 1365(b) requires that sixty
(60) days prior to the filing of a citizens’ suit in Federal District Court under Section 505(a) of the Act, 33
U.S.C.A. 1365(a), the alleged violator, the United States Environmental Protection Agency (the “EPA”),
The United States Army Corps of Engineers, (The Corps), and the State in which the violations occur
must be given notice of the alleged violations, and of intent to bring a citizens’ suit action.

WETLANDS DEFENSE FUND and CLEAN heteby place you on notice, pursuant to 33 US.C. 1365(b)
that the actions taken by The State of California, particulatly California State Parks and several other state
agencies, its affiliates and agents of altering and filling with material into a natural watercourse ot stream, as
well as adding other debris into the former bed of the watercourse is contrary to Sections 301 and 404 of
the Federal Clean Water Act, 33 U.S.C. §1344.

Under Federal law, each day that you violate the Federal Clean Water Act is a separate violation. Under 33
U.S.C. § 1319(d) of the Federal Clean Water Act, the U.S. District Court may impose a civil penalty of up
to Twenty-Five Thousand Dollars ($25,000.00) per day, per stream for each violation under both Section
404 and Section 402.

The United States Army Corps of Engineers and the Secretary of the Intetior, as well as othets included in
this notice are hereby notified that Wetlands Defense Fund and CLEAN intend to file suit, pursuant to the
citizen suit provision of the Endangered Species Act (“ESA™), 16 U.S.C. § 1540(g), to challenge the Army
Corps of Engineers’ failure to reinitiate and complete consultation in a timely manner concetning the
impacts of the Malibu Lagoon restoration and enhancement plan on threatened and endangered species.

The filling and development of biologically significant habitat and the impacts associated with 2 bulldozing,
dredging and habitat removal within immediate vicinity of a canyon stream, a coastal wetland and in the
midst of what qualifies as environmentally sensitive habitat area (ESHA), will result in the "take" of at least
three federally-listed endangered ot threatened species.

In addition, suit will be brought pursuant to the federal Administrative Procedure Act ("APA"), 5 US.C.
§§ 701 et seq., challenging actions by the United States Army Corps of Engineers ("Army Corps"), the
Secretary of the Interior ("Secretary"), the U.S. Fish & Wildlife Setvice ("USFWS"), the California Coastal
Commission (“CCC”), California State Parks, California State Coastal Conservancy, its agents, affiliates
and its contractors.

URGENCY - NEED FOR IMMEDIATE ACTION TO PROTECT ENDANGERED SPECIES

Because of the urgency of this matter, we ask that all parties addressed on this letter take action to
place the project at Malibu Lagoon on hold before June 1, 2012 — this coming Friday — or as soon
as possible after that date and urge or cause the Army Corps to withdraw their Clean Water Act
permit and/or to reinitiate consultation with the USFWS related to the species named in this
letter.
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Given the clearly stated intent of the applicant to implement this project within two (2) days of the
date of this letter, we believe the 60-day notice requirement of the Endangered Species Act (16
USC 1540(g)(2)(A)-(C) does not apply to this imminent action highly likely to result in
unauthorized take of three federally listed species.

SUMMARY OF THE LAW, THE PROJECT & ITS IMPACTS

On June 1* of this year, 2012, at Malibu Lagoon State Beach (a unit of the State Park system) the State of
California (including several agencies, headed by the State Parks Department and permitted by the
California Coastal Commission and funded and instigated by its sister agency, the State Coastal
Conservancy) and its various partners, subsidiaries, agents and contractors, and their predecessors have
plans to begin a project that will dam, drain and dredge, fill and re-contour 88,700 cubic yards of soils in
what the agencies have called a restoration, but which would actually disturb and destroy acres of native
plant habitat and wetlands and stream/creek ecosystem, including disturbance and destruction of habitat
supporting endangered species.

The massive overhaul proposed for this site will adversely modify designated critical habitat Unit L.A-3 for
the endangered Tidewater Goby (Engyclogobins newberryi), a species which uses Malibu Lagoon for breeding
and for post-breeding dispersal and for food and shelter, and will result in “take” of the endangered
California Least Tern (Sterna antillarum browns), which uses the lagoon for post-breeding foraging (parents
and juveniles.) The project will also result in “take” of the threatened Pacific Coast Population of the
Western Snowy Plover (Charadrins alexcandrinus nivosus) which forages and rests on the sand berm and sandy
shore between the ocean and the lagoon, where dewatering and other construction activities are planned.

As defined in the Endangered Species Act, “take” is defined as “...to harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, ot attempt to engage in any such conduct.” “Harass” means an
intentional or negligent act or omission which creates the likelihood of injury to wildlife by annoying it to
such an extent as to significantly disrupt normal behavioral patterns which include, but are not limited to
breeding, feeding, ot sheltering. “Harm” has been further defined to include habitat destruction when it
injures or kills a listed species by interfering with essential behavioral patterns, such as breeding, foraging,
or resting.

The Act prohibits activities that “...remove and reduce to possession any listed plant from areas under
Federal jutisdiction; maliciously damage ot destroy any such species on any such area; or remove, cut, dig
up, or damage or destroy any such species on any other area in knowing violation of any law or regulation
of any State or in the course of any violation of a State criminal trespass law.” The term “person” is
defined as “...an individual, corporation, partnership, trust, association, or any other private entity; ot any
officet, employee, agent, department, or instrumentality of the Federal government, of any State,
municipality, ot political subdivision of a State, or any other entity subject to the jusisdiction of the United
States.”
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The massive overhaul proposed for this site will adversely modify designated critical habitat Unit LA-3 for
the endangered Tidewater Goby, a species which uses Malibu Lagoon for the significant behaviots of
breeding, post-breeding dispersal, and for food and shelter; result in take of the endangered California
Least Tern which uses the lagoon for post-breeding foraging (parents and juveniles); and take of the
Pacific coast population of the western snowy plover though (harassment of adults and possibly nestlings.)

BIOLOGICAL OPINION, TECHNICAL ASSISTANCE LETTER —
FAULTY, INCOMPLETE ESA ANALYSIS, ILLEGAL CLEAN WATER ACT PERMIT

The applicant through the Corps has not received authorization for incidental take of the California Least
Tern, and the discussions of incidental take in the Fish and Wildlife Service’s August 26, 2009, biological
opinion (2008-F-0149), and the technical assistance letter dated January 8, 2010 (81440-2010-TA-0095) are
vague and indecipherable at best. In fact, these two documents provide scant basis upon which to
determine if the incidental take of the endangered Tidewater Goby resulting from this project have been
exceeded from that authorized, let alone if this take could result in jeopardy to this listed species.

The August 26, 2009, biological opinion concurred with a “may affect, not likely adversely affect”
determination by the Corps, because “....westetn Snowy Plovers are not known to breed within the study
area,” (page 1 of the biological opinion.) There is new scientific information available about the
threatened Western Snowy Plover Charadrins alexcandrinus nivosus and its presence in the action area. (they
forage in the action area and agencies have reason to believe they will breed there soon, as the agencies in
collaboration with local Audubon chapters have invested in installation of 2 boundaty fence for nesting

purposes.)

In addition, neither the Corps nor the Service analyzed the effects of this project on the threatened
California Red-legged Frog (Rana draytonii), endangered Ventura Marsh Milk-vetch (Astragalus pycnostachyns
vat. Janosissimns), and the endangered Salt Marsh Bird’s-beak (Chlorgpyron maritimum Sabsp. maritimurm).

For the California Red-legged Frog there are reports by the Resource Conservation District of the Santa
Monica Mountains (SMMRCD) of this species being in or near the action site. As well, this species is
listed as confirmed at Malibu Beach on the CNDDB as of May, 2011 (Malibu Beach and Point Dume combined
CNDDB confirmed 9-Quad Analysis database accessed 3 May 2011.) Nortth of Malibu Lagoon and south of Malibu
Lagoon there are historical records of these listed species that lead us to believe that they also were found
in Malibu Lagoon and the associated watershed; botanical records from the 1890s to the 1930s — the time
period for which this region of the country has been able to assemble knowledge on imperiled plant
species - for Malibu Lagoon are scarce from that time due to the lands and access roads through Malibu
being private.

It appears that adequate rare plant surveys following California Department of Fish and Game or USFWS
protocols were not completed within the action area for the Ventura Marsh Milk-vetch or the Salt Marsh
Birds-beak. Unless such surveys were completed and documented, there appears to be no basis upon
which to conclude a “no effect” finding ot 2 “may affect” determination pursuant to the USFWS’s section
7 regulations.
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Therefore, the section 7 consultation conducted for this project by the Army Corps and the
USFWS has incorrectly been finalized, and the project should be held in abeyance until
consultation is completed in order to avoid irretrievable and irreversible commitment of resources
that would prevent the formulation or implementation of any reasonable and prudent alternatives
by the Cotps and the applicant pursuant to section 7(d) of the Endangered Species Act (16 USC
1536(d)).

To our knowledge, no final permit pursuant to section 404 of the federal Clean Water Act, 33 U.S.C. 1344
("section 404 permit") has been issued on this site, and the destruction of both the wetlands and

stream /creek, as well as habitat supporting endangered species was done and continues to be done without
propet or adequate consultation with the U.S. Fish & Wildlife Service, ot the authorization for the
incidental take of listed species, both consultation and authorization as required by the Endangered
Species Act. To date, only 2 PROVISIONAL permit issued by the Army Corps of Engineers (Army
Cotps) Los Angeles District is in the files of the California Coastal Commission, and despite a Freedom of
Information Act (FOIA) request to the Army Corps, dated April 19, 2012, we have not been able to
determine that any final permit exists. Yet, the project is set to begin on June 1, 2012.

The re-initiation of formal consultation is required and must be requested by the US Army Cotps and
undertaken by the USFWS if: (1) the amount or extent of taking specified in the incidental take statement
is exceeded; (2) new information reveals ¢ffects of the action that may affect listed species or critical habitat in a manner or
1o an excent not previously considered; (3) the action is modified in a manner that canses an ¢ffect to the [isted species or
sritical habitat that was not considered in the biological opinion; or (4) a new species is listed or critical habitat
designated that may be affected by the identified action. 50 C.E.R. §-402.16. {emphasis added]

TIDEWATER GOBY, CRITICAL HABITAT

The United States government in January 31, 2008 designated Malibu Lagoon as ctitical habitat for the
endangered Tidewater Goby. (Federal Register Vol. 31, No. 21)

The Tidewater Goby was reestablished within Malibu Lagoon in 1991, more than 20 years ago, in two
locations within the proposed dredging action area. The T idewater Goby multiplied in the first year after
its reintroduction from 52 fish to more than 500 individuals, a 1000+% increase. Since then, the numbets
increased to approximately 2000 individual gobies by the late 1990s. ‘The most recent attempt at 2
population estimate (approximately 5,000 individuals) was in 2005 at the time of the project’s
Environmental Impact Report (EIR) analysis.

While the Tidewater Goby breeds primarily in areas of the main lagoon, one of those areas where
Tidewater Goby latrvae was found in large numbets in the most recent official survey is directly whete a
dam is scheduled to be constructed as part of the impending action, on the westetn edge of the creek
channel, and another of the specific areas whete breeding activity occurs is scheduled and mandated to be
subject to an enforcement order whereby the California Coastal Commission has tequired that a private
landowner remove a large rock tip rap wall and then return the rocks in a different fashion.

This adverse effect to the Tidewater Goby breeding habitat — both by the dam construction area and the
nearby enforcement action - was not considered by the USFWS in any cumulative effects analysis of the
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Malibu Lagoon restoration & enhancement project. In other words, re-initiation of consultation is
necessary so that the cumulative effects of both of these Coastal Commission permitted projects are
considered in the section 7 consultation. The California Coastal Commission did not even consider the
impact of the rip-rap removal and replacement on the endangetred Tidewater Goby.

Besides the Jack of consideration of these cumulative impacts, the risk of direct and indirect, adverse
effects to the Tidewater Goby population at Malibu Lagoon was not adequately analyzed in the initial
consultation, as it has only been since the Coastal Commission permit was issued and subsequent
construction documents have been widely available to the public that it has become clear the extent and
drastic nature of the project. The entire western lagoon will be dammed, drained, dredged and re-
contoured, essentially resulting in adverse effects to significant amounts of habitat used for breeding,
feeding, foraging, resting, and other essential behaviors, as well as adversely affecting the primary
constituents elements for this endangered fish.

According to a declaration submitted to a California Court of Appeal, biologist Robert van de Hoek stated
the following:

“The Tidewater Goby therefore has found suitable habitat in Malibu Lagoon, especially inside the
proposed project atea. For the Tidewater Goby, the existing hydrology and geomorphology of the
three channels within Malibu Lagoon’s western sloughs is ideal habitat for this species to mature
into adulthood, and this area setves as a refuge during high rainfall events of winter storms. These
features explain why restoration of the Tidewater Goby was successful in 1991, which first
required the 1983 restoration of the three (3) channels to be completed. The two ptior restoration
efforts of 1983 and 1991 in Malibu Lagoon therefore have been successful.

The hydrology that the Tidewater Goby is most suited to is that existing today in the western area
of Malibu Lagoon, which is the project site. Specifically, this area has slow-moving, shallow water
with narrow channels that are heavily vegetated with submerged aquatic vegetation (SAV), parti-
cularly with a native plant species complex known as Ruppia spp. (commonly known as “wigeon
grass”), which also benefits numerous other species of fish, birds, and invertebrate animal life.

Hydrologically, Malibu Lagoon’s western lagoon (the project site) functions ideally now with slow
moving water in an estuarine environment with no wave shock or fetch from the ocean. This
physical condition serves a desirable biological function allowing both planktonic and delicate
benthic invertebrate animal life to be maintained in the western lagoon rather than being washed
out to sea or buried by wave turmoil in sediment during winter rainstorms. The proposed large
fetch with wind waves facilitated by the removal of the wooden bridges and connected islands,
would destroy these conditions.

In this respect, extensive dredging and removal of the bridges and islands is not desirable for the
Tidewater Goby nor the native vegetation and invertebrate wildlife of dragonflies, mayflies,
damselflies, planktonic copepods and amphipods and other aquatic insects and crustaceans,
because it would alter the current stabilized conditions within the western lagoon. Eutrophication
is 2 natural part of ecology and desirable in summer for bodies of freshwater and low salinity
wetlands. This natural condition is good for native plants, native invertebtate animals, native fish,
native birds and native mammals.
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Malibu Lagoon is naturally above sea level at a mountain front with its river mouth influenced by
alluvium, and thetefore it is raised ot perched. ‘This type of lagoon is largely fresh-water rather
than salt-water dominated ctreating favorable conditions for the Tidewater Goby’s survival.
Dredging the lagoon to lower the sea-level elevation will disrupt the ecological equilibrium found
now after approximately 30 years since the last 1983 restoration.”

The USFWS’ August 26, 2009 biological opinion failed to adequately analyze the effects of this project on
the critical habitat of the Tidewater Goby. The proposed project will result in significant damage or more
likely the loss of or adverse impacts to Primary Constituent Elements b and c as described on page 65003
of the October 19, 2011, proposed re-designation of critical habitat. To wit “submerged and emergent
aquatic vegetation, such as Potamageton pectinatus, Ruppia maritima, Typha latifolia and Seirpus spp., that
provides protection from predators and high flow event” and “presence of a sand baz(s) across the mouth
of a lagoon or estuary during the late spring, summer and fall that closes or partially closes the lagoon or

estuary, thereby providing relatively stable water levels and salinity.”

The project goal is to reduce nuttient availability and increase citculation of water within the western
lagoon duting both open and closed estuary conditions. If the project is successful at achieving its stated
goals, the cover of submerged and emergent aquatic vegetation (especially Ruppia spp.) will be decreased
because it is not tolerant of high saline conditions. The design goal of increased tidal circulation duting
open lagoon conditions will adversely impact those species of submerged aquatic vegetation that
characterize the brackish marsh habitat for Tidewater Goby.

Speaking in support of the project, Dr. Martha Sutula of the Southern California Coastal Water Research
Project, stated at the Coastal Commission hearing for the project, “T think it is important to consider that
the brackish water is an important part of the habitat, by developing this configuration that is not likely to
eliminate it, but just going #o decrease the density, and I think it is, overall, in my opinion, a reasonable design to
balance the water quality aspects...” [emphasis added] In other words, project proponent Dr. Sutula
acknowledges that the project design would adversely affect Primary Constituent element B of Tidewater
Goby ctitical habitat at Malibu Lagoon through the mechanism of incteasing tidal flows within the lagoon.
[So although the project could possibly increase the total area that would support submerged aquatic
vegetation, it would not necessatily be as suitable for the Tidewater Goby.]

The project EIR (Environmental Impact Report) acknowledges that the changes in configuration of the
western lagoon could change the frequency and duration of closure of the sandbar across the mouth of
Malibu Creek (Ptimary Constituent element c of Tidewater Goby critical habitat) The EIR (pp. 2-9) states,
“The project could affect natural tidal lagoon opening and closure patterns.” While the EIR goes on to
state that such changes are “not anticipated” the FWS Biological Opinion does not even discuss the
potential adverse impacts to this primary constituent element of Tidewater Goby critical habitat. The
project is designed to point the opening of the west lagoon at the mouth of Malibu Creek and to increase
tidal flow in and out of the lagoon. No evidence, other than a conclusory statement that changes are “not
anticipated” is given that these natural closure patterns, which are essential to Tidewater Goby survival,

will not be altered.
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Another reason for withdrawal of the authotization for this project, or at minimum 2 re-initiation of
consultation is the important genetic composition of the Malibu Creck/Lagoon population of Tidewater
Goby, as explained in a declaration to the California Superior Coutt in San Francisco in May, 2011,
biologist Robert van de Hoek states that:

«..an aggressive competitor, namely the Shimofuri Goby, is threatening to outcompete this
sister-population in the Ventura River area (Moyle, 2002; pers. comm.. 1 October 2010), making
protection of the Malibu Lagoon populations of Tidewater gobies of regional significance....The
Malibu Lagoon population of Tidewater gobies is of a unique genetic makeup, transplanted
originally from the Ventura River Lagoon.”

Withdrawal of authotization and re-initiation of consultation under the ESA are also requited based on
new information from the repott* by Dr. David Jacobs, Dr. Travis Longcore & Dr. Eric Stein, in which
their analysis of closure of coastal estuaties in the west leads them to draw conclusions about previous
coastal wetland restoration being based on faulty assumptions. These assumptions relate directly to the
Tidewater Goby and this species’ needs related to low salinity, shallow, still water — which is provided in
Malibu Lagoon curtrently, but which would be altered based on the dredging plans in the subject project.
In particular, USFWS should consider this report’s framework to describe the range of closure states that
charactetize California estuaries.

Even when Malibu Creek is open to the ocean, the depth of the opening does not encompass the full
range of tide heights. The breached lagoon conditions will usually only open down to the middle of the
range between high and low tide, although opening lower in the tidal range will occur during high rainfall
years such as during the 1997-1998 study reported in the 2000 UCLA report (“Lower Malibu Creek and
Lagoon Resource Enhancement and Management” by Ambrose and Orme.)

The project as a whole is based on the rationale that reconfiguration of the western channels will result in
the level of circulation and tidal flushing as would be seen in fully tidal estuaries. The natural degree of
opening (as measured by the depth of the channel opened to the ocean) at Malibu Creek does not support
this conclusion. The EIR erroneously uses other estuaries with different degrees of opening as
benchmarks to trigger remedial action for water circulation (p. 65 of Final Malibu Lagoon Restoration and
Enhancement Plan, incorporated into EIR): Carpinteria Marsh, Talbert Marsh, and Batiquitos Lagoon.
For example, Carpinteria Matsh opens much lower in the tidal range than does Malibu Creek. (See Table
2 of Jacobs et al))

Additionally, the USFWS Biological Opinion (BO) does not discuss the ongoing management measures
that are part and parcel of the proposed project. The BO does not make reference to these measures,
which would be based on the following triggers:

“the west arm main channel closes off from the main lagoon by sedimentation, and/ot

Peak tidal flow velocity drops to less than 0.25 feet per second, and/or tide range drops to 1 foot
during spring tides. This value is an estimate based on adequate tidal flushing measured at other
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sites (Carpinteria Marsh, Talbert Marsh, and Batiquitos Lagoon), and observations made at
Malibu Lagoon in the summer of 2004 (M&N, 2005).”

In the events of such actions, the project description includes, but USFWS does not analyze, the following
actions:

“Do nothing and allow the entire lagoon to close and fill during summer, and monitor the
natural breach the following fall season to identify if the sediment deposit is scoured; or

Manually open the closure between the west lagoon and main lagoon with either hand-held
equipment or larger earthmoving equipment such as a backhoe; and/or

Create a connection to the main creek via an alternate path to route water through the West
Arms to eventually breach the barrier to the main lagoon.”

These actions are based on a faulty choice of refetence systems and would harm the primary constituent
elements of critical habitat for Tidewater Goby. The reference systems are faulty because:

1. Carpinteria Marsh is a very different type of estuary. It is formed by trapped space from a
barrier spit while Malibu Creek is formed hydraulically. Carpintetia is in a coastal setting that
is prograding, while Malibu Creek is not and the watersheds are of different sizes and
steepness (see Jacobs et al. 2011; Table 2).

2. Batiquitos Lagoon and Talbert Marsh are inappropriate reference systems because they are
both artificially jettied open and their tidal flow dynamics are consequently altered
dramatically from natural conditions (both were closing estuaties before “restoration”).

3. Attempting to duplicate the tidal flow rates from these systems could adversely affect
Tidewater Gobies.

Furthermore, the BO does not even discuss subsequent use of heavy equipment in Malibu Lagoon for the
purpose of maintaining atbitrary tidal flow rates equivalent to those at inappropriately chosen reference
sites.

Additional new information about the Tidewater Goby required by the Endangered Species Act to be
considered in a re-initiation of consultation includes new DNA analysis that Dr. Jacobs has undertaken in
his UCLA lab. This knowledge is readily available and we believe has been discussed with the recovery
team for Tidewater Goby, of which the USFWS is a membet, so the USFWS needs to consider this

information in full.

Besides this failure to comply with ESA mandates, there is another reason that re-initiation is required in
otder for strict compliance with the ESA. The premise on which the Technical Assistance letter’s
conclusion was based is faulty, from a scientific perspective.
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While it is true that Tidewater Goby can breed at other times of year, at Malibu Lagoon the ideal time for
breeding is during the spring, summer and fall when the still, shallow lagoon waters are not subject to wave
action due to the closed sand bar condition, and also because of the abundance of Wigeon grass (Ruppia
spp.) which provides cover, protection from predators and food soutces for this endangered fish.

In fact, Dr. Camm Swift, the senior investigator, in Dagit & Swift, “Malibu Lagoon Fish Survey 20 June
2005” (2005: p.5), has concluded that, indeed, the most important time for protecting the Tidewater Goby
is from May through November.

“The abundance of Tidewater Gobies poses a significant constraint to the proposed restoration.
The construction of the proposed restoration of Malibu Lagoon should be timed to avoid
disturbance of the western shoreline during the months of May- November, when larval Tidewater
Gobies are using the near-shore habitat.”

In addition, in the June, 2005 when the field work was being done for the Dagit & Swift report, one of the
sampling stations was so “dominated by tidewater gobies” that:

“In order to avoid accidental take or injuty, we ceased seining at this location.” Dagit & Swift
(2005: p. 21)

This location (station #1) is, according to construction documents, exactly at or immediately adjacent to
where a dam is scheduled to be constructed as part of the “restoration” project —in June 2012,
corresponding to the same time of year when the larval Tidewater Goby wete found in such numbers that
the acknowledged Tidewater Goby expert, Dr. Camm Swift, was not even comfortable sampling in this
area through much less invasive work of seining than what is planned with the dam construction, lagoon
draining, bulldozing and dredging.

In the final conclusion to this report, Dagit & Swift (2005: p.29) states:

“The abundance of Tidewater Gobies this year poses a significant constraint to the proposed
restoration. .... The construction of the proposed restoration of Malibu Lagoon should be timed
to avoid disturbance of the western shoreline during the months of May — November, when larval
Tidewater Gobies are using the near-shore habitat.”

Altering the date of construction to be at the very same time that this conclusion states should be timed to
avoid is in absolute opposition to the Endangered Species Act’s mandate to take all possible measures to
insure protection of listed species.




Malibu Lagoon — 60-day notice
Wetlands Defense Fund, CLEAN
May 30, 2012

Page 12

CALIFORNIA LEAST TERN

In addition to the Tidewater Goby, the California Least Tern inhabits the action area. While the original
30-page August 26, 2009 letter to the Army Cotps from the USFWS claims the Least Tern is “likely to be
disturbed by the presence of project workers, noise from equipment, and project activities,” the extent of
disturbance was not deemed to be such that this species might be harmed.

However, this analysis was based on the fact that at the time the letter was written, the USFWS presumed

that “State Parks has proposed to limit work to outside of the months of July and August” — which indeed
is what State Parks stated and agreed to for mitigation for breeding and post-breeding birds (including the

California Least Tern) in the Final Environmental Impact Report (FEIR) that it certified.

When the much shorter 1.5 page letter changing the timing of the project work to take place from June 1
through October 31, which was forbidden in the FEIR mitigations, there was no rationale or analysis
provided by the USFWS as to why the California Least Tern would suffer no additional harm, despite the
time period being changed to include construction activities and even elimination of foraging habitat for
the California Least Tern.

While a landscape atchitect who is setving as the manager for the project has informed a former Coastal .
Commissioner in an ex parte communication, when asked, that this species does not feed in the western
part of the lagoon that is the project site, long-time birders and biologists who have observed this area for
many years have observed California Least Tern feeding in this very area during the summer months.
Thus, an analysis, as required under the Endangered Species Act is required, factoring in this new
information — not just a one line non-sequitur conclusion that says:

“Therefore, because the tidewater gobies [sic] are known to breed year round and the fact that the
U.S. Army Cotps of Engineers and California Department of Parks and Recreation have proposed
to use the protective measures described in the biological opinion, we believe the change in
construction activity timing from outside of May 1 through November 1 to this range of months
will not result in additional affects to the California least tern or Tidewater Goby and its critical
habitat beyond those already considered in the biological opinion (1-8-08-F-4).”

The breeding times of Tidewater Goby, combined with a significant change in construction timing that
allows the project to proceed at the time that was expressly forbidden in both the FEIR and in the August
29, 2009 Biological Opinion letter, can not logically lead to a conclusion that the California Least Tern, a
completely different species with different needs from the Tidewater Goby, will not suffer from additional
affects. The January 8, 2010, letter is thus, an insufficient analysis and not in compliance with the
mandates of the ESA that USFWS is required to follow, especially related to the California Least Tern.

At the very least, the USFWS must re-initiate consultation and provide an adequate analysis of whether or
not “take” of this endangered bird species is likely when the adult birds bring their young to Malibu
Lagoon (as is their habit) to feed in wetland lagoon channels which have been drained and no longer
provide fish for food.




Malibn Lagoon — 60-day notice
Wetlands Defense Fund, CLEAN
May 30, 2012

Page 13

WESTERN SNOWY PLOVER

As stated earlier in this letter, while the initial Biological Opinion issued by the USFWS stated that,
“western Snowy Plovers are not known to breed within the study area,” there is new information available
about the Western Snowy Plover and its presence at and near the project site. 'There is also new
information about the construction activities that are likely to impact this species and, perhaps, cause it not
to nest in an area where scientists, government agencies and bird protection advocates have been working
to achieve that very goal.

Western Snowy Plover has been observed in numbers in excess of 50 for the past several years on the
sandy beach berm in locations where chlorinated water will be pumped out to the sea after an extensive
dewatering operation that is part of this project. The dewatering system for this project and its extensive
nature was not known to the USFWS at the time of the initial consultation, and this system and its
potential impacts on Western Snowy Plovet is essential to comply with the Endangered Species Act.

In fact, last night at the Malibu City Council meeting, the City Manager, Jim Thorsen announced that his
discussion with Art Unger, Director of the Los Angeles Regional Water Quality Control Board, it was
revealed that the project proponents’ dewatering plan is not sufficient and the State Patks Dept. would
need to submit 2 new plan. This circumstance underscores the need for USFWS and the Army Cotps to,
likewise, review the dewatering plan and determine how it will impact listed species, including the
Tidewater Goby, California Least Tern and Western Snowy Plover.

Currently, and for the past two months, 2 fenced-in area has been marked specifically to encourage
breeding of this species on the sandy area less then 100 ft. from the project site, and possibly in the project

boundaries where dewatering activities will have an impact.

A re-initiation of consultation for this species is tequited to comply with the mandates of the Endangered
Species Act.

ADDITIONAL NEW INFORMATION

Because of new information now available from the US Geological Survey there is a reason to believe that
the Environmental Baseline has changed, which also would prompt a re-initiation of consultation
according to provisions of the ESA.

http:/ /www.malibucity.org/download/index.cfm/ fuseaction/ déwnload/ cid/17213/
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PROJECT TIMING

In addition, one of the primary reasons during the permitting process that project applicants’
representatives have provided for needing to change the timing of the project construction was that they
needed to balance the needs of the endangered Southern Steelhead (O. mykiss,) In fact, the Biological
Assessment prepared by Jones & Stokes revealed that there no Southern Steelhead were found in Malibu
Lagoon duting surveys for the environmental review.

Later, after the California Coastal Commission permit was apptroved, in several public settings,
representatives of the California State Parks Department have admitted that the reason they sought a
change in project construction timing was because it would be too expensive and unwieldy to maneuver
bulldozers, dredgers and other heavy equipment in the muddy soils of the lagoon during winter storm
season. There is nothing in the Endangered Species Act that allows for balancing of the needs of
bulldozers, dredgers and heavy equipment operators to those of imperiled species like the Tidewater Goby,
California Least Tern and Western Snowy Plover.

The certified EIR’s mitigations required the project be constructed outside of May to November, and
recommendations from the Dagit Swift fish report also required this timing. Breeding of numerous bird
species, as protected under the Migratory Bird Treaty Act, is occurring at Malibu Lagoon presently and is
expected to continue for the next few months.

REQUIRED ACTION

By neglecting the duties of the Army Cotps to analyze and consider the propriety of issuance of a section
404 permit for dredge and fill activities, as well as other habitat destruction on the subject site, the Army
Cotps, the Secretary, USFWS and California State Parks, the California State Coastal Conservancy and the
California Coastal Commission have violated section 7, and likely will violate section 9 of the Endangered
Species Act (ESA.)

Pursuant to the citizen suit provision of the ESA, 16 U.S.A. § 1540 (g)(1)(A), and subject to the emergency
exception contained in section 16 U.S.C. §1540(g) (2)(C), and the citizen suit provision of the Clean Water
Act (Federal Water Pollution Control Act, 33 USC 1251 et seq.), we hereby place you on notice of our
intention to commence 2 civil action under the ESA, Clean Water Act and APA to challenge the foregoing
violations of law and any violations that may occur after the date of this notice letter.

For all of the above stated reasons, the US Army Corps of Engineers and other possible entities named in
this letter have violated and remain in ongoing violation of section 7 and likely will be in violation of
section 9 of the ESA. If these violations of law are not rectified immediately and without delay,
Wetlands Defense Fund and CLEAN intend to file suit for declaratory and injunctive relief, as well as
attorney and expert witness fees and costs. 16 U.S.C. § 1540(g). This notice letter was prepared based on

good faith information and belief after reasonably diligent investigation.
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The undersigned and the organization represented thereby is willing to pursue negotiations to resolve the
issues raised in this notice letter if possible. If you have any questions about the issues raised in this letter
ot if you believe that any of the allegations are incorrect, please contact us by telephone or mail.

WETLANDS DEFENSE FUND is organized under the laws of the State of California. Its address is 322
Culver Boulevard, Ste. 317, Playa del Rey, California, 90293, telephone number (310) 821-9045 CLEAN is
otganized under the laws of the State of California. Its address is 181 Culver Blvd., Ste. C, Playa del Rey,
CA 90293, telephone number (310) 877-2435.

If you wish to contact us before we file a complaint, we request that you do so as quickly as possible. We
intend to file suit 60 days after the date of this letter.

Sincerely,

Marcia Hanscom Robert van de Hoek

Executive Director President & Wildlife Biologist
WETLANDS DEFENSE FUND COASTAL LAW ENFORCEMENT
Protecting wetlands ~ the cradle of life ACTION NETWORK (CLEAN)
322 Culver Blvd., Ste. 317 181 Culver Blvd.,Ste. C

Playa del Rey, CA 90293 Playa del Rey, CA 90293

(310) 821-9045 (310) 877-2435

cc: The Law Offices of James Birkelund
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June 14, 2012

The Honorable Mary Sha]lenberger Chalr & Honorable Commissioners
California Coastal Commission

45 Fremont Street, Suite 2000 '

San Franc1sco CA 94105-2219

IMMEDIATE EMERGENCY Enforcement chncst Pcrnut ( CcDP) #4—07 -098 “Ma]1bu
Lagoon Restoration & Enhancement Plan”

Dear Commissioners: .

We write to request IMMEDIATE ENFORCEMENT inspection at Malibu Lagoon re: the permit
#4-07-098 that provides permission under the California Coastal Act for the Santa Monica Bay
Restoration Foundation, California State Parks and the Resoutce Conservation District of the Santa
Monica Mountains to proceed with-what is referred to in the record as the “Malibu Lagoon Restoration &
Enhancement Plan.”

Thete ate numerous permit compliance problems which we believe should cause the Commissmn to want
to place this project.on hold and convene a public hearing to determine the appropriate remedies for these
petmit compliance problems.

As well, the permit holder is proceeding with wotk in spite of an incomplete and unapproved dewateting
plan and an incomplete and unapproved public access plan.

TEXHIBIT 4

R-4-07-098 (Malibu Lagoon

-| Revocation Request)
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CONDITION COMPLIANCE PROBLEMS: ' .

The California Coastal Commission, as we have witnessed its work over the past 20 years, takes great pains
in compiling, approving and requiring compliance with conditions that staff and commissioners deem to
be protective of coastal resources. :

1. -Public Access Program

On page 26 of the staff report that the Commission approved in October, 2010, the following
condition was outlined entitled “Final Public Access Program™: -

\\\\\\\\\\\\\\\\\\\\\\\\\\

A Prior to commencement of development, [emphasis in original document] the applicant shall
submit, for the review and approval of the Executive Director, a Final Public Access Program that
describes. the methods. (including. signs, fencing. :p_osting_gis_ecu.tit_y_.g,_l,a;d_s,,_e_t_c_.‘)_b_y_whic_h..'.safc_ .

public access to or around construction areas and/or staging areas shall be maintained during all
" project operations. [emphasis added] The plan shall also include signs directing the public to
alternative parking areas for the duration of construction and staging. Where public paths will be
closed duting active operations, a person(s) shall be on-site to detou traffic or adequate fencing
and signage shall be used. The applicant shall maintain public access pursuant to the approved
version of the report. Any proposed changes to the approved program shall be reported to the
Executive Director. No change to the program shall occur without a Commission-approved
amendment to the permit unless the Executive Director determines that no such amendment is
required. '

‘B. Where use of public parking spaces is unavoidable, the minimuii number of public parking spaces
(on and off-street) that are required at each receiver site for the staging of equipmemnt, machinery
. mer.and-employee parking shall be-used —At-cach-site, the number of public-parking spaces utilized—
shall be the minimum necessary to implement the project. ' N

C. The applicant shall post each construction site with a notice indicating the expected dates of
construction and/or trail or public access closutes (if temporarily necessary.)

\\\\\\\\\\\\\\\\\\\\\\\

Of the excerpt detailed above, the following are violations of compliance terms:

“Development™ officially began on June 4, two days before an “initial” plan entitled “Site Access
& Staging Plan Before Construction of Dike” was submitted (starnped as received by the South Central
Coast Disttict in Ventura on June 6,2012.) This plan includes a descrption of it: “Site access Before '
Contruction of Dike, After the Construction of Dike Public Access to the Beach will be From Top of the
Dike Per Separate Plan.” Where IS that separate plan? It is not in the Coastal Commission file as of
this week. . If there is a separate plan not yet completed, then a “Final Public Access Program™ has not
yet been completed, and “development” —which has been EXTENSIVE this weelk, including wholesale
destruction of ACRES of native ESHA habitat —was done illegally and without a valid permit.
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_In addition, the following condition terms were not and have not been met:

* there are no signs directing the public to altemative public parking, as is requited in the above
excerpted conditions that wete approved by the Commission.

» The applicant shall post each construction site with a notice indicating the expected dates of
construction and/ ot trail or public access closutes (if temporatily necessary.)

.. As is stated above:

The applicant shall maintain public access pursnant to the approved version of the report.
Any proposed changes to the approved program shall be reported to the Executive '

- Director. No change to the progtam shall occur without a Commission-approved

amendment to the permit unless the Executive Director determines that no such
.amendment is requited.

In addition, there are several other public access issues that need to be addtessed in whatever final public

access

program is approved (which it does not appear has been finalized, due to the “separate plan”

involving the dike access not being available to the public or in coastal commission files.)

A. Atno time previous to the recent week has the public understood ot been informed, nor was
the Coastal Commission itself informed that public access to Surfrider Beach’s 3 point
would be atop a sand-bag constructed dike that has not been engineered as of yet.

Concerns re: ADA compliance, wheelchair accessibility, stroller accessibility and other safety
concerns have not been vetted nor addressed.

' B. Currently — this week — public access is ONLY available sporadically along the

Given

petimeter access road —as the bridges.trail. has beenshut off completely.from publicaccess,.
and heavy machinery is using the perimeter access path for habitat removal purposes. '

C. The PIPE which is going to be moving water from the dewatering operation to the ocean
will be directly blocking the only emergency access available to lifeguards and as a secondary
emergency access from the Colony residential homes. Craig Sap of State Parks informed us
that the emergency lifeguard access — since the perimeter trail will be unavailable at times —is
via this gate, yet the dewateting pipe will be blocking such vehicular access.

the continued reassutances by project proponents that the “Malibu Lagoon Restoration &

Enhancement Plan” that public access WOULD NOT BE IMPEDED, it is shocking and completely
unacceptable that public access provisions to an area that is one of southern California’s most popular
beach destinations — in the height of summer tourism season — is being treated so cavalietly by the state
agencies that are carrying out this plan. Those who participated ia the October, 2010, hearing on this
issue ate convinced that this permit would never have been granted had such egregious blocking of public

aCCess

. tme.

from this important coastal region during heavy summer use were known and undetstood at the
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II. Final Dewatering Plan

On page 15 of the staff repott that the Commission approved in October, 2010, the following
condition was outlined entitled “Final Dewatering Plan”:

\\\\\\\\\\\\\\\\\\\\\\\\\\

Prior to issuance of the coastal development permit, [emphasis in original document] the applicant
shall submit, for the review and approval of the Executive Ditector, a Final Revised Dewatering Plan.

A. The Final Dewatering Plan shall delete all references to a one-time mechanical breach
of the lagoon [emphasis added — in other words, it was unacceptable to the Coastal
Commission and its staff that a breach of the lagoon during Tidewater Goby breeding
season would occur, in spite of the desires of the project managers to have such a
scenario, which would make the job easier if not possible], and

B._.The.Final Dewqfeﬂno Plan shall incorporate a tidewater goby, southern steelhead, and other

sensitive aquatic species dewatering protection plan including the following requitements:
The applicant shall...
i) = The qualified biologist or environmental resource specialist...

1)  The qualified biologist or envitonmental resource specialist and a
crew working under his/het ditection shall clear all fish, including -
tidewater gobies and southern steelhead, from the area to be :
dewatered prior to construction. The capture, handling,
exclusion, and relocation activities iderntified by the qualified

biologist will be completed no earlier than 48 hours before

e e — ..construction begins-to-minitmize-the-probability-that listed .-

species will recolonize the affected areas. [emphasis added.]

The applicant has already begun fish trapping and “moving” — on Tuesday June 12, 2012, and maybe
before that date, but we have photo documentation and eye witness observations of that activity on June
12, 2012, yet the dewateting plan that would allow the “construction” in the lagoon channels is not yet
approved and not asiticipated to occur until at least next week, and possibly beyond that time.

Therefore, the provision that states that the fish trappmg team should not capture, handle, exclude or
relocate the Tidewater Goby and other fish eatlier than 48 hours before construction begins has been
violated. The exclusion of fish from certain areas began immediately on June 11 and June 12 when plastic
curtains were installed (to prevent tidal waters from entering the western arms of the channel). This |
actw1ty only was made possible by the illegal — and-mysterious? - breaching of the sand-bat had happened

. in the eady mornmg of Sunday, June 10, 2012.

As you might be aware, the permit approval was VERY clear that no mechanical breaching of the sand bar
to the lagoon was approved. Sometime between 12 midnight of June 9 and 5:30 am on June 10, the sand
bar was manually breached — illegally — by unknown individuals.
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In addition, the following condition terths may not have been met:

* II1. Herbicide Use

" Following is the language from the permit on this topic:

9. Herbicide Use

No herbicides shall be used during the proposed restoration project or duting subsequent
maintenance of revegetation plantings for the life of the project.

Obsetvers of the Malibu Lagoon area have witnessed and reported to us the use of herbicides on mustard
plants in the project area. Please investigate this claim of a setious violation of the terms of the permit -
conditions.

and it 1§‘ hossible there are other violations of the permit

While out own investigations are ongoing,

conditions for the Malibu Lagoon project, we ate most concerned that these very important issues related
to public access and dewateting, which is ditectly related to the endangered Tidewater Goby and its
breeding season, have not been cornphed with according to the terms of the permit that the Coastal
Commission granted.

ENDANGERED SPECIES RISKS HIGHLIGHTED:

In addition to these issues described above, on May 30, 2012, a 60-day notice letter was sent to the United
States Sectetary of the Intetior, the Pentagon’s chief of the Army Cotps of Engineers, the Director of the
US Fish & Wildlife Service, the Coastal Commission’s Charles Lester arid other televant authorities, as
requited under the federal Endangered Species Act. This letter outlines violations of the Clean Water Act
and the Endangered Species Act, which as agents of the State of Cahforma the Coastal Commission i s

_also reamred to. Imhn]d (see attached ]Pﬁ'(“f‘\

. the project. Please ask for solid documentation and demand answers to questions about the number of

necessary for the successful and optimum breeding conditions for the endangered Tidewater Goby.)

We continue to believe that these violations are ongoing and have likely been exacerbated since the letter
was sent, especially since the sand bar at the lagoon was attificially breached, conveniently to the project
managers and contractors who wete just a few days earlier heard by members of the concerned public to
be Jamenting and wondering aloud how they were going to do the work they wanted to do with the lagoon
so full of water (as is its natural condition during closed sand bar conditions at this time of year andis

Please ditect yout enforcement staff to immediately go to Malibu Lagoon today or tomorrow at the latest i
to inspect the site and to ask questions of those who are catrying out the wotk there, including, but not '
limited to inquities to Ms. Rosi Dagit, who has been charged with endangered species removal and care for

Tidewater Goby fish and California Killifish and other species of Gobies that were harmed in any way
(including having breeding cycle chsruptlon) during the lagoon breaching and the subsequent fish catching
that she and het staff have been cartying out. (Fin damage, lateral line damage snout damage and tail
damage all need to be documented.)
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"The US Fish & Wildlife Setvice will be grateful to know of the results of yout enforcement staff’s
mspecuon as the Endangered Species Act and the Biological Opinion that USF&WS issued include “take”
provmons that not only include death to individuals of the Tidewater Goby species, but also any harm or

. injury that may have occurred. The USF&WS may tequire re-initiation of consultation based on this

information.

.3 In addition, we remind the Commission of its own duty to uphold protections for endangered species.

Sincezely,
Marcia Yanscort /s/

~ Marcia Hanscom
Executive Director

W RFEANDS DEFENSE FUND=

Protecting wetlands ~ the cradle of life
322 Culver Blvd., Ste. 317

‘Playa del Rey, CA 90293

(310) 821-9045 .

cc: The Law O.fﬁces of James Birkelund

QRobest van de FHoek/ s/

Robett van ae Hoek
President & Wildlife Biologist

—==COASTALTAW-ENFORCEMENT e
ACTION NETWORK (CLEAN)

181 Culver Blvd.,Ste. C

Playa del Rey, CA 90293

(310) 877-2435
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Marcia Hanscom

Wetlands Defense Fund

322 Culver Blvd. #317
_Playa del Rey, CA 90283

Roy van de Hoek ,

Coastal Law Enforcement Action Network
181 Culver Bivd., Suite ‘C’

Playa del Rey, CA 90293

Re: Malibu Lagoon Restoration and Enhancement Plan — Report of alleged violations
of CDP No. 4-07-098

Dear Ms. Hanscom and Mr. van de Hoek:

| am in receipt of your ietter dated June 14, 2012, a hard copy of which was hand-delivered to
Lisa Haage (Chief of Enforcement, CCC) at the Commission’s hearing in Huntington Beach on
June 14, 2012 and received by me on June 18, 2012. The letter is regarding alleged violations
of the terms and conditions of Coastal Development Permit (‘CDP”) No. 4-07- 098 — issued to
the California Department of Parks and Recreation (“DPR”") authorizing the Malibu Lagoon
Restoration and Enhancement Plan. :

On June 20, 2012, | called Mark Abramson (Project Manager) and arranged to meet with him
and Suzanne Goode (Senior Ecologist, DPR) at the project site on that same day. At the project
site, | discussed the various allegations in your letter with Mr. Abramson and Ms. Goode and |
observed conditions onsite. In addition, | spoke with other people involved in restoration work
and monitoring at the project site. Aiso on June 20, 2012, Jack Ainsworth (Senior Deputy
Director, CCC) visited the project site and his observations were similar to mine.

CCC staff also visited the p'roject site on June 11, 2011 to investigate allegations that the sand
bar at the mouth of the lagoon had been artificially breached (which you also assert in your
letter).

‘With that background in mind, | will try to addresé the issues raiséd in your letter under the
same headings:

Public Access Program

The public access program required by CDP No. 4-07-098 was submitted to the Executive
Director and approved prior to commencement of construction on June 6, 2012 (not June 4 as
your letter alleges). While DPR had people onsite on June 4, actual work (fencing and
placement of power poles) did not commence until June 6 at 7:00 am, after receiving clearance
from the CCC. DPR has been in close communication with CCC staff before and since

| EXHIBIT 5
| R-4-07-098 (Malibu Lagoon
Revocation Request)
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commencement of the project. | am informed by DPR that handmade plywood signage went up
immediately and other required signage and notlces went up as soon as the fence (upon which
they are posted) was up.

When | visited the project site on June 11 public access was open to the beach via the -
perimeter road. On June 20, public access via the perimeter road was again open and a highly
visible white sign with blue letters that says “’path to beach” and a directional arrow was in
place. In addition, various maps and notices regarding construction closures and parking
locations were posted in multiple locations. '

When the perimeter road is required to be closed, public beach access will be via the top of the
dike or berm. This is identified in the approved public access program. While temporary access
via the perimeter road and/or the dike/berm will not be ADA compliant, the permanent trail after
project completion will be. In the meantime, the slope of the road and dike/berm is less than 5%
and DPR rangers are available to assist people with special needs during construction. There
may be témporary short-term closures of the road and/or berm for safety reasons while
equipment is operating. A flag person quI be on duty at those times to halt the public until it is
safe to proceed.

In your letter you allege that the pipe for dewatering operations will block emergency lifeguard
access. Emergency lifeguard access is via the perimeter road and will not be affected by the
pipe. The pipe will be about 6 inches in diameter and partially buried. Thus the pipe should not
~ present a significant obstacle to access in any event.

Final Dewatering Plan

Special Condition 4 of CDP No. 4-07-098 requires the applicant to submit a final revised
dewatering plan to the Executive Director for review and approval. The final dewatering plan
was approved on May 21, 2012 before the CDP was issued. Portions of Special Condition 4
quoted in your letter were actually included in the approved dewatering plan. Further, pursuant
to the dewatering plan approved on May 21, 2012, DPR will submit additional details regarding
the filtration treatment system to Commission staff. As of the date of this letter we have not yet
received this additional information and dewatering has not occurred. DPR has agreed to not
commence dewatering until Commission staff has reviewed this additional information and gives
the go-ahead to dewater. When the additional information is received, it will be made available
for public review prior to commencement of dewatering.

On June 10, or thereabouts, Malibu Lagoon breached. On June 11, DPR began installing siit
and turbidity fencing (fish exclusion) and they began fish capture. The breaching of the lagoon
precipitated the need to immediately commence these activities. While construction in upland
areas commenced on June 6 {fence and power pole installation) earth moving activities
commenced on June 14. As explained above, DPR has an approved dewatering plan, but
“dewatering” by DPR has not taken place. However, the breaching of the lagoon resultedin
dewatering and thus precipitated commencement of fish capture and exclusion to prevent fish’
from re-colonizing affected areas during construction. — as is the intent of Special Condition 4.

In your.letter you allege that the sand bar at the mouth of the lagoon was “manually breached —
illegally — by unknown individuals.” Piease be advised that this is a serious allegation involving
criminal activity. On June 11, 2012, CCC enforcement staff conducted an investigation of the
lagoon breaching and found no evidence that the lagoon was artificially breached. Both DPR
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and USFWS conducted investigations and also found no evidence that the lagoon was
artificially breached.

On June 11, | observed (and photographed) evidence that the water level in the lagoon prior to
breaching had been very close to the top of the bar. It is quite possible, even likely, that high
water level coupled with tide/wind/wave action was responsible for the breaching. | have
reviewed Mr. van de Hoek’s emails dated June 18, 2012 and June 2012 regarding his theory
that the Malibu Lagoon was “mechanically breached”. While the tide information and Mr. van de
Hoek's observations of high tides washing over the bar are interesting, | see no compelling
evidence in these emails that the breach was human-caused. Factors other than the tides could
have been at play: perhaps wind and wave action or stream flow. Perhaps the higher tides of a
few days before the breaching served to weaken the bar or overfill the lagoon. A variety of
factors could have been at play here. If you have other evidence that the breaching was human-
caused, please submit same to my attention and | will be happy to review it. :

Herbicide Use

in your letter you allege the use of herbicides to control mustard as part of this project. | spoke
with the project applicants and they assure me that no herbicides have been used. They pointed
out that their project involves the physical removal of vegetation and therefore it would make no
sense to use herbicides to control vegetation.

Endangered Species Risks Highlighted

Under this heading in your letter, you ask that CCC staff go to Malibu Lagoon and investigate
your various allegations and ask questions of DPR and RCD staff as regards endangered
species. | have done so. | understand that no steelhead were moved or handled and that eight
gobies (species unknown) were relocated. In addition, other fish (mosquito fish, Killifish, etc)
were observed and/or handled, but they are not endangered species. | also understand that
details regarding fish capture are in DPR’s monitoring reports.

Please be advised that CCC staff and DPR staff have been in daily communication since CDP
No. 4-07-098 was issued. It appears that every effort is being made by the applicant to comply
with the terms and conditions of that permit.

If you have any questions about this letter, please feel free to contact me. If you have guestions
about the project, please contact Mark Abramson or Suzanne Goode. If you have questions
about the permit, please contact Steve Hudson or Jack Ainsworth in our Ventura office.

sance2 %%/ . |

. Patrick Veesart
Enforcement Supervisor

cc: Charles Lester, Executive Director, CCC
John Ainsworth, Senior Deputy Director, CCC
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Lisa Haage, Chief of Enforcement, CCC

Steve Hudson, South Central Coast District Manager, CCC

Barbara Carey, Supervisor, Planning and Regulation, CCC

Alex Helperin, Senior Staff Counsel, CCC

Amber Geraghty, Coastal Program Analyst li, CCC

Kristen Hislop, South Central Coast District Enforcement Officer, CCC
Suzanne Goode, Senior Ecologist, DPR

Ann Malicolm, Chief Counsel, DPR :

Mark Abramson, Santa Monica Bay Restoration Foundation
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STAFF REPORT: REGULAR CALENDAR

APPLICATION NO.: 4-07-098
APPLICANT: California Department of Parks and Recreation
AGENTS: Mark Abramson, Santa Monica Bay Restoration Foundation

PROJECT LOCATION: Malibu Lagoon State Beach, City of Malibu, Los Angeles
County

PROJECT DESCRIPTION: Implementation of a Wetland Habitat Restoration and
Enhancement Plan for Malibu Lagoon to improve the function of the lagoon ecosystem
by recontouring/reconfiguring the lagoon slopes and channels to increase hydrologic
flow involving 88,700 cu. yds. of grading (51,200 cu yds. excavation and 37,500 cu. yds.
fill); revegetation with native wetland and upland plant species and removal of non-
native plant species; construction of a public access trail around lagoon with new
interpretive public informational/educational improvements; and implementation of a
long-term lagoon monitoring plan.

MOTION & RESOLUTION: Page 10

SUMMARY OF STAFF RECOMMENDATION

Staff recommends APPROVAL of the proposed project with seventeen (17) special
conditions regarding: (1) Construction, Timing, and Sensitive Species Surveys, (2)
Erosion Control Plans, (3) Timing, Operations, and Maintenance Responsibilities, (4)
Final Dewatering Plan, (5) Final Hydrological Monitoring Plan (6) Habitat (Plant
Communities) Vegetation, Restoration Monitoring and Reporting Plan, (7) Final Aquatic
Vegetation, Benthos, Fish and Avian Monitoring Plan, (8) Plans Conforming to
Engineer's Recommendations, (9) Herbicide Use, (10) Final Public Access Program,
(11) Required Approvals, (12) Assumption of Risk, (13) Discharge Requirements, (14)
Mitigation Measures, (15) Archaeological Resource Monitoring, (16) Removal of
Excavated Material, and (17) New Zealand Mud Snail Measures.

The proposed project is for the implementation of a comprehensive restoration and
enhancement plan for Malibu Lagoon. The project includes dewatering the western 12
acre portion of the lagoon and recontouring slopes and channels within the western
portion of the lagoon, including 51,200 cu. yds. fill, and 13,700 cu. yds. export of phased
grading to improve circulation, increase tidal flow, and enhance habitat diversity. No
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excavation or recontouring will occur within the main channel of the lagoon. The project
includes implementation of a restoration and planting plan to remove non-native plant
species and revegetate all disturbed areas with an appropriate mix of native plant
species, including low marsh, mid-high marsh, high marsh transitional, and coastal
scrub plantings. A north-south oriented temporary berm is proposed in order to
temporarily separate the western lagoon area where restoration will occur from the main
portion of Malibu Lagoon in order to allow dewatering of the restoration area. A small
area adjacent to the Adamson House is proposed to be deepened and replanted. All
excavated material will be temporarily stockpiled in designated areas on site, including
the parking lot and appropriate erosion control measures are proposed to ensure that
uncontrolled runoff does not occur and that there is no potential increase in
sedimentation of the lagoon. The project includes detailed plans for management of
erosion during construction, a habitat planting plan, a public access, education, and
interpretation plan, and a detailed long-term monitoring program for habitat (flora and
fauna), water quality during both open and closed lagoon mouth conditions, sediment
quality, and lagoon topography/bathymetry.

The project raises several issues relating to the disruption of the current lagoon habitat.
Although the restoration project may have short term construction-related impacts, the
restoration activities are intended to enhance the long-term value and function of the
Malibu Lagoon ecosystem. As explained in Section IV.B. of this report, Site History and
Past Commission Action, Malibu Lagoon was reconfigured as part of a restoration effort
approved by the Commission in 1979. The proposed restoration project is expected to
correct problems created by the previous lagoon restoration effort, including problems
with inadequate circulation, habitat function, and water quality. Several special
conditions are recommended to ensure that the proposed restoration effort is successful
and will comply with Coastal Act policies. Special Condition (1) requires an
environmental resources specialist to be present during all construction, grading,
excavation, vegetation eradication and removal, hauling, and maintenance activities and
requires sensitive species surveys and protective measures to assure that construction
impacts will not harm (avian and terrestrial) sensitive species. Special Condition Four
(4) requires a final dewatering plan to assure the proper protection and relocation
techniques for tidewater goby, steelhead, and other important aquatic species during
dewatering operations. To protect water quality during construction, Special
Conditions (2), (3), and (16) require that proper construction measures and adequate
erosion control measures are implemented. Special Condition (8) assures that the
applicant will comply with the recommendations contained in all engineering and
hydrological reports submitted for the project and Special Conditions (11), (13), and
(14) require the applicant to obtain and comply with other permits, including any
conditions and mitigation measures, issued by other state and federal agencies. To
assure appropriate long-term monitoring of the restoration project, Special Condition
(5), Special Condition (6) and Special Condition (7) require the applicant to conduct
bi-annual monitoring and submit annual monitoring reports (for at least 5 years)
regarding: hydrology, plant community revegetation, aquatic vegetation, benthos, fish,
and avian species. If the monitoring reports do not indicate improvement of water
circulation, water quality, or indicate impacts to sensitive species, the applicant is
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required to submit a revised or supplemental plan, certified by a registered engineer and
a qualified Resource Specialist, that specifies additional or supplemental measures to
modify the portions of the original plan that have failed or are not in conformance with
the approved plan. Special Condition (9) requires restricts the type of herbicides used
and requires procedures for application Archeological resources exist on the site and
Special Condition (15) requires the applicant to have a qualified archaeologist(s) and
appropriate Native American consultant(s) present on-site during all restoration
activities which occur within or adjacent to the archaeological sites and to document
work and to halt work if necessary. Further, Special Condition (10) requires the
applicant to develop and implement a public access program to ensure that the public
has maximum access to the State Park during construction.

Comment Letters

The Commission received approximately thirty letters from interested parties in
response to its July 29, 2010 staff report for this project, which was originally scheduled
for the August Commission hearing agenda, but postponed to be heard at the October
2010 Commission hearing. Letters of support for the staff recommendation were
received from the United States Environmental Protection Agency, Santa Monica
Baykeeper, Santa Monica Bay Restoration Commission, Santa Monica Mountains
Conservancy, California Regional Water Quality Control Board, Resource Conservation
District of the Santa Monica Mountains, California Trout, Assembly Member Julie
Brownley and State Senator Fran Pavley, the National Park Service, Heal the Bay, and
Malibu Surfing Association. (Exhibit 24)

Letters were also received from several residents of the Malibu Colony community
asserting that the proposed project raises the following issues: (1) potential drainage
problems on private property due to the design of the new boundary wall (also herein
referred to as the “Adamson House” wall) proposed to be located on State Parks
property along the shared property line at the southern edge of the western portion of
the lagoon between the Malibu Colony residential community and the public accessway,
(2) loss of private access gates to public park land from the adjacent residential
properties due to construction of new wall along shared property line boundary, (3) loss
of emergency fire ingress/egress to public park land for adjacent private property
owners due to construction of the new wall along shared property line boundary, and (4)
potential increase in fire hazard to adjacent private property owners due the proposed
revegetation within Malibu Lagoon. (Exhibit 24) A letter was also received from a
homeowner in Malibu Colony concerning a private drainage pipe draining into the
lagoon. This letter is addressed in the Water Quality Section, below. (Exhibit 24)

In response to Malibu Colony residents’ concerns of potential surface flow drainage
problems on private property that may result due to the design of the Adamson House
wall, the applicant has modified the originally proposed project to address residents’
concerns. The applicant originally proposed a solid masonry wall in this area, but has
modified the design of the proposed wall to add openings along the bottom of the wall
that will allow stormwater runoff and surface drainage to pass through. These openings
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will allow for a 50% open condition at grade between masonry piers, adequate to handle
loads from a 50 year storm event. Drainage from the property line through the wall will
be diverted to a series of vegetated drainage swales (approx. 800 ft. long, with width
varying between 6 to 10 ft.) running parallel to the wall face on the north side.

Additionally, the applicant has responded to Malibu Colony residents’ concerns that
revegetation of the lagoon may increase fire danger by re-designing the project to only
include native “low-flammability” plant species, ensuring that no plant species will be
used for revegetation on site that are listed by the County of Los Angeles Fire
Department Fuel Modification Unit as “undesirable” for fuel modification purposes, The
existing site contains tall, dense stands of ornamental trees and shrubs, non-native salt
bush, and mixed scrub. The proposed planting plan includes removing these highly
flammable species and planting less flammable native species. Further, the applicant
has modified the project, in response to the adjacent private property owner’'s concerns,
to now include drainage swales along the perimeter of the Adamson House wall,
planted with low ground cover type wetland and upland plants to collect surface
drainage and stormwater flows. Thus, in response to comments received by the
adjacent private property owners, the project has been revised to reduce the fire risk
(compared to current site conditions with the existing vegetation) and to meet all Los
Angeles County Fire Department fuel modification standards. Further, as noted above,
Malibu Colony residents raised concerns that the proposed boundary wall will eliminate
emergency fire ingress/egress to public park land that currently exists. However,
although some residences do have a private access gate, many do not have a private
access gate to State Parks property for an emergency escape route. In addition, no
evidence has been provided to Commission staff that the Fire Department requires
private access gates for emergency fire access to or through Malibu Lagoon, either for
escape routes or for ingress/egress to respond to a fire or emergency situation. Further,
the private residential gates do not provide public access to or from the State Park for
members of the public.

The City of Malibu submitted a letter raising several concerns with the July 29, 2010
staff report and recommendation. The City’s letter asserts that the proposed wetland
restoration project may result in potential increases in bacteria and nutrients in the water
which could result in impacts to water quality at Surfrider Beach. The City also asserts
that the applicant should be required to monitor bacteria levels within the lagoon
including Total Coliform, Fecal Coliform and Enterococcus. The City requests that the
water quality monitoring plan include all constituents subject to the Total Maximum Daily
Load (“TMDL") requirements. Further, the City relayed concerns related to the lagoon
restoration design, revegetation plan design, invasive species, impacts to Malibu Colony
drainage due to the design of the Adamson House wall, and dewatering impacts.
(Exhibit 24) Approximately ten studies related to lagoon water quality were attached to
the City’s letter. (Exhibit 24)

As indicated above, the applicant has addressed the issue of the Malibu Colony
drainage concerns by modifying the originally proposed project to redesign the
Adamson House wall. Regarding invasive species, the applicant has clarified the project



4-07-098 (State Parks)
Page 5

description by including specific measures that will be taken to reduce the spread of the
New Zealand mud snail. Additionally, as noted in the City’s letter, the City had not yet
reviewed any approvals or other evidence that the Regional Water Quality Control
Board had reviewed the proposed restoration project. However, the Regional Water
Quality Control Board has since submitted a letter to the Commission, dated August 6,
2010, in support of the proposed project, and it is the Regional Water Quality Control
Board that is responsible for implementing TMDL requirements, regulated under the
Federal Clean Water Act.

The City has raised concerns over degradation of water quality due to lagoon design,
revegetation, and construction impacts. The City has expressed concerns that
revegetation of Malibu Lagoon may increase bacteria produced from the natural
decaying process due to an increased amount of vegetation and more bank surface
area. The City’s letter also states that “[i]t is noted that improved circulation and
increased tidal flow, a goal of the project, will decrease contact time with lagoon capable
of removing some bacteria.” The Commission notes that one of the main goals of this
project is to improve water quality in the lagoon by increasing circulation and tidal
flushing through the reconfiguration of the lagoon channel. Moreover, the proposed
reconfiguration is expected to reduce fine sediment accumulation, which in turn will
allow water flow to increase, resulting in less stagnant water. Revegetation of the
lagoon is expected to enhance overall habitat quality and is not expected to adversely
impact water quality. Although there may be inadvertent short term impacts to water
quality during construction due to increased turbidity and disturbance of fine sediments,
overall water quality is expected to improve as a result of the project over the long term,
as discussed throughout this report. All dewatering will include filtration,
decontamination, and testing before discharge to the Pacific Ocean, pursuant to the
Regional Water Quality Control Board approvals. Specifically, California Regional Water
Quality Control Board, NPDES Permit No. CAG994004, Order No. R4-2008-0032, and
Monitoring and Reporting Program No. CI-9573, dated March 9, 2010, list specific
discharge limits for several constituents, including Fecal Coliform (see P.50-51 of this
report). Also, staff notes that Special Condition Five (5) requires the applicant to
submit a final hydrological monitoring plan, including success criteria and supplemental
measures to take if water quality in the lagoon has not improved, as shown by
measuring a variety of parameters, some of which include measuring nutrients in
sediment samples and nutrients in surface water and bottom water. The applicant has
agreed to compile monitoring data for bacteria levels and provide the results as part of
the applicant's annual monitoring reports, required by Special Condition Five 5.
Bacteria levels are currently monitored by the City of Los Angeles Bureau of Sanitation,
Environmental Monitoring Division, at three sites within the lagoon and by Las Virgenes
Municipal Water District at one site near the Pacific Coast Highway bridge. The
applicant is required to incorporate this bacteria data into the monitoring reports
required by Special Condition Five (5).

Additionally, the Wetlands Defense Fund (Exhibit 24), along with approximately 15
other form letters from residents of the Malibu Colony community (Exhibit 24) were
submitted to the commission to request additional time to comment and review the July
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29, 2010 staff report and recommendation. In part in response to those requests, the
Commission postponed the hearing on this matter from its August meeting to this
October meeting, providing the public approximately 75 days to review the staff
recommendation.

PROCEDURAL NOTE: PROJECT JURISDICTION AND CONSOLIDATED REVIEW

The proposed project includes components that are located within the City of Malibu’s
Local Coastal Program (LCP) jurisdiction as well as components within the retained
jurisdiction of the Coastal Commission. The City of Malibu would typically have
jurisdiction over the onshore portions of the project within its LCP jurisdiction. However,
Section 30601.3 of the Coastal Act authorizes the Commission to process a
consolidated coastal development permit application, when its criteria are satisfied, for
both aspects of a proposed project that would otherwise require a coastal development
permit from both a local government with a certified local coastal program and the
Commission.

The standard of review for a consolidated coastal development permit application
submitted pursuant to Section 30601.3(a) shall follow Chapter 3 of the Coastal Act
(commencing with Section 30200), with the appropriate local coastal program used as
guidance.

The proposed development is the restoration of Malibu Lagoon and its upland public
park facilities and public amenities. Although the portions of the project involving
wetland restoration are located within the Commission retained coastal development
permit jurisdiction, the construction and replacement of the upland components of the
project cross the boundary of the Commission’s retained jurisdiction into areas where
the City of Malibu’'s LCP is effective. Typically, development located within a certified
area requires a coastal development permit from the certified local government.
However, in this case, the project work that would occur within the Commission’s
original jurisdiction, including reconfiguration of the 12-acre western portion of the
lagoon, is physically integrated with the activities that would occur outside the area of
retained jurisdiction (i.e. in the City’s permit jurisdiction).

Pursuant to Section 30601.3(a)(2), the applicant, appropriate local government, and the
Commission may agree to consolidate a permit action for a project that spans local and
state jurisdictions. In this case, the City of Malibu, in a letter to Commission staff dated
October 25, 2007, requested that the Commission assume jurisdiction over all activities
associated with the proposed project. The applicant both consented to, and facilitated
this consolidated jurisdictional process. Further, public participation is not substantially
impaired by the consolidated review in this case because the other portions of the
project were reviewed by the City of Malibu in a public hearing process and the subject
portion of the project was made known at the time. Additionally, an Environmental
Impact Report was prepared for this project. Further, the subject application will be
noticed and heard consistent with the Coastal Commission’s public hearing process,
which facilitates both written and oral comment.
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an isolated fish species into Malibu Lagoon-A Watershed Perspective, prepared by Sean
Manion, dated June 1993; Study of Potential Water Quality Impacts on Malibu Creek and
Lagoon from On-site Septic Systems, prepared by URS Greiner Woodward Clyde, prepared
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Malibu Lagoon, prepared by M. Sutula, K. Kramer and J. Cable, dated November 1, 2004,
Drainage Calculations prepared by Steve Seville, P.E., ICF International, dated September
3, 2010.;"Enumeration and speciation of enterococci found in marine and intertidal
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Blackwood, et. al., February 28, 2005; “Modeling the Dry-Weather Tidal Cycling of Fecal
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2009 UCLA Study in Malibu Lagoon,” Ambrose, Jay, Thulsiraj, Estes; “Malibu Lagoon
Bacteria Study- Synopsis with Preliminary Results,” by Ambrose, Jay, Meyers, and Estes,
University of California, Los Angeles, April 25, 2009; “2009 Investigation of Spatial and
Temporal Distribution of Human-specific Bacteroidales marker in Malibu Creek, Lagoon,
and Surfrider Beach,” by Ambrose, Jay, Thulsiraj, Estes, University of California, Los
Angeles; The September 22, 2010 Memorandum Regarding the Malibu Lagoon Restoration
and Enhancement Plan, Phase 2 Project, prepared by Jonna Engel, Ph. D.
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|. STAFF RECOMMENDATION

MOTION: I move that the Commission approve Coastal Development
Permit No. 4-07-098 pursuant to the staff recommendation.

STAFF RECOMMENDATION OF APPROVAL:

Staff recommends a YES vote. Passage of this motion will result in approval of the
permit as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.

RESOLUTION TO APPROVE THE PERMIT:

The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development
as conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act and
the policies of the certified Local Coastal Program for the City of Malibu. Approval of
the permit complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2)
there are no further feasible mitigation measures or alternatives that would substantially
lessen any significant adverse impacts of the development on the environment.

II. STANDARD CONDITIONS

1. Notice of Receipt _and Acknowledgment. The permit is not valid and
development shall not commence until a copy of the permit, signed by the permittee or
authorized agent, acknowledging receipt of the permit and acceptance of the terms and
conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development shall be
pursued in a diligent manner and completed in a reasonable period of time. Application
for extension of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any term or condition
will be resolved by the Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions of the
permit.

5. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.
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.  SPECIAL CONDITIONS

1. Construction Timing and Sensitive Species Surveys

For any construction activities, the applicant shall retain the services of a qualified
biologist or environmental resource specialist (hereinafter, “environmental resources
specialist”) to conduct sensitive species surveys (including birds and other terrestrial
species) and monitor project operations associated with all construction activities:

At least 30 calendar days prior to commencement of any construction activities, the
applicant shall submit the name and qualifications of the environmental resources
specialist, for the review and approval of the Executive Director. The applicant shall
have the environmental resources specialist ensure that all project construction and
operations are carried out consistent with the following:

A. The environmental resources specialist shall conduct surveys 30 calendar days
prior to the listed activities to detect any active sensitive species, reproductive
behavior, and active nests within 500 feet of the project site. Follow-up surveys
must be conducted 3 calendar days prior to the initiation of construction and nest
surveys must continue on a monthly basis throughout the nesting season or until
the project is completed, whichever comes first.

B. In the event that any sensitive species are present in the project area but do not
exhibit reproductive behavior and are not within the estimated
breeding/reproductive cycle of the subject species, the qualified biologist shall
either: (1) initiate a salvage and relocation program prior to any
excavation/maintenance activities to move sensitive species by hand to safe
locations elsewhere along the project reach or (2) as appropriate, implement a
resource avoidance program with sufficient buffer areas to ensure adverse
impacts to such resources are avoided. The applicant shall also immediately
notify the Executive Director of the presence of such species and which of the
above actions are being taken. If the presence of any such sensitive species
requires review by the United States Fish and Wildlife Service and/or the
California Department of Fish and Game, then no development activities shall be
allowed or continue until any such review and authorizations to proceed are
received, subject to the approval of the Executive Director.

C. If an active nest of a federally or state-listed threatened or endangered species,
bird species of special concern, or any species of raptor or heron is found, the
applicant shall notify the appropriate State and Federal agencies within 24 hours,
and shall develop an appropriate action specific to each incident. The applicant
shall notify the California Coastal Commission in writing by facsimile or e-mail
within 24 hours and consult with the Commission regarding determinations of
State and Federal agencies.



4-07-098 (State Parks)
Page 12

D. If an active nest of any federally or state listed threatened or endangered
species, species of special concern, or any species of raptor or heron is found
within 300 feet of construction activities (500 feet for raptors), the applicant shall
retain the services of an environmental resources specialist with experience
conducting bird and noise surveys, to monitor bird behavior and construction
noise levels. The environmental resources specialist shall be present at all
relevant construction meetings and during all significant construction activities
(those with potential noise impacts) to ensure that nesting birds are not disturbed
by construction related noise. The environmental resources specialist shall
monitor birds and noise every day at the beginning of the project and during all
periods of significant construction activities. Construction activities may occur
only if construction noise levels are at or below a peak of 65 dB at the nest(s)
site. If construction noise exceeds a peak level of 65 dB at the nest(s) site,
sound mitigation measures such as sound shields, blankets around smaller
equipment, mixing concrete batches off-site, use of mufflers, and minimizing the
use of back-up alarms shall be employed. If these sound mitigation measures do
not reduce noise levels, construction within 300 ft. (500 ft. for raptors) of the
nesting trees/areas shall cease and shall not recommence until either new sound
mitigation can be employed or nesting is complete.

E. The environmental resources specialist shall be present during all construction,
grading, excavation, vegetation eradication and removal, hauling, and
maintenance activities within the lagoon. The environmental resource specialist
shall require the applicant to cease work should any breach in permit compliance
occur, or if any unforeseen sensitive habitat issues arise. If significant impacts or
damage occur to sensitive habitats or to wildlife species, the applicants shall be
required to submit a revised, or supplemental program to adequately mitigate
such impacts. The revised, or supplemental, program shall be processed as an
amendment to this coastal development permit or a new coastal development
permit

2. Erosion Control Plans

Prior to issuance of a coastal development permit, the applicants shall submit, for the
review and approval of the Executive Director, two (2) sets of erosion control plans to
reduce erosion for all disturbed portions of the project area. The subject plan shall be
prepared by a qualified engineer. The erosion control plan shall be reviewed and
approved by the consulting engineer to ensure that the plans are in conformance with
the consultants’ recommendations. The erosion control plan shall incorporate the
following criteria:

1. The plan shall delineate the areas to be disturbed by grading or
construction activities, including staging and stockpile areas. Areas to
remain undisturbed shall be clearly delineated on the project site with
fencing or survey flags.
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2. The plan shall specify that should grading take place during the rainy
season (November 1 — March 31), with Executive Director approval in
accordance with Special Condition Two (2), the applicants shall install
or construct temporary sediment basins (including debris basins,
desilting basins or silt traps), temporary drains and swales, sand bag
barriers, silt fencing, stabilize any stockpiled fill with geofabric covers or
other appropriate cover, install geotextiles or mats on all cut or fill
slopes and close and stabilize open trenches as soon as possible.

3. Erosion control measures shall be required on the project site prior to or
concurrent with the initial grading operations and maintained throughout
the development process to minimize erosion and sediment from runoff
waters during construction. All sediment should be retained on-site
unless removed to an appropriate approved dumping location either
outside the coastal zone or to a site within the coastal zone permitted to
receive fill.

4. The plan shall also include temporary erosion control measures should
grading or site preparation cease for a period of more than 30 days,
including but not limited to: stabilization of all stockpiled fill, access
roads, disturbed soils and cut and fill slopes with geotextiles and/or
mats, sand bag barriers, silt fencing; temporary drains and swales and
sediment basins. The plans shall also specify that all disturbed areas
shall be seeded with native grass species and include the technical
specifications for seeding the disturbed areas. These temporary erosion
control measures shall be monitored and maintained until grading or
construction operations resume.

5. All excavated material shall be contained within the designated access
and stockpile sites. Stockpile sites shall be located as far as possible
from the lagoon. During dewatering, the stockpile site(s) shall be lined
with silt fencing to prevent any silt from entering the
creeks/channels/wetlands.

6. The plan shall include measures to minimize the area of bare soil
exposed at one time (phased grading).

The applicants shall undertake development in accordance with the final erosion control
plans approved by the Executive Director. No proposed changes to the approved final
plans shall occur without a Commission amendment to this coastal development permit
unless the Executive Director determines that no amendment is required. The
applicants shall be fully responsible for advising construction personnel of the
requirements of the Erosion Control Plan. Throughout the construction period, the
applicants shall conduct regular inspections of the condition and operational status of all
structural BMPs required by the approved Erosion Control Plan. The applicants shall
repair or replace failed or inadequate BMPs expeditiously.
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3. Timing, Operations, and Maintenance Responsibilities

A. It shall be the applicant’s responsibility to assure that the following occurs concurrent
with, and after completion of, all project operations:

a.

All project activities involving the wetlands, including dewatering, dredging,
and planting restoration activities, shall occur only during the period from
June 1st through October 15. Construction for the public access and
interpretive elements outside of wetland areas shall occur between June
1% and December 31%. The Executive Director may grant additional time
for good cause.

All project activities, with the exception of monitoring, shall occur Monday
through Friday, excluding state holidays. No work shall occur on Saturday
or Sunday. The Executive Director may authorize work outside of this time
frame for good cause.

Staging areas shall be used only during active construction operations and
will not be used to store materials or equipment between operations,
should construction operations cease for a period of 14 days or more.

The applicant shall not store any construction materials or waste where it
will be or could potentially be subject to wave erosion and dispersion. In
addition, no machinery shall be placed, stored or otherwise located in the
intertidal zone at any time, except for the minimum necessary to
implement the project.

Construction equipment shall not be cleaned on the temporary lagoon
berm or in the public parking lots/public trails (outside of the staging
areas).

Construction debris and sediment shall be properly contained and secured
on site with BMPs to prevent the unintended transport of sediment and
other debris into coastal waters by wind, rain or tracking.

Construction debris and sediment shall be removed from construction
areas as necessary to prevent the accumulation of sediment and other
debris which may be discharged into coastal waters. Any and all debris
resulting from construction activities shall be removed from the project site
within 24 hours. Debris shall be disposed at a debris disposal site outside
of the coastal zone or at a location within the coastal zone authorized to
receive such material.

The applicant shall be responsible for removing all unsuitable material or
debris within the area of placement should the material be found to be
unsuitable for any reason, at any time, when unsuitable material/debris
can reasonably be associated with the placement material. Debris shall be
disposed at a debris disposal site outside of the coastal zone or at a
location within the coastal zone authorized to receive such material.
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i. All upland areas disturbed as a result of this project shall be planted and
maintained for habitat restoration purposes as soon as possible after
disturbance has occurred.

4. Final Dewatering Plan

Prior to issuance of the coastal development permit, the applicant shall submit, for
the review and approval of the Executive Director, a Final Revised Dewatering Plan.

A. The Final Dewatering Plan shall delete all references to a one-time mechanical
breach of the lagoon, and

B. The Final Dewatering Plan shall incorporate a tidewater goby, southern steelhead,
and other sensitive aquatic species dewatering protection plan including the
following requirements:

The applicant shall retain the services of a qualified biologist or environmental resource
specialist with experience handling tidewater gobies, southern steelhead, or other
sensitive aquatic species and with experience in the application of standard survey,
capture, and handling methods for tidewater gobies, steelhead, and other sensitive
aguatic species. At least 30 days prior to commencement of any onset of work, the
applicant shall submit the name and qualifications of the qualified biologist or
environmental resources specialist, for the review and approval of the Executive
Director. The applicant will exclude tidewater gobies, southern steelhead, and other
sensitive aquatic species from the restoration construction area by following the actions
required by US Fish and Wildlife Service (FWS) approval dated Aug 26, 2009 and the
National Marine Fisheries Service (NMFS) approval dated Aug 18, 2008, including the
following:

i) The qualified biologist or environmental resource specialist retained
by the applicant shall conduct a training session for all construction
personnel prior to the onset of work. The training shall include a
description of the tidewater goby, southern steelhead, and other
sensitive aquatic species, their habitats; the specific measures that
are being implemented to protect sensitive aquatic species during
construction; and the project limits.

i.) The qualified biologist or environmental resource specialist and a
crew working under his/her direction shall clear all fish, including
tidewater gobies and southern steelhead, from the area to be
dewatered prior to construction. The capture, handling, exclusion,
and relocation activities identified by the qualified biologist will be
completed no earlier than 48 hours before construction begins to
minimize the probability that listed species will recolonize the
affected areas.

iii.)  The qualified biologist or environmental resource specialist and a
crew working under his/her direction shall inspect the dewatered
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areas and construction site regularly to detect whether any
tidewater gobies, southern steelhead or other fish are passing
through the berm and/or cofferdam and investigate whether
sensitive aquatic species protection measures are being
implemented.

iv.)  The qualified biologist or environmental resource specialist and a
crew working under his/her direction shall be present when the
berms and/or cofferdams are removed and the construction area
refilled with water to relocate any fish present in the construction
area before completion of removal operations and to ensure
successful reintroduction of aquatic habitat in the construction area.

Vv.) Following construction, the qualified biologist or environmental
resource specialist shall complete post-construction surveys for
tidewater gobies, southern steelhead, and other sensitive aquatic
species.

vi.)  The qualified biologist or environmental resource specialist shall
prepare a post-project monitoring report documenting the efforts to
protect the tidewater goby, southern steelhead, and other sensitive
aguatic species and the results. In the event that monitoring shows
a significant decrease in tidewater goby, southern steelhead, or
other sensitive aquatic species that cannot be readily explained by
natural factors or is clearly linked to the restoration, the qualified
biologist, in consultation with the USFWS and other experts, shall
recommend a course of action to address the problem.

C. The applicant shall undertake development in accordance with the final approved
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Coastal Commission - approved amendment to the coastal development permit, unless
the Executive Director determines that no amendment is legally required.

5. Final Hydrological Monitoring Plan

A. Prior to issuance of the Coastal Development Permit, the applicant shall submit,
for the review and approval of the Executive Director, a Final Hydrological Monitoring
Plan, prepared by a qualified hydrologic engineer. The final plan shall incorporate all
provisions of the Malibu Lagoon Restoration & Enhancement Plan prepared by Moffat &
Nichol, dated June 17, 2005, the Project Monitoring Plan and the Project Assessment
and Evaluation Plan prepared by the California State Coastal Conservancy, dated July
29, 2005, and the Quality Assurance Project Plan prepared by 2" Nature, dated
February 6, 2006, except that it shall be consistent with the following provisions:

1. Sampling Locations Map

Prior to issuance of the coastal development permit, the applicant shall provide
revised full-size plans, prepared by a licensed surveyor or engineer, clearly
delineating the eight (8) proposed Sampling locations, as generally shown on
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Exhibit 19. The plans shall be of adequate scale to clearly delineate the precise
location of each of the sites and shall have a key identifying clearly what
parameters will be measured at each location.

2. Monitoring and Reporting Requirements

The Final Monitoring Plan shall be revised to require that all monitoring be
conducted bi-annually for a period of 5 years after initial construction. Post-project
monitoring should take place in a functionally equivalent location and as close as
possible to the pre-project monitoring sites. In addition, the Plan shall also provide
that the applicant shall conduct monitoring to provide an annual assessment of
changes in bathymetry/physical conditions, sediment sampling, water quality
sampling and surface and bottom water nutrient sampling, consistent with the
following provisions:

a. Cross-Sections/Physical Conditions Monitoring

i) The 4 identified transect lines/cross-sections shall be surveyed on a
bi-annual basis each spring (during open lagoon conditions,
approximately April) and fall season (prior to the wet season,
approximately September) at approximately the same time each
year for a period of 5 years after initial construction. The points of
each transect shall be at a permanently marked location that can
be identified by Baseline Survey Markers and GPS coordinates.
Cross-sections shall be obtained by attaching survey tape to the
monuments and recording channel depth and water elevation at
equal increments across each cross section to collect at least 20
data points. The date, time and tidal conditions for all
measurements shall be recorded. Estimates of sediment volume
scour or deposition shall be provided.

b. Sediment Analysis

i) A total of at least 22 surface sediment samples (20 samples plus 1
triplicate at the top 0-2 cm) shall be collected bi-annually (end of
April and end of September) at the 4 cross-section locations
identified in the Sampling Locations Map (Exhibit 19).

ii.) A minimum of 5 sediment samples shall be collected at each
transect following the protocol outlined in the Quality Assurance
Project Plan, dated February 6, 2006. Sediment samples will be
collected from 5 locations equally spaced along the transect
including each side of the wetted perimeter edge. The wetted
perimeter and the second and fourth samples will be composited.
The third sample will be collected from the deepest part of the
channel thalweg and analyzed separately.

iii.)  All samples shall be analyzed for grain size distribution in order to
obtain the following grain size distribution:

a. Greater than sand: >2.0mm
b. Sand: .05 to 2.0 mm in diameter
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c. Silt: .002 to 0.5 mm in diameter
d. Clay: less than .02 mm in diameter
e. Average size (d50) um

All sediment samples shall be analyzed for nutrients, including total
organic carbon, total nitrogen, and total phosphorous
concentrations. Sediment samples will be collected from 5 locations
equally spaced along the transect including each side of the wetted
perimeter edge. The wetted perimeter and the second and fourth
samples will be composited. The third sample will be collected from
the deepest part of the channel thalweg and analyzed separately.

c. Water Sampling:

i)

At least 3 multi-parameter water quality data loggers (YSI 600 XLM)
shall be used to collect data from April through the first storm of the
rainy season (October or November) at the sites noted in the
Sampling Location Map (Exhibit 19) to monitor water depth,
dissolved oxygen (% and mg/L), temperature, salinity, conductivity,
pH, and oxygen reduction potential (ORP) on 30-minute interval.

Vertical profiles of water quality parameters (including dissolved
oxygen, water temperature, conductivity, salinity, and pH) shall be
performed using a YSI 85 (or equivalent) hand-held water quality
instrument. Vertical profiles shall be conducted bi-annually at 0.5 ft.
intervals at 6 sites shown on the Sampling Location Map and shall
be conducted at the same time of day for each monitoring event.
The testing protocol shall follow the procedures outlined in the
Quiality Assurance Project Plan, dated February 6, 2006.

d. Surface and Bottom Water Nutrient Sampling:

i.)

i.)

ii.)

Bi-annual surface water (1 ft. below surface) and bottom water
samples shall be located at the 6 sites shown on the Sampling
Location Map (Exhibit 19).

Surface water samples shall be analyzed for dissolved nitrate as
nitrogen, nitrite (NO3-N and NO2), ammonia as nitrogen (NH3-N),
total Keldjahl nitrogen (TKN), soluble reactive phosphorous (SRP),
and total phosphorous (TP), and % cover of macroalgae, and cover
and biomass of submerged aquatic vegetation. The surface water
sampling shall also provide a dataset to evaluate the
concentrations of total and biological available fractions of nutrients
required for primary production;

Bottom water samples shall be evaluated for nitrate-nitrogen, total
nitrogen, SRP, TKN, and TP.

e. Reporting Requirements:

) The applicant shall submit an annual monitoring report, for the review
and approval of the Executive Director, for a period of 5 years after
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initial construction is complete. The monitoring report shall be submitted
on annual basis and shall include all survey data and a written report
prepared by a qualified expert indicating the results of each of the
parameters listed above, including cross-sectional data, sediment
sampling, water quality sampling and surface and bottom water nutrient
sampling.

ii.) The monitoring report shall include conclusions regarding the level of
success of the project, a detailed analysis of any change in cross-
sections/physical conditions, sediment quality, and water quality. More
specifically, the report shall include, but not be limited to, the following:

e Water quality change and sediment comparisons at each sampling location
for each survey period, using the initial pre-project conditions as the
baseline.

e |If feasible, utilization of aerial photographs to provide information to
address lagoon circulation and sediment aggradation/degradation
dynamics.

e Conclusions regarding the level of success and any adverse effects,
including any observed impacts to water quality and sediment quality and
size.

e The data collected in the restored areas shall be compared to the pre-
restoration conditions at functionally similar sites.

e The annual precipitation totals, timing, and magnitude of peak stream flows
and estimates of annual peak reoccurrence intervals.

e The report shall include a brief history of all previous years’ monitoring
results to track changes in cross-sectional data, sediment, and water
guality conditions.

e The report shall include sampling results for fecal indicator bacteria within
the lagoon and shall explain how the sampling results compare to water
guality bacteria standards and whether any exceedences in bacteria have
occurred.

Success Criteria and Supplemental Measures

1. The Final Monitoring Plan shall incorporate specific indicators/success criteria
that will be used to determine whether the restored lagoon shows improvements in
water circulation and tidal flushing, including but not limited to the following:

a. Grain size distribution (percent sand in the sample and/or of the median grain
size, D 50) at each sampling location should increase from the baseline
monitoring conditions. Adaptive management shall be implemented if:

i.) any one site fails the grain size criteria, above, for 6 consecutive
samplings for a period of 3 consecutive years,
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ii.) the average of any transect shows decreased grain size and increased
nutrient sequestering over 3 consecutive years as compared to the
baseline monitoring in similar locations.

b. Water quality monitoring indicates persistent stratification of lagoon waters
(salinity differences) and depressed bottom water dissolved oxygen (DO) and
oxygen-reduction potential (ORP) values during closed lagoon conditions,
measured by any of the following:
i.) at locations within the western channel persistent DO levels below 1.5
mg/l for a sustained period of more than 12 hours a day over two closed
lagoon periods of more than 60 days or consistently low dissolved oxygen
levels below 1.0 mg/l that occur for more than 6 hours a day over the
course of 30 days during closed conditions.

c. The average of any transect shows decreased grain size and increased
nutrient sequestering of Nitrogen (N) and Phosphorous (P) over 3 consecutive
years.

d. Continual occurrence of sandbar formation/sedimentation (sandbar in area
that isolates the western arms from the main channel) (3 times over a 6 year
period) during open lagoon conditions

. If the monitoring reports indicate that circulation within the lagoon has not
improved or has failed to meet the requirements specified above in B.1. , the
applicant, or successors in interest, shall submit to the Executive Director, within
180 days of the date of the relevant monitoring report, a revised or supplemental
plan, certified by a registered engineer and a qualified Resource Specialist, that
specifies additional or supplemental measures to modify those portions of the
original plan that have failed or are not in conformance with the original approved
lagoon restoration plan. The Executive Director may grant additional time for
good cause. The revised or supplemental project plan shall describe all
supplemental actions in detail, including: timing of work, staging areas,
equipment to be used and exact restoration/grading areas (with full-size plans)
and shall include all relevant monitoring reports required pursuant to all special
conditions to ensure that the operations are in substantial conformance with the
resource protection and public access conditions of this permit. All supplemental
actions and work shall be in accordance with all conditions of this coastal
development permit, including other agency approvals. The Executive shall
determine whether implementation of the revised or supplemental plan is
consistent with the terms and provisions of the Commission’s approval of CDP 4-
07-098 or whether the plan will require an amendment to this permit. This
revised or supplemental plan shall be implemented by the applicant within 180
days after the plan is approved by the Executive Director, unless the Executive
Director either: (1) grants additional time for good cause or (2) determines that an
amendment is required. If the Executive Director determines that the revised or
supplemental plan requires an amendment to this permit, then the applicant shall
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submit a complete application for an amendment to this permit within 180 days
after such determination.

C. The applicant shall undertake development and monitoring in accordance with the
final approved plans. Any proposed changes to the approved final plans shall be
reported to the Executive Director. No changes to the approved final plans shall
occur without a Coastal Commission - approved amendment to the coastal
development permit, unless the Executive Director determines that no amendment is
legally required.

6. Plant Communities Restoration, Monitoring, and Reporting Plan

The applicant shall retain the services of a qualified environmental resource specialist(s)
with no less than 2 years of wetland/upland restoration experience to prepare a final
wetland/upland habitat restoration/enhancement plan, monitoring program, and
reporting plan. The applicant shall submit the name and qualifications of the
environmental resources specialist(s) for the review and approval of the Executive
Director. The environmental resource specialist(s) shall base the habitat
restoration/enhancement plan, monitoring program, and reporting plan on the habitat
plan and monitoring program laid out in the Malibu Lagoon Restoration & Enhancement
Plan, prepared by Moffatt & Nichol dated June 17, 2005, the Project Monitoring Plan,
Project Assessment and Evaluation Plan prepared by the California State Coastal
Conservancy, dated July 29, 2005, and the Quality Assurance Project Plan, dated
February 6, and the Malibu Lagoon State Beach Restoration and Enhancement —
Phase 2: 95% Submittal Restoration Plans prepared by ICF International dated January
29, 2010, except as modified by the Special Conditions herein.  The final
wetland/upland habitat restoration/enhancement plan, monitoring program, and
reporting plan shall provide for the following:

A. Final Wetland/Upland Habitat Restoration/Enhancement Plant that includes the
following:

1. A baseline assessment of vegetation and habitats on site including detailed
descriptions of existing conditions on site prior to any restoration/enhancement
activities authorized by this coastal permit and photographs taken from pre-
designated sites annotated to a copy of the site plans. The habitat
restoration/enhancement plan shall delineate existing coastal
wetland/upland/disturbed habitat types and show the distribution and abundance
of any sensitive species.

2. Provision for collection and maintenance of all native wetland and upland plant
species that would be disturbed by the habitat restoration/enhancement project
activities for future planting. Native wetland/upland seeds shall also be collected
in anticipation of future plantings. The habitat restoration/enhancement plan
shall provide a description of the methodology of how any existing
wetland/upland plants/cuttings/seeds will be collected, stored, and used for re-
vegetation of the site.
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3. Sufficient technical detail on the habitat restoration/enhancement design
including, at a minimum, a map of the proposed habitats, a planting program
including a description of planned site preparation, method and location of exotic
species removal, timing of planting, and elevations on the baseline map, and
maintenance timing and techniques.

4. Plant palette for all habitats to be restored/enhanced (including numbers of
individual species), location of individual plants in respective habitats, and plant
installation plan (use of seed mix, cuttings, containers and planting
methodology). The plant palette shall consist exclusively of native plants
appropriate to the respective habitats. All plant material shall be native to the
region: grown from seeds or vegetative materials obtained from the site or from
appropriate nearby coastal wetland/upland locations so as to protect the genetic
makeup of natural populations. Horticultural varieties shall not be used.
Plantings shall be maintained in good growing condition throughout the life of the
project and, whenever necessary, shall be replaced with new plant materials to
ensure continued compliance with the re-vegetation requirements.

5. Provisions for on-going wetland/upland habitat maintenance for a five year
monitoring period after replanting is completed. At a minimum, semi-annual
maintenance and/or management activities shall include, as necessary, debris
removal, periodic weeding of invasive and non-native vegetation and re-
vegetation consistent with the approved restoration plan.

B. A monitoring program shall be implemented to monitor the habitat
restoration/enhancement project for compliance with the specified guidelines and
performance standards and shall provide the following:

1. Goals of the habitat restoration/enhancement project.
2. List of the habitats, and attributes thereof, to be monitored.

3. Methods for monitoring each attribute including monitoring frequency and the
location of monitoring stations.

4. Success criteria/performance standards as laid out in the for the Malibu Lagoon
Restoration & Enhancement Plan, prepared by Moffatt & Nichol dated June 17, 2005
and the Malibu Lagoon State Beach Restoration and Enhancement — Phase 2: 95%
Submittal Restoration Plans prepared by ICF International dated January 29, 2010
where restored/enhanced wetland habitats (low marsh, mid marsh, high marsh) and
upland habitats (coastal scrub) should attain 50% total percent cover of native
species within three years and 90% total cover within five years. The monitoring
plan shall provide corroboration for the 90% total cover value (final habitat cover
value) based on the published literature for the respective habitats. Should the
published literature deviate from this percent cover objective, the final habitat value
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must be adjusted accordingly. There shall be 5% non-natives in the
restored/enhanced wetland habitats at the end of five years and no more than 10%
non-natives in the upland habitat at the end of five years.

5. Description of how the resulting data will be analyzed and how the level of
performance will be determined.

6. Identification of how the need for remediation or alteration of the habitat
restoration/enhancement project will be assessed.

7. Explicit timetable for the monitoring program including data collection, data
analysis, and data reporting.

C. A reporting plan for providing information on the status of the habitat
restoration/enhancement project and monitoring program that includes the following:

1. Initial Monitoring Report: The applicant shall submit, upon completion of the
initial habitat restoration/enhancement, a written report prepared by the
environmental resources specialist, for the review and approval of the Executive
Director, documenting the completion of the initial restoration/enhancement work.
This report shall also include photographs taken from pre-designated sites
(annotated to a copy of the site plans) documenting the completion of the initial
restoration/enhancement work.

2. Interim Monitoring Reports: After initial restoration/enhancement activities are
completed, the applicant shall submit, for the review and approval of the
Executive Director, on an annual basis for a period of five (5) years, a written
monitoring report prepared by the environmental resources specialist (S)
indicating the progress and relative success or failure of the
restoration/enhancement. This report shall also include further recommendations
and requirements for additional restoration/enhancement activities in order for
the project to meet the success criteria and performance standards. This report
shall also include photographs taken from pre-designated sites (annotated to a
copy of the site plans) indicating the progress of recovery at each of the sites.
Each report shall be cumulative and shall summarize all previous results.
(duplication of requirements in the previous paragraph above) Each report shall
also include a “Performance Evaluation” section where information and results
from the monitoring program are used to evaluate the status of the habitat
restoration/enhancement in relation to the interim performance standards and
final success criteria.

3. Final Report: A final detailed report on the habitat restoration/enhancement shall
be submitted by the applicant for the review and approval of the Executive
Director. If this report indicates that the habitat restoration/enhancement has, in
part, or in whole, been unsuccessful, based on the success criteria and
performance standards specified in the monitoring program, the applicant shall
submit within 90 days a revised or supplemental habitat restoration/enhancement
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plan to compensate for those portions of the original plan which did not meet the
approved success criteria and performance standards. The Executive shall
determine whether implementation of the revised or supplemental plan is
consistent with the terms and provisions of the Commission’s approval of CDP 4-
07-098 or whether the plan will require an amendment to this permit. This
revised or supplemental plan shall be implemented by the applicant within 90
days after the plan is approved by the Executive Director, unless the Executive
Director either: (1) grants additional time for good cause or (2) determines that an
amendment is required. If the Executive Director determines that the revised or
supplemental plan requires an amendment to this permit, then the applicant,
shall submit a complete application for an amendment to this permit within 90
days after such determination.

D. California Rapid Assessment Plan: If feasible, the applicant shall perform a CRAM
(California Rapid Assessment Method) wetland survey prior to initiation of the
proposed Phase 2 restoration project and every other year following completion of
the proposed restoration project through year 5 of the project. CRAM should be
conducted simultaneously with quantitative interim monitoring surveys. CRAM
survey results shall be uploaded to “project tracker”, the open-source, web-based
database designed to provide wetland status and trend data to state and federal
information systems.

7. Final Benthic Invertebrate, Fish, Avian and Algal Monitoring and Reporting
Plan

The applicant shall retain the services of a qualified biologist or environmental resource
specialist(s) with no less than 2 years of aquatic and terrestrial species monitoring
experience to prepare a final benthic invertebrate, fish, avian, and algal monitoring
program and reporting plan. The applicant shall submit the name and qualifications of
the environmental resources specialist(s) for the review and approval of the Executive
Director. The environmental resource specialist(s) shall base the final plan on the
monitoring program for submerged aquatic vegetation and macroalgae, infaunal and
epifaunal benthic invertebrates, fish, and birds laid out in the Malibu Lagoon Restoration
and Enhancement Plan prepared by Moffat and Nichols, dated June 17, 2005, the
Project Monitoring Plan, and the Project Assessment and Evaluation Plan, prepared by
the California State Coastal Conservancy, dated July 29, 2005, the Quality Assurance
Project Plan, prepared by 2nd Nature, dated February 6, 2006. The applicant shall also
comply with the monitoring program and reporting plan requirements outlined above in
Special Condition 6, sections B and C, substituting “Final Aquatic Vegetation, Benthos,
Fish, and Birds” for “Final Habitat Restoration/Enhancement”, except as modified here
regarding success criteria:

The abundance and diversity of infaunal and epifaunal benthic invertebrates, fish, and
birds shall not decrease following restoration. Although a short-term decrease may be
expected due to construction related impacts, infaunal and epifaunal benthic
invertebrates, fish, and birds should be at commensurate pre-restoration levels within
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three years of restoration activities and should be at or above pre-restoration levels after
five years.

The occurrence of algal blooms that form floating algal mats shall not increase following
restoration. The formation of floating algal mats should be at or below pre-restoration
levels within three years of restoration activities and should be below pre-restoration
levels after five years. |If these criteria are not attained, targeted studies should be
performed to determine why criteria are not being met and devise adaptive
management solutions to achieve goals.

8. Plans Conforming to Engineer’'s Recommendations

By acceptance of this permit, the applicant agrees to comply with the recommendations
contained in all engineering and hydrological reports prepared by Moffat and Nichol,
referenced as Substantive File Documents. These recommendations shall be
incorporated into all final design and construction plans, which must be reviewed and
approved by the consultant prior to commencement of development.

The final plans approved by the consultant shall be in substantial conformance with the
plans approved by the Commission. Any substantial changes in the proposed
development approved by the Commission that may be required by the consultant shall
require amendment(s) to the permit(s) or new Coastal Development Permit(s).

9. Herbicide Use

Herbicides shall not be used in any open water areas on the project site. Herbicide use
in upland areas shall be restricted to the use of Glyphosate Aquamaster™ (previously
Rodeo™) herbicide for the elimination of non-native and invasive vegetation for
purposes of habitat restoration only. The environmental resource specialist shall
conduct a survey of the project site each day prior to commencement of vegetation
removal and eradication activity involving the use of herbicide to determine whether any
native vegetation is present. Native vegetation to be retained shall be clearly delineated
on the project site with fencing or survey flags and protected. In the event that non-
native or invasive vegetation to be removed or eradicated is located in close proximity to
native riparian vegetation or surface water, the applicant shall either: (a) remove non-
native or invasive vegetation by hand (Arundo donax shall be cut to a height of 6 inches
or less, and the stumps painted with Glyphosate Roundup™ herbicide), or (b) utilize a
plastic sheet/barrier to shield native vegetation or surface water from any potential
overspray that may occur during use of herbicide. In no instance shall herbicide
application occur if wind speeds on site are greater than 5 mph or 48 hours prior to
predicted rain. In the event that rain does occur, herbicide application shall not resume
again until 72 hours after rain.
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10. Final Public Access Program

A. Prior to commencement of development, the applicant shall submit, for the review
and approval of the Executive Director, a Final Public Access Program that
describes the methods (including signs, fencing, posting of security guards, etc.) by
which safe public access to or around construction areas and/or staging areas shall
be maintained during all project operations. The plan shall also include signs
directing the public to alternative parking areas for the duration of construction and
staging. Where public paths will be closed during active operations, a person(s) shall
be on-site to detour traffic or adequate fencing and signage shall be used. The
applicant shall maintain public access pursuant to the approved version of the
report. Any proposed changes to the approved program shall be reported to the
Executive Director. No change to the program shall occur without a Commission-
approved amendment to the permit unless the Executive Director determines that no
such amendment is required.

B. Where use of public parking spaces is unavoidable, the minimum number of
public parking spaces (on and off-street) that are required at each receiver site
for the staging of equipment, machinery and employee parking shall be used.
At each site, the number of public parking spaces utilized shall be the minimum
necessary to implement the project.

C. The applicant shall post each construction site with a notice indicating the
expected dates of construction and/or trail or public access closures (if
temporarily necessary).

11. Required Approvals

By acceptance of this permit, the applicant agrees to obtain all other necessary State or
Federal permits that may be necessary for all aspects of the proposed project (including
the National Marine Fisheries Service, California Department of Fish and Game,
California State Lands Commission, Regional Water Quality Control Board, and the
U.S. Army Corps of Engineers).

12. Assumption of Risk

A. By acceptance of this permit, the applicant acknowledges and agrees (i) that the site
may be subject to hazards from storm waves, surges, erosion, and flooding; (ii) to
assume the risks to the applicant and the property that is the subject of this permit of
injury and damage from such hazards in connection with this permitted development;
(i) to unconditionally waive any claim of damage or liability against the Commission, its
officers, agents, and employees for injury or damage from such hazards; and (iv) to
indemnify and hold harmless the Commission, its officers, agents, and employees with
respect to the Commission’s approval of the project against any and all liability, claims,
demands, damages, costs (including costs and fees incurred in defense of such claims),
expenses, and amounts paid in settlement.
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B. Prior to issuance of the Coastal Development Permit, the applicant shall submit a
written agreement, in a form and content acceptable to the Executive Director,
incorporating all of the above terms of this condition.

13. Discharge Requirements

A. This Coastal Development Permit incorporates all of the waste discharge
requirements, limitations and other requirements and provisions contained in
California Regional Water Quality Control Board, Los Angeles Region National
Pollutant Discharge Elimination System (NPDES) Permit No. CAG994004 and
Monitoring and Reporting Program No. CI-9573.

B. If project monitoring indicates that either discharge prohibitions or effluent limitations
have failed to meet any of the standards specified in the NPDES Permit, the
applicant shall immediately notify the Executive Director. Any proposed changes to
the approved final plan shall be reported to the Executive Director. No changes to
the approved final plan shall occur without a Coastal Commission-approved
amendment to the coastal development permit, unless the Executive Director
determines that no amendment is required.

14. Mitigation Measures

All mitigation measures required in the Malibu Lagoon Restoration and Enhancement
Plan Final Environmental Impact Report SCH #2005101123 applicable to the proposed
project are hereby incorporated by reference as special conditions of the subject permit
unless specifically modified by any additional special conditions set forth herein.

15. Archaeological Resources and Monitoring

By acceptance of this permit, the applicant agrees to have a qualified archaeologist(s)
and appropriate Native American consultant(s) present on-site during all grading and
vegetation clearance activities that occur within or adjacent to recorded archaeological
sites in the project area. Specifically, all ground-disturbing activities adjacent to
recorded sites shall be controlled and monitored by the archaeologist(s) with the
purpose of locating, recording and collecting any archaeological materials. In the event
that any significant archaeological resources are discovered during operations, all work
in this area shall be halted and an appropriate data recovery strategy be developed,
subject to review and approval of the Executive Director, by the applicant’s
archaeologist and the native American consultant consistent with CEQA guidelines.

16. Removal of Excavated Material

Prior to commencement of development, the applicant shall provide evidence to the
Executive Director of the location of the disposal site for all excess excavated material
from the site. If the disposal site is located in the Coastal Zone, the disposal site must
have a valid coastal development permit for the disposal of fill material. If the disposal
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site does not have a coastal permit, such a permit will be required prior to the disposal
of material.

17. New Zealand Mud Snail

The applicant shall implement the following measures to prevent the introduction and
spread of the exotic New Zealand mud snail:

A.

All vehicles (including wheels and undercarriages), equipment, protective gear
(e.g., waders, boots) and tools shall be pressure washed and steam cleaned
prior to entering the work area. The applicant shall keep documentation that all
vehicles, equipment, protective gear and tools have been cleaned prior to
commencing project work.

During project construction, pressure washing and steam cleaning shall take
place at a wash station located within the staging area. The applicant shall keep
records of descriptions of wash station inspection and maintenance
requirements, anticipated frequency of inspections, measures to control off-site
soil or runoff outside of the wash station, and documentation logs of inspection
and maintenance activities. All rinse water shall be collected and disposed of
where it will not be reintroduced into the lagoon or watershed.

. The applicant/contractor shall keep a written daily log of all

vehicle/equipment/tool washing that states the date, time, location, type of
equipment washed, methods used, and staff present, and includes the signature
of a responsible staff member. The logs shall be available for inspection at any
time.

. All vehicles, equipment, and tools used during project construction shall be

pressure washed and steam cleaned, and allowed to thoroughly dry (without soil
contact) in the sun for a minimum of 72 hours before being moved off site.

. The applicant shall assure that a chest freezer, equipped with a padlock, onsite

to sterilize boots, waders, and other equipment is provided. All boots and waders
used during construction shall remain onsite during the duration of the
construction period. Upon completion of construction, boots and waders shall be
frozen for a minimum of 48 hours. The boots and waders shall be placed in
plastic bags labeled with the date and time that they were placed in the freezer. A
log documenting sterilization of boots and waders shall be kept and shall be
available for inspection at any time.
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F. All sandbags, silt fencing, and other materials that come into contact with water
and/or soil shall be allowed to thoroughly dry (without soil contact) in the sun for
a minimum of 72 hours before being moved off site.

G. All trucks transporting construction debris and/or excavated soil to disposal sites
shall be covered.

V. FINDINGS AND DECLARATIONS

The Commission hereby finds and declares:

A. PROJECT DESCRIPTION

The applicant is proposing to implement the Malibu Lagoon Restoration and
Enhancement Plan to improve the function of the lagoon ecosystem by
recontouring/reconfiguring the lagoon slopes and channels to increase hydrologic flow
involving 88,700 cu. yds. of grading (51,200 cu yds. excavation and 37,500 cu. yds. fill);
revegetation with native wetland and upland plant species and removal of non-native
plant species; construction of a public access trail around lagoon with new interpretive
public informational/educational improvements; and implementation of a long-term
lagoon monitoring plan. The applicant is proposing a work window of June 1% to
October 15™ in order to avoid potential impacts to sensitive bird and fish species during
nesting and spawning seasons. (Exhibits 1-10)

Project Purpose:

The goal of the proposed restoration project is to increase circulation of water in the
lagoon during both open mouth and closed mouth conditions in order to improve water
quality and decrease eutrophication, and to restore the lagoon habitat by re-establishing
suitable soil conditions and native plant species and removing non-native species. The
applicant also proposes to evaluate, record, and analyze existing and changing
ecological conditions of the lagoon using physical, chemical, and biological parameters
to measure restoration success. The water quality of the lagoon is poor due to inflow of
nutrient and pollutant rich water resulting from urban runoff and storm drainage, urban
encroachment, leaking septic systems, limited water circulation, and other factors. In
addition, the quality of the wetland and upland habitat area on site has also been
degraded by many historic developments on site, impacts from adjacent development,
and invasion by non-native plant species. Although the project will involve some short-
term impacts to wetland and upland habitat on site, this project is expected to result in a
substantial increase in the long-term habitat value and of these same sensitive habitat
areas.

Commission Jurisdiction and Permit Consolidation:
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The proposed project includes components that are located within the City of Malibu’'s
Local Coastal Program (LCP) jurisdiction as well as components within the retained
jurisdiction of the Coastal Commission. The City of Malibu would typically have
jurisdiction over the onshore portions of the project within its LCP jurisdiction. However,
Section 30601.3 of the Coastal Act authorizes the Commission to process a
consolidated coastal development permit application, when its criteria are satisfied, for
both aspects of a proposed project that would otherwise require a coastal development
permit from both a local government with a certified local coastal program and the
Commission. In this case, the City of Malibu, in a letter to Commission staff dated
October 25, 2007, requested that the Commission assume jurisdiction over all activities
associated with the proposed project. (Exhibits 21 and 22)

Therefore, the standard of review for the project is the Chapter 3 policies of the Coastal
Act with the policies of the City of Malibu’s Local Coastal Program serving as guidance,
as noted above. As conditioned, the proposed project will be consistent with the
applicable policies of the Coastal Act and the City’s LCP.

Detailed Description of Project Components:

The proposed project includes several different components, which are described in
detail as follows:

1. Lagoon Reconfiguration

Main Lagoon Channel

The main channel will remain substantially as it exists now. The western edge of the
main lagoon at the interface with the western portion of the lagoon will be reconfigured
in the form of a naturalized slope to provide a degree of separation between the main
lagoon and western portion of the lagoon. The main lagoon channel will be temporarily
separated from the western portion of the lagoon by a temporary berm, as described
below. However, no work is proposed within the main channel itself.

Western Lagoon Complex

The 12 acre western tidal channel network and channel slopes (as shown on Exhibit 3)
will be re-contoured to improve circulation and water quality. The existing channels will
be reconfigured into a dendritic network with a single main channel to promote tidal
circulation and reduce deposition of fine sediments by concentrating hydraulic energy
throughout the entire channel length. The existing channels are relatively narrow and
will be substantially widened as a result of the project, to approximately 20 to 60 feet in
width (at mean tide level) and contoured to create broad shallow slopes to support a
greater diversity of vegetation, and increase circulation within the water column and
exposure of intertidal areas during open conditions (Exhibits 4-18). Additionally, the
reconfigured channel beds will be excavated to a depth at or below mean sea level
(msl) to promote full tidal exchange, and the beds of the second order channels will be
sloped to provide a positive hydraulic gradient toward the main channel to increase
flushing, and reduce deposition of fine sediments. The channel configuration also allows
for potential future expansion of the project on the western side of the site (the golf




4-07-098 (State Parks)
Page 31

course property). The removal of approximately 13,700 cubic yards of sediment from
the lagoon to be exported to an appropriate off-site disposal location is proposed in
order to increase tidal prism, improve circulation, reduce algal growth and improve
overall conditions for aquatic species. All grading and excavation of the western lagoon
area will be separated from surface connections to the existing lagoon by earthen
berms, as described below and as shown on Exhibits 4-6. Groundwater that may
accumulate in the excavated areas will be pumped through a filtration system,
described below, and will be tested before discharge to Santa Monica Bay in order to
meet RWQCB standards. The reduction in fine sediments and the resulting coarser
substrate is proposed in order to improve habitat for aquatic species such as tidewater
goby and reduce nutrient sequestration associated with fine sediments. Salvaged native
living trees will be removed from other areas of the site are proposed to be replanted on
the channel slopes and along the lagoon edge to create localized scour in specific areas
(i.e., the backchannel on the eastern side of the lagoon), focus stream flows towards the
main channel, reinforce channel slopes for erosion control, and provide roosting habitat
for avian species and cover for tidewater goby and steelhead trout.

After the reconfiguration, under open lagoon mouth conditions, the new channel
network will be fully inundated during a normal tidal cycle. Native vegetation planted
along the re-contoured channel slopes will be inundated at varying frequencies and
durations based on elevation. Under closed conditions, the majority of the site will be
inundated, and in the highest observed condition all but the top few feet (above 9’
NAVD 88) of the proposed islands will be under water. The reduced size and altered
orientation of the lagoon islands in the western portion of the lagoon are proposed to
increase fetch and to promote wind-driven circulation under closed lagoon mouth
conditions. Because of the increased fetch, it is expected that the currents driven by
summer winds will more effectively reduce stagnation and increase oxygen availability
in the lower depths of the lagoon through improved horizontal mixing.

Eastern Channel

The existing boathouse channel adjacent to the Adamson House on the eastern side of
the lagoon is proposed to be deepened and re-contoured due to sedimentation that has
naturally occurred. This will re-create mudflat habitat and promote additional water
circulation. The work on the eastern side of the lagoon will utilize hand crews and low
tide windows. Dewatering will not be necessary for work on the eastern side of the main
lagoon channel. Additionally, salvaged native trees are proposed to be placed on the
channel slope and along the lagoon edge on the eastern side of the main channel to
create localized scour in specific areas (i.e., the backchannel on the eastern side of the
lagoon), to focus stream flows towards the main channel, to reinforce channel slopes,
and to provide roosting habitat for avian species and cover for tidewater goby and
steelhead trout.

2. Dewatering Plan

The 12 acres on the western side of the lagoon (“western lagoon complex”) will be
included in the grading operation and will require dewatering. A small portion of the
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eastern side of the lagoon will be hand excavated during low tide and will not require
dewatering. All grading operations in the western lagoon complex will occur after the
project site is dewatered to allow for construction inspection, species relocation, and to
avoid turbidity. All construction is proposed to occur in dry areas only.

The applicant evaluated the alternative of working from the shore, but excavation
equipment working from the shore would not have the adequate mechanical reach to
complete the required grading in the center of the western lagoon area. Dry jetties were
also considered to allow equipment access, but this method was rejected because this
method would require the import of additional temporary jetty material and extend the
overall construction window. Therefore, the applicant has proposed grading directly in
the western lagoon complex after dewatering.

To dewater the western lagoon complex and provide a physical barrier to the main
lagoon, a temporary earthen berm/ dike is proposed to be constructed. The temporary
berm will connect one shore to the other to isolate the main lagoon from the project
area. The berm will be installed either when the lagoon mouth is closed and water will
be pumped out while the dike is constructed (expected during the dry summer months)
or when the lagoon mouth is naturally in an open lagoon condition during the low tide
where the lagoon has been naturally breached and there is little or no water in the
lagoon. It is likely that the lagoon mouth will be in a closed condition when work for the
project occurs during the proposed timeframe, between June 1st and October 15th,
because this the dry season when flow inputs from Malibu Creek are at their lowest.
However, it is possible that the lagoon mouth could be in a naturally open condition.

Dewatering and Placement of Temporary Interior Berm

The temporary interior dike/berm will need to be constructed in a wet environment. The
western lagoon complex is proposed to be pumped to lower and hold the water surface
to an elevation of 3 feet to expose the temporary berm foundation material. Prior to
dewatering, fish biologists will conduct sweeps to clear the construction area and
relocate aquatic species prior to placement of geotextile or fill material, as further
described below. Material will be placed in 6 inch lifts and compacted to minimize
seepage for the duration of construction. Material will be added repeatedly as the dike
settles and is compressed. The soil will be confined to a geotextile so sediment will not
escape. A turbidity curtain is proposed to be installed and maintained during
construction and operation of the dike. The construction window for the temporary berm
is approximately 12 to 16 hours. Dewatering will maintain the barrier beach and is not
proposed to contribute to a potential breach of the lagoon mouth.

The applicant expects that temporary pumps will need to run 24 hours a day for
approximately 1 week at a flow rate of up to 25 cfs (11,250 gpm) to achieve elevation 3
ft. in the lagoon. The temporary pumping rate will vary based on the Malibu Creek flows
and the rate at which seepage will enter the lagoon during pumping operations.
Pumping rates will exceed the creek surface flow rates and groundwater inflows. The
applicant expects these flows to be approximately 6 cubic feet per second (cfs) (3.5 cfs
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average creek flow in addition to 2.5 cfs groundwater inflow). Although the actual
pumping may only take 3 days, the applicant proposes a one week timeframe estimate
to allow for management of intake fish screens and potential shutdowns for debris
removal and maintenance.

Filtration is proposed to capture 100% of the target contaminants, including but not
limited to: nutrients, bacteria, sediment, and metals. Pumped water will be filtered and
tested before discharge to Santa Monica Bay in order to meet RWQCB standards,
described below. Pre-filtration would be accomplished using flow-through over and
under design weir tanks (e.g. “Baker tanks”). Secondary filtration would be conducted
using a two-step process with bag filtration followed by particulate filtration to remove
solids from the flow stream. The final treatment will be accomplished using carbon and
resin vessels for collecting remaining contaminants and removing bacteria and
nutrients. All used filter media and sediment will be disposed of at an approved landfill
outside of the coastal zone.

All pumping operations will be tested and monitored to ensure that water quality
standards for the Santa Monica Bay are met during construction operations. The
California Regional Water Quality Control Board (“Regional Water Board”) has
approved dewatering discharges into the Pacific Ocean under the General National
Pollutant Discharge Elimination System (“NPDES permit’) and Waste Discharge
Requirements. (NPDES No. CAG994004, CI-9573, March 9, 2010). The NPDES permit
authorizes California Department of Parks and Recreation to discharge up to 1.3 million
gallons per day (MGD) of treated water into the Santa Monica Bay and the permit
provides discharge limitations for specific constituents, including: total suspended
solids, turbidity, biological oxygen demand (BOD), oil and grease, settleable solids,
sulfides, phenols, residual chlorine, copper, and fecal coliform. The Regional Water
Board’s approval also requires the applicant to comply with a monitoring and reporting
program (CI-9573). Several sampling “tap” locations are proposed so that the treatment
efficiency may be monitored. Treatments “taps” are proposed to be located prior to any
pre-filtration, in between each treatment phase, and prior to discharge at the permitted
outfall location. The treatment filtration system is designed to maintain flow and
discharge back to the construction area if test results indicate treatment is not adequate.
Any exceedence of water quality levels as described in the permit will require immediate
reduction of flow rate and re-routing of flows back to the construction area, and
potentially shut down of dewatering operations until the treatment process can meet the
permitted discharge thresholds.

Western Lagoon Complex Dewatering

Once the lagoon is lowered and the temporary interior berm/dike is constructed,
pumping operations will be moved to the construction side of the lagoon (12 acres) and
pumping rates will be greatly reduced and only required to manage the groundwater
inflow to maintain a dry working area. The applicant has provided detailed data (See
Substantive File Documents. Jan. 2009 Dewatering Plan) regarding flow rates into the
lagoon. As each channel element is constructed, it is expected that excavation would
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intercept the groundwater table and daylight seepage into the work area. Typical
channel elements are 400 feet in length (800 feet, both sides) and the exposed seepage
height on the bank would be 4 feet on average. A total of 3200 square feet would
contribute at a rate of 0.000769 ft/sec generating an expected dewatering flow rate of
approximately 2.5 cfs (1125 gpm). Pumping operations will be moved back to the main
lagoon and rates increased to 25 cfs again to help equalize water levels during the
temporary interior dike removal.

Dewatering Species Protections

Several aquatic species occupy the lagoon and need to be protected during the
construction operations. Aquatic species relocation is required by the US Fish and
Wildlife Service and by the National Marine Fisheries Service, as well as by Special
Condition Four (4) of this permit, including pre-construction and post-construction
monitoring, and pre-construction capturing, exclusion, and relocation. During the
pumping periods, tidewater goby and steelhead juveniles will be of specific concern.
Pumps will require isolation to avoid contact with these species. Individual pump intake
screens or screen intake galleries are proposed to meet the maximum screen opening
and approach velocity criteria.

Re-watering the Western Lagoon Complex

To re-water the western lagoon, the main lagoon elevation will be pumped to the
filtration tanks in order to lower the lagoon to an elevation of 3 feet. The temporary
interior berm can then be removed, reducing the top elevation of the berm from 10 feet
to 5 feet to provide a low stable working surface for heavy equipment (e.g. hydraulic
excavator). At the location of the connecting channel excavation, the dike would be
lowered an additional 1 foot over a width of 100 feet, centered on the proposed channel
alignment. This would create a small spillway toward the dry construction area. The
pumping area would then be reduced to regulate the flow into the western lagoon until
an elevation of 3 ft. is achieved. The spillway would be observed to ensure that erosion
does not occur during this operation. It may become necessary to pump water into the
western lagoon area to avoid spillway erosion hazards. When an elevation of 3 feet is
achieved in the western lagoon, pumping rates in the main lagoon would be restored to
maintain its elevation of 3 ft.

When the western lagoon re-contouring and grading is complete, grading for the main
channel that will connect the western lagoon to the main lagoon will be conducted. The
temporary dike located at the mouth of the main channel will be removed to finished
grade over approximately a length of 150 ft.. After the western lagoon is open to the
tidal cycle, water surface elevations are expected to naturally equalize. A fish biologist
would perform fish rescues within the area of the turbidity curtain prior to excavation of
the last channel segment and final removal of the temporary dike. The removal of the
dike would occur in wet conditions until final grade is achieved. Turbidity curtains would
remain in place for at least 24 hours following excavation operations to allow some
clarity to return. Working from both banks, the remaining footprint of the temporary
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interior dike would be excavated to achieve the final construction grades. The turbidity
curtains would then be removed and water allowed to flow freely between the main
lagoon and the western portion of the lagoon. Pumping operations will cease and the
lagoon will be allowed to flood to a pre-project “closed” condition.

3. Habitat Restoration and Revegetation Plan

The proposed revegetation plan includes the initial planting and reestablishment of
native vegetation within the lagoon and its surrounding upland areas, as well as ongoing
maintenance and management activities to ensure that the restoration objectives are
achieved. Vegetation restoration activities include appropriately designed
slopes/elevations and sediment types, topsoil and sediment salvage and management,
restoration planting and natural establishment, maintaining unvegetated habitat areas,
minimizing habitat loss from seasonal inundation, and long-term habitat maintenance.
The applicant has submitted a planting program, including salt panne, low marsh, mid-
high marsh, high marsh transitional, and coastal scrub habitats. (Exhibits 11-17)

4. Public Access Trail and Public Interpretive Amenities

The applicant proposes to improve the existing path around the perimeter of the lagoon
and proposes to develop educational and interpretive improvements and other public
amenities along the perimeter of the lagoon restoration area (Exhibits 4 and 18). These
educational/interpretive elements will include pathways, various forms of educational
and viewing platforms, a bird watching blind, a shade canopy, interpretive displays of
the topography and function of the lagoon and watershed and outdoor seating
elements. (Exhibit 18)

Shade Canopy

A steel shade canopy is proposed to be located adjacent to the parking area at the
location of the existing interpretive node to partially shade the semicircular concrete
seating. The canopy design is an abstract design of a kelp forest. The shade structure
will consist of a horizontal surface of approximately 900 sqg. ft. of .5 inch steel plate in
the abstract design of a kelp forest and supported by 12 ft. tall, 6 in. diameter steel pipe
columns. The width, height, and placement of the columns will preserve the integrity of
the view of the lagoon from the parking area. The surface below the shade canopy is
decomposed granite.

Watershed Fountain

A 6 ft. by 8 ft. topographic model of the Malibu Creek watershed will be located at the
south end of the current parking access roundabout. The metal casting will be
supported by a solid, stone surfaced base to a height about two feet above grade. A
tubular metal pipe will be located a few inches from the edge of the model at railing
height and surround most of the watershed model. The pipe will be perforated in order
to emit a spray of water when a valve is opened (visitor operated), so that the water mist
will fall on the topography, collect in the basin, and drain to the lowest point of the model
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(the lagoon), and then spill into a trench drain corresponding to the shoreline and then
track to a drainage swale, mimicking the function of the watershed. The paths leading to
and from the watershed fountain will be decomposed granite throughout, except for the
immediate area surrounding the fountain, which will consist of concrete pavers and
sloped to drain. The concrete paver area will be approximately 250 sq. ft.

Summer Clock and Winter Platform

To the south of the watershed display, three paths diverge and extend to the south. A
10 ft.-wide road with 5 ft. in width of decomposed granite will be constructed at the
westernmost path to allow access for lifeguard use, State Parks, and rescue operations.
This access road will be blocked by a steel access gate and used as the express route
for emergency access.

The middle and easternmost pathways are part of an interpretive route. The middle path
is separated from the access road by an earthen berm. A small seating area will be built
into the east face of the berm with decomposed granite and lengths of benches cut from
tree logs reclaimed from the previous interpretive area onsite. The middle path is at an
elevation of 10 ft. and above the level of the lagoon, which peaks at 9 ft. before the
berm is breached. The middle path also provides a view during the summer season
when the lagoon is closed from tidal influence of the east path, also known as the
“Summer Clock.” The Summer Clock is a very gradually sloping, 180 ft.-long path
designed to provide access to the edge of the tidal marsh during open lagoon conditions
and to show the daily rising of the lagoon during the summer season, as the dry season
flows slowly fill the lagoon. The increase in lagoon elevation will be evident because the
water will advance a foot along the path for every three-tenths of an inch of surface
elevation change.

During the winter season, when the lagoon is open to tidal influence, the path will
provide access to the winter platform, at an approximately 7 ft. elevation, equal to or
above the highest seasonal tides. A circular set of terraces will be located adjacent to
the platform with edging designed to separate and show the species of vegetation
common to the low, middle, and high elevation marsh communities. The platform and
marsh terraces will be cut into a steeply sloping bank. A second sloping path (1:20) will
provide a means of ingress and egress to and from the south.

These paths will be surfaced with removable precast concrete pavers and suspended
on short piers to allow for subsiding tides and draining lagoon flows and silts to drain
through and beneath the paths and platform. The total area of the concrete pavers and
4 ft. wide paths is 1,600 sq. ft. The short section of the summer clock ramp (from 9 ft. to
10 ft. in elevation) that slopes at 1:12 will have level landings and steel handrails for
compliance with ADA requirements.

Bird Watching Blind

A public bird watching blind will be constructed south of the Summer Clock where a
path leading from the main access road and walking path to a slightly elevated area
located opposite one of the proposed lagoon islands. The blind will consist of vertical
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arcing steel supports at 4 ft. on center along the perimeter of the viewing area. Light
stainless steel cables will span in a 16 inch diagonal grid between the vertical elements,
creating a frame against which native mulefat stalks will be planted and trained against
the form in order to create the appearance of a natural vegetative barrier. The mulefat
stalks will be tied against the cable form in various ways to provide opening in the
vegetation for viewing the lagoon. The supporting structure will vary from about 4 ft. to a
maximum of 12 ft. in height, roughly corresponding to the height of mature mulefat
plantings, and will be approximately 88 ft. in length.

Picnic Area

Four concrete picnic tables will be located in a decomposed granite surfaced area, with
berms covered with planted live oaks and associated understory plant species, and
drainage swales containing sycamore trees, as shown the planting plan. (Exhibits 12-
17)

Perimeter “Adamson House” Wall

A six ft.-high concrete masonry wall will be constructed the length of the southern
boundary of the western lagoon complex, adjacent to the various fencing and wall types
of different heights that currently exist. The wall will serve as a buffer between the public
park and the residential neighborhood located immediately to the south. The wall is
proposed to be approximately 880 ft. long and is designed to match the perimeter of the
historic Adamson House with embedded tile and rock elements. A decomposed granite
path will be constructed along the wall and will meander through the area. In response
to the applicant's discussions with several concerned residents of Malibu Colony
regarding drainage concerns, the applicant has modified the design of the proposed
wall to add several openings along the bottom of the wall to facilitate stormwater
drainage flows by allowing for a 50% open condition at grade between masonry piers.
This will be accomplished by creating 8” by 8” openings at 16” on center along the
length of the wall, with the bottom of the masonry opening just below grade so that a
minimum 4” vertical clearance from grade to the wall above, and 8” of clear width is
maintained. Drainage from the property line through the wall will be diverted to a series
of vegetated drainage swales (approx. 800 ft. long, with width varying between 6 to 10
ft.) running parallel to the wall face on the north side. The swales will also collect
surface water runoff, as well as runoff from two stormwater discharges from the Malibu
Colony. The drainage swales will link east to west, ultimately reaching two larger swales
at the southeast corner of the property where they will enter a filter and drain system.
The project engineers estimated peak flows from Malibu Colony to quantify the potential
for surface sheet drainage and determined the new wall design and swale to be
adequate for a 50 year storm event. (ICF International Memorandum, dated September
3, 2010, see Substantive File Documents)

Watershed Overlook

A 600 sq. ft. decomposed granite overlook platform will be constructed to provide a view
up the canyon to the north. The platform will be mostly located at grade except for 20 ft.
of one side of the platform. The northeast corner of the platform will be constructed to
extend over the grade below to a maximum height of approximately 3 ft. and supported
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by a concrete slab that is molded to form a concrete bench at the east end of the
platform. The two exposed and elevated lengths of the platform will have a perimeter
railing system consisting of steel stanchions and horizontal stainless steel cables, the
top surface of which will be concrete cast within a steel angle with impressions of
natural elements cast into the top to match the theme established by the existing
concrete seating near the parking area.

Observation Platform (East of Parking Area)

The observation deck will consist of a semi-circular decomposed granite surface edged
by an elevated radial patterned composite deck varying in width from 4 feet to 7 feet
with a total deck area of 380 sq. ft. The decomposed granite will be constructed flush
with the decking surface. The deck will be approximately 2 ft. to 3 ft. above grade. The
railing system for the deck will consist of steel stanchions and horizontal stainless steel
cable, the top surface of which will be concrete cast within a steel angle with
impressions of natural elements cast to match the other concrete elements of the
project.

5. Project Monitoring

The applicant has proposed a long-term program to monitor the physical conditions (i.e.
bathymetry, sediment samples, grain size), water quality, and biological conditions
(marsh vegetation, fish, benthos, aquatic vegetation, and birds) of the restored lagoon
over a five year period. The project proposal includes semi-annual physical condition
monitoring and water quality monitoring, and frequent biological assessments. The
monitoring is proposed for five years after the project is complete. From 2006 to 2008,
the applicant conducted baseline monitoring, including sediment testing, grain size
analysis, and water quality analyses. Water quality has been monitored continuously at
three locations within the lagoon complex since 2006. Additionally, at least two years of
data has been collected as a baseline for aquatic species, and for bathymetry
(transects).

B. PROJECT LOCATION AND BACKGROUND

Malibu Lagoon covers a 31 acre area located at the terminus of the Malibu Creek
Watershed, which is the second largest watershed that drains into Santa Monica Bay.
The tidally influenced area covers approximately 24 acres. The lagoon drains into the
Santa Monica Bay at Surfrider Beach in the City of Malibu. Malibu Lagoon State Beach
is managed and operated by the California Department of Parks and Recreation (“State
Parks”). It is bordered to the north by the Pacific Coast Highway (PCH), to the west by a
gated residential community (“The Colony”), “and to the south by a finger of the Malibu
Colony (south of the western portion) and the Pacific Ocean (south of the main lagoon).
The lagoon is ecologically significant because it is one of the last remaining wetlands
within Santa Monica Bay and hosts a variety of avian and aquatic species of statewide
and regional significance. The lagoon waters seasonally fluctuate between a freshwater,
brackish water, and saltwater environment depending on the flow regime in Malibu
Creek, the height of the beach barrier, and the diurnal tides of the ocean. The current
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lagoon configuration does not provide an adequate and fully functional lagoon habitat
regime that historically naturally existed at this site mainly because of poor circulation.
The proposed project will re-contour the 12 acre western portion of the lagoon to restore
tidal complexity, improve the hydraulic circulation and enhance aquatic habitat structure
and diversity.

The lagoon mouth is either open or closed depending on the height of the barrier beach.
When the lagoon mouth is open, the hydraulics are dominated by freshwater creek
flows during flood events and during low tides, and by the inflow of saltwater during high
tides. When the lagoon mouth is open, the lagoon can drain to an elevation of 0 ft. and
match the lowest daily tide. During a majority of the season when the mouth is open
(winter season), the barrier beach is naturally maintained at an elevation of 3 ft. Tides
enter the lagoon twice a day and flood the project area to an average elevation of 6 ft.,
with the extreme high tides reaching approximately 8 ft. When the lagoon mouth is
closed, the lagoon stores water flowing from Malibu Creek, runoff from PCH, runoff from
the adjacent neighborhood, groundwater seepage, and maintains an elevation of
approximately 9 ft. above mean high tide. Water quality in the lagoon during the closed
condition is generally poor and exceeds water quality standards set by the Regional
Water Quality Control Board for the Santa Monica Bay.

Site History and Past Commission Action

Malibu Lagoon has been significantly altered from its original condition. The existing 31
acre lagoon contains only a small portion of its historic reach. In 1929, the California
Department of Transportation used the site as a dumping ground during construction of
the Pacific Coast Highway. Since that time, urban development has surrounded the
lagoon, including an adjacent housing development (Malibu Colony) and construction of
the Pacific Coast Highway bridge to the north through the lagoon. Further, a large
portion of the lagoon was filled in during the 1940’s and 1950’s and baseball fields were
constructed.

Coastal Development Permit No. P-79-5515 was approved by the Commission on
August 13, 1979 for a “General Development Plan for Malibu Lagoon Beach” granted to
the California Department of Parks and Recreation. The CDP authorized 60,000 cu.
yds. of excavation of sediment material for the purpose of marsh restoration of which
50,000 cu. yds. of the excavated material disposed of offsite at Malibu Creek State
Park, approximately 6 miles away. The project included creation/restoration of
approximately 7 acres of area (the “western lagoon complex”) that was historically part
of the lagoon but filled in by the California Department of Transportation in 1969 and
preceding years as a result of highway construction. The restoration included 3.5 acres
of permanent lagoon, 6 acres of tidal marsh, and 3.5 acres of upper marsh. Additionally,
a 50-car parking lot adjacent to the marsh area, chemical restroom facilities, a perimeter
road, and an elevated walkway over the marsh were also approved. This CDP approval
was challenged by the Malibu Little League who received a Superior Court order
temporarily suspending the permit and requiring the Commission to review the
Executive Director's determination of compliance with a condition that State Parks
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provide assistance to the Little League organization (who had used the property since
1970) to find an alternative site for ball fields. A permit extension was subsequently
approved by the Commission on August 25, 1982, whereupon the CDP was reissued as
CDP No. 5-81-135E and the lagoon restoration took place in 1983.

In 1986, the Commission approved additional development at the site, including a 1,000
ft. walkway, viewing deck, two stairways, ramp, and underground utilities. (CDP No. 5-
86-143) Various other projects have been approved at Malibu Lagoon State Beach by
the Commission, including restoring 0.60 acres of wetland and creating salt marsh and
dune habitat (CDP No. 5-87-689), breaching the sand berm at the mouth of the lagoon
as a one-time emergency measure to remediate flooding (CDP No. 4-95-242-G),
installing temporary symbolic fencing for the threatened snowy plover (CDP No. 4-08-
015-W and 4-08-085-W), and redirecting the mouth of the Malibu Creek using a tractor
to close the channel in order to direct the flow upcoast as a one-time emergency
measure to remediate flooding (CDP 4-06-051-G). Another partial restoration project
within the lagoon occurred in 1996, pursuant to the Commission approval of Coastal
Development Permit 5-90-1066. This restoration project was implemented by the
California Department of Transportation (CalTrans) and coordinated by State Parks and
the Resource Conservation District of the Santa Monica Mountains. The restoration was
implemented as mitigation for impacts to Malibu Lagoon from construction during the
PCH Bridge Replacement Project. That restoration program included a tidewater goby
habitat enhancement project and a revegetation program.

In the late 1990’s, the California Coastal Conservancy funded a study by the University
of California, Los Angeles to identify restoration goals for the Malibu Lagoon task force.
This led to the preparation of the Malibu Lagoon Restoration Feasibility Study and Final
Alternatives Analysis (see Substantive File Documents). In 2005, the California
Department of Parks and Recreation completed the Malibu Lagoon Restoration
Feasibility Study and Final Alternatives Analysis to assess further restoration of Malibu
Lagoon. This effort involved coordination meetings between the California Department
of Parks and Recreation (State Parks), the California State Coastal Conservancy, Heal
the Bay, the Lagoon Restoration Working Group, and the Malibu Lagoon Technical
Advisory Committee to determine the most ecologically beneficial restoration design
with the least amount of harmful impacts to the lagoon ecosystem, focusing on long-
term habitat and water quality benefits. A Final Environmental Impact Report was
completed for this project dated March 2006. Subsequently, the applicant has obtained
preliminary permit approvals for the project from the Fish and Wildlife Service (FWS),
the National Marine Fisheries Service (NMFS), and the Army Corps of Engineers
(Corps) and permit approvals from the Regional Water Quality Control Board (RWQCB).

The State Coastal Conservancy secured funding from the State Water Resources
Control Board to complete “Phase I|” of the Malibu Lagoon Restoration and
Enhancement Plan, the parking lot relocation, which was completed in 2008. The City of
Malibu approved a Coastal Development Permit Application by the California
Department of Parks and Recreation (CDP NO. 07-012) for “Phase I” of the Malibu
Lagoon Restoration and Enhancement Plan in 2007 to relocate the parking lot for
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Malibu Lagoon State Beach. The City of Malibu simultaneously approved Variance No.
07-024 allowing the parking facilities to be located within the front yard setback and
within a public open space. The City’s CDP authorized the relocation and redesign of
the previously existing parking to allow for additional habitat to be restored in “Phase 2”
of the Malibu Lagoon Restoration and Enhancement Plan, the currently proposed
project. The new parking lot includes permeable pavement, landscaping, and a
stormwater treatment system to treat runoff before it flows to the lagoon. The CDP also
authorized a public use area adjacent to the parking lot with various forms of seating,
the relocation of the vehicular entryway and pedestrian pathway (the primary pedestrian
and vehicle entryway from Pacific Coast Highway), and a new pedestrian footpath and
bridge allowing entry to Surfrider Beach approximately 300 ft. to the southeast.

C. DIKING, FILLING, AND DREDGING OF COASTAL WATERS

The proposed project is located within Malibu Lagoon, a wetland area. Wetlands are
defined in Section 30121 of the Coastal Act as follows:

‘Wetland’” means lands within the Coastal Zone which may be covered periodically or
permanently with shallow water and include saltwater marshes, freshwater marshes,
open or closed brackish water marshes, swamps, mudflats, and fens.

Section 30233 of the Coastal Act allows filling of coastal waters (or wetlands) only where
feasible mitigation measures have been provided to minimize adverse environmental
effects, and for only the following seven uses listed in Section 30233(a) of the Coastal Act:

(1) New or expanded port, energy, and coastal-dependent industrial facilities, including
commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing navigational
channels, turning basins, vessel berthing and mooring areas, and boat launching
ramps.

(3) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural pilings for
public recreational piers that provide public access and recreational opportunities.

(4) Incidental public service purposes, including but not limited to, burying cables and
pipes or inspection of piers and maintenance of existing intake and outfall lines.

(5) Mineral extraction, including sand for restoring beaches, except in environmentally
sensitive areas.

(6) Restoration purposes.

(7) Nature study, aquaculture, or similar resource dependent activities.

As previously described above, the proposed development includes the restoration and
enhancement of Malibu Lagoon to improve the long-term function of the lagoon
ecosystem by recontouring/reconfiguring the lagoon, slopes and channels to increase
hydrologic flow. The project involves approximately 51,200 cu yds. of excavation and
37,500 cu. yds. fill for the purpose of wetland and habitat restoration. Approximately
13,700 cu. yds. of excavated sediment material will be exported from the project site to
an appropriate disposal location. The project also includes implementation of a habitat
restoration plan to replant native wetland and upland plant species and remove non-
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native plant species, construct an public access trail around lagoon with interpretive
public educational/interpretive exhibits and improvements, and implement a long-term
monitoring plan to monitor physical processes, biological changes, and vegetation
restoration of the lagoon over a 5-year period to ensure the success of the restoration
efforts.

Section 30233(a) limits dredging and fill activities in wetlands to seven allowable uses,
including restoration. In this case, all proposed dredging/grading within wetland areas is
for the purpose of restoration of the lagoon ecosystem. Moreover, the proposed
grading is necessary to improve the circulation of the lagoon in order to increase water
movement, water quality, and the long-term biological productivity of coastal waters.
The project includes an extensive revegetation plan to remove non-native plant species
and plant appropriate native wetland and upland plant species. Thus, the proposed
grading (including all excavation and fill) is clearly an allowable use within a wetland
pursuant to Section 30233(a)(6).

Section 30233 allows grading in a wetland only where there is no feasible less
environmentally damaging alternative to the proposed project. Alternatives to the project
as proposed must be considered prior to finding that a project satisfies this provision of
Section 30233. As noted above, the purpose of the proposed project is restoration and
enhancement of the Malibu Lagoon. The Final Environmental Impact Report (FEIR)
SCH No. 2005101123 found that although the proposed project will, in the long-term,
significantly improve the wetland and upland habitat on site and increase the biological
productivity of coastal waters, the proposed project may result in potential short-term
impacts to sensitive species during initial construction/restoration operations.
Specifically, recontouring of the lagoon banks and slopes would occur in areas where
sensitive fish species are located. In order to avoid such impacts or minimize them to
the maximum extent feasible, the applicant proposes to temporarily relocate the
tidewater gobies, steelhead, and all other aquatic species from the construction areas to
the main lagoon channel. The applicant proposes to accomplish this by seining the work
area to collect the gobies and other species, releasing them behind a blocking net,
constructing a berm to create a complete barrier across the estuary, and then
dewatering the construction area with screened pumps. Moreover, all work involving the
gobies and other sensitive species would be conducted by qualified biologists
authorized by the U.S. Fish and Wildlife Service (USFWS) approval. Additionally, in
order to ensure that the applicant's proposed best management practices are
adequately implemented, Special Condition (4) requires the applicant to submit a Final
Dewatering Plan, for the review and approval of the Executive Director. The plan must
incorporate all USFWS requirements into the plan for species removal and relocation,
and the special condition also requires pre-construction surveys, construction personnel
training, biological supervision of species removal and relocation, post-construction
surveys, and post-project monitoring reports. In addition, these plans must be approved
by the project engineers, consistent with their recommendations in the engineering and
hydrological reports prepared for this project, as described in Special Condition Eight

(8).
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As noted above, grading and recontouring the lagoon is integral to the proposed
project’'s main objective to expand lagoon capacity, enhance circulation, and restore
habitat. Any project alternative including excavation of the estuary banks would require
dewatering of the estuary and grading and its attendant impacts on tidewater gobies
and other aquatic and terrestrial species. The “no project” alternative would avoid short-
term impacts to sensitive aquatic and terrestrial species from grading, dewatering, and
construction noise. However, the “no project” alternative would not meet any of the
goals of the proposed project, including the long-term improvement of both water quality
and enhancement of wetland and upland habitat areas on site. Failure to implement the
proposed project would result in the continuation of the degraded condition of the
lagoon and its surrounding upland habitat areas and would not resolve the current
problems on site, including poor circulation, eutrophication, sedimentation, poor water
quality, lack of species diversity, and diminished quality of aquatic and riparian habitat.
Overall, the proposed project is expected to have long-term beneficial impacts on the
tidewater goby population and populations of other sensitive species with minimal short-
term impacts from recontouring and revegetating the lagoon. The project includes
removal of non-native species and implementation of a detailed restoration program
using locally sourced native plantings. Discussion of the long-term benefits of this
project are discussed in the September 22, 2010 memorandum prepared by the
Commission’s Ecologist, Dr. Jonna Engel (hereinafter “Dr. Engel Memorandum”), which
is incorporated as if set forth in full herein. Thus, the Commission finds that there is no
less environmentally damaging alternative.

Section 30233 requires that adequate mitigation measures to minimize adverse impacts
of the proposed project on habitat values shall be provided. The applicant has
incorporated numerous mitigation measures in the proposal, including erosion control
measures, revegetation of the lagoon banks with emergent wetland and riparian
vegetation (Exhibit 6), and the proposed dewatering and aquatic species protection
plan described above. Special Condition Fourteen (14) incorporates, by reference, all
of the mitigation measures listed in Final Environmental Impact Report SCH No.
2005101123, as special conditions of the subject permit. Additionally, Special
Conditions Six (6) and Seven (7) require additional monitoring and reporting relating
to the success of lagoon physical hydrology, revegetation, aquatic, and terrestrial
species and also require corrective action if results indicate that the lagoon is not
functioning as expected and success criteria is not met. Therefore, the Commission
finds that, as conditioned, the project will provide adequate mitigation measures to
minimize adverse impacts on habitat values and no net loss of wetland area or function
will occur as a result, as required by the third test of Section 30233.

Due to the reasons discussed above, the Commission finds that the proposed project,

as conditioned, is consistent with 830233 of the Coastal Act and with all relevant
policies of the adopted City of Malibu Local Coastal Program.

D. WATER QUALITY

The Malibu LCP incorporates Section 30231 of the Coastal Act, which states:
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The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of waste
water discharges and entrainment, controlling runoff, preventing depletion of ground
water supplies and substantial interference with surface water flow, encouraging
waste water reclamation, maintaining natural vegetation buffer areas that protect
riparian habitats, minimizing alteration of natural streams.

Further, the following LUP water quality policies are applicable:

3.100

3.102

3.110

3.111

3.125

3.126

3.127

New development shall be sited and designed to minimize impacts to water
guality from increased runoff volumes and nonpoint source pollution. All new
development shall meet the requirements of the Los Angeles Regional Water
Quality Control Board (RWQCB) in its the Standard Urban Storm Water
Mitigation Plan For Los Angeles County And Cities In Los Angeles County
(March 2000) (LA SUSMP) or subsequent versions of this plan.

Post-construction structural BMPs (or suites of BMPs) should be designed to
treat, infiltrate, or filter the amount of stormwater runoff produced by all storms
up to and including the 85" percentile, 24-hour storm event for volume-based
BMPs and/or the 85" percentile, 1-hour storm event (with an appropriate safety
factor, i.e. 2 or greater) for flow-based BMPs. This standard shall be consistent
with the most recent Los Angeles Regional Water Quality Control Board
municipal stormwater permit for the Malibu region or the most recent California
Coastal Commission Plan for Controlling Polluted Runoff, whichever is more
stringent.

New development shall include construction phase erosion control and
polluted runoff control plans. These plans shall specify BMPs that will be
implemented to minimize erosion and sedimentation, provide adequate
sanitary and waste disposal facilities and prevent contamination of runoff by
construction chemicals and materials.

New development shall include post-development phase drainage and polluted
runoff control plans. These plans shall specify site design, source control and
treatment control BMPs that will be implemented to minimize post-construction
polluted runoff, and shall include the monitoring and maintenance plans for
these BMPs.

Development involving onsite wastewater discharges shall be consistent with
the rules and regulations of the L.A. Regional Water Quality Control Board,
including Waste Discharge Requirements, revised waivers and other
regulations that apply.

Wastewater discharges shall minimize adverse impacts to the biological
productivity and quality of coastal streams, wetlands, estuaries, and the ocean.
On-site treatment systems (OSTSs) shall be sited, designed, installed,
operated, and maintained to avoid contributing nutrients and pathogens to
groundwater and/or surface waters.

OSTSs shall be sited away from areas that have poorly or excessively drained
soils, shallow water tables or high seasonal water tables that are within
floodplains or where effluent cannot be adequately treated before it reaches
streams or the ocean.



4-07-098 (State Parks)
Page 45

3.131 The construction of private sewage treatment systems shall be permitted only
in full compliance with the building and plumbing codes and the requirements
of the LA RWQCB. A coastal development permit shall not be approved unless
the private sewage treatment system for the project is sized and designed to
serve the proposed development and will not result in adverse individual or
cumulative impacts to water quality for the life of the project.

3.141 Applications for a coastal development permit for OSTS installation and
expansion, where groundwater, nearby surface drainages and slope stability
are likely to be adversely impacted as a result of the projected effluent input to
the subsurface, shall include a study prepared by a California Certified
Engineering Geologist or Registered Geotechnical Engineer that analyzes the
cumulative impact of the proposed OSTS on groundwater level, quality of
nearby surface drainages, and slope stability. Where it is shown that the OSTS
will negatively impact groundwater, nearby surface waters, or slope stability,
the OSTS shall not be allowed.

The Commission recognizes that new development has the potential to adversely
impact coastal water quality and aquatic resources because changes such as the
removal of native vegetation, the increase in impervious surfaces, and the introduction
of new uses cause increases in runoff, erosion, and sedimentation, reductions in
groundwater recharge and the introduction of pollutants such as petroleum, cleaning
products, pesticides, and other pollutants, as well as effluent from septic systems.

In this case, the proposed development is the restoration and enhancement of Malibu
Lagoon, a degraded lagoon ecosystem that is currently characterized by poor water
guality conditions due in part to inflow of nutrient and pollutant rich water from Malibu
Creek including urban runoff, storm drainage, and groundwater inputs. Currently, the
water quality in the lagoon fails to meet Regional Water Quality Control Board standards
for concentrations of various constituents and pollutants. The proposed reconfiguration
of the lagoon and hydrological system is expected to improve circulation and result in
improved water quality. However, the temporary dewatering of the 12 acre western
lagoon complex may result in potential short-term adverse impacts to water quality in
other portions of the lagoon and to Santa Monica Bay due to increased disturbance
during construction. As explained below, the discharges from dewatering the western
portion of the lagoon are regulated by the California Regional Water Quality Control
Board and will be treated according to the standards outlined in the approved National
Pollutant Discharge Elimination System Permit (“NPDES Permit”). Moreover, although
the proposed restoration activities may result in some short-term construction impacts to
water quality, the proposed project is expected, in the long-term, to significantly improve
the circulation of the lagoon in order to increase water movement, water quality, and the
long-term biological productivity of coastal waters. Dr. Engel’'s September 22, 2010
memorandum evaluates various technical studies of Malibu Lagoon and explains how
the impaired water quality has negatively impacted the marine ecosystem. According to
the studies evaluated in the memorandum, sediment samples obtained in the western
channels of the lagoon contained very fine particles that were high in organic matter,
reflecting poor circulation. Releases of the stored nutrients within the fine sediments
trigger growth of primary producers, creating hypoxic water conditions, which in turn
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may contribute to the low infaunal and epifaunal invertebrate diversity found in the
lagoon. Lagoon water quality is discussed in detail below.

1. Hydrologic Connectivity of Malibu Lagoon

Malibu Lagoon is influenced by streamflow inputs, tides, and wave action. In the rainy
winter season, streamflows in Malibu Creek are higher. As noted above, Malibu Creek
inputs in the lagoon include flows from surface water runoff, discharges from Tapia
Wastewater Treatment Plan, and seepage from groundwater. Malibu Creek has the
potential to discharge large storm flows that generally occur in the late fall and winter
months and these flows can contribute to the lagoon mouth opening. The Las Virgenes
Municipal Water District Tapia Water Reclamation Plant (LVMWD) is permitted to
discharge only during the rainy season, from November 15" through April 15™. LVMWD
is permitted to discharge in the summer months only during a rain event or when flows
are measured below 2.5 cubic feet per second (cfs). When flows are measured below
2.5 cfs, LVMWD is required to discharge approximately 1cfs until those flows daylight at
Serra Retreat Bridge which triggers a stoppage of this regulated discharge. These flows
are required by the RWQCB to augment naturally occurring flow in order to protect
steelhead trout. By the time these flows reach the lagoon, as little as 1.2 cfs will typically
pass through the lagoon as surface flow. The mean daily flows from the creek were
calculated from data collected between 1931 to 2009 from June to October and
measured to be approximately 3.5 cfs.

During the spring months and drier summer months, the force of the streamflow
decreases, the lagoon mouth may close. When the mouth is closed, poor circulation
and warmer temperatures leads to eutrophication, which in turn degrades water quality
and aquatic habitat. Increases in dry season runoff in Malibu Creek watershed could
impact lagoon water levels which could cause a breach in the summer of the closed
lagoon. Additionally, summer breaching has occurred in the past informally by local
beachgoers or others.

2. Lagoon Water Quality

A key objective of the proposed project is to improve water quality in the lagoon by
increasing circulation of water in the lagoon. Water quality in the lagoon when the
lagoon is closed is generally poor since creek flows, local runoff, and seepage from
poorly functioning residential and commercial septic systems is collected and held by
the lagoon. The water quality objectives for nutrients, including nitrate and phosphate,
are regularly exceeded.

a. TMDL Water Quality Targets
Malibu Lagoon and Malibu Creek are listed as impaired water bodies under Section

303(d) of the Clean Water Act. Malibu Lagoon is listed as impaired by enteric viruses,
eutrophication, high coliform counts, and pH. Malibu Creek is listed as impaired by high



4-07-098 (State Parks)
Page 47

coliform counts, nutrients (algae), and scum/unnatural foam. TMDL’'s to address
nutrients and bacteria impairment within the Malibu Creek Watershed, including the
lagoon, were adopted by the Los Angeles Region of the California Regional Water
Quiality Control Board in 2003.

(i) TMDL for Nutrients in the Malibu Creek Watershed

The numeric targets for nitrogen and phosphorus in the Malibu Creek watershed
established are provided in Table 1, below. These targets were established to reduce
nutrient loading in the watershed to achieve the beneficial uses for the waterbodies, and
consider seasonal variations in nutrient concentrations. The RWQCB has eliminated
winter limits as data has shown that algal and nutrient impairments exist in both winter
and summer.

Table 1. TMDL Targets for Nutrients

Summer Winter
(April 15 to November 15) (November 16 to April 14)
Total Nitrogen (mg/L) Total Total Nitrogen
Phosphorus (mg/L)
(mg/L)
1.0 0.1 8.0

Existing Water Quality Conditions- Nutrients

Previous studies have shown that excessive inputs of nutrients (nitrogen and
phosphorus) into the lagoon from the surrounding watershed can result in nuisance
algal blooms, objectionable odors, low dissolved oxygen concentrations, and fish Kkills.
The primary sources of nitrogen to the lagoon include septic systems, surface runoff,
and sediment release. The primary sources of phosphorus to the lagoon include septic
systems, upland systems, surface runoff, and sediment release.

Average lagoon values recorded by Ambrose and Orme (2000) during the summer
months were 1.39 mg/l for nitrogen and 0.49 mg/l for phosphorus. The average winter
concentrations measured by Ambrose and Orme were 4.0 mg/l for nitrogen and 0.63
mg/l for phosphorus. Water quality sampling conducted by the LVMWD in the lagoon
(station HtB-20) between April and September 2003, reported a combined nitrate-N plus
nitrite-N concentration of from 0.10 to 2.5 mg/l and ammonia-N from 0.005 to 0.1 mg/l.
Additional surface water quality sampling was conducted by the Malibu Creek
Preservation Company LLC in the Lagoon west of the Malibu Creek Plaza from
February 2003 to December 2003. Samples collected from this location in February,
October, November, and December of 2003 reported total N concentrations ranging
from 1 mg/l to 4 mg/I.
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Sampling in groundwater monitoring wells conducted by Stone (2004) reported mean
total nitrogen concentrations for the 3 monitoring wells located along the southern (C-1
and C-2) and northwestern shoreline (P-7) of the lagoon ranging from 0.80 mg/l to 6.47
mg/l. Maximum and minimum total nitrogen concentrations reported at these locations
are provided in Table 2, below.

Table 2. Total Nitrogen Concentrations

Minimum Mean Maximum
# of Total N Total N Total N
Well ID Samples (mgl/l) (mg/l) (mgl/l)
C-1 12 3.2 6.47 10.62
C-2 12 0.55 1.01 1.93
P-7 12 0.18 0.80 1.65

(ii.) TMDL for Bacteria/Coliform in the Malibu Creek Watershed

The numeric targets for bacteria in the Malibu Creek watershed established by the U.S.
Environmental Protection Agency (EPA) are provided in Table 2, below. These targets
were established to protect water contact recreational use in the watershed.

Table 3. TMDL Targets for Coliform

Parameter Geometric Mean Single Sample
Total 1,000 10,000 or 1,000 if FC/TC
>1.0
Fecal 200 400
Enterococcus 35 104

Existing Water Quality Conditions- Bacteria

The bacteria TMDL for the Malibu Creek watershed estimate that 158,000 billion counts
of fecal coliform are present in the lagoon, annually. Bacteria are transported into the
lagoon from the surrounding watershed through wastewater treatment discharges into
Malibu Creek, and leaching from septic systems located in the immediate vicinity of the
lagoon.

Surface water quality sampling conducted by the Malibu Creek Preservation Company,
LLC in the Lagoon west of the Malibu Creek Plaza from February 2003 to December
2003 reported Enterococcus counts ranging from 52 MPN/100 ml to greater than
2,419.2 MPN/100 ml. The highest counts occurred in June, July, and August.

Sampling in groundwater monitoring wells conducted by Stone (2004) reported mean
total coliform concentrations for the 3 monitoring wells located along the southern (C-1
and C-2) and northwestern shoreline (P-7) of the lagoon ranging from 8 MPN/100 ml to
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57 MPN/100 ml. Maximum and minimum total coliform concentrations reported at these
locations are provided in the Table 4, below.

Table 4. Total Coliform Concentrations

Minimum Mean Maximum
Total Total Total
Coliform Coliform Coliform
# of (MPN/100 (MPN/100 (MPN/100

Samples ml) ml) ml)
C-1 12 ND 8 22
C-2 12 ND 14 50
P-7 12 ND 57 1600

Mean fecal coliform levels ranged from 3 MPN/100 ml to 9 MPN/100 ml, and mean
Enterococcus concentrations ranged from 31 MPN/100 ml to 38 MPN/100 ml at these
locations. Maximum and minimum fecal coliform and Enterococcus concentrations
reported at these locations are provided in Table 5 and Table 6, below.

Table 5. Fecal Coliform Concentrations

Minimum Mean Maximum

Fecal Fecal Fecal

Coliform Coliform Coliform
# of (MPN/100 (MPN/100 (MPN/100

Well ID Samples ml) ml) ml)
C-1 12 ND 3 6
C-2 12 ND 7 8
P-7 12 ND 9 50

Table 6. Enterococcus Concentrations

Minimum Mean Maximum
Enterococcus Enterococcus Enterococcus
# of (MPN/100 (MPN/100 (MPN/100
Well ID  Samples ml) ml) ml)
C-1 12 ND 31 649
C-2 12 ND 32 2419
P-7 12 ND 38 722

3. Circulation Improvements

Currently, the channels of the western lagoon are configured to receive storm flows, but
are mostly sheltered from scouring by tides or streamflows due to the lack of hydraulic
connectivity with the main lagoon area. The proposed project includes creating a new
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deepened channel along the southern edge of the western lagoon complex. This
channel would serve as the single main exit and entrance for water conveyed in and out
of the west lagoon complex. Under open conditions, the tidal circulation would be
expected to improve due to increases in flows around the western arms. Under closed
conditions, the new channel in the western portion of the lagoon would allow for
increased wind-generated wave and water movement. Upstream sources of pollutants,
including nitrogen and phosphorous, would still impact water quality in the lagoon.
However, the proposed project is expected to reduce eutrophic conditions due to better
circulation and result in overall improved water quality. Additionally, the new
configuration is expected to direct storm delivered sediments more directly to the ocean
and reduce the amount of fine sediments retained within the lagoon.

4. Lagoon Dewatering for Construction

The 12 acres on the western side of the lagoon will be subject to the proposed grading
operation and will require dewatering in order to allow restoration/construction activities
to occur. All grading operations in the western lagoon complex will occur after the
project site is dewatered to allow for construction inspection, species relocation, and to
avoid turbidity. All construction and heavy equipment operation is proposed to occur in
dry (dewatered) areas only.

Hydrologic connectivity is a key factor in determining the quantity of water expected to
be encountered during dewatering operations. The potential flow rates are variable and
range between 10 ft/day and 123 ft/day. The mean flow rate between these two
numbers is 2.5 cfs (66.5 ft/day) and is presented by the applicant as the basis for the
dewatering calculations. Dewatering is proposed to be minimized by using a phased
grading approach and the entire west area will not be open to dewatering activities all at
one time. As each channel element is constructed, each side of the excavation is
expected to intercept the groundwater table and daylight seepage into the work area.
Typical channel elements are 400 ft. in length (800 ft. both sides) and the exposed
seepage height on the back would be 4 ft. on average. This estimated flow rate will be
verified by excavating test pits along the perimeter of the lagoon prior to construction.

Containment Filtration for Dewatering

Pre-filtration of the water to be transferred out of the site is proposed to be
accomplished using flow through over and under design weir tanks (“Baker tanks”).
Secondary filtration is proposed using a two step process with bag filtration followed by
particulate filtration to remove all solids from the stream flow. The final treatment system
prior to discharge of the lagoon water/effluent is proposed to be achieved using carbon
and resin vessels for collection of the remaining contaminants, and for disinfection,
further explained below. Special Condition Sixteen (16) requires that all used filter
media, sediment, and other debris collected will be disposed of outside of the Coastal
Zone.
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The California Regional Water Quality Control Board (“Regional Water Board”) has
approved dewatering discharges into the Pacific Ocean under the General National
Pollutant Discharge Elimination System (“NPDES permit’) and Waste Discharge
Requirements for Malibu Lagoon State Park. (NPDES No. CAG994004, CI-9573, March
9, 2010). This NPDES permit authorizes California Department of Parks and Recreation
to discharge up to 1.3 million gallons per day (MGD) of treated water into the Santa
Monica Bay. Water extracted from the site will be treated by passing through activated
carbon vessels to remove organic contaminants, chlorinated to destroy pathogen
bacteria, and treated by passing through ion exchange resin vessels to remove heavy
metals prior to discharge. The NPDES permit provides discharge limitations for specific
constituents, including: total suspended solids, turbidity, biological oxygen demand
(BOD), oil and grease, settleable solids, sulfides, phenols, residual chlorine, copper,
and fecal coliform.

Effluent Discharge Limitations

Constituent Units Daily Maximum Monthly Average
Total suspended mg/L 150 50
solids

Turbidity NTU 150 50
BODs 20°C mg/L 30 20
Oil and Grease mg/L 15 10
Settleable solids mg/L 0.3 0.1
Sulfides mg/L 1.0 N/A
Phenols mg/L 1.0 N/A
Residual Chlorine mg/L 0.1 N/A
Copper pg/l 5.8 2.9

Long mean (based
on a minimum of at
least 4 samples for

10 percent of total
samples during any
30-day period

any 30-day period)

Fecal Coliform #/100 ml 200 400

The Regional Water Board's approval also requires the applicant to comply with a
monitoring and reporting program (CI-9573). The monitoring and reporting program
(“MRP”) includes general monitoring provisions (e.g. analytical methods for each
pollutant, sample collection requirements), monitoring locations, toxicity testing and
reporting, monitoring periods and reporting schedules. Special Condition Thirteen (13)
incorporates all of the waste discharge requirements into this coastal development
permit. Special Condition Thirteen (13) also requires the applicant to immediately
notify the Executive Director if monitoring indicates any violations of the NPDES permit.
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Any proposed changes to the plan will require a Coastal Commission approved CDP
amendment unless the Executive Director determines that no amendment is required.

The beach and marine environment could also be temporarily impacted as a result of
the implementation of project activities by unintentionally introducing sediment, debris,
or chemicals with hazardous properties during construction activities. To ensure that
construction material, debris, or other waste associated with project activities does not
enter the water, the Commission finds Special Condition Three (3) is necessary to
define the applicant's responsibility to ensure proper disposal of solid debris and
material unsuitable for placement into the marine environment. As provided under
Special Condition Three (3), it is the applicant’s responsibility to ensure that the no
construction materials, debris or other waste is placed or stored where it could be
subject to wave erosion and dispersion. Furthermore, Special Condition Three (3)
assigns responsibility to the applicant that any and all construction debris and trash
shall be properly contained and removed from construction areas within 24 hours.
Further, construction equipment shall not be cleaned on the beach or in the beach
parking lot outside of the staging areas. Additionally, Special Condition Two (2)
requires the applicant to submit erosion control plans to reduce erosion for all disturbed
portions of the project area, including grading activities. Special Condition Two (2)
specifies that erosion control measures shall be implemented prior to and concurrent
with grading operations and that all sediment shall be retained onsite. Additionally,
should grading or other work cease for a period of 30 days, the site shall be stabilized
with geotextiles or mats, sand bag barriers, silt fencing, temporary sediment basins or
swales. Special Condition Two (2) requires measures to minimize the area of bare soil
exposed at any one time, including phased grading.

Several letters were received in response to the July 29, 2010 staff report for this item
relating to water quality. The Regional Water Quality Control Board submitted a letter to
the Commission, dated August 6, 2010, (Exhibit 24) in support of this restoration
project urging the Coastal Commission to approve this project. Also, a letter was
submitted to Commission staff by Ralph W. Kiewit, Jr., received on August 4, 2010
(Exhibit 24), stating that he believes he has a prescriptive easement under adverse
possession common law for a pipeline draining into the lagoon. Mr. Kiewit's letter states
that he installed a corrugated iron pipeline to drain stormwater from his property and his
neighbor's property into the Malibu Lagoon approximately 20 years ago. The
Commission is not authorized to assess a claim of adverse possession in this case,
which would properly be assessed by a court of law. Further, Commission records
indicate no Coastal Development Permit or application was ever submitted or issued for
the installation of the pipe by Mr. Kiewit. This drainage pipe is partially located on State
Parks property and after-the-fact approval of the pipe was not included by State Parks
as part of the subject application. Commission enforcement staff will evaluate further
action to address this unpermitted private residential pipeline draining into Malibu
Lagoon. Drainage into the lagoon via any point source, including a pipeline draining into
the lagoon from the adjacent residential area, could have adverse impacts to water
quality in the lagoon.
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Lastly, City of Malibu submitted a letter to the Chair and Coastal Commissioners,
received on August 9, 2010 (Exhibit 24), raising concerns of the projects potential
detrimental impacts to water quality, among other issues. The City’s letter asserts that
the proposed wetland restoration project may result in potential increases in bacteria
and nutrients in the water that may impact water quality at Surfrider Beach. The City
also asserts that the applicant should be required to monitor bacteria levels within the
lagoon including Total Coliform, Fecal Coliform and Enterococcus. The City requests
that the water quality monitoring plan include all constituents subject to the Total
Maximum Daily Load (“TMDL") requirements. Further, the City relayed concerns related
to the lagoon restoration design, revegetation plan design, invasive species, impacts to
Malibu Colony drainage due to the design of the Adamson House perimeter wall, and
dewatering impacts. Approximately ten studies related to lagoon water quality were
attached to the City’s letter. (Exhibit 24)

As noted in the City’s letter, the City had not yet reviewed any approvals or other
evidence that the Regional Water Quality Control Board had reviewed the proposed
restoration project. However, the Regional Water Quality Control Board has since
submitted a letter to the Commission, dated August 6, 2010, in support of the proposed
project, and it is the Regional Water Quality Control Board that is responsible for
implementing TMDL requirements, regulated under the Federal Clean Water Act.

The City has raised concerns over degradation of water quality due to lagoon design,
revegetation, and construction impacts. More specifically, the City has expressed
concerns that revegetation of Malibu Lagoon may increase bacteria produced from the
natural decaying process due to an increased amount of vegetation and more bank
surface area. The City’s letter also states that “[i]t is noted that improved circulation and
increased tidal flow, a goal of the project, will decrease contact time with lagoon capable
of removing some bacteria.” The Commission notes that one of the main goals of this
project is to improve water quality in the lagoon by increasing circulation and tidal
flushing through the reconfiguration of the lagoon channel. Moreover, the proposed
reconfiguration is expected to reduce fine sediment accumulation, which in turn will
allow water flow to increase, resulting in less stagnant water. Revegetation of the
lagoon is expected to enhance overall habitat quality and is not expected to adversely
impact water quality. Although there may be inadvertent short term impacts to water
quality during construction due to increased turbidity and disturbance of areas of the
lagoon with fine sediments and high contaminant levels, overall water quality is
expected to improve as a result of the project over the long term, as discussed
throughout this report. All dewatering will include filtration, decontamination, and testing
before discharge to the Pacific Ocean, pursuant to the Regional Water Quality Control
Board approvals. Specifically, California Regional Water Quality Control Board, NPDES
Permit No. CAG994004, Order No. R4-2008-0032, and Monitoring and Reporting
Program No. CI-9573, dated March 9, 2010, list specific discharge limits for several
constituents, including Fecal Coliform (see P.50-51 of this report). Also, staff notes that
Special Condition Five (5) requires the applicant to submit a final hydrological
monitoring plan, including success criteria and supplemental measures to take if water
quality in the lagoon has not improved, as shown by measuring a variety of parameters,
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some of which include measuring nutrients in sediment samples and nutrients in surface
water and bottom water. The applicant has agreed to compile monitoring data for
bacteria levels and provide the results as part of the applicant’'s annual monitoring
reports, required by Special Condition Five (5). Bacteria levels are currently monitored
by the City of Los Angeles Bureau of Sanitation, Environmental Monitoring Division, at
three sites within the lagoon and by Las Virgenes Municipal Water District at one site
near the Pacific Coast Highway Bridge. The applicant is required to incorporate this
bacteria data into the monitoring reports required by Special Condition Five (5).

Therefore, the Commission finds that the proposed project, as conditioned, is consistent
with Section 30231 of the Coastal Act and with all relevant policies of the adopted City
of Malibu Local Coastal Program.

E. ENVIRONMENTALLY SENSITIVE HABITAT AND MARINE
RESOURCES

Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible, restored.
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adequate for long-
term commercial, recreational, scientific, and educational purposes.

Section 30231 of the Coastal Act states that:

The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of waste
water discharges- and entrainment, controlling runoff, preventing depletion of ground
water supplies and substantial interference with surface water flow, encouraging
waste water reclamation, maintaining natural vegetation buffer areas that protect
riparian habitats, and minimizing alteration of natural streams.

Section 30236 of the Coastal Act states:

Channelizations, dams, or other substantial alterations of rivers and streams shall
incorporate the best mitigation measures feasible, and be limited to (I) necessary
water supply projects, (2) flood control projects where no other method for protecting
existing structures in the floodplain is feasible and where such protection is
necessary for public safety or to protect existing development, or (3) developments
where the primary function is the improvement of fish and wildlife habitat.

Section 30240 of the Coastal Acts states:
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€) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on those resources
shall be allowed within those areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.

In addition, the City of Malibu certified LUP contains policies that protect the
environmentally sensitive habitat areas of the City. LUP Policy 3.8 states that
Environmentally Sensitive Habitat Areas (ESHAS) shall be protected against significant
disruption of habitat values, and only uses dependent on such resources shall be
allowed within such areas. The LUP policies also establish the protection of areas
adjacent to ESHA through the provision of buffers. Natural vegetation buffer areas must
be provided around ESHA that are of sufficient size to prevent impacts that would
significantly degrade these areas. Development, including fuel modification, shall not be
permitted within required buffer areas.

LUP Policy 3.23 states the following:

Development adjacent to ESHAs shall minimize impacts to habitat values or sensitive
species to the maximum extent feasible. Native vegetation buffer areas shall be
provided around ESHAs to serve as transitional habitat and provide distance and
physical barriers to human intrusion. Buffers shall be of a sufficient size to ensure the
biological integrity and preservation of the ESHA they are designed to protect. All
buffers shall be a minimum of 100 feet in width, except for the case addressed in
Policy 3.27.

Section 30231 of the Coastal Act requires that the biological productivity and quality of
coastal waters be maintained. Section 30230 requires that uses of the marine
environment be carried out in a manner that will sustain the biological productivity of
coastal waters for long-term commercial, recreational, scientific, and educational
purposes. Section 30236 allows for alterations to streambeds when required for flood
control projects where no other less damaging alternative is feasible and when
necessary to protect public safety or existing development. In addition, Section 30240 of
the Coastal Act states that environmentally sensitive habitat areas shall be protected
and that development within or adjacent to such areas must be designed to prevent
impacts which could degrade those resources.

The Malibu Lagoon is a 31-acre shallow water embayment occurring at the terminus of
Malibu Creek Watershed, the second largest watershed draining into the Santa Monica
Bay. This lagoon contains important biological resources and provides habitats for
several important plant and animal species. Although in a degraded condition due to
poor water quality and invasive non-native plants, Malibu Lagoon is an environmentally
sensitive habitat area (ESHA) and provides habitat for several sensitive aquatic and
avian species, described in detail below. These species may potentially be located, at
times, within or near the project area and could be adversely impacted from temporary
construction impacts. Additionally, salt marsh vegetation is found at the site and
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constitutes important habitat for several coastal floral and faunal species. According to
the March 2006 Final Environmental Impact Report, lagoon habitats do not support
many mammal or reptile species because most of the available scrub habitat is very
dense at ground level and the coastal salt marsh is almost entirely covered with jaumea
with little ground exposed. However, some common mammals that are known to occur
include the mule deer, Audubon’s rabbit, coyote, black rat, deer mouse, and the
meadow mouse. According to the March 2006 Final Environmental Impact Report,
construction impacts to biological resources, include:

(1) the removal or disturbance of southern willow scrub vegetation, atriplex scrub
vegetation, baccharis scrub, mulefat scrub, Venturan coastal sage scrub, mixed
scrub, southern coastal salt marsh, brackish marsh, coastal and valley freshwater
marsh;

(2) potential impacts to mudflat, sand beach/sandbar, open water, common wildlife
species found to occur in the project area, California black walnut, wandering
skipper, and southern steelhead trout

(3) potentially significant impacts to tidewater goby, California brown pelican, western
snowy plover, Heermann’s Gull, elegant tern, and California least tern.

1. Sensitive Bird Species

The 2006 FEIR reports that past studies of Malibu Lagoon have identified 200 species
of birds at the lagoon. Several species of aquatic birds have been observed in the
lagoon including gadwall, mallard, common yellowthroat, song sparrow, black phoebe,
pied-billed grebe, black-necked stilt, black-crowned night heron, great egret, great blue
heron, snowy egret, and green heron. (FEIR, p.6-11) Upland bird species including the
California towhee, Anna’s hummingbird, bushtit, northern mockingbird, morning dove,
American crow, western scrub-jay, and house finch have been observed in upland
habitats surrounding the lagoon, which consists primarily of Venturan coastal sage
scrub and mixed scrub habitats. Five sensitive bird species were recorded during 2005
breeding surveys, including savannah sparrow, California brown pelican, western snowy
plover, Heermann’'s gull, elegant tern, and California least tern. These birds are
considered “sensitive” because they are protected by state and/or federal endangered
species acts, because they are recognized as threatened by the International Union for
Conservation of Nature and Natural Resources (IUCN), or because they are being
considered for listing as California Bird Species of Special Concern. (FEIR, p. 6-16,
citing Cooper Ecological Monitoring, Inc. 2005).

Endangered California Least Tern

The California least tern (Sterna antillarum browni) (“least tern” or “tern”), listed as one
of three subspecies of least tern in the United States, was listed as federally
endangered in 1970 and listed on the California endangered species list in 1971.
Although critical habitat has not been designated for the California least tern, it is a fully
protected species under California law. The California least tern was historically
concentrated in three southern California Counties, Los Angeles, Orange, and San
Diego. At the time of listing, only 600 breeding pairs were identified, but the population
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was documented at approximately 7,100 pairs in 2005 (USFWS Biological Opinion
2009). Large nesting colonies have been discontinuous and are spread out along
beaches at the mouths of larger estuaries. The Santa Margarita River mouth in San
Diego County generally hosts the largest number of California least terns among all
locations. The breeding season typically begins in April. Terns typically nest in colonies
on relatively open beaches kept free of vegetation by natural scouring from tidal action.
Nesting areas are relatively flat sandy beaches in close proximity to foraging habitat and
are relatively secluded from disturbance and predation. Near-shore ocean waters and
shallow estuaries serve as foraging habitat.

Repeated disturbance of breeding sites can have significant effects on California least
tern reproductive success and can cause nest failure, re-nesting, and site
abandonment. For example, the least tern colony at Ormond Beach, Ventura County
was repeatedly disturbed by paragliders and ultralight aircraft. During a four year period,
all nesting attempts at Ormond Beach failed and the site was abandoned. (USFWS
2009 Biological Opinion, p.10, citing C. Dellith pers. obs. 2006)

The California least tern is a common summer resident of Malibu lagoon. Spring
migrants arrive and move through the area in late April. California least terns that forage
at the lagoon arrive in early to mid-May, and all summer foraging, roosting, and
migrating California least terns leave the area by late August to mid-September.
California least terns forage over Malibu lagoon and the ocean immediately offshore
during their season migrations and during breeding. (USFWS 2009 Biological Opinion).
A large concentration of least terns (up to 42) were documented at Malibu Lagoon on
July 13 and 14, 2005, roosting along the southern shore and foraging in the main body
of the lagoon and feeding in the west basin of the lagoon. It was documented by the
2005 Cooper Study that, on both days, a total of 14 hatch-year California least terns
were present with adults, many of which were banded. These banded terns and the
adults were presumed to be from a colony near Terminal Island in Los Angeles Harbor,
where several hundred California least terns were monitored and banded during the
spring of 2005. (Cooper 2005)

The Fish and Wildlife Service has determined that the proposed project would adversely
affect a small number of California least terns in the project area. (USFWS 2009
Biological Opinion CON 1-8-08-F-4) Foraging and roosting least terns would be
disturbed by the presence of project workers, noise from equipment and other project
activities. The breeding season for the California least tern typically begins in April, with
eggs laid in the first part of May and hatching in early June. State Parks has proposed a
work timeframe of June 1% through October 15", during which the California least tern
foraging may be disturbed in the lagoon. No direct impacts to breeding sites on the
beach are proposed. However, the Fish and Wildlife Service has determined that the
foraging may be impacted due to the temporary dewatering of the lagoon and by
diverting lagoon flow, thereby decreasing the foraging area or killing some of its prey.
However, the USFWS expects that the individuals displaced by the actions will find
ample foraging opportunities nearby.
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Roosting sites of the least terns could be disturbed during the restoration activities.
Chronic Disturbance to non-breeding birds can affect body condition, metabolic rate,
habitat use, and subsequent reproductive success due to reduced lipid reserves.
However, the USFWS has determined that the adverse effects of being flushed from
roost sites will be minimal and that no California least terns are likely to be killed or
injured during this work. Additionally, according to the Final Environmental Impact
Report (FEIR) for the project, no work will be done in the main lagoon channel that the
California least tern uses for roosting habitat, including the snags and high sand bar
(FEIR, p. 6-35) and that the protected islands will enhance habitat. The FEIR also states
that post-project acreages of suitable habitat for the least tern would be similar, if not
identical, to pre-project acreages and did not require mitigation.

California Brown Pelican

California brown pelicans (Pelecanus occidentalis) are present at Malibu Lagoon year
round. This species does not nest on the California mainland, but uses Malibu Lagoon
for post-breeding dispersal and day and night roosting. Foraging areas are offshore of
Malibu Beach. Up to 210 California brown pelicans have been observed at Malibu
Lagoon, generally roosting along the sand spit separating the lagoon from the ocean or
on the island in the middle of the lagoon exposed by low tide. (USFWS 2009 Biological
Opinion, citing Cooper 2005).

The proposed project will result in the temporary loss of roosting habitat from some of
the project area, which could adversely affect the species. Roosting sites are essential
for the survival of California brown pelicans. California brown pelicans typically have a
strong traditional use of night roosts, although changes in roost site availability in
southern California have resulted in use of some sites on a temporary basis.

According to the USFWS Biological Opinion, working in the vicinity of any roosting sites
in Malibu Lagoon could result in California brown pelicans expending excess energy to
search for new roost sites, increasing susceptibility to predation and disease (citing
Strong and Jaques 2003). The proposed project could result in the incidental flushing of
brown pelicans from roosting sites prior to restoration activities. However, the USFWS
has evaluated protective measures proposed by the applicant and have determined that
no brown pelicans are likely to be killed or injured during the work and that opportunities
for California brown pelicans to roost will remain in and around portions of the Malibu
Lagoon. Additionally, according to the Final Environmental Impact Report (FEIR) for the
project, no work will be done in the main lagoon channel that the Brown Pelican uses for
roosting habitat, including the snags and high sand bar (FEIR, p. 6-33).

Western Snowy Plover

The Western Snowy Plover (Charadtrius alexandrinus nivosus) is a CDFG Species of
Special Concern and a federally threatened species. Two western snowy plovers were
present briefly along the southern edge of Malibu lagoon on June 14, 2005. However
they were flushed by pedestrians and did not return. This bird species uses Malibu
Lagoon as a major wintering site, but does not nest on the nearby beach. (FEIR p. 6-16)
Additionally, according to the USFWS, snowy plovers are not known to breed within the
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study area and no restoration or enhancement activities will occur along the coastal
portion of the project area and no habitat will be affected by the proposed project.
(USFWS Biological Opinion 2009).

Heermann’s Gull

The Heermann’s Gull (Larus heermanni) is listed as near-threatened on the UUCN Red
List. Up to 70 individuals were counted during the 2005 survey of the Lagoon. These
birds do not nest within the project reach, but can be found roosting on the sand spit or
beach. Their nesting extends from early winter into spring. (FEIR, p.6-17)

Elegant Tern

The Elegant Tern (Sterna elegans) is a CDFG species of special concern. Their nesting
season extends from early winter into spring. They are numerous at Malibu Lagoon, but
during the 2005 survey only a handful were observed. This species does not nest within
the project area. (FEIR, p.6-17)

Effects of Noise on Bird Species

The Commission notes that the proposed project may result in potential adverse effects
to sensitive avian species due to unintentional disturbance from construction equipment
and activity, including grading and noise. In particular, the effects of construction noise
upon birds are not well known; however, significant noise levels may impact birds in a
number of ways. Continuous noise above the ambient environment or single or multiple
loud impulse noises may produce changes in bird foraging and reproductive behavior;
mask signals birds use to communicate; mask biological signals impairing detection of
sounds of predators and/or prey; decrease hearing sensitivity temporarily or
permanently; and/or increase stress and alter reproductive and other hormone levels.*
Dooling and Popper prepared a review report in 2007 for Caltrans titled, “The Effects of
Highway Noise on Birds”.> This report reviews the literature for studies that evaluate
the impacts of traffic and construction noise on birds. They list three classes of potential
effects of noise on birds: (1) physiological and behavioral effects; (2) damage to hearing
from acoustic over-exposure; and (3) masking of important bioacoustic and
communication signals all of which may also lead to dynamic behavioral and population
effects.

Much of the information regarding impacts of noise on birds has been extrapolated from
studies involving the influence of noise on humans and other mammals. A relatively
small number of studies have focused directly on impacts of noise on birds and those
studies have been performed on a limited number of bird species; to date no studies of
noise impacts have been performed on wading bird species. Dooling and Popper
(2007) state that, “Generally, humans have better auditory sensitivity (lower auditory
thresholds) both in quiet and in noise than does the typical bird.” Mammals in general

! Longcore, T. & C. Rich. 2001. A Review of the Ecological Effects of Road Reconfiguration and
Expansion on Coastal Wetland Ecosystems. The Urban Wildlands Group

2 Dooling, R.J. & A.N. Popper. 2007. The Effects of Highway Noise on Birds. Prepared for: The
California Department of Transportation, Division of Analysis. Prepared by: Environmental
BioAcoustics LLC, Rockville, MD
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have much greater auditory sensitivity than birds. Birds are more resistant to both
temporary and permanent hearing loss or to hearing damage from acoustic
overexposure than are humans and other mammals that have been tested.®

Sixty decibels (60 dB) is a widely used threshold for projects involving heavy equipment
in areas supporting sensitive bird species. This threshold criterion is used by many
agencies and consultants as the noise threshold, above which, birds may be adversely
impacted. While this decibel range appears to be widely accepted and employed for
projects involving potential noise impacts upon birds, its use is without well founded
scientific justification.® Noise levels in quiet outdoor rural areas range from 40 to 45
dB(A)° and from 50-55 dB(A) in quiet suburban areas.® The 60 dB criterion stems from
taking average ambient environment noise measurements and determining at what
noise level, beyond that measured in the natural environment, would one expect to see
adverse effects on avian vocal communication.” While this criterion is valuable as a
starting point for it is conservative and protective, ambient environment noise levels
must also be analyzed and figured into the decibel thresholds applied to projects on a
case by case basis. Rural areas will have much lower exposure to significant ambient
noise compared to urban areas. And while all projects have specific and unique
circumstances, those with the potential to adversely impact sensitive bird species due to
increased noise levels must minimize those noise impacts to the maximum extent
possible.

Dooling and Popper, in their 2007 report, present a table with guidelines for potential
noise effects on birds at relative distances from the source based on a synthesis of the
available literature. Hearing damage can potentially result from single impulses at or
above 140 dB(A) or multiple impulses at or above 125 dB(A) when birds are close to the
source. At greater distances from the noise source, where noise levels fall below 110
dB(A), birds may experience a temporary loss of hearing (known as a temporary
threshold shift) from continuous noise above 93 dB(A). Masking may occur at decibels
above and below 93 dB(A) depending on ambient noise levels. At even greater
distances from the noise source, where the noise is still above ambient levels, masking
may occur. Dooling and Popper suggest that noise levels below 50 to 60 dB(A) are
unlikely to cause masking.

Although 60 dB is the noise threshold widely used for projects involving heavy
equipment in areas supporting sensitive bird species, this criterion is not always
warranted or attainable. Threshold noise values must be considered on a case by case
basis. The setting of the proposed work is a popular public park that experiences heavy

® Op. Cit. Dooling & Popper 2007

* James, R.A. 2006. California innovation with highway noise and bird issues. In: Proceedings of the
2005 International Conference on Ecology and Transportation, Eds. Irwin CL, Garrett P,
McDermott KP. Center for Transportation and the Environment, North Carolina State University,
Raleigh, NC: p. 569.

®> dB(A) — a weighted decibel average

® Ouis, D. 2001. Annoyance from road traffic noise: a review. Journal of Environmental Psychology. Vol. 21, pgs.
101-120.

" Op. Cit. Dooling & Popper 2007
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use patterns by beachgoers, noise from vehicle traffic and parking, and associated
noise from the adjacent highway (Highway 1). In previous coastal development permit
actions involving development in similar areas, including CDP 5-08-242 (County of Los
Angeles Department of Public Works) and CDP 4-07-116 (Caltrans), the Commission
has typically found that 65 dB is an appropriate threshold noise levels at construction
sites in order to minimize impacts to adjacent to environmentally sensitive habitat areas.
Further, given Dooling and Popper's 2007 review findings that, while masking may
occur below 93 dB, it is noise above this level that presents real problems for birds. In
addition, given the fact that birds, like humans, are known to compensate in a number of
behavioral and physical ways to ambient noise®; Commission staff have determined that
65 db is an appropriate noise threshold to apply to this project given the sensitive
lagoon habitat. Therefore, to ensure that the applicant’s proposed monitoring program is
adequately implemented in a manner that will ensure that impacts to wildlife are avoided
or minimized to the maximum extent feasible, Special Condition One (1) requires the
applicant to retain the services of a qualified biologist or environmental resource
specialist to conduct sensitive bird species surveys and monitor project operations
associated with construction activities that will take place between February 15™ and
September 1% (the proposed project timeframe is June 1% to October 15").

Special Condition One (1) also requires bird surveys to be conducted 30 calendar
days prior to the listed activities to detect any active bird nests in all trees within 500 feet
of the project site and requires a follow-up survey to be conducted 3 calendar days prior
to the initiation of construction. Further, nest surveys must continue on a monthly basis
throughout the nesting season or until the project is completed, whichever comes first. If
an active nest of any federally or state listed threatened or endangered species, species
of special concern, or any species of raptor or heron is found within 300 ft. of
construction activities (500 ft. for raptors), the applicant is required to retain the services
of an environmental resources specialist with experience conducting bird and noise
surveys, to monitor bird behavior and construction noise levels. The environmental
resources specialist is required to monitor birds and noise every day at the beginning of
the project and during all periods of significant construction activities. Construction
activities may occur only if construction noise levels are at or below a peak of 65 dB at
the nest(s) site. If construction noise exceeds a peak level of 65 dB at the nest(s) site,
sound mitigation measures such as sound shields, blankets around smaller equipment,
mixing concrete batches off-site, use of mufflers, and minimizing the use of back-up
alarms shall be employed. If these sound mitigation measures do not reduce noise
levels below the above referenced threshold, construction within 300 ft. of the nesting
trees/areas (500 ft. for raptors) shall cease and may not recommence until either new
sound mitigation can be employed or nesting is complete. Additionally, Special
Condition One (1) requires the applicant to notify the appropriate State and Federal
Agencies within 24 hours, including the Coastal Commission, and take action to mitigate
any further disturbance specific to each agencies’ requirements.

® Op. Cit. Dooling & Popper 2007
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2. Sensitive Aguatic Species

Steelhead

Malibu Lagoon is within the endangered Southern California Distinct Population
Segment (DPS) of steelhead (Oncorhynchus mykiss) and is designated critical habitat
for the species. Southern steelhead are anadromous (migrating from freshwater to the
ocean as juveniles and returning to freshwater as an adult to spawn). Spawning occurs
from December through June when higher winter stream flows occur.

The 2006 Final Environmental Impact Report states that patterns of steelhead presence
and reproduction in Malibu Creek have been studied since the 1980’s and are known to
occur upstream within Malibu Creek. However, no steelhead adults or smolts were
documented by the 2005 fish surveys in the lagoon. It should be noted that from July
2006 to October 2006, all fish in the upper watershed of Malibu Creek, including
steelhead, died from unknown causes. In March 2007, only two fish were found in
Malibu Creek and subsequently in 2008 several steelhead were observed, indicating a
repopulation by this species (June 30, 2008 US Army Corps approval letter, citing Dagit
and Abramson 2007).

The Army Corps of Engineers and the National Marine Fisheries Service determined
that the project is not likely to affect steelhead or critical habitat for this species
because: the project takes place outside of the steelhead migration window, siltation
fences and an earthen berm will prevent steelhead from entering the construction zone
and will prevent sedimentation and turbidity, the project is not expected to alter the
natural breaching regime of the lagoon or interfere with adult and juvenile steelhead
migration, aquatic habitat will be augmented, and any vegetation removed will be
replaced, and best management practices are proposed (sediment control measures).
(See USFWS letter, dated August 18, 2008, Agency Approvals).

Tidewater Goby and Tidewater Goby Critical Habitat

The tidewater goby (Eucyclogobius newberryi) is a federally endangered species and
CDFG Species of Special Concern that was historically known to occur within the
lagoon. However, according to the March 2006 FEIR, studies conducted between the
late 1960’s and the early 1990’s indicated that this species had been absent from the
project area since 1970. The species was re-introduced to this area in 1991 and the
areas on the west side of the lagoon both upstream and downstream of the Pacific
Coast Highway bridge consistently host gobies year round, with size classes and
densities varying seasonally year round. (FEIR, p.6-15).

According to the USFWS Biological Opinion Amendment, dated January 8, 2010,
tidewater gobies exhibit some general, but highly variable trends in seasonable
population abundance and can be quite high during fall periods. The USFWS “believes
that encountering high densities of tidewater gobies could occur at almost any time of
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the year and that with the appropriate protective measures in place, adverse affects to
tidewater gobies should be minimized regardless of project timing.” (USFWS Biological
Opinion Amendment, dated January 8, 2010).

The applicant is proposing to exclude tidewater gobies and other sensitive aquatic
species from the project construction area (the western lagoon complex) through
incorporating several protective measures required by the Fish and Wildlife Service and
the Los Angeles District Army Corps of Engineers including: (1) pre-construction
surveys of the project area conducted by a qualified biologist to determine if listed or
proposed species are present, (2) when listed species are present and it is determined
that they could be injured or killed by construction activities, a qualified biologist will
identify methods for capture, handling, exclusion, and relocation of individuals that could
be affected, (3) the project biologist will conduct, monitor, and supervise all capture,
handling, exclusion, and relocation activities, (4) ensure sufficient personnel for safe
and efficient collection of listed species, (5) Electrofishing may be implemented when all
other standard fish capture methods would be ineffective; the project biologist must
have appropriate training and experience in electrofishing techniques, (6) individual
organisms will be relocated to the shortest distance possible to habitat unaffected by
construction activities, (7) within occupied habitat, capture, handling, exclusion and
relocation activities will be completed no earlier than 48 hours before construction
begins to minimize the probability that listed species will recolonize the affected areas,
(8) within temporarily drained stream channel areas, salvage activities will be initiated
before or at the same time as stream area draining and completed within a time frame
necessary to avoid injury and mortality of listed species, (9) a biologist will continuously
monitor in-water activities (e.g. placement of cofferdams, dewatering of isolated areas)
for the purpose of removing and relocating any listed species that were not detected or
could not be removed and relocated prior to construction, (10) the project biologist will
be present at the work site until all listed species have been removed and relocated,
and (11) the project biologist will maintain detailed records of the species, numbers, life
stages, and size classes of listed species observed, collected, relocated, injured, and
killed, and the date and time of each activity or observation.

Additionally, Special Condition Four (4), Final Dewatering Plan, requires the applicant
to incorporate all tidewater goby, southern steelhead, and other sensitive aquatic
species dewatering requirements outlined in the agency approvals into a Final
Dewatering Plan. Special Condition Four also lists additional special requirements for
protection of aquatic species during dewatering including: requiring the applicant to hire
a qualified biologist, training sessions for all construction personnel prior to the onset of
work, requiring qualified biologist to inspect the dewatered areas and construction site
regularly to detect whether any tidewater gobies, southern steelhead or other fish are
passing through the berm and/or cofferdam and investigate whether sensitive aquatic
species protection measures are being implemented; requiring the qualified biologist to
be present when the berms and/or cofferdams are removed and the construction area
refilled with water to relocate any fish present in the construction area before completion
of removal operations and to ensure successful reintroduction of aquatic habitat in the
construction area; post-construction surveys for tidewater gobies, southern steelhead,
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and other sensitive aquatic species; and a post-project monitoring report documenting
the efforts to protect the tidewater goby, southern steelhead, and other sensitive aquatic
species and the results.

3. Lagoon Vegetation

The habitat conditions within Malibu Lagoon are primarily a result of elevation and
hydrology. Seventeen vegetation communities and habitats were mapped at the lagoon
in a 2004 study. The diversity of vegetation is a result of several past restoration efforts.
The vegetation communities include: southern willow scrub, atriplex scrub, baccharis
scrub, mule fat scrub, Ventura coastal sage scrub, mixed scrub, southern coastal salt
marsh, coastal and valley freshwater marsh, brackish marsh, southern sycamore alder
riparian woodland, disturbed coastal dunes, non-native grassland, mudflat, sand
beach/sandbar, open water and undeveloped land. (FEIR, p. 6-3) The project includes a
proposal to salvage and transplant as much of the native vegetation as possible;
however, much of the existing vegetation is proposed to be removed and the lagoon will
be replanted with local native species. Although native vegetation will be removed, it will
be replaced with more appropriate native vegetation communities appropriate to the site
that will establish highly valuable functioning ecosystem in the long-term. In total, the
project will serve to increase marsh habitat within the limit of work by approximately 4
acres (from approximately 5.2 to 9.2 acres) and increasing available subtidal and
intertidal habitat by about an acre or 11%.

The proposed revegetation plan includes the initial planting and establishment of
habitats within the lagoon, as well as ongoing maintenance and management activities
to ensure that the restoration habitat objectives are achieved. Dr. Engel's September
22, 2010 memorandum explains that results from plant surveys within the lagoon reveal
significantly impaired plant communities with a paucity of native estuarine species and
large numbers of non-native species and indicates that restoration is necessary to
restore the lagoon habitat. Vegetation restoration activities include appropriately
designed slopes/elevations and sediment types, topsoil and sediment salvage and
management, restoration planting and natural establishment, maintaining unvegetated
habitat areas, minimizing habitat loss from seasonal inundation, and long-term habitat
maintenance elevations. The applicant has submitted a planting program, including salt
panne, low marsh, mid-high marsh, high marsh transitional, and coastal scrub habitats.
In order to ensure that the applicant’s proposal to revegetate all areas of the site that
will be disturbed as a result of the restoration/construction activities is adequately
implemented, Special Condition Six (6) requires that, prior to issuance of the coastal
development permit, the applicant shall submit a final Plant Community Restoration,
Monitoring, and Reporting Plan with specifications regarding vegetation plantings, a
specific monitoring protocol with performance criteria, and reporting plan to provide
detailed information about the status of the habitat restoration plan to be submitted to
the Executive Director. Special Condition Six (6) requires the applicant to implement a
monitoring program for a period of five years after the completion of initial planting in
order to ensure the success of the restoration efforts. The applicant shall submit, upon
completion of the initial habitat restoration/enhancement, a written report prepared by
the environmental resources specialist, for the review and approval of the Executive
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Director, documenting the completion of the initial restoration/enhancement work. After
initial restoration/enhancement activities are completed, the applicant shall submit, for
the review and approval of the Executive Director, on an annual basis for a period of
five (5) years, a written monitoring report prepared by the environmental resources
specialist(s) indicating the progress and relative success or failure of the
restoration/enhancement. This report shall also include further recommendations and
requirements for additional restoration/enhancement activities, if necessary, in order for
the project to meet the success criteria and performance standards.

Moreover, Special Condition Six (6) requires a final detailed report on the habitat
restoration/enhancement be submitted by the applicant for the review and approval of
the Executive Director. If this report indicates that the habitat restoration/enhancement
has, in part, or in whole, been unsuccessful, based on the success criteria and
performance standards specified in the monitoring program, the applicant shall submit
within 90 days a revised or supplemental habitat restoration/enhancement plan to
compensate for those portions of the original plan which did not meet the approved
success criteria and performance standards. The Executive shall determine whether
implementation of the revised or supplemental plan is consistent with the terms and
provisions of the Commission’s approval of CDP 4-07-098 or whether the plan will
require an amendment to this permit. This revised or supplemental plan shall be
implemented by the applicant within 90 days after the plan is approved by the Executive
Director, unless the Executive Director either: (1) grants additional time for good cause
or (2) determines that an amendment is required. If the Executive Director determines
that the revised or supplemental plan requires an amendment to this permit, then the
applicant, shall submit a complete application for an amendment to this permit within 90
days after such determination.

Additionally, the adjacent riparian, wetland, and marine environment could be adversely
impacted as a result of the implementation of project activities by unintentionally
introducing sediment, debris, or chemicals with hazardous properties. To ensure that
construction material, debris, or other waste associated with project activities does not
enter the water or sensitive lagoon habitat, Special Condition Two (2) requires the
applicant to submit final erosion control plans. Additionally, Special Condition Three
(3) is necessary to define the applicant’s responsibility ensure proper erosion control
and implement construction best management practices, including disposal of solid
debris and construction material unsuitable for placement into the marine environment.
As provided under Special Condition Three (3), it is the applicant’s responsibility to
ensure that no construction materials, debris or other waste is placed or stored where it
could be subject to erosion and dispersion. Special Condition Three (3) assigns
responsibility to the applicant that any and all construction debris, sediment, or trash
shall be properly contained and removed from construction areas within 24 hours.
Furthermore, Special Condition Nine (9) requires that any herbicides, if necessary for
revegetation, shall not be used in any open water areas on the project site. Herbicide
use in upland areas shall be restricted to the use of Glyphosate Aquamaster'™
(previously Rodeo™) herbicide for the elimination of non-native and invasive vegetation
for purposes of habitat restoration only.



4-07-098 (State Parks)
Page 66

Moreover, to ensure that excess excavated material is moved off site so as not to
contribute to unnecessary landform alternation and wetland fill, inconsistent with Section
30240 of the Coastal Act, the Commission finds it necessary to require the applicant to
dispose of all excess excavated material at an appropriate disposal site or to a site that
has been approved to accept fill material, as specified in Special Condition Sixteen
(16). In addition, Special Condition Eleven (11) requires the applicant obtain all other
necessary State or Federal permits, including the USFWS, NMFS, Fish and Game, and
Regional Water Quality Control Board, that may be necessary for all aspects of the
proposed project because the proposed project includes work within streams, wetland
areas, and tidally influenced areas. The project has already obtained the approvals
listed in Agency Approvals and Reviews, on page 8 of this staff report.

Finally, Special Condition Seventeen (17) requires the applicant to implement
measures to assure that the invasive aquatic species, the New Zealand mud snail, is
not spread as a result of this project. Surveys conducted in Spring 2006 found the
invasive New Zealand mud snail (Potamopyrgus atipodarum) in the Malibu Creek
watershed. The tiny snails reproduce rapidly and can achieve densities of up to 500,000
organisms per square meter. Because of their massive density and quantity, the New
Zealand mud snail can out-compete and reduce the number of native aquatic
invertebrates that the watershed's fish and amphibians rely on for food. This reduction in
aquatic invertebrate food supply can disrupt the entire food web with dramatic
consequences. Special Condition Seventeen (17) requires the applicant to: pressure
wash and steam clean all vehicles (including wheels and undercarriages), equipment,
protective gear (e.g., waders, boots) and tools prior to and after use. Pressure washing
and steam cleaning will take place at a wash site that will be inspected and maintained
and will incorporate measures to control off-site soil or runoff outside of the wash
station. Documentation logs of inspection and maintenance activities will be kept.
Further, all rinse water will be collected and disposed of in a sanitary sewer or in
another manner approved by the State’s Representative. A chest freezer, equipped
with a padlock, will be kept onsite to sterilize boots, waders, and other equipment. All
boots and waders used during construction will remain onsite during the duration of the
construction period. Upon completion of construction, boots and waders will be frozen
for a minimum of 48 hour and will be placed in plastic bags, labeled with the date and
time that they were placed in the freezer, and noted in a log book. All sandbags, silt
fencing, and other materials that come into contact with water and/or soil will be allowed
to thoroughly dry (without soil contact) in the sun for a minimum of 72 hours before
being moved off site. Lastly, all trucks transporting construction debris and/or excavated
soil to disposal sites will be covered.

Therefore, the Commission finds that the proposed project, as conditioned, is consistent
with Sections 30230, 30231, 30236, and 30240 of the Coastal Act.
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F. HAZARDS AND SHORELINE PROCESSES

Section 30253 of the Coastal Act, which is incorporated as part of the Malibu LCP,
states in part that new development shall:

() Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.
(2) Assure stability and structural integrity, and neither create nor contribute

significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs

In addition, the following LCP policies are applicable in this case:

4.2 All new development shall be sized, designed and sited to minimize risks to life
and property from geologic, flood, and fire hazard.

45 Applications for new development, where applicable, shall include a
geologic/soils/geotechnical study that identifies any geologic hazards affecting
the proposed project site, any necessary mitigation measures, and contains a
statement that the project site is suitable for the proposed development and that
the development will be safe from geologic hazard. Such reports shall be signed
by a licensed Certified Engineering Geologist (CEG) or Geotechnical Engineer
(GE) and subject to review and approval by the City Geologist.

4.10 New development shall provide adequate drainage and erosion control facilities
that convey site drainage in a non-erosive manner in order to minimize hazards
resulting from increased runoff, erosion and other hydrologic impacts to
streams.

6.29 Cut and fill slopes and other areas disturbed by construction activities shall be
landscaped or revegetated at the completion of grading. Landscape plans shall
provide that:

e Plantings shall be of native, drought-tolerant plant species, and blend with
the existing natural vegetation and natural habitats on the site, except as
noted below.

e Invasive plant species that tend to supplant native species and natural
habitats shall be prohibited.

e Non-invasive ornamental plants and lawn may be permitted in combination
with native, drought-tolerant species within the irrigated zone(s) required for
fuel modification nearest approved residential structures.

e Lawn shall not be located on any geologically sensitive area such as coastal
blufftop.

e Landscaping or revegetation shall provide 90 percent coverage within five
years. Landscaping or revegetation that is located within any required fuel
modification thinning zone (Zone C, if required by the Los Angeles County
Fire Department) shall provide 60 percent coverage within five years.

Section 30253 of the Coastal Act mandates that new development shall minimize risks
to life and property in areas of high geologic, flood, and fire hazard. The purpose of the
proposed project is to restore and enhance Malibu Lagoon. The proposed project
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includes extensive dredging and earthwork in order to recontour the lagoon and create
appropriate channels and elevations for the purpose of wetland restoration. Ultimately,
the project is expected to increase lagoon capacity. The project includes 51,200 cu. yds.
of excavation and 37,500 cu. yds. fill with 13,700 cu. yds. export. This includes
earthwork necessary to create the temporary berm that will be constructed to separate
the western lagoon complex from the main lagoon channel. Some of this material will be
temporarily stockpiled adjacent to the lagoon in the existing parking lot area. The
Commission notes that excavated materials that are placed in stockpiles are subject to
increased erosion and potential adverse effects to adjacent streams and wetland areas
from sedimentation and increased turbidity. The Commission also notes that additional
landform alteration would result if the excavated material were to be retained on site.
Therefore, in order to ensure that dredged material will not be permanently stockpiled
on site and that erosion and resedimentation of the streams on site are minimized
during any temporary stockpiling activities, Special Condition Three (3) also requires
that any stockpiled materials shall be located as far from the stream or wetland areas on
site as feasible. Temporary erosion control measures (such as sand bag barriers, silt
fencing; swales, etc.) shall be implemented in the event that temporary stockpiling of
material is required. These temporary erosion control measures shall be monitored and
maintained until all stockpiled fill has been removed from the project site. Permanent
stockpiling of material on site shall not be allowed. Additionally, Special Condition Two
(2) requires the applicant to submit final erosion control plans.

In addition, the Commission notes that the proposed development is located in a tidally
influenced lagoon habitat subject to potential hazards from flooding. As such, the
Commission notes that evidence exists that the project site is subject to potential risks
due to erosion, and flooding. The Coastal Act recognizes that certain types of
development, such as the proposed project, may involve the taking of some risk.
Coastal Act policies require the Commission to establish the appropriate degree of risk
acceptable for the proposed development and to determine who should assume the
risk. When development in areas of identified hazards is proposed, the Commission
considers the hazard associated with the project site and the potential cost to the public,
as well as the individual's right to use his property. As such, the Commission finds that
due to the unforeseen possibility of erosion and flooding, the applicant shall assume
these risks as a condition of approval. Therefore, Special Condition Twelve (12)
requires the applicant to waive any claim of liability against the Commission for damage
to life or property which may occur as a result of the permitted development. The
applicant's assumption of risk, will show that the applicant is aware of and appreciates
the nature of the hazards which exist on the site, and which may adversely affect the
stability or safety of the proposed development.

Several letters were received from residents of the adjacent Malibu Colony community
related to fire hazards. The residents have raised concerns about a potential increase in
fire hazard due the proposed revegetation within Malibu Lagoon. (Exhibit 24) The
applicant has responded to Malibu Colony residents’ concerns that revegetation of the
lagoon may increase fire danger by re-designing the project to only include native “low-
flammability” plant species, ensuring that no plant species will be used for revegetation
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on site that are listed by the County of Los Angeles Fire Department Fuel Modification
Unit as “undesirable” for fuel modification purposes, The existing site contains tall,
dense stands of ornamental trees and shrubs, non-native salt bush, and mixed scrub.
The proposed planting plan includes removing these highly flammable species and
planting less flammable native species. Further, the applicant has modified the project,
in response to the adjacent private property owner’s concerns, to now include drainage
swales along the perimeter of the Adamson House wall, planted with low ground cover
type wetland and upland plants to collect surface drainage and stormwater flows. Thus,
in response to comments received by the adjacent private property owners, the project
has been revised to reduce the fire risk (compared to current site conditions with the
existing vegetation) and to meet all Los Angeles County Fire Department fuel
modification standards.

Further, as noted above, Malibu Colony residents raised concerns that the proposed
boundary wall will eliminate emergency fire ingress/egress to public park land that
currently exists. However, although some residences do have a private access gate,
many do not have a private access gate to State Parks property for an emergency
escape route. In addition, no evidence has been provided to Commission staff that the
Fire Department requires private access gates for emergency fire access to or through
Malibu Lagoon, either for escape routes or for ingress/egress to respond to a fire or
emergency situation. Further, the private residential gates do not provide public access
to or from the State Park for members of the public.

Therefore, the Commission finds that the proposed project, as conditioned, is consistent
with Coastal Act Section 30253 and with all relevant policies of the adopted City of
Malibu Local Coastal Program.

G. PUBLIC ACCESS AND VISUAL RESOURCES

Coastal Act Section 30210 states that:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs
and the need to protect public rights, rights of private property owners, and natural
resource areas from overuse.

Coastal Act Section 30214 states:

(a) The public access policies of this article shall be implemented in a manner that
takes into account the need to regulate the time, place, and manner of public access
depending on the facts and circumstances in each case including, but not limited to,
the following:

(1) Topographic and geologic site characteristics.

(2) The capacity of the site to sustain use and at what level of intensity.
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(3) The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area and the
proximity of the access area to adjacent residential uses

(4) The need to provide for the management of access areas so as to protect the
privacy of adjacent property owners and to protect the aesthetic values of the area by
providing for the collection of litter.

(b) It is the intent of the Legislature that the public access policies of this article be
carried out in a reasonable manner that considers the equities and that balances the
rights of the individual property owner with the public's constitutional right of access
pursuant to Section 4 of Article X of the California Constitution. Nothing in this
section or any amendment thereto shall be construed as a limitation on the rights
guaranteed to the public under Section 4 of Article X of the California Constitution.

(c) In carrying out the public access policies of this article, the commission and any
other responsible public agency shall consider and encourage the utilization of
innovative access management techniques, including, but not limited to, agreements
with private organizations which would minimize management costs and encourage
the use of volunteer programs.

In addition, the City of Malibu certified LUP contains policies that protect public access:
Policy 2.23 states the following:

No new structures or reconstruction shall be permitted on a bluff face, except for
stairways or accessways to provide public access to the shoreline or beach or
routine repair and maintenance or to replace a structure destroyed by natural
disaster.

Section 30251 of the Coastal Act, which is incorporated as part of the Malibu LCP,
requires that visual qualities of coastal areas shall be considered and protected,
landform alteration shall be minimized, and where feasible, degraded areas shall be
enhanced and restored. Section 30251 of the Coastal Act states that:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas,
and, where feasible, to restore and enhance visual quality in visually degraded areas.
New development in highly scenic areas such as those designated in the California
Coastline Preservation and Recreation Plan prepared by the Department of Parks and
Recreation and by local government shall be subordinated to the character of its setting.

In addition, the following LCP visual resource policies are applicable in this case:

6.1 The Santa Monica Mountains, including the City, contain scenic areas of regional and
national importance. The scenic and visual qualities of these areas shall be protected
and, where feasible, enhanced.

6.2 Places on and along public roads, trails, parklands, and beaches that offer scenic
vistas are considered public viewing areas. Existing public roads where there are
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views of the ocean and other scenic areas are considered Scenic Roads. Public
parklands and riding and hiking trails which contain public viewing areas are shown
on the LUP Park Map. The LUP Public Access Map shows public beach parks and
other beach areas accessible to the public that serve as public viewing areas.

6.4 Places on, along, within, or visible from scenic roads, trails, beaches, parklands and
state waters that offer scenic vistas of the beach and ocean, coastline, mountains,
canyons and other unique natural features are considered Scenic Areas. Scenic
Areas do not include inland areas that are largely developed or built out such as
residential subdivisions along the coastal terrace, residential development inland of
Birdview Avenue and Cliffside Drive on Point Dume, or existing commercial
development within the Civic Center and along Pacific Coast Highway east of Malibu
Canyon Road.

6.5 New development shall be sited and designed to minimize adverse impacts on scenic
areas visible from scenic roads or public viewing areas to the maximum feasible
extent. If there is no feasible building site location on the proposed project site where
development would not be visible, then the development shall be sited and designed
to minimize impacts on scenic areas visible from scenic highways or public viewing
areas, through measures including, but not limited to, siting development in the least
visible portion of the site, breaking up the mass of new structures, designing
structures to blend into the natural hillside setting, restricting the building maximum
size, reducing maximum height standards, clustering development, minimizing
grading, incorporating landscape elements, and where appropriate, berming.

6.6 Avoidance of impacts to visual resources through site selection and design
alternatives is the preferred method over landscape screening. Landscape screening,
as mitigation of visual impacts shall not substitute for project alternatives including
resiting, or reducing the height or bulk of structures.

6.13 New development in areas visible from scenic roads or public viewing areas shall
incorporate colors and exterior materials that are compatible with the surrounding
landscape. The use of highly reflective materials shall be prohibited.

6.15 Fences, walls, and landscaping shall not block views of scenic areas from scenic
roads, parks, beaches, and other public viewing areas.

6.23 Exterior lighting (except traffic lights, navigational lights, and other similar safety
lighting) shall be minimized, restricted to low intensity fixtures, shielded, and
concealed to the maximum feasible extent so that no light source is directly visible
from public viewing areas. Night lighting for sports courts or other private
recreational facilities in scenic areas designated for residential use shall be
prohibited.

Coastal Act section 30210 mandates that maximum public access and recreational
opportunities be provided and that development not interfere with the public’s right to
access the coast. Coastal Act 30214 requires that specific site characteristics, including
the fragility of natural resources, be taken into account when evaluating the time, place,
and manner of public access. In addition, Coastal Act Section 30251 requires that
visual qualities of coastal areas shall be considered and protected, landform alteration
shall be minimized, and where feasible, degraded areas shall be enhanced and
restored.
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The proposed project will be located adjacent to and within public recreational areas
including Malibu Lagoon State Beach and adjacent to Surfrider Beach. This area is a
popular area for recreational uses, including nature walks, surfing, sunbathing,
birdwatching, picnicking and other coastal activities. A major part of the proposed
project includes several public access, educational/interpretative improvements. The
existing primary accessway built to connect the previously existing parking lot and
landward area to the beach is a boardwalk with a series of bridges bisecting the lagoon.
This path will be removed in order to allow lagoon habitat and tidal circulation to be
restored. There is currently a lesser used pathway that arcs from the new parking lot
around the perimeter of the western lagoon to the beach. This path will be improved and
will serve as the primary beach access way. This pathway will be located outside of the
restored lagoon area and will not require any construction within the lagoon or
placement of any hard structures in the lagoon. A perimeter wall is proposed along the
southern boundary adjacent to the existing location of several fences, including private
gates, separating the lagoon from the Malibu Colony residential area. The 6 ft. tall, and
approximately 880 ft. long masonry wall will extend the length of the southern boundary
of the State Park property. It is designed to match the perimeter wall of the historic
Adamson House located just to the east of Malibu Lagoon State Beach.

Additionally, the proposed restoration activities will result in some potential temporary
disruption to the public’s ability to use the area, including the temporary closure of the
public beach access trail during demolition and relocation and potentially portions of the
public parking lot during construction. In addition, the Commission notes that the
restoration activities are proposed during the summer and fall months when visitor-use
of Malibu Lagoon State Beach is high. However, the timing of operations, from June 1%
to October 15", is necessary in order to allow work to occur with the least biological and
hydrological impacts while the lagoon mouth is closed, including avoiding steelhead
migrating season as noted above. In order to minimize these temporary impacts to
public access, the applicant proposes to maintain beach access on site during
construction via an alternate route around the lagoon. The parking lot is expected to be
partially open during construction; however, signage will direct the public to alternative
parking locations along the street nearby. Therefore, to ensure that maximum access is
maintained for the public in the project area consistent with Coastal Act Section 30210,
Special Condition One (1) requires that all dewatering, grading, and restoration,
including any restrictions on public access, be prohibited on any part of the lagoon in
the project area on Saturdays and Sundays, thereby removing the potential for
construction-related disturbances to conflict with weekend visitor activities. In this way,
scheduling operations outside of peak recreational times will serve to minimize potential
impacts on public access.

Furthermore, to ensure the safety of recreational users of the project site and to ensure
that the interruption to public access of the project site is minimized, the Commission
requires the applicant to submit a public access plan, pursuant to Special Condition
Ten (10), to the Executive Director for review and approval. Special Condition Ten
(10) requires a description of the methods (including signs, fencing, posting or security
guards, etc.) by which safe public access to and around the receiver site shall be
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maintained during and after restoration activities. Where use of public parking spaces is
unavoidable, the minimum number of public parking spaces that are occupied for the
staging of equipment, machinery and employee parking shall be used. Additionally,
excavated material will be temporarily stockpiled in designated areas. Stockpiled
materials may be temporarily visible from several public viewing areas including Pacific
Coast Highway, but will not result in any significant adverse impacts to public views.

Therefore, the Commission finds that the proposed project, as conditioned, is consistent
with Sections 30210, 30211, and 30251 of the Coastal Act and with all relevant policies
of the adopted City of Malibu Local Coastal Program.

H. ARCHAEOLOGICAL RESOURCES

Coastal Act Section 30244 of the Coastal Act states that:

Where development would adversely impact archaeological or paleontological
resources as identified by the State Historic Preservation Officer, reasonable
mitigation measures shall be required.

In addition, the following Malibu LCP archeological resource policies are applicable:

5.60 New development shall protect and preserve archaeological, historical and
paleontological resources from destruction, and shall avoid and minimize impacts to
such resources.

5.61 Where development would adversely impact archaeological or paleontological
resources as identified by the State Historic Preservation Officer, reasonable mitigation
measures shall be required.

5.62 The City should coordinate with appropriate agencies, such as the UCLA
Archaeological Center, to identify archaeologically sensitive areas. Such information
should be kept confidential to protect archaeological resources.

5.63 Coastal Development Permits for new development within archaeologically sensitive
areas shall be conditioned upon the implementation of the appropriate mitigation
measures.

5.64 New development on sites identified as archaeologically sensitive shall include on-
site monitoring of all grading, excavation and site preparation that involve earth moving
operations by a qualified archaeologist(s) and appropriate Native American consultant(s).

Additionally, Chapter 11 of the City of Malibu’s Implementation Plan requires that a
Cultural Resource Review be conducted for all projects prior to the issuance of a
planning approval or development permit to assure that archaeological/cultural
resources are protected.

Archaeological resources are significant to an understanding of cultural, environmental,
biological, and geological history. The Coastal Act requires the protection of such
resources to reduce the potential adverse impacts through the use of reasonable
mitigation measures. Degradation of archaeological resources can occur if a project is
not properly monitored and managed during earth moving activities and construction.
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Site preparation can disturb and/or obliterate archaeological materials to such an extent
that the information that could have been derived would be permanently lost. In the
past, numerous archaeological sites have been destroyed or damaged as a result of
development. As a result, the remaining sites, even though often less rich in materials,
have become increasingly valuable as a resource. Further, because archaeological
sites, if studied collectively, may provide information on subsistence and settlement
patterns, the loss of individual sites can reduce the scientific value of the sites which
remain intact.

Malibu Lagoon is located within the historic territory of Chumash Native Americans. A
historic Chumash village, Humaliwo, was located beyond the northeastern side of the
lagoon on a small rise overlooking the lagoon at the present site of the Adamson House
(a historic residence on the National Register of Historic Places and listed as California
Historical Landmark No0.966). (FEIR, p.7-3) Various cultural remains have been
documented at this site including an extensive shell midden, glass and shell beads, fish
and whale effigies, as well as more than 200 human burial grounds. The village is
documented as archeological site CA-LAN-264, which dates back at least 3,000 years.
(FEIR, p. 7-4) The project area was mapped in relation to the known boundaries of CA-
LAN-264 and the archeological site lies immediately east of the main lagoon channel,
adjacent to the Adamson House boat house. In order to minimize the potential for
adverse effects to cultural resources that could be buried in lagoon sediment adjacent to
the site, the proposed restoration activities will be conducted only using hand tools in
this area. However, the Commission notes that potential adverse effects to those
resources may still occur due to inadvertent disturbance during dredging activity. To
ensure that impacts to archaeological resources are minimized, Special Condition
Fifteen (15) requires that if project activities are undertaken within an area known to
have archaeological resources, the applicant agrees to have a qualified archaeologist(s)
and appropriate Native American consultant(s) present on-site during all restoration
activities which occur within or adjacent to the archaeological sites in the project area.
The restoration operations on the project site shall be controlled and monitored by the
archaeologist(s) with the purpose of locating, recording and collecting any
archaeological materials. In the event that any significant archaeological resources are
discovered during operations, work in the area will be stopped and appropriate data
recovery strategy be developed, subject to review and approval of the Executive
Director, by the applicant’s archaeologist and the native American consultant consistent
with CEQA guidelines.

Therefore, the Commission finds that the proposed project, as conditioned, is consistent
with Section 30244 of the Coastal Act.

l. CEQA

Sections 13096(a) and 13057(c) of the Commission's administrative regulations require
Commission approval of a Coastal Development Permit application to include findings
supporting the conclusion that the approval of the application, as conditioned by any
conditions of approval, is consistent with any applicable requirements of the California
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Environmental Quality Act (CEQA), Cal. Pub. Res. Code (“PRC”) 88 21000 et seq.,
including specific findings evaluating the conformity of the development with the
requirements of PRC section 21080.5(d)(2)(A). Section 21080.5(d)(2)(A) prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The Commission incorporates its findings regarding the project’s consistency with the
Coastal Act and the City of Malibu LCP at this point as if set forth here in full. Those
findings identify the following potentially substantial adverse impacts that the proposed
project could have on the environment: impacts to sensitive aquatic and terrestrial
species, including avian species, lagoon vegetation, water quality, flooding hazards,
erosion, public access, and archeological resources. As discussed in detail above, for
each such impact, project alternatives and mitigation measures have been considered
and incorporated into the project to substantially lessen any significant adverse effect.

Five types of mitigation measures include those that are intended to avoid, minimize,
rectify, reduce, or compensate for significant impacts of development. Mitigation
measures and/or alternatives required as part of this coastal development permit
include the avoidance of impacts to ESHA and sensitive biological resources through
timing and operational constraints, grading and construction monitoring, and biological
monitoring (see Sections IV.C and IV.E, on pages 41 to 66, above), and include the
avoidance of impacts to water quality through hydrological monitoring and following
Regional Water Quality Control Board requirements (see Section IV.D on pages 44 to
55, above.) Mitigation measures and/or alternatives required as part of this coastal
development permit to avoid erosional hazards include requirements for erosion control
plans and project management requirements and are discussed in Section IV.F (on
pages 67 to 70). Mitigation measures and/or alternatives required to minimize adverse
impacts to public access include restrictions on the timing of the project and a
requirement for a public access plan including signage and fencing, as discussed in
Section IV.G (on pages 70 to 73). Finally, mitigation measures and/or alternatives are
required to minimize impacts to archeological resources, including monitoring by an
archeologist and a Native American consultant during all ground-disturbing activities
adjacent to recorded archeological sites, as discussed in Section IV.H (pages 73 to 74).

As noted above, the project was also evaluated in the Malibu Lagoon Restoration and
Enhancement Plan Final Environmental Impact Report (EIR), SCH# 2005101123,
adopted by the California Department of Parks and Recreation, dated March 2006. All
of the mitigation measures required in the EIR have been considered and incorporated
as conditions of this project approval.

As conditioned, there are no feasible alternatives or feasible mitigation measures
available, beyond those required, which would substantially lessen any significant
adverse impact that the activity may have on the environment. Therefore, the
Commission finds that the proposed project, as conditioned to mitigate the identified
impacts, is consistent with the requirements of the Coastal Act to conform to CEQA.
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Finally, these findings also address and respond to all public comments regarding
potential significant adverse environmental effects of the project that were received prior
to preparation of the staff report. Those comments and the Commission’s responses are
summarized on pages 3-6, in the “Comment Letters” section of the Summary of Staff
Report, which section is adopted as part of the Commission’s findings and incorporated
at this point as if set forth here in full, and are also included within Section IV.C through
F of this report. One procedural issue was raised as well. The Wetlands Defense Fund,
along with approximately 15 other form letters from residents of the Malibu Colony
community (Exhibit 24) were submitted to the commission to request additional time to
comment and review the July 29, 2010 staff report and recommendation. In part in
response to those requests, the Commission postponed the hearing on this matter from
its August meeting to this October meeting, providing the public approximately 75 days
to review the staff recommendation.
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