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SUMMARY OF STAFF RECOMMENDATION 
 
On August 1 and August 6, 2012, Friends of Del Norte and Commissioners Stone and Sanchez 
(respectively) filed appeals of Del Norte County’s approval of Coastal Development Grading 
Permit No. #GP2011-32C for the reconstruction, widening, and improvement of Humboldt Road 
from U.S. Highway 101 to a point approximately 300 feet south of Roy Avenue in an area 
approximately two miles southeast of Crescent City. Together the two appeals raise two principal 
contentions alleging (1) the project as approved by the County is inconsistent with the wetland 
protection policies of the certified LCP because it allows for the filling of wetlands for an 
impermissible use, is not the least environmentally damaging feasible alternative, and does 
provide for adequate mitigation for wetland fill impacts; and (2) the approved project does not 
protect or provide adequate mitigation for the loss of and disturbance to adjacent 
environmentally sensitive habitats (including habitats for fish, amphibians, and various sensitive 
species of concern). 
 
The project area is located in a mostly rural unincorporated area in an area surrounded primarily 
by lands devoted to agricultural and natural resources uses. Adjacent to the project area to the 
west is the 339-acre Crescent City Marsh Wildlife Area, owned and managed by the California 
Department of Fish and Game. To the east is the former “Martin Ranch,” a 203-acre parcel 
acquired by the applicant in 2001, and transferred to Trust status in 2005, for purposes of 
relocating the Rancheria’s existing gaming facility and developing related resort amenities. 
Highway 101 intersects the southern end of the project area. 
 
The project as approved by the County will result in the filling of at least one-third of an acre of 
palustrine emergent wetlands, man-made ditch wetlands, and forested wetlands for road 
widening and roundabout construction, a significant portion of which are located within the 
County right-of-way along Humboldt Road. 
 
Regarding the appeal contentions that the project as approved by the County is inconsistent with 
the wetland protection policies of the certified LCP, Commission staff believes there are 
significant questions regarding whether the approved wetland fill for the roundabout is for an 
incidental public service purpose, and given that the approved fill would not be for one of the 
other uses enumerated within part 4, section VII-D of the Marine and Water Resources chapter 
of the certified LUP (hereafter “MWR”), staff believes that the appeals raise a substantial issue 
as to whether all of the approved fill is for an allowable use under LCP and Coastal Act wetland 
policies. In addition, Commission staff believes that the County did not critically assess other 
practicable alternatives to the approved filling and grading of wetlands for road improvement 
purposes (such as the “no roundabout” alternative), and thus a substantial issue exists as to 
whether no feasible less environmentally damaging alternative to the authorized project exists. 
Finally, Commission staff believes that there is insufficient information to establish that the 
development has provided feasible mitigation to minimize adverse environmental effects to 
wetlands, since the County’s approval does not expressly require mitigation for the wetland fill 
impacts. 
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Regarding the contentions that the approved project does not protect or provide adequate 
mitigation for the loss of and disturbance to environmentally sensitive habitats, Commission staff 
believes there is a substantial issue raised as to whether the approved project has been sited and 
designed to prevent impacts that would significantly degrade adjacent western lily habitat. The 
County’s approval does not include conditions to ensure that the approved project does not 
significantly degrade adjacent western lily habitat, other adjacent marsh ESHA, or adjacent 
sensitive fish ESHA, and the local record does not establish what the project’s construction and 
post-construction hydrologic effects would be on downstream wetlands, groundwater recharge, 
the Crescent City Marsh, and sensitive species that inhabit the surrounding area. 
 
In sum, Commission staff believes that the County findings provide insufficient factual and legal 
support for the determination that the approved project conforms to the pertinent LCP policies. 
The approval of the proposed filing of the subject wetlands for impermissible uses establishes an 
adverse precedent for allowing similar fill for other projects inconstant with the LCP wetland fill, 
ESHA, and water quality policies. The protection of the biological productivity and quality of 
coastal waters, and environmentally sensitive wetlands is an issue of statewide concern 
addressed by Sections 30230, 30231, and 30233 of the Coastal Act, as it has been long 
established that coastal waters, and wetlands in particular, provide significant public benefits, 
such as fish and wildlife habitat, water quality filtration and recharge, flood control, and aesthetic 
values.   
 
For the reasons stated above and discussed in more detail in the below findings, Commission 
staff recommends that the Commission find that Appeal A-1-DNC-12-021 raises a substantial 
issue with respect to the grounds on which the appeals have been filed under Section 30603 of 
the Coastal Act regarding consistency of the approved development with the Del Norte County 
certified LCP. 
 
Staff further recommends that if the Commission finds substantial issue, that the Commission 
continue the de novo hearing to a subsequent date until the applicant provides certain 
information, listed in Section III-H of the staff report, to enable the Commission to determine 
consistency of the development with the LCP. The portions of the overall development located 
on Trust lands also require federal consistency certification review by the Commission. Staff 
would work with the Elk Valley Rancheria to attempt to schedule review of the federal 
consistency certification for the same meeting as the Commission’s de novo review of the appeal 
to enable the Commission to review both portions of the overall project at the same time. 
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I. MOTION AND RESOLUTION 
 
Staff recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which Appeal A-1-DNC-12-021 has been filed and that the Commission hold a 
de novo hearing. 
 
Motion & Resolution: 
 

I move that the Commission determine and resolve that Appeal No. A-1-DNC-12-
021 does not present a substantial issue with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act regarding 
consistency with the Certified Local Coastal Plan and/or the public access and 
recreation policies of the Coastal Act. 

 
Staff recommends a NO vote on the foregoing motion. Following the staff recommendation by 
voting no will result in the Commission conducting a de novo review of the application, and 
adoption of the following findings. Passage of this motion via a yes vote, thereby rejecting the 
staff recommendation, will result in a finding of No Substantial Issue, and the local action will 
become final and effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners. 
 
 
II. PROCEDURES 
 
The Coastal Act presumes that an appeal raises a substantial issue of conformity of the approved 
project with the certified LCP, unless the Commission decides to take public testimony and vote 
on the question of substantial issue. 
 

 
IMPORTANT NOTE: 

THE COMMISSION WILL NOT TAKE PUBLIC TESTIMONY DURING THE 
SUBSTANTIAL ISSUE PHASE OF THE APPEAL HEARING UNLESS 

AT LEAST THREE (3) COMMISSIONERS REQUEST IT. 
 

 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that the appeal raises no substantial issue1 of conformity of the 
approved project with the certified LCP. Since the staff is recommending substantial issue, 

                                                 
1 The term “substantial issue” is not defined in the Coastal Act or its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue 
determinations: (a) the degree of factual and legal support for the local government’s decision; (b) the extent and 
scope of the development as approved or denied by the local government; (c) the significance of the coastal 
resources affected by the decision; (d) the precedential value of the local government's decision for future 
interpretations of its LCP; and, (e) whether the appeal raises only local issues, or those of regional or statewide 
significance. 
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unless three Commissioners object, it is presumed that the appeal raises a substantial is
the Commission may proceed to its de novo review at the same or subsequent meeting. T
Commission will not take public testimony during this phase of the appeal hearing unless three 
Commissioners request it. 

sue and 
he 

 
If the Commission decides to hear arguments and vote on the substantial issue question, 
proponents and opponents will have three minutes per side to address whether the appeal raises a 
substantial issue. The only persons qualified to testify before the Commission on the substantial 
issue question are the applicants, the appellant and persons who made their views known to the 
local government (or their representatives). Testimony from other persons regarding substantial 
issue must be submitted in writing. It takes a majority of Commissioners present to find that no 
substantial issue is raised. 
 
Unless it is determined that there is no substantial issue, the Commission will proceed to the de 
novo portion of the appeal hearing and review the merits of the proposed project. Oral and 
written public testimony will be taken during this de novo review which may occur at the same 
or subsequent meeting. 
 
 
III. FINDINGS AND DECLARATIONS 
 
The Commission hereby finds and declares as follows: 
 
A.   DESCRIPTION OF APPROVED PROJECT 
On July 11, 2012, the Del Norte County Planning Commission approved Coastal Development 
Grading Permit #GP2011-32C with conditions for the development of infrastructure 
improvements along an approximately 3,000-foot-long stretch of Humboldt Road between 
Highway 101 and Roy Avenue, located approximately one mile southeast of Crescent City 
(Exhibits 1-4). The approved development includes the following: (1) resurfacing/reconstructing 
the roadway; (2) constructing a roundabout with an outer radius of 115 feet at the intersection of 
Humboldt and Sandmine Roads; (3) filling an existing roadside drainage on the east side of 
Humboldt Road and creating a new drainage ditch east of the realigned road; (4) widening the 
existing road eastward by at least 8 feet to provide for 4-foot-wide shoulders along each side of 
the road; (5) constructing a 12-foot-wide separated bicycle/pedestrian trail (8-ft-wide trail with 2-
ft-wide shoulders on each side) on the east side of the new drainage ditch; and (6) constructing 
new street lighting, road signage, and striping. 
 
The County granted its approval of the permit subject to numerous special conditions (see 
Exhibit 8), including, but not limited to, conditions requiring (a) the preparation of an erosion 
and runoff control plan demonstrating that during and post-construction, erosion and runoff on 
the site will be controlled to avoid adverse impacts to adjacent properties and water resources, 
(b) no grading within the County right-of-way between October 30 and April 30 of any year 
without written authorization from the County Engineer, (c) submittal of a drainage study for the 
County’s review and acceptance that includes in part calculations for the routing of all water 
through the project, provisions for replacing any culvert that is undersized or metal, and the 
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design of drainage features for carrying runoff from a ten-year storm, and (d) protection of 
archaeological resources inadvertently discovered during construction. 
 
B.   ENVIRONMENTAL SETTING 
The project area is located in a rural area outside of the incorporated limits of Crescent City in an 
area surrounded primarily by lands devoted to agricultural and natural resources uses (Exhibits 
1-3). Lands to the east of Humboldt Road adjacent to the project area have been used 
agriculturally for many decades. Lands to the west of Humboldt Road adjacent to the project area 
are part of the Crescent City Marsh Wildlife Area (CCMWA), owned and managed by the 
California Department of Fish and Game (CDFG). Highway 101 is immediately south of the 
project area, with open-space beaches and coastal strand habitats seaward (south and west) of the 
highway. Approximately 300 feet north of the project area’s northern limit is the southern 
boundary of the Bertsch and Ocean View Tracts residential subdivisions, unincorporated 
suburban lands platted and built-out in the 1960s. 
 
Lands immediately west of the project area comprise a portion of the CCMWA, a 339-acre fish 
and wildlife refuge consisting of a mosaic of freshwater, intertidal brackish, and riparian 
wetlands interspersed with islands of upland. The CCMWA provides habitat to a wide variety of 
flora and fauna, including the federal- and state-listed endangered western lily (Lilium 
occidentale) and several other rare and unique plant species and vegetation associations. 
According to the California Native Plants Society: 
 

The Crescent City Marsh and environs are home to more than 230 plant species, 
at least a dozen of which are considered rare, threatened, or endangered. Many 
of these species are absent or rare elsewhere along California’s coast. Some are 
plants of montane habitats or more northern latitudes, including vanilla grass 
(Hierochloe odorata), stream orchid (Epipactis gigantea), great burnet 
(Sanguisorba officinalis), buckbean (Menyanthes trifoliata), Sitka alder (Alnus 
viridus), Arctic starflower (Trientalis arctica), white-stemmed gooseberry (Ribes 
inerme var. inerme), and slender bog-orchid (Platanthera stricta).  The Crescent 
City Marsh consists of 335 acres of coastal freshwater wetlands, open water, 
brackish marsh, beach and dunes, prairie, coastal scrub, and spruce forest… The 
area also contains suitable habitat for several threatened and endangered 
animals, including marbled murrelet, northern spotted owl, bald eagle, Oregon 
silverspot butterfly, and tidewater goby.  Several plant communities occur in the 
Marsh that are rare in northwestern California: buckbean marsh, Pacific reed 
grass marsh, and Labrador tea marsh.  All three marsh types are home to the 
endangered western lily… 

 
In addition, according to the U.S. Fish and Wildlife Service (FWS), the CCMWA is “arguably 
the most botanically-unique wetland complex in northwest California and perhaps the entire 
State” due to its diverse and unique flora and vegetation associations that are absent or rare 
elsewhere along other ecologically similar portions of the California coast. 
 
Lands immediately east of the project area consist of the former “Martin Ranch,” a 203-acre 
parcel acquired by the Elk Valley Rancheria (applicant) in 2001 for purposes of relocating the 
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Rancheria’s existing gaming facility and developing related resort amenities. The site, which has 
been devoted primarily to agricultural uses for many decades, currently contains a single-family 
residence, associated outbuildings, and a barn. At least 29 acres of wetlands (meeting both the 
Army Corps wetland definition and the Coastal Act wetland definition) were delineated on the 
Martin Ranch property in 2004. The property drains through various culverts under Humboldt 
Road and Highway 101 to offsite wetlands, including to the CCMWA. 
 
C.   PREVIOUS COMMISSION ACTIONS INVOLVING THE PROJECT AREA 
In September of 2005,2 the Commission conditionally concurred with the Bureau of Indian 
Affairs’ (BIA) federal consistency determination submitted pursuant to the requirements of the 
federal Coastal Zone Management Act (“CZMA”) 16 U.S.C. Section 1451-1464, that the 
placement of the ~203-acre Martin Ranch property (approximately half of which is in the coastal 
zone and the other half out) into Trust status and development of the applicant’s resort-casino 
project is consistent with California’s coastal management program.  

 
Because Commission staff had expressed numerous concerns prior to the hearing with the 
project as originally presented and its potential impacts on public views, traffic/roads, 
sewer/water, wetlands/water quality, agriculture, and the change in status of the coastal zone 
portion of the parcel, the BIA agreed at the hearing to modify the project to include the following 
agreement: 

 
Prior to commencement of construction, the Tribe will prepare Tribal Ordinances 
or other equivalent mechanism providing for Commission staff review of detailed 
project plans, including plans for water quality, hydrology, lighting, signs, roads, 
sewer and water infrastructure, landscaping and revegetation, and building 
plans, as applicable.   
 
Pursuant to the Tribal Ordinances, the plans shall be submitted to the 
Commission staff for its review and agreement, and in the event of a disagreement 
about whether the plans are adequate to protect coastal zone resources (including 
wetlands and environmentally sensitive habitat), the BIA will continue to play a 
mediator role.   
 
Further, pursuant to the Tribal Ordinances, in the event of a continuing 
disagreement, the matter will be brought before the Commission for a hearing 
regarding the parties’ respective positions. 
 
Subject to applicable law the Commission also retains the ability to require 
additional consistency review if the project no longer remains consistent with the 
California Coastal Management Program. 

 
The above commitment (to which the Elk Valley Rancheria also agreed during the hearing) was 
incorporated into the project as part of the BIA’s submittal. In addition, during the hearing, the 
Tribe agreed to adopt an ordinance granting a limited waiver of its sovereign immunity and 

                                                 
2 See http://www.coastal.ca.gov/cd/W17a-10-2005.pdf and http://www.coastal.ca.gov/cd/W8a-9-2005.pdf. 
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providing an opportunity for the Commission to review and consent to certain aspects of the site 
development, including detailed project plans, including plans for water quality, hydrology, 
lighting, signs, roads, sewer and water infrastructure, landscaping and revegetation, and building 
plans. The applicant adopted the required Tribal Ordinance on October 12, 2005. 

 
With the project modification described above, combined with the agreement to waive sovereign 
immunity and provide an opportunity for the Commission to review and consent to certain 
aspects of the site development, the Commission conditionally concurred with the BIA federal 
consistency determination.  

 
In June of 20113 the Commission certified with suggested modifications an LCP amendment 
request by Del Norte County to amend the land use plan text to accommodate the development 
of the applicant’s resort-casino project on the former Martin Ranch property. Because the 
property is situated outside of the “Crescent City Urban Area” as delineated on the certified LUP 
map and, as such, would be prohibited from connecting to the centralized domestic water supply 
and wastewater collection and treatment systems provided by the nearby Bertsch Ocean View 
Community Services District and the County of Del Norte’s Community Services Area No. 1, 
the LCP amendment, as effectively certified by the Commission in January of 2012, allows for 
the limited extension of community water supply and sewer collection and conveyance 
infrastructure along Humboldt Road beyond the Urban Services Boundary to serve both the 
Martin Ranch property and the site of the former Ocean Way Motel to the south, also owned by 
the Rancheria. The Commission’s action was approved in part on the basis that the extension of 
sewer service would avoid reliance on septic systems to serve future development at the sites to 
better protect water quality consistent with Section 30230 and 30231 of the Coastal Act. The 
latter property, which is adjacent to the southern boundary of the project area at the intersection 
of Highway 101 and Humboldt Road, was placed into Trust by the applicant in 2011, and the 
Commission’s Executive Director concurred with the BIA’s negative determination on the 
matter on April 18, 2011. 
 
D.   APPEAL JURISDICTION 
On July 18, 2012 the Commission’s North Coast District office received a Notice of Action from 
Del Norte County stating that the Del Norte County Planning Commission had approved coastal 
development grading permit #GP2011-32C with conditions on July 11, 2012. The County’s 
notice indicated that an appeal of the County’s decision on the subject permit must be filed with 
the Clerk of the Board of Supervisors by July 23, 2012 for consideration by the Board (Exhibit 
8). Since no local appeal was filed with the Board, the Commission’s appeal period began on 
July 24, 2012 and ran for 10 working days, ending on August 6, 2012 (Exhibit 9).  
 
The Commission received two appeals of the County of Del Norte’s decision to approve Coastal 
Development Grading Permit #GP2011-32C with conditions. Friends of Del Norte filed an 
appeal on August 1, 2012 (Exhibit 10). Commissioners Mark Stone and Ester Sanchez filed an 
appeal on August 6, 2012 (Exhibit 11). The Commission received correspondence from the 
applicant questioning the validity of the appeal filed by Commissioners Stone and Sanchez based 
on its filing date (Exhibit 13). Both appeals were filed in a timely manner, within 10 working 

                                                 
3 See http://documents.coastal.ca.gov/reports/2011/6/F10a-6-2011.pdf. 

 9

http://documents.coastal.ca.gov/reports/2011/6/F10a-6-2011.pdf


A-1-DNC-12-021 (Elk Valley Rancheria) 
 

days of receipt of the County’s Notice of Final Local Action on July 23, 2012 (Exhibits 8 and 
9). 
 
On August 20, 2012, the Commission received a letter from the applicant indicating that the Elk 
Valley Rancheria objects to the timeliness of the appeal filed by Commissioner’s Sanchez and 
Stone (Exhibit 13). The letter alleges that the Commission received notice of the local 
government’s final action on July 18, 2012, which would mean that any appeal would need to be 
filed by August 1, 2012 to be filed within 10 working days as is required by Coastal Act Section 
30603(c). The Elk Valley Rancheria letter notes that the Commissioners appeal was filed on 
August 6, 2012. 
 
As discussed above, although the Commission received notice of the Del Norte County Planning 
Commission’s action on the coastal development grading permit on July 18, 2012, the notice was 
not a notice of final local action. The local government notice clearly indicates local appeals of 
the Planning Commission’s approval to the Board of Supervisors would be accepted up to July 
23, 2012 (see Exhibit 8). The County’s Planning Commission action on the project cannot be 
considered final until the local appeal period to the Board of Supervisors (BOS) has run and any 
review of such appeals has concluded. Commission staff confirmed with County staff that no 
appeal of the Planning Commission’s action had been filed with the BOS by the close of the 
appeal period. Since no local appeal was filed with the Board, the Commission appeal period 
began on July 24, 2012, after the local appeal period had ended on July 23, 3012, and ran for 10 
working days, ending on August 6, 2012. The Commission’s Notice of Appeal Period (Exhibit 
9) references the notice of action by the Planning Commission received on July 18, 2012 and 
does not refer to the notice as a notice of final local action. The Commission’s notice clearly 
indicates that the local appeal period would end at 5:00 p.m. on August 6, 2012. Therefore, the 
Commissioners’ appeal was filed in a timely manner. 
 
As explained in more detail in Appendix A, the subject development is appealable to the 
Commission pursuant to Section 30603 of the Coastal Act because the approved development is 
both (1) located within 100 feet of a wetland, and (2) a major public works project. 
 
A portion of the project area is located on lands that have been placed into Trust status (see 
Finding III-C above) that are outside of the authority of state and local regulations and therefore 
are not subject to the Commission’s appeal authority. The approved road widening extends from 
the eastern side of the existing roadway beyond the existing County road right-of-way onto the 
lands that are in Trust status. After widening the road base, the road surface would be 
reconstructed with shoulders and lanes slightly realigned to the east to accommodate the greater 
widths. In addition, a separated pedestrian walkway would be constructed on Trust lands along 
the east side of the widened and realigned roadway. Conditions of the County approval require 
the applicant to dedicate the expanded road right-of-way area on Trust lands to the County. 
However, activities on these Trust project lands involving federal funding and/or federal 
permitting are subject to the Commission’s federal consistency regulations under the federal 
CZMA, 16 U.S.C. § 1451-1464, which requires that federal agency activities affecting coastal 
resources be “carried out in a manner which is consistent to the maximum extent practicable with 
the enforceable policies of approved State management programs” (i.e., the Chapter 3 policies of 
the Coastal Act). Permit approval from the U.S. Army Corps of Engineers is needed for the 
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portions of the project on Trust land involving wetland fill. As the wetland fill would affect 
coastal resources within the coastal zone, these activities on Trust lands will require Commission 
review of a federal consistency certification before any permits from the Army Corps can 
become effective. As of the date of publication of this report, no federal consistency certification 
has been submitted to the Commission for the portions of the road widening activities on Trust 
lands. 
 
E.   APPELLANTS’ CONTENTIONS 
As set forth in Section 30603 of the Coastal Act, after certification of its LCP, an appeal of a 
local government-approved CDP is limited to allegations made on the grounds that the approved 
development does not conform to the standards set forth in the certified LCP or the public access 
policies of the Coastal Act. 
 
Friends of Del Norte raises various grounds for appeal, which overall relate to three general 
contentions: (1) the approved project is inconsistent with the wetland protection policies of the 
certified LCP because it allows for the filling of wetlands for an impermissible use, is not the 
least environmentally damaging feasible alternative, and does provide for adequate mitigation for 
wetland fill impacts including impacts to riparian wetlands; and (2) the approved project does not 
protect or provide adequate mitigation for the loss of and disturbance to environmentally 
sensitive habitats (including habitats for fish, amphibians, and various sensitive species of 
concern). 
 
Commissioners Stone and Sanchez raise two grounds for appeal, claiming that the approved 
project: (1) is inconsistent with the wetland protection policies of the LCP; and (2) has not been 
sited and designed to prevent impacts which would significantly degrade adjacent 
environmentally sensitive habitat areas, as the certified LCP requires. 
 
As discussed below, the Commission finds that all of the contentions raised by the appellants are 
valid grounds for appeal. The Commission further finds that the contentions raised by the 
appellants raise a substantial issue of conformance of the approved development with the 
policies of the certified LCP regarding the protection of wetlands, environmentally sensitive 
habitat areas, and riparian vegetation. Each issue is discussed separately below. 
 
F.   ANALYSIS  
 
(1) Substantial issue with respect to wetland protection.  
According to the “Humboldt Road Safety Improvement Project: Feasibility of Wetland 
Mitigation” document prepared by Winzler & Kelly on November 30, 2011 for the project 
(Exhibit 7), the project will result in the filling of at least one-third of an acre of palustrine 
emergent wetlands, man-made ditch wetlands, and forested wetlands for road widening and 
roundabout construction, a significant portion of which are located within the County right-of-
way along Humboldt Road (also see wetland delineation report, Exhibit 6). 
 
Land use plan (LUP) “Marine and Water Resources” chapter (hereafter “MWR”), section VII-D 
(“Wetlands”), part 4 (“Policies and Recommendations”) imposes a three-part test for projects 
involving wetland fill: (a) the allowable use test; (b) the alternatives test; and (c) the mitigation 
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test. As explained below, the Commission finds that the appeal raises a substantial issue 
regarding consistency of the approved project with the cited policy of the LCP. 
 
Permissible Use for Diking, Filling, and Dredging of Wetlands. MWR section VII-D, part 4 
limits the allowable uses for fill in wetlands to the same kinds of uses for which filling of 
wetlands is permitted under Section 30233 of the Coastal Act. As discussed above, the project 
will result in the filling of wetlands within the County right-of-way along Humboldt Road 
associated with road widening and roundabout construction.   
 
Under the first of three-part test for projects involving wetland fill (the allowable use test), a 
substantial issue is raised as to whether the approved wetland fill for the roundabout construction 
is incidental to a public service purpose (Section 30233(a)(4) of the Coastal Act) and thus 
permitted under the LCP. To qualify as an incidental public service purpose, the wetland fill 
being undertaken must demonstrate that: (a) it provides a “public service” insofar as it confers 
benefits onto the public, either at large, or to the segment served by the public entity; and (b) is 
“incidental,” within the meaning of that term as it is used in the LCP and the Coastal Act (i.e., is 
ancillary and appurtenant to an existing public service purpose).  
 
The County’s findings for approval indicate that the approved road widening, roundabout 
construction, and other associated road improvements will not increase road capacity but rather 
will simply improve safety for the existing volume and type of traffic that traverses the affected 
section of Humboldt Road. In past actions by the Commission in interpreting Section 
30233(a)(4) of the Coastal Act, the Commission has determined that the fill for certain road 
safety improvement projects that did not increase vehicular capacity was considered to be for an 
“incidental public service” pursuant to the requirements of Coastal Act Section 30233(a)(4). In 
reaching such a conclusion, the Commission considers evidence regarding whether a proposed 
project is a public safety project – and thus is undertaken for a public purpose – and further, if a 
public safety project is incidental to the primary transportation service provided overall by the 
existing road. The County’s findings, however, do not establish the evidentiary basis for 
determining that the new roadway improvements involving wetland fill, including in part road 
widening and roundabout construction within the County road right-of-way, are purely for 
needed safety improvements and thus are “incidental” to the overall existing road and roadway 
facilities. The County findings also do not demonstrate that the proposed roadway improvements 
are necessary to serve existing roadway capacity and not to provide for improved ingress/egress 
that would serve future intensified development on the applicant’s property.  
 
Therefore, a substantial issue is raised as to whether the approved wetland fill associated with the 
roundabout is for incidental public service purposes or for any of the other allowable uses for 
wetland fill enumerated within part 4, section VII-D of the MWR chapter of the certified LUP. 
 
The Commission therefore concludes that the appeal raises a substantial issue of consistency of 
the approved wetland fill for the new roundabout with the policies and standards of the certified 
LCP with respect to permissible uses for wetlands filling. The public record for the project lacks 
factual and legal support for the County’s decision to approve the wetland filling component of 
the development as being a permissible use consistent with the certified LCP. Additionally, the 
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decision to approve the wetland fill for the roundabout would set a precedent with respect to how 
the County may interpret its LCP in future permitting actions. 

 
Therefore, as there are significant questions regarding whether the approved wetland fill for the 
roundabout is for incidental public service purposes, and given that the approved fill would not 
be for one of the other uses enumerated within part 4, section VII-D of the MWR chapter of the 
certified LUP, the Commission finds that the appeal raises a substantial issue regarding 
consistency of the project as approved by the County with the LCP provisions regarding 
permissible uses for the filling, diking, and dredging of wetlands. 
 
Feasible Least Environmentally Damaging Alternative: Under the second of three-part test for 
projects involving wetland fill (the alternatives test), MWR section VII-D, part 4 requires that 
wetland fill only be allowed if the fill involved is for the least environmentally damaging feasible 
alternative. Under these policies and standards, even if the fill was for an allowable use, which, 
as discussed above, the Commission finds there is a substantial issue as to whether that is the 
case for the wetland fill associated with the roundabout, wetland fill may only be allowed if the 
fill involved is for the least environmentally damaging feasible alternative.  
 
Appellant Friends of Del Norte quotes from a traffic study prepared by W-Trans in 2005-2006 
for the applicant’s planned resort/casino project that states that “…The existing intersection 
configuration and traffic control at Humboldt Road/Sandmine Road would be adequate to serve 
the project…” and “…Upon the addition of project-related traffic to existing traffic volumes, all 
study intersections are projected to continue operating at acceptable levels...” The report also 
states that “A roundabout would act as an entry feature into the project while also eliminating 
the need for all entry and exit traffic to stop at the approach to Humboldt Road.” Thus, based on 
the results of the traffic study, the roundabout is proposed primarily for aesthetic and 
convenience purposes. 
 
The County findings provide no substantive analysis of project alternatives that address other 
feasible options to the grading and filling of wetlands and riparian vegetation impacts within the 
County right-of-way that would achieve the same road improvement objectives. For example, an 
alternative that may involve less wetland fill impacts may be the deletion of the roundabout 
component of the project. Without the approved roundabout, the intersection of Humboldt Road, 
Sandmine Road, and the applicant’s property would be essentially unchanged (i.e., no stop signs 
along Humboldt Road), as was deemed adequate by the traffic study prepared by W-Trans in 
2005-2006 to accommodate the increased traffic volumes expected to be generated by the 
applicant’s resort/casino project. Despite this feasible alternative that potentially would result in 
less wetland fill within the County’s right-of-way than the approved project, the County findings 
do not factually establish the infeasibility of this or any other feasible less environmentally 
damaging alternatives, as is required by MWR section VII-D, part 4.  
 
As the County did not critically assess other practicable alternatives to the approved filling and 
grading of wetlands for road improvement purposes, the public record for the project lacks 
substantive factual and legal support for the County’s decision to approve the development as 
being consistent with the requirements of the certified LCP that no feasible less environmentally 
damaging alternative to the authorized project exists. Additionally, the decision to approve such 
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development without consideration of other feasible, less environmentally damaging alternatives 
would set an adverse precedent with respect to how the County may interpret its LCP in future 
permitting actions. Therefore the Commission finds that the appeal raises a substantial issue 
regarding consistency of the development as approved by the County with the requirements of 
part 4, section VII-D of the MWR chapter of the certified LUP that, in approving the filling, 
diking, and dredging of wetlands, no feasible, less environmentally damaging alternative exist. 
 
Consistency with Wetlands Impact Mitigation Policies: Under the third of three-part test for 
projects involving wetland fill (the mitigation test), MWR section VII-D, part 4 requires that 
feasible mitigation measures to minimize adverse environmental effects be provided with any 
project involving the filling of wetlands. The approved development entails road widening and 
improvement activities to be conducted within the County’s right-of-way along Humboldt Road 
within and adjacent to wetlands, riparian areas, and other environmentally sensitive areas 
(ESHA) specifically enumerated in section IV-C of MWR (both “wetlands” and “riparian 
vegetation systems”). However, the County’s approval does not require mitigation for the 
wetland and riparian fill impacts since, as stated on page 3 of the staff report: 
 

“…The only areas found to be available for onsite wetland mitigation are located 
outside the County and State jurisdiction on the Martin Ranch (Indian trust lands) 
therefore the County has not recommended conditions specific to wetland 
mitigation into the approval of the project but the requirement for mitigation will 
remain in effect through the adoption of the CEQA document…” 

 
Therefore, the mitigation measures of the CEQA document are not directly enforceable through 
the coastal development permit, and future changes to the CEQA document and its mitigation 
measures would not necessarily require amendments to the coastal development permit. Thus, 
the County-approved project raises a substantial issue of conformance with the policies and 
standards of the certified LCP, including but not limited to part 4, section VII-D of the MWR 
chapter of the certified LUP, which requires that wetland fill projects provide feasible mitigation 
measures to minimize adverse environmental effects. In addition, the County’s CDP does not 
include any conditions requiring the development and implementation of performance standards 
for the development in and adjacent to natural and man-made wetlands to ensure adequate 
protection of the wetlands. Thus, a substantial issue exists as to whether the approved 
development provides feasible mitigation measures to minimize adverse environmental effects, 
and the appeals raise a substantial issue of conformance of the approved development with the 
policies and standards of the certified LCP, including but not limited to MWR section VII-D, 
part 4. 
 
In sum, there is insufficient information to establish that the development has provided feasible 
mitigation to minimize adverse environmental effects to wetlands. Thus, the record for the 
project lacks substantive factual and legal support for the County’s decision to approve the 
development as being consistent with the requirements of the certified LCP that feasible 
mitigation measures be provided to minimize adverse environmental effects. Additionally, the 
decision to approve such development that might adversely effect aquatic and water resources 
would set an adverse precedent with respect to how the County may interpret its LCP in future 
permitting actions. Therefore, for all of the above reasons, the Commission finds that the appeal 
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raises a substantial issue regarding consistency of the approved project with MWR section VII-
D, part 4. 
 
(2) Substantial issue with respect to protection of adjacent ESHA. 
The project area and areas immediately adjacent to the project area support various types of 
environmentally sensitive habitat, including, but not limited to, the following: 
 

 As discussed above in Finding IV-B, the land immediately west of and adjacent to the 
project area is part of the Crescent City Marsh Wildlife Area, a 339-acre fish and wildlife 
refuge owned and managed by the CDFG. The refuge provides habitat to more than half 
the global distribution of the endangered western lily and at least a dozen other state or 
federally listed plant species and plant communities found nowhere else in northern 
California. There also are extensive stands of riparian vegetation in and around the 
marsh. 

 
 The “ditch wetlands” west of the road and culverts underneath the road within the 

County’s right-of-way along Humboldt Road in the project area reportedly support or 
have the potential to support sensitive fish species, including coastal cutthroat trout 
(according to Michael van Hattem of CDFG’s Eureka staff, pers comm., August 6, 2012) 
and juvenile salmonids (according to appellant Friends of Del Norte’s consultant 
Bradford Norman, Exhibit 12). 

 
Despite the significance and value of the marsh ESHA adjacent to the project area and its 
identification as environmentally sensitive in the LCP, there is inadequate information in the 
project record as to whether the approved grading and filling of areas adjacent to wetlands and 
other ESHA has been sited and designed to prevent significantly degrading impacts to such 
adjoining areas, or would be compatible with the continuance of nearby habitat areas. 
 
The County’s approval does not include any standards or conditions to ensure that the approved 
project does not significantly degrade the adjacent marsh ESHA or any of the sensitive species 
that inhabit the area. For example, the CEQA MND adopted by the County for the approved 
project acknowledges that the project would significantly alter the hydrology of the area, 
including wetlands and waters that drain directly into the CCMWA. The MND states (on page 
31): 
 

“The widening of Humboldt Road would require realignment of the ditch to the 
east of the road. The ditch would generally be reconstructed approximately 5 to 
15 feet to the east of its existing location. Reconstruction would include reducing 
the slope of the ditch banks and revegetation of the ditch. In the area of the 
proposed round-about, an existing culvert crossing approximately 35 feet under 
the existing driveway onto the Martin Ranch property and an approximately 165 
foot section of open ditch on either side of the driveway would be replaced with 
an approximately 200 foot proposed culvert. With the exception of the 
northernmost culverts, existing culverts leading from the roadside ditch under the 
road to the Crescent City Marsh Wildlife Area would be extended to 
accommodate the widened road and realigned ditch…The proposed pedestrian 
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and bike path would cross a large wetland complex and a channelized stream. 
The proposed path would include the construction of a ditch running on its east 
and uphill side to collect any water runoff. The proposed path ditch would convey 
water along the path to one of seven proposed culverts, from which water would 
discharge to the reconstructed Humboldt Road ditch, and ultimately pass under 
the road to the Crescent City Marsh Wildlife Area. 

 
However, the MND finds these hydrology impacts to be “less than significant” since “the Project 
would not substantially alter the existing drainage pattern of the site, alter the course of a stream 
or river, or substantially increase the rate or amount of surface runoff in a manner which would 
result in flooding on- or off-site.” A condition of approval of the County CDP (condition #27) is 
that the applicant must submit a drainage study prior to issuance of the coastal grading permit for 
the review and approval of the County. “The drainage study shall include calculations for the 
routing of all water through the project. Any culvert that is undersized or metal shall be 
replaced. Drainage calculations shall include any anticipated development on the Martin Ranch 
Property and in the immediate project vicinity….” Yet the condition includes no standards 
requiring new drainage features to be sited and designed to protect adjacent marsh ESHA or any 
of the rare and endangered species that inhabit it, such as the western lily or sensitive fish 
species. According to an expert on the species,4 western lily is particularly sensitive to 
inundation during the growing season. As the County has not provided sufficient details to 
establish what the project’s construction and post-construction hydrologic effects would be on 
downstream wetlands, groundwater recharge, the Crescent City Marsh, and sensitive species that 
inhabit the surrounding area, the Commission finds that the approved project has not been sited 
and designed to prevent impacts that would significantly degrade adjacent western lily habitat, 
and the project as approved by the County raises a substantial issue of conformance with the 
policies and standards of the certified LCP, including but not limited to MWR sections IV-C, VI-
C(6), VII-D, VII-D, part 4(f), and to LUP “Recreation” chapter section III(C) 
 
In addition, the County’s approval does not include any conditions to ensure that the approved 
project does not significantly degrade the adjacent sensitive fish ESHA. Despite the recognized 
potential for sensitive fish species to inhabit the roadside ditch wetlands west of the road and 
culverts that cross underneath the road, the County did not require the numerous new and 
replacement culverts approved for the project area to be installed in a “fish-friendly” manner, as 
had been recommended by CDFG. Furthermore, according to the Planning Commission meeting 
minutes for the public hearing at which the project was approved, a condition in the draft staff 
report requiring the replacement “…of any culverts within the project limits determined to be a 
fish barrier by the California Department of Fish and Game” (condition 30 of the County staff 
report dated 5/22/12) was deleted at the applicant’s request and ultimately not a required 
condition of approval of the approved coastal development grading permit. 
 
Therefore, the Commission finds that the appeals raise a substantial issue as to whether the 
approved project has not been sited and designed to prevent impacts that would significantly 
degrade adjacent environmentally sensitive habitat areas. Therefore, the appeals raise a 
substantial issue as to whether the project as approved by the County conforms with the policies 

                                                 
4 Dave Imper, retired U.S. Fish and Wildlife Service staff biologist, pers. comm.., August 17, 2012. 
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and standards of the certified LCP, including but not limited to MWR sections IV-C, VI-C(6), 
VII-D, VII-D, part 4(f), and to LUP “Recreation” chapter section III(C). 
 
G.  CONCLUSION  
Overall, the County has not adopted findings that provide factual and legal support for its 
determination that (1) the approved fill of wetlands conforms with the pertinent LCP policies, (2) 
the approved project has been sited and designed to prevent impacts that would significantly 
degrade adjacent environmentally sensitive habitat areas, and (3) riparian vegetation will be 
maintained along streams, creeks and other watercourses within the coastal zone for its qualities 
as wildlife habitat, stream buffer zones, and bank stabilization. The approval of the proposed 
filing, dredging, and diking of the subject wetlands for impermissible uses establishes an adverse 
precedent for allowing similar fill for other projects where there is a substantial issue of 
conformance with the LCP wetland fill, ESHA, and water quality policies. The protection of the 
biological productivity and quality of coastal waters and environmentally sensitive wetlands is an 
issue of statewide concern addressed by Sections 30230, 30231, 30233, and 30240 of the Coastal 
Act, as it has been long established that coastal waters, and wetlands in particular, provide 
significant public benefits, such as fish and wildlife habitat, water quality filtration and recharge, 
flood control, and aesthetic values.   
 
For the reasons stated above, the Commission finds that Appeal Number A-1-DNC-12-021 raises 
a substantial issue with respect to the grounds on which the appeal has been filed under Section 
30603 of the Coastal Act regarding consistency of the approved development with the certified 
LCP. 
 
H. INFORMATION NEEDED FOR DE NOVO REVIEW OF APPLICATION 
Section 30621 of the Coastal Act instructs the Commission to provide for a de novo hearing on 
all appeals where it has determined that a substantial issue exists with respect to the grounds on 
which an appeal has been filed.  If the Commission finds substantial issue as recommended 
above, staff also recommends that the Commission continue the de novo hearing to a subsequent 
date. The de novo portion of the appeal must be continued because the Commission does not 
have sufficient information to determine what, if any, development can be approved, consistent 
with the certified LCP.  
 
Given that the project the Commission will be considering de novo has come to the Commission 
after an appeal of a local government action, the Commission has not previously been in the 
position to request information from the applicant needed to determine if the project can be 
found to be consistent with the certified LCP. Therefore, before the Commission can act on the 
proposed project de novo, the applicant must submit all of the information identified below. 
 
(1) Property and right-of-way boundary information. Because the project area includes lands 
in Trust status not subject to the Commission’s appeal jurisdiction, the Commission needs to 
receive information on property and County road right-of-way information, including (i) the 
location of the applicant’s property boundaries in relation to the approved project features; (ii) 
the location of the County’s and State’s existing road right-of-way boundaries in relation to the 
approved project features; and (iii) the location of the proposed County and State road right-of-
way boundaries in relation to the approved project features. 
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(2) Clarification on extent of wetland impacts. Information in the local record quantifies the 
extent of wetlands within the project area, but the Commission needs to understand the extent of 
wetlands within the appeal jurisdictional area versus those located on Trust lands within the 
project area. Thus, the Commission needs supplemental wetland information that identifies the 
type and extent of coastal wetlands within the portion of the project area within the 
Commission’s appeal jurisdiction as well as the type and extent of coastal wetlands within the 
portion of the project area on Trust lands. For each area, information should be provided on the 
type and extent of wetlands that would be impacted by the approved project and project 
alternatives (see below). 
 
(3) Alternatives analysis. The LCP (MWR section VII-D, part 4) and Section 30233 of the 
Coastal Act require that wetland fill only be allowed if the fill involved is for the least 
environmentally damaging feasible alternative. The Commission needs an analysis of project 
alternatives that examines other feasible options to the grading and filling of wetlands within the 
County right-of-way for the project, including a no roundabout alternative, constructing a portion 
of the widened road westward, widening less than 8 feet, and other feasible alternatives. The type 
and extent of wetland impacts should be quantified for each alternative. 
 
(4) Additional information on allowable use. The Commission needs an explanation of how 
any proposed fill to be placed within the County road right-of-way areas qualifies as an 
incidental public service purpose or other use allowable under MWR section VII-D, part 4. The 
discussion should address whether the various alternatives analyzed for the proposed project 
would increase the vehicular capacity of the affected roads and how they would serve future 
intensified development on the applicant’s property. The discussion also should specifically 
address if and how the roundabout component of the project relates to public safety or other 
public purposes. 
 
(5) Wetland mitigation proposal. To review consistency of the development with the feasible 
mitigation requirements of MWR section VII-D, part 4, the Commission needs to receive details 
of whatever mitigation is proposed for the wetland fill impacts of the project including (i) a 
narrative description and preliminary plans for the proposed mitigation area, (ii) the specific 
objectives of the mitigation, (iii) the mitigation ratio of wetlands created to wetlands filled and an 
explanation of how the temporal loss of habitat values between the time of wetland disturbance 
and the restoration of habitat values will be accounted for, (iv) details of the mitigation site 
including the extent of any existing wetlands and other habitats existing at the site and how those 
resources would be affected by the mitigation plan implementation, (v) a discussion of how the 
mitigation site will be reserved and protected as habitat over time, (vi) success standards for 
determining the success of the mitigation proposal, (vii) a proposed monitoring plan to evaluate 
mitigation success, and (viii)  remediation provisions should the success standards not be 
achieved.  
 
(6) Drainage and hydrology plans. Due to the sensitivity of the endangered western lily to 
hydrologic changes in its environment and the suite of other sensitive species and unique habitats 
in wetlands downstream/downslope from the project area, the Commission needs to receive 
drainage and hydrology plans for the project that clearly articulate the overall goals of (a) 
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assuring no increases in runoff and sedimentation beyond baseline conditions, and (b) protecting 
fish habitat through the proper installation of proposed new and replacement culverts. The plans 
also must (i) address measures to revegetate graded areas and slopes; (ii) include BMP measures 
to be implemented both permanently and during the construction period; (iii) explain whether 
and how runoff will be filtered and controlled; (iv) analyze effects of the proposed project and 
future anticipated development on the applicant’s property on groundwater recharge and 
potential effects on the timing and extent of both surface and groundwater flows to the 
downstream Crescent City Marsh; (v) include plans and details on the proposed installation of 
any new culverts and replacement culverts. 
 
(7) Lighting plans. The Commission needs to understand how proposed new lighting associated 
with the project may affect nearby environmentally sensitive habitat areas. Therefore, a lighting 
plan must be provided that addresses where new lighting will be placed, proposed lighting 
intensity, and other standards. Proposed new lighting should be sited and designed to prevent 
impacts that would significantly degrade adjacent environmentally sensitive habitat areas, 
including the Crescent City marsh and other sensitive habitat areas. 
 
(8) Landscaping and revegetation plans. The project as approved by the County discusses 
proposed landscaping in the roundabout area and other parts of the project area corridor. The 
Commission needs a description of proposed plans for landscaping and for revegetating areas 
disturbed by construction that includes the use of regionally appropriate native plant species, 
noninvasive erosion control seeding, and other details. 
 
(9) Updated biological surveys for areas within County road right-of-way. Information in the 
local record suggests that fish inhabit portions of the project area. The Commission needs to 
receive an updated biological report that addresses the potential for fish species to inhabit the 
roadside ditches, culverts, and other suitable habitat areas within the project area. 
 
(10) Effects on the approved watershed hydrological monitoring plan and provisions for 
minimizing disruption to the ongoing plan. In August of 2006, the U.S. Fish and Wildlife 
Service (FWS) determined, based on various factors, that the “Martin Ranch Fee-To-Trust 
Transfer and Casino/Hotel Project” would not adversely affect the endangered western lily or 
tidewater goby. One factor on which the FWS’s determination was based was the fact that, as 
proposed in the Adaptive Management Plan prepared for the project in 2005 and incorporated 
into the EIR, hydrological monitoring would be conducted before, during, and following 
construction of the resort/casino project to detect any significant change in surface or subsurface 
flow patterns off of the project site. Such changes would be mitigated as necessary to less than 
significant levels through modifications to the stormwater drainage facilities.  
 
According to the Watershed Hydrological Monitoring Plan prepared by the FWS and the 
Adaptive Management Plan prepared for the project in 2005 and incorporated into the EIR, nine 
pressure transducer “piezometers,” or water table recorders, were to be installed at critical 
locations throughout Crescent City marsh and on the applicant’s Martin Ranch property to 
enable an understanding of water flows through and to the marsh. The recorders would 
continuously record water surface elevations and supplement two existing recorders installed in 
occupied western lily habitat in 2004. Two of the recorders were to be located on the applicant’s 
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property (Martin Ranch), at least one of which is within the northwestern portion of the property 
in a drainage feature with the potential to be modified under the approved project.5 This 
particular piezometer functions to monitor surface water flowing offsite, and in conjunction with 
the other piezometers in the study area, enables water level monitoring that can be used to model 
flow rates using a series of calibration measurements. 
 
Because the project as approved by the County involves modifying roadway drainage features 
such as extending the lengths of existing culverts in the project area to accommodate the 
widened roadway as well as replacing existing undersized and/or metal culverts, the project 
could affect the existing, approved watershed hydrological monitoring plan that has been 
ongoing for a number of years and was a factor in the FWS’s determination that the applicant’s 
resort/casino project would not adversely affect the endangered western lily. Thus, the 
Commission needs to receive information on (i) how the proposed project will avoid impacts to 
existing piezometers associated with the referenced hydrological monitoring plan that are located 
in the project area, and (ii) what measures will be undertaken to minimize disruption to the 
approved ongoing watershed hydrological monitoring plan, including provisions for removing 
and relocating existing piezometers in the project area as necessary in coordination with the 
FWS. 
 
Conclusion 
Without the above information, the Commission cannot reach a final determination concerning 
the project’s consistency with the policies of the certified LCP. Therefore, before the 
Commission can act on the proposed project de novo, the applicant must submit all of the above 
identified information. 

                                                 
5 Dave Imper, retired U.S. Fish and Wildlife Service staff biologist, pers. comm.., August 17, 2012. 
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APPENDIX A: 
Commission’s Appeal Jurisdiction over Project 

 
 
On July 11, 2012, the Del Norte County Planning Commission approved Coastal Development 
Grading Permit #GP2011-32C with conditions for the development of infrastructure 
improvements along an approximately 3,000-foot-long stretch of Humboldt Road between 
Highway 101 and Roy Avenue, located approximately one mile southeast of Crescent City. 
 
After certification of local coastal programs (LCPs), the Section 30603 of the Coastal Act 
provides for limited appeals to the Coastal Commission of certain local government actions on 
coastal development permits (CDPs). Section 30603 states that an action taken by a local 
government on a CDP application may be appealed to the Commission for certain kinds of 
developments, including developments located within certain geographic appeal areas, such as 
those located between the sea and the first public road paralleling the sea, or within 300 feet of 
the inland extent of any beach, or of the mean high tide line of the sea where there is no beach, or 
within 100 feet of any wetland or stream, or within 300 feet of the top of the seaward face of any 
coastal bluff, or those located in a sensitive coastal resource area. Furthermore, developments 
approved by local governments may be appealed if they are not designated the “principal 
permitted use” under the certified LCP. Finally, developments that constitute major public works 
or major energy facilities may be appealed, whether approved or denied by the city or county. 
The grounds for an appeal are limited to an allegation that the development does not conform to 
the standards set forth in the certified LCP and, if the development is located between the first 
public road and the sea, the public access policies set forth in the Coastal Act. 
 
The subject development is appealable to the Commission pursuant to Section 30603(a)(2) of the 
Coastal Act because the approved development is located within 100 feet of a wetland. Wetland 
areas that are mapped in the certified LCP, including “farmed wetlands” and the wetland 
identified in part 2 of Section VII-D of the “Marine and Water Resources” chapter of the 
certified land use plan as “Sandmine Road Wetland”, occur immediately adjacent to the portion 
of Humboldt Road within the project area, along both sides of the roadway. 
 
The subject development also is appealable to the Commission pursuant to Section 30603(a)(5) 
of the Coastal Act because the approved development constitutes a major public works project. 
“Major public works” is defined in Section 13012 of the Commission’s regulations (CCR Title 
14 Division 5.5) as “…facilities that cost more than one hundred thousand dollars 
($100,000)…” 
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APPENDIX B: 
Excerpts from the Del Norte County LCP 

 
 
I. RELEVANT LAND USE PLAN (LUP) POLICIES AND STANDARDS  
 
LUP “Marine and Water Resources” chapter Section IV-C (“Sensitive Habitat Types”) in part 
states as follows: 

… … … 

B. Designation Criteria: The following criteria are proposed for designating 
biologically sensitive habitats in the marine and coastal water environments 
and related terrestrial habitats of Del Norte County: 
1. Biologically productive areas important to the maintenance of sport and 

commercial fisheries. 
2. Habitat areas vital to the maintenance and enhancement of rare and/or 

endangered species. 
3. Fragile communities requiring protective management to insure their 

biological productivity, species diversity and/or continued maintenance. 
4. Areas of outstanding scientific or educational value that require 

protection to insure their viability for future inquiry and study. 
C. Sensitive Habitat Types: Several biologically sensitive habitat types, 

designated through the application of the above criteria, are found in the 
Coastal Zone of Del Norte County. These include: offshore rocks; intertidal 
areas; estuaries; wetlands; riparian vegetation systems; sea cliffs; and 
coastal sand dunes. A brief description of these sensitive habitat types is given 
below: 

… … … 

4. Wetlands: Also termed marshes, swamps and bogs, wetlands in the coastal 
zone vary from brackish to freshwater and range from seasonally flooded 
swales to year=round shallow lakes. Like estuaries, wetlands tend to be 
highly productive regions and are important habitats and feeding grounds 
for numerous wildlife species. 

5. Riparian Vegetation Systems: The habitat type located along stream and 
river banks usually characterized by dense growth of trees and shrubs is 
termed riparian. Riparian systems are necessary to both the aquatic life 
and the quality of water courses and are important to a host of wildlife 
and birds. 

… … … 

LUP “Marine and Water Resources” chapter Section IV-C (Sensitive Habitat Types) Table 1 
(“Sensitive Habitat Types and Their Principal Locations”) specifically lists “Sandmine Road” as 
a “principal location” for the wetland sensitive habitat type.  
 
 

 22



A-1-DNC-12-021 (Elk Valley Rancheria) 
 

LUP “Marine and Water Resources” chapter Section VI-C (LCP Policies) in part states as 
follows: 

1. The County seeks to maintain and where feasible enhance the existing quality 
of all marine and water resources. 

… … … 

3. All surface and subsurface waters shall be maintained at the highest level of 
quality to insure the safety of public health and the biological productivity of 
coastal waters. 

… … … 

6. Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on such 
resources shall be allowed within such areas. Development in areas adjacent 
to environmentally sensitive habitat areas shall be sited and designed to 
prevent impacts which would significantly degrade such areas, and shall be 
compatible with the continuance of such habitat areas. 

… … … 

LUP “Marine and Water Resources” chapter, Section VII-D (“Wetlands”), part 1 defines 
“Wetland” as follows: 

1. Definition: "Wetland" means lands within the Coastal Zone which may be 
covered periodically or permanently with shallow water and include saltwater 
marshes, freshwater marshes, open or closed brackish water marshes, 
swamps, mudflats, bogs, and fens. The land use category will be Resource 
Conservation Area. 

 
LUP “Marine and Water Resources” chapter, Section VII-D (“Wetlands”), part 2 identifies 
“major wetland areas of the Coastal Zone” in part as follows: 

2. Principal Distributions: Wetland habitats are found throughout the generally 
flat-lying coastal plain of Del Norte County. The following identifies the 
major wetlands areas of the Coastal Zone. 

… … … 

n. Sandmine Road Wetland 
… … … 

LUP “Marine and Water Resources” chapter, section VII-D (“Wetlands”), part 4 (“Policies and 
Recommendations”) states in part as follows: 

a. The diking, filling, or dredging of wetlands shall be permitted in accordance 
with other applicable provisions of this program, where there is no feasible 
less environmentally damaging alternative and where feasible mitigation 
measures have been provided to minimize adverse environmental effects. Such 
projects shall be limited to those identified in Section 30233 of the Coastal 
Act. 

… … … 
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d. Performance standards shall be developed and implemented which will guide 
development in and adjacent to wetlands, both natural and man-made, so as 
to allow utilization of land areas compatible with other policies while 
providing adequate protection of the subject wetland. 

… … … 

f. Development in areas adjacent to environmentally sensitive habitat areas 
shall be sited and designed to prevent impacts which could significantly 
degrade such areas, and shall be compatible with the continuance of such 
habitat areas.  The primary tool to reduce the above impacts around wetlands 
between the development and the edge of the wetland shall be a buffer of one-
hundred feet in width. A buffer of less than one-hundred feet may be utilized 
where it can be determined that there is no adverse impact on the wetland. A 
determination to utilize a buffer area of less than one-hundred feet shall be 
done in cooperation with the California Department of Fish and Game and 
the County's determination shall be based upon specific findings as to the 
adequacy of the proposed buffer to protect the identified resource... 

… … … 

 
LUP “Marine and Water Resources” chapter, section VII-E (“Riparian Vegetation”), part 4 
(“Policies and Recommendations”) states in part as follows: 

a. Riparian vegetation shall be maintained along streams, creeks and sloughs 
and other water courses within the Coastal Zone for their qualities as wildlife 
habitat, stream buffer zones, and bank stabilization 

… … … 

LUP “Recreation” chapter, section I (“Introduction”), part A describes “Coastal Recreation” as 
follows: 

A.  Coastal Recreation: Coastal recreation may be defined as any outdoor 
leisure-time experience in the Coastal Zone from which an individual derives 
enjoyment… 

… … … 

LUP “Recreation” chapter, section III (“General Policies”), part C (“LCP Policies”) states in part 
as follows 

… … … 

2.  New recreational development shall be located and distributed throughout the 
Coastal Zone in a manner to prevent undue social impacts, overuse or 
overcrowding. 

… … … 

6.  Fragile coastal resources shall be considered and protected to the greatest 
possible extent in all new coastal recreational development. 

… … … 

The LUP certified constraint maps designates areas immediately adjacent to the subject road, 
both east and west of the road, as “Resource Conservation Areas” (RCA), specifically as “farmed 
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wetlands” and “riparian.” RCAs are described in LUP “Land Use” chapter, section I (“Land Use 
Categories”), part D in part as follows: 

D. Resource Conservation Areas:  Resource Conservation Areas (RCA) are 
areas mapped on the accompanying constraint maps as wetlands and farmed 
wetlands, riparian, estuaries, and coastal sand dunes.  Development within 
these areas is subject to the policies of the certified land use plan…. 

 
 
II. RELEVANT IMPLEMENTATION PLAN (IP) POLICIES AND 

STANDARDS  
 
Chapter 14.05 of the coastal zoning regulations addresses grading, excavation and filling in part 
as follows: 

14.05.010  Purpose. The purpose of this chapter is to promote and protect the 
public safety, convenience, comfort, prosperity, general welfare and Del Norte 
County's natural resources by establishing minimum requirements for grading, 
excavating and filling in order to: 

A. Control flooding, erosion and sedimentation and prevent damage to off-
site property and resource conservation areas; 

B. Avoid creation of unstable slopes or unstable filled areas; 
C. Prevent impairment or destruction of potential leach fields for sewage 

disposal systems; 
D. Regulate de facto development caused by uncontrolled grading; and 
E. Implement the policies of the general plan coastal element within the 

county's designated California Coastal Zone.  (Ord. 83-03 (part), 1983.) 
… 

14.05.040 Prohibited grading. No grading shall be done or caused to be 
done: 

A. That will endanger any public or private property, result in the deposit of 
debris on any public way or significantly affect any existing wetland, drainage or 
other resource conservation area unless the hazard is eliminated by construction 
of retaining structures, buttress fills, drainage devices, landscaping, vegetation 
buffers, or other means required as a condition of a building and grading permit 
or other entitlement; 

… 
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APPENDIX C: 
Substantive File Documents 

 
 
Appeal File No. A-1-DNC-12-021, including local record for Del Norte County coastal 
development grading permit #GP2011-32C 

 
Initial Study and Mitigated Negative Declaration prepared for the project by Winzler & Kelly 
dated December 2011 

 
Wetland delineation for Elk Valley Rancheria prepared by Winzler & Kelly dated July 2011 
 
Humboldt Road Safety Improvement Project: Feasibility of Wetland Mitigation memo to Randy 
Hooper (Del Norte Co. Planning Dept.) prepared by Robert Holmlund (Winzler & Kelly) dated 
November 30, 2011 
 
Delineation of waters of the United States Elk Valley Rancheria Martin Ranch Fee-to-Trust 
project prepared by Analytical Environmental Services dated March 2004 
 
Conceptual wetland mitigation and monitoring plan Elk Valley Rancheria Martin Ranch Fee-to-
Trust project prepared by Analytical Environmental Services dated March 2004 
 
Final Environmental Impact Statement Elk Valley Rancheria Martin Ranch Fee-to-Trust and 
Casino Project dated September 2006, including both Volumes I and II (appendices) 
 
Staff Report for Consistency Determination CD-054-05 conditionally approved on September 
14, 2005 and Adopted Findings on CD-054-05 approved October 12, 2005 
 
Draft Watershed Hydrological Monitoring Plan, Crescent City Marsh, prepared by David Imper, 
U.S. Fish and Wildlife Service, Arcata Field Office, February 24, 2006 
 
Lilium occidentale (western lily) 5-Year Review: Summary and Evaluation, prepared by U.S. 
Fish and Wildlife Service, Arcata Field Office, January 2009 
 
Del Norte County certified local coastal program (LCP) 

 








































































































































































































































































































































